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into considtjriitioii that tlio Evidenoo Act extends ovjar the 'vhole ef I inlin, would 
a statement nnide to liirn in the latter* place ho inadmissihh' urhier s. do as 
boinj4 made to a Police ollicor?. No, it is suhinittod it would not. The inten- 
tion was to prevtmt con{|)ssions from heim’ extorted hy intimidation. The 
Commissioner and Deputy Commissioner are noi l\)Iico otli'ters; laiif^uagcof 
Bentj. Act IV of IHGd is inconsistent with their hoin^' hO : the> hav^Mioi to 
perforin any of the duties of a Police constaliie ; the onl\ ollicers of Poliiai are 
those ennmorated in the schoilulo* to the Act, Form (A). Tlie C^^mmi'^sioner 
of Police performs or did ]>erform until a late date, much the same duties as 
'Were ijevforrned by a Magistrate of a l^istrict :*4ustices of the Peace exercised 
the executive ]»ortion of the work of a Mai^istrate of a District, hut w’cnj not to 
exercise his l^ 12 j judicial fuiictirms. !*ersons m the position of a (kmimissit/ner 
and Deputy Commissioner of iVdice, are not peisons w'lm ar(3 4011 oral !;> considered 
Police olVicers. [Pontifkx, -1. II a Police ollicer wiu(' to heai acontossKui as a 
private individual in Ins ju’ivatc' hons(‘, he would ho hound to tak(3 notice of it, 
showing' that you cannot separate his private and Police capacities wh\ tlnm 
should you he able to separate Ins Police and maj^isti'rial cajiacities. Then auain 
it must h(* taken into cimsideration how Mr. liiunheal. lives . luae lu^ li\i>. as a 
Police olheor amon^ Police, not as a Map^istrate ' It suhmitteri his Jtdice 
funotions are mnr;.t(}d in his inai^isterial ones Ins dutc's and lunc-tions aie 
nia;*isterial and judicial ; in this case he issued a search warrant, which 
a niaj^istijrial act. Pndm the old Criminal Procedure Code, \ct WV of 1S(11. 
the Commissioner of Police had to exorcise judicial functions . se»* s. SI winch 
provides jiroceduro to ho adoiiU’il im the arrest vvithin the local limits ol tiit» 
jurisdiction of the Siipr(3me Court of a person iif^ainst whom a wan-ant. is issued 
by a M:».j;ist.rato. Cnder that section, if the argument ol the otiiei' side is to 
proviul, if a piisoner were taken before a Magistrate of Poliia*, a conlessioiii made 
by him would ho adimssihle ; hut if he were taken hefon' the (> »inmissionei of 
Police, it would not , see also s. S7. Sections. HI to 100, takmi with ss I IH ^nd 
149' show wlnvt wore the Police oilicers meant by the h'.ttoi* sections whicli are 
in the same terms as ss. "Jo and 'JO of ttio Evidence Act. 1 If Mr. liainiicrt wore 
onlv a .lustice ol tlu‘ lAiaito ho wouhl still he a Magist 1 ate within the meaning^ 
of s. :2() of th*' I'jVideiice .\ct; any pirr^oii, who w is a J ustico oi tiio Peace, 
would come muier tiiat moaning. coiiicN-oon as in ttiis (m»o made to Inin in 
botli cli iracters must be taken to havxj been m.ide to him as a M Lgisra'ate. hi*-; 
chara,cber as a Police olVuicr being merged in that (/ Magistrate. 

• * 

(i \KTli, C.-I., intimatofl that the Court was of oiuuion that the st.ilem mt* 
was not admissihlij in evid-mct* an I o!i-;ni. ti niv'h'j i |■•|’e;el hut t iat 

Cnnlossio!! ni.uF’ to .1 * [So<-. IIS -Nii .>»• i!'ni''.i>!i i fs'tnii ii id • 

Poheo olhci r sh.i,ll iioL t»' to a Police oOi -rr -ili ill li ■ c\ilcii‘\‘ .itrim 1 i p -t-on 

used a.s cvidoiic**. »i.ci-uscd of .inv 

Coijfiis>^ioii while Soc. 14‘J . — N«.» confcsaioii or adim-.'iion ol ipnii. iii.idi i»\ *ni \ 

the accused is in custody person whilst he is in tbr eustodv >;t .1. I'uliec iilho- !’, M i».. 

of the l\ihco shiiil not he made 111 the iinniedi.iU* presomu; of a ^l■^■aLe, -;n ill 'm u >«jd .i- 
used as ovideiice. cvideiiec against -^ueh poifioii.J 

t[Se(*. 45 ; —No confe.-sioii made to*a IXilice officer •^hall ho proved ag:ine’ t pci son 
accused of any offence. 

Sec. ‘2G . — No corife.-Jsiori niatle h\ anv {ft'r-^on whilst he is ei the custody ol .1 Police 
officer, unless it be made in the unmcdi.ite presence ot a M:igi'>ir!ite. shall l>e, pro\cd 'is 
against .such person. 

Explanation. — In this section “Magistrate” does not inelndi' the head of a village 
discharging magisterial functions in the Presidonoy of Port St. >'li.*orge or ni liunna or else- 
where, nnUiSB such hoadiiiau is <i Magistrate exorcising the powers of a Magistrate under the 
Code of Criminal Procedu-o, 18B4.] 
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^Iacphkrson, J., had f*ivcB a certificate that vvitliout the statement there was 
sufficit'Tit evidence to justify the conviction. 

Mr. Jackson then contended that if the staten^ent had been [213] i III pro- 
•perly received jn evidence, the prisoner was entitled to an acquittal. The case 
Cannot he sent hack, but under s. 2G of thfj Letters Patent must now lie decided 
by tliis C'Oiirt, if at all. Lut it cannot be decided at all : s. 167 of the Evidence 
Act, which ])rovides that “the improper adnifssion or rejection of evidence shall 
not bo firound of itself for the roversftil of any decision in any case, ’ does not 
ajjply to a criminal case tried by a jury, but only to case where the matter 
has been decided h\ m -Indtie without a ]ur\ . The Criminal Procedure Code, 
Act X of 1S72. malu’s special jirovisions as to the improper admission of 
evidence in trials h\ jury ; see s 2H8. And s. 280 gives the A pjxsl late Court 
power to ])a.ss :in\ order it tlunks tit; s 28,{ wa^ unnecessary it s. lf)7 of the 
Kvidencei Act api)lied. In L'rq.w \(tVKyf DaJnhluti (U Brim. 11. C. K , 358), 
the appliiMlulit \ of s. 1(>7 to sucli castjs as this was raised, hut thequestion 
was onlv full>' gone iniohy onc<^>l tlie-ludges, IhAVIjKV, J.,and. wa.s not made a 
ground t)f t heir decision hy S VJMKNT. C.d., and (i KEEN, thtJUgh they adverted 
to it. Ha^LKV, .1 , gave a strong opinion that the section was not ajiplicahle to 
such a case as this. Tlu^ word ‘decision ‘ m that section is inapplicahlo tc^ tlio 
verdict of a lurv. Ir, se.ums to have been admitted that tho Court ol Review 
was tho pro])or Court to decide on the .sutiiciency or otherwise of the evidence. 
iC.\HTil, C. .T. --That jioint was not raised.] X\). hut it was not suggested 
that the Court before whom it was aigued was not the proper Court after long 
argument on all jioint.s. ' PoNTlFKX, J. -It apjioarsto me clear the other way, 
viz., that tho Court in s. 167 meaii^ th(‘ Cmirt that tried the case. (1 'KTP, 
C. d. • In tiiat case the dudgo who tried the case was one of the three' .ludges 
hefore w hom t he case w’a-^ heard on review.] Yes, and ho delivered a fresh 
judgm<-nt as one of the ( 'ourt of R<*\iew This case differs in that it is one 
certified hy the Ad vocate-ficneral, not lefcrved hv the Court, it is submitted 
that s. 167 does not ajipK t.> criminal tiials at all : the section is identical with 
s. 57 ■■ of Act 11 of iHoo, which has never been applied to criminal trials. The 
W’ords are “tin* Court Ix^fore w-hich such objection is " ii{)t “ wv/s- raised ” It does 
not apply to cases tried 1)\ a jurv : it w'oiild ho impossihlo to say wliat tlie 
[2n] re.sult on the iriinds of the jurv w’ould have been, if tho evidence 
impropeiiv admitted had not been hefore them. The prisone.r ought to he 
discharged. • 

* 

Mr. Alien foiioweti on the same side. 

The Court took time to consider their jurlgniont, and on a subsequent day 
called on Mr. Infjrain, who tliori appeared with the Standing Counsel for the 
Crown, on the point as to s. 167 of the Evidence Act, hut the learned Counsel 
said lie thought it was unnecessarv for him to argue the point 

Tho following judgments were delivered : — 

Garthf C. J.- -In this case, the pritfoner Hurribole Chunder (ihose was 
tried and convicted, at the Febiuary Sessions of the High Court, for using 

• [Sec. 67 ; — Tho improper jidmission or rejection of evidence shall not be grouiid of itself 
for a new trial or revcr.'-al of any decision m arn ca.se. if it. shall 
No new trial for rejection appear to the Court liefore which .such objection is raised that, 
or improper reception of ’.ndcpcndenllv of the evidence objected to and admitted, there 
evidence. was suflicient evidciiw to justify the decision or that if the reject- 

ed evidence liad been received, it ought not to have varied the 
decision.] 
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certain forged documents, and sontencea to ten years’ tiunsportation. At 
the trial before Macpherson, J., it was proposed on the part of the prosecution 
to put in a confession made by the prisoner. The confession was made, in the 
first instance, to two polipemen, and taken down in writing, and the piisoner 
\vas then brought before the Deputy Commissioner of Police, Mr. Ijariihcrt, at 
the Police O dice in Calcutta, where ho again aflinned the truth ol his former state- 
ment to Mr. Lambert, and Mr. Lambert, in his capacity of a Magistrate, 
received and attested the statement. 

• 

Ijpon this confession being tendered in eyidmico, it was objected to by the 
prisoner’s Counsel, upon the ground tliat it was a confession made by the 
prisoner to a police otlicer, and tlicrefore not admissible, by reason of the tioth 
section of the Evidence Act (I ot 187*2). In answer to tins objection, it was 
urged on the part of tlio prosecution, 1st, that Mr. Lamhert was not a “police 
oflSoer ” within the moaning of the section . :^ud, that, if he were, the statement 
•was made to him as a Magistrate, and not as a polic.e otlicer. and that the 
26th section was intended to qualify the ‘ioth, so as make a statement oven 
to a police oUicer admissible, if made in the presence <>f a Magistrate. The 
learned Judge at the trial admitted the evidence, and dt^dined to r( 3 sorve the 
point : but the Advoeate-(ieneral lia\mg since given a <tt!rtilieat(3. under s. 26 
of tfie [215] Letters ihitent of the High (.Joiirt, that the point wa,s a pruperone 
to he considered, it ha^ been brought before this Court, lor review, and has hoLMi 
well and fully argued before us. 

it was urged by Mr. Jackson, for the jirisonoi, that the terms of s. 20 aio 
imperative, that a conlession ma«lo in .t police ollicer, nndio onu 1 1) rnmstiuiccs 
is not admissible in evidence against him, and that the 26th stjction is not 
intended to qualify tlie 20tli, hut inean.s what no (jonfes.sion made l)v a jifisoner 
in eustodv. to an\ person otlKu- than a police ollicer, shall he adnns-.ihlc, imhiss 
made in the presence of a Magistrate. I am of opiniiui that this is tlu' true 
meaning of the 20th section. Its hum. mo ohjeiit is tc) ijnu’ont ct)niessions 
obtained from accused persons through ain uiulne inlluenci‘, Ixmig reecdved as 
evidonct* against them. It is an enactment to vsliich the Couit slioidd giv65 the 
fullest elloct, and I see no sullicient reason for reading the 26th section so as to 
quaiif> the plain meaning ot the 20th. 

Put then comes the (piestion whether Mr. Lamhi*rt wa^ a police (diieer 
within the mojunng of s, 20 It was argiie^l, and with ^ome force, that the 
term “ p«)Iice tiflicer ” did not mean a Deputy Commissioner of Police*, that 
ft comprised only that class of persons -vho are calks! in the Rtmgal I’oliee Act 
(Jiengal Act IV of 1866) “ members of the Police Forei; and that tlie ohiect 
of the Evidence Acl was not to prevent a gentleman in Mr Lambert's position 
from taking a confession, hut only ordinary members of the Polica* Force, v\h{) 
ai-e personall\ and constantly engaged in the detection of crime and the 
apprehension of otVonders. 

There is no doubt that, looking at the various sections of l^ongal Act l^'of 
1866, the Doputv Commissioner of police is not a member of the Police Fore.e 
within the meaning of that Act, and, moreover, on looking back to Mie lk>lico 
Act of 1861, it will bn found that J;he term “ police ofheor,” as used in that 
Act, has generally the same meanings as a member of the Police Force in the 
Act of 1866; but, in construing the 25th section of the Evidence Act of i872, 

I consider that the Iierm “police ofticer” should bo read not in any strict 
technical sense, but according to its more comprehensive and popular meaning. 
[216] In common parlance and amongst the generality of people, thoCrnmiis- 
sioner and Deputy Commissioner of Police are understood to be officers of police, 
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or in other words “ police ottjce,rs,” quito as much as the more ordinary mem- 
bers of tlie force ; and, althoufjh in tllo case of a f<entleiiian in Mr. Lambert’s 
position, there would not be, of cour.so, the same danger of a confes.sion being 
extoried from a prisoner by any undue moans,, there is no doulit that 
Mr. I .iiimliert’s oiliciiil chsiractor, and the very place where he sits as Deputy 
Commissioner, is not witlioiiti its terrors in tiie eyes of an accused person . and 
1 think it hotter in construing a section such *as the 25th, which was intended 
as a wholostMiie prott'ction to the accused, to construe it in its widest ami most 
poi)ubir signiticatioij. 

* . # • 

1 am of opinimi, therefore, that the confession made by the primmer in 

this.ciise nui^hl not to li.vvc been admitted at the trial. 

Hut then (;omes the furthcM' very imports nt question, what sluniM he the 
etlect of tiii'^ improper admission of evidence on the procoodings ’’ 'Fluj l()7th 
section of tin? lovidenco Act provides that “ Llie improper admission of evi- 
dencv! *<hall not he gn)UiKi of itself for the reversal of any descision in .m\ case 
if it sliall a}jpoar to the Court hebirn which such objection is raised lliat, indo- 
pumbmtl V o\ tlm evulonce objected to and admitted, there was suflicie.ni e\ idonce 
to iur.tif\ the (lecir^ion :ind 1 was certainly disposed to think, heloit‘ hiiaring 
Mr. argumeiil , not onl\ that this section ajipliotl to crmiiriiil wejjl as 

ci\il ca>e^, luiL that the Coutt which had to deteimino wliether, independently 
ol the tjvideiie.e oiqeetod I >. there wore sullieient material to justif\ ii convic- 
tion, wa.s t lie Court below, lieloie which the case was orgiiiallv tried . siml, upon 
t'i!-, assumiition, mv learned colleague and 1 consulted Macpiikuson J , who 
certilied that th(;re was ample evidence in the (Jourt below, indopendentU of the 
admission, to nistif\ the conviction in this case. 

'.\tr however, desired to be heard upon the ellect of s, Itw, and 

he had urged ujion us. /o s/, tliat the section does not apply at all to criminal 
cases, ami sccnndiiL tlnil, it it do«)S, the dourt to determine whether the cfuivic- 
tion ou^ht 1.0 staial, is no! the Court which tried the case, but the Cotiri. [217] 
belori' whon* th(^ point ol iho admissibility of the evidence was iirmifMl Mi. 
Jmckstui insisteil thai the woM “ decision ” use<l in s. 1()7 was one imipjihcaiile 
to aer'inuml casetiXMl «m the <jngiruil sidt3 of this (Jourt, and that it ncvci could 
have lieeii iiiT.emled hv tl»c, Legislatun* that a ease triable by a jury, and of the 
facts of which a iur\ ahjiie >irc the proper judges should he virtually ns-tncf} by 
anN Couit not. l•.on^ii'^llllg tif a jury, and in aid of liis argument, he cited tlie 
ca.so oh hf'ff. V. Su'hij/ Jf'tJdhhdf Horn. Il.C.H., 358). 

I am urmble, howe\or, to discover an> sulbcient reason why the lt>7th 
section of the Kvideiuje Act ^liould not apply to criminal as well as civil casch 
It Is pel feet] V true that th(» word “ decision ” is more generally used as apjill- 
cable to civil juoceedings. Imi it is hv no means inappropriate to oriminul 
cases; artd, if it was the intention of the Legislature to use an expression 
whicli would applv equallv to civil .is to criminal proceedings, there is probably 
no other \v(u*d wdiich would have answered their jmrpose better. Many othe.r 
provisions of the Kvidemr* Act apply equally to all judicial enquiries, and, if 
the nature of the mischief wddeh the section was intended to remedy is consider- 
ed thera is at least as much reason why ^it should apply to criminal as to civil 
proceedings The Court have no j^ower in a criminal case to order a new trial, 
and, if, in each instance, where, evidence is inproperly admitted or rejected, 
the conviction is to lie quashed, a lamentable failure of justice would often bo 
the consequence. 

I am of opinion therefore that a. J6? does apply to criminal cases, but, 
upon oonsi delation, I think tliat the Court mention^ in that section which is 
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to decide upon the sufficiency of the evidence to support the conviction is the 
Court of Review, and not tlie Court helo>V. The point is certainly “ raised, 
properly speaking, in the Court below, hut it is hotli raised and argued in 
the Court of Appeal, and think that the proper course of jiroceeding is for 
the Court of Appeal to decide upon tlie case, uj)on being informed from thei* 
'Judge’s notes, and, if necessary hy the Judge himself, of the evidence adduced 
at th(5 trial. 

[218] Apart, however, from s. 167 of the Evidence Act, I think that, 
under s. 26 of the liotters Patent, hy virtue of which this case has been 
submitted to us %r review, w'o have a right eifelior to quash or to confirm the 
conviction, as wo may think proi»cr. Tlio section enables the Court, after 
deciding upon the point reserved or certitied, to pas^ such judgment or sentence 
as it miiv think right. If, therefore, upon reviewing the whole case, wo are of 
oi>inion tliat, upon the evidence properly receivejl, tiu-re is sufficient ground to 
convict the prisoner, 1 consider that wo ought to allow the conviction to stand. 
Tn the present case, therefore, we have obtained copies of the Judge’s notes at 
the trial, and have- also obtained information from the Judge as to what 
pu’ticulnr jiortion of Mie evidence applied to the Tuisonor Ilurriholo Chimder 
(il»oae, and we are now prepared to hoar the esse argued uiioii its merits, as to 
wliether there is sutliciont evidence, apart irom that iinproptirl^ admitted, to 
Mijiport the conviction. 

Pontifex, J.- 1 also am of opinion that the confession made hy the prisoner 
HI Mr. Eainhert's presence ought not to have been admitted at the trial. With- 
out going so far as to say that s. 25 of the Evidence Act renders inadmissible 
a confession made to any person connected with the police, for there are cases 
111 winch a person hohling high judicial ollico has control over and is the nominal 
head of the police in his rlistrict, I think that, in the present case, it was 
impossible for Mr. Lanihort, residing in the house allotted to him as Deputy 
Commissioner ol Police, and surrounded hy police immediately under his control, 
lo di\est himself of his character of a police officer. 1 also agree that, under 
cl. 2() of the Letters Eattuit, which clause deals with cases tried before a jury, 
wo are hound to consider the admissible evidence in this case, and to i>ass such 
judgment and sentence as we shall think right, and 1 come to tins conclusion 
without reference to s. 167 of the Evidence .Vet. 

I agree that such last mentioned section is applicable to crimin.il trials, hut 
J have '.oine flouht whether, if we wore proceeding under it tilono, we slujuld ho 
the proper Court to [219] consider the sutficioncv or insulViciencv of the 
evidence in relation to the verdict. (The counsel for the prisoner then went 
through the evidence to show that it was insufficient, apart from tht3 confession, 
to justify the conviction being uplield. A certificate h\ a majority of the jury 
wlio tried the case, to the effect that if the confession had not been in evidence 
they would have given a verdict of accjuittal, was tendt'rtul, l)ut waft rejected 
by the Court. The Court took time to consider their judgment, and eventually 
upheld the conviction on the evid(5rico). 

Attorney for the Crown: The povrrnmt^ni Sn/icftor, Mr. Sand^r^on. 

Attorney for the prisoner : Mr. Ciuruihers. 


NOTES. 

[ CONFESSION— SEC. 25 OF THE EVIDENCE ACT— POLICE OFFICER. 

I. The expression Police OjOtcer tn Sec. of the Kvideticc Act is not restricted to — 

(rt) an officer of tho Regular Pol ICO Force but lo e\orv Police Officer (oVowkidar 
included)*:— (18^.26 Cal.. 569. 
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(b) an oilicer of Native States (1896) 22 Bom., 288. 

(c) a police patol : — (1892) 17 Bomf, 486. 

II. Admissibility of Confessions : — 

(a) Confession made by one accused may bo roccivoi^as evidence in favour of another 

tried together : — (1877) 2 Bom., 61. 

(b) Admission made to a Police Officer before arrest is admissible: — (1881) 6 Cal., 680. 

III. When a verdict is set aside on theground of inadmissible evidence having been let in, 
the High Court is not bound to order retrial .—(1898) 25 Cal., 711. 

See also (1877) 2 Bom., 61 ; 10 M.L.J., 147 and 9 Bom. L. R., 789.] 


[ 1 Cal. 219 ] 

APPEI.L.\TE CRIMINAL. 


The ‘^Srd March ^ JS76. 

Present ; 

SiH Rktiard Garth, Kt., Chief Justice, Mr. Justice L. S. .Jackson, 
Mr. Justice Macrherson, Mr. Justice Pontifex .and 
Mu. Justice Morris. 


The Queen 
versu.'i 

Zuhiruddin and others. 


Criminal Procedure Code {Act X of lH72)^s. 6'/ -Power of Judyc acting %n 
English Department. 

An application for the tr.in^tcr of a c.i»c under a. 64 * of the Crimnril Prt)ccdur(' Code 
should be made, jiot li> loiter to the Eiiglihh Department of the High Court, but before* the 
Court in its judicial capacity, and should be supported by affidavits, or athrmatioii in the 
usual way. 

The Assistant Magistrate of Patna bv an order dated the 10th of February 
1876, committed tl^e accused for trial by the Sessions Judge of Patna, on the 
chargaof having on the 0th of Jiftie 1875 committed murder and cognate offences, 
alleging in the order of commitment that the delay in bringing tliem to justice 
was caused by the undue influenct) exercised by the accused in the district. On 
this ground he applied, through the District Magistrate, bo the High Court for 
an order under s. G4 of Act X of 1H7‘J transferring the case to some other 
district. A copy of the grounds of commitment vyas furnished [220] to the 
accused on the 20th of February. The application to the High Couit to 


•(Sec. 64 : — Whenever it appears to the High Court that such order will promote the ends 
of justice, or tend to the general convunicrice of the parties or witnessoH, it may direct the 
transfer of any particular criminal e..iso, or appeal, or clas.s of eases or appe.'ils from a 
Criminal Court, subordinate to its authority, to any other such Criminal Court of ecjual or 
superior jurisdiction, ^ 

or may order that any ofEcnco shall be inquired into or tried in any district or division of 
a district, other than that in which the offence has boon committed, or that it shall be tried 
before itself. If the High Court withdraws any case from any other Court for trial before 
itself, it shall observe the same procedure which that Court would have observed if the ease 
had not been so withdravn. 


Provided that orders Issued under this section 
issued by the Local Ckivemmont under the last preooding" 




not be repugnant to orders 
.J 


m 
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transfer the case was made by the District Magi8ti;ate by letter directed to the 
Begistrar of the High Court, who placed it before JACKSOlSf, J., sitting in the 
English Department, who thereupon, without notice to the accused, made an 
order transferring thecase^from the Sessions Judge of Patna to the Sessions 
Judge of Shahabad The trial before the Sessions Judge of Patna would have 
been by a jury, while that at the Sessions Court at Shahabad would be by the 
Judge with assessors. 

On the above facts, Mr. Evans applied for a rule calling on the Crown to 
show cause why the order should not be quashed on the ground that it had l) 0 en 
made without ji^isdiction, and was not a valid exercise of any power vested in 
the Court, and moreover was made without notice to the accused, and without 
any proper application to the High Court on proper and sutliciont grounds. 

The application was made before Gauth, C.J., and PONTIPBX, J., who 
ordered a rule to be issued in terms of the apjdication. 

M.i\ Macrae (The Jujuor Government Vlcade ^ , Jbiboo Jungodnnund Mooketjee 
with him) on behalf of the Grown now appeared to show cause, and contended 
that there was no necessity for giving any notice to the accused before making 
the order, no such procedure having been suggested by the Legislatui e : and after 
referring to s. 297'*' of the Criminal Procedure Code (.Vet X of 1872), which 

* fSeo. ‘297 . — If. in any t-aRt* either called ft«r l:i\ or rep orted for orders or which 

coinoH to Its knowledge, it appears to the High Court that there 
has been a material error in any judicial proceedings of any Court 
Powers of revision. suliordinatc to it, it shall pass such j adgnii iit, sentence or order 

thereon as it thinks fit. 

If it considers that an ae^uised porhon has been improperly 
Power to order commit- discharged, it ina> order him to be tried, or to be committed 
mciil. for trial. 

If it considers that the charge has been inconveniently framed and that the facts of the 
ca.so shew that the prisoner ought to hive been convicted, of an 
Power to alter fine and offence other than that of which he was convicted it shall pass 
sentonee. bentence for the offence of which he ought to have been 

eonvictod ; 


Provided that if the error in the chcarge appears materially to have misled and prejudiced 


Proviso to power of alter- 
ing finding. 


the accused person in his defence, the High Court shall annul 
the conviction and remand the c:i.se to the Court below with an 
amended charge, and the Court below shall thereupon proceed as 


if it had itself amended such charge. 


Tf the High Court considers that any person convicted by a Magii^lrate has committed 
Power to annul convic- an offence not triable by such Magistrate, it may aiiinil the 
tion. trial and order a new’ trial before a competent Court. 

If it considers that the scntciico passed on the aci used person is one which cannot legally 
be passed for the offence of which the accused person has been 
Power to annul impro- convicted or might have been legally convicted upon the facts of 
per and to pas.s proper the case it shall .annul such sentence and pass a sentence in 
sentence. accordance with law. 


If it con.sidors that the sentence passed is foo severe, it may pass any lesser sentence 
warranted by law ; if it considers that the sentence is inadequate, it may pass a proper 
sentence. 

The High Court may, whenever it thinks fit, order that the sentence in any case coming 
Q ^ f , * before it as a Court of Revision, bo suspended ; and that any 

Suspension oi senteqee. imprisoned under such sentence be released on bail if the 

offence for which such persoi^has been imprisoned bo bailable. 

Except as provided in sections thtee hundred and twenty 
Powers of revision oon- eight and three hundred and ninety-eight no Court other than the 
fined to High Court. High Court, shall alter any aeiitence or order of any Subordinate 

Court except upon appeal by the parties concerned. 


No person has any right to be heard before any High Court, in the exercise of its 

* 1 **1. +« powers of revision, either personally or by agent but the High 

Optional with Court to ^ 

heaipartieo. by^gentj ' 
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authorizes the High Courji to commit for trial an accused person improperly 
discharged when roch matter shotfld " come to its knowledge ” when such 
person had not the right to be heard, argued, that it might fairly be contended 
that the High Court having such large powers, the Jliegislature did not require 
notice to bo given in the lesser matter of transferring cases. [GaRTH, 0..T. — 
When an order, if made, will affect an accused person, I certainly think 
he should have notice before it is made. ’ PONTIFEX, J. - -In cases coming 
before the Higli Court under s. 297 of thfe Criminal Procedure Code, the 
evidence has at a former stage alrdadv been taken in the presence of the 
[ 221 ] accused person.] The learned Counsel further argued from the fact, 
that tho power of transferring cases under ss. 63 and 64 was possessed by the 
Governor-General in Council and by tho Lieutenant-Governor, for whom it 
would he impossible to follow the procedure demanded on behalf of the pri- 
soners, tli(3 transfer was made administratively. By s. J3 of the Charter Act, 
the powers of tlie High Court may be exercised by one Judge under the rules of 
4th June 1867 ; see Broughton's Civil Procedure Code, p. 704. Therefore, if 
the matter lie non-judicial and affecting the administrative and executive 
authority only, such a Judge has power to dispose of it himself. I l^ONTIFEX, J.— 
Will cl. 36 of Letters Patent enable a single Judge to perform functions 
under s. 64 of Act X of 1872,' i Cl. 13 confers judicial powers on the lligit Court ; 
cl. 15 confers administrative power; the power to transfer cases is conferred by 
the latter section as belonging to the administrative rather than judicial acts of 
the Court. 

Mr. Woodroffc (Mr. bJoans and Moonshee Mahomed ywsoo/ with him) in 
support of the rule. --Even if in point of form the letter sent by tho Registrar 
be an order of tlm High Court, tho High Court cannot issue an order 
administratively, and if it could so issue it, the English Department has not 
the power to issue such an order ; the High Court, when it makes an order 
.under s. 64, acts judicially and not administratively. The Legislature could 
not have intended to conlei' power of such an unparalleled character as to 
allow it in certain cases to act both administratively and judicially. Section 
520 of the Criminal Procedure Code is tlie only section under which the High 
Court has power to make an order not judicial. The considerations which 
would move the Governor-General in Council are different from those which 
would move the High Court. No argument can be deduced from ss. 63 and 64 A 
to support the contention that the powers exercised by the High Court are 
othe^ than judicial proceedings. There is nothing to show^ that an order under 
s. 64, made by High Court, is anything other than a judicial order. Any 
person liable to be prejudicially affected by an act of the Legislature has 
the right to have an opportunity of defending himself, unless such right 
has been expressly restricted; see C222] Maxwell on the Interpretation of 
Statutes, p. 325. The powers of revision given to the High Court by s. 297 
are with reference to matters judicial ; see The Queen v. JJundoo (22 W.R., Or., 
67). Tho Court can only act on matter brought before the Court in the 
regular way by the prosecution or by the defence; not on information 
obtained from other sources, as newspapers, letters, etc. Applications in other 
cases have been made by the accuse^ for transfer of cases, but these have 
always been treated judicially. Some of them have been so treated by 
Macphebson, J., and Pontipex, J. We have not been able to discover a single 
instance of an application such as this being made by the accused person to the 
English Departmeoi [Jackson, J.. referred to three cases in which the 
application was made on behalf of tho accused to the English Department.] 
Those are cases wb^e the applications were made possibly in the interest of 
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the accused, but not by him, but by the .Ma;»istrate on account of hia being 
connected with the case as either a witness or prosecutor The learned counsel 
referred to the Qiieeji v. Pogose (not reported), a case in which an application 
made by the Judge of Dacea to the English Department to transfer the (Mise 
from tlnit district had been refused on the ground that it coulfl not he dealt 
with administratively, and asked the Court to send for the papers in the case. 

On there-assembling of the*Court on the following day, the following 
judgments were delivered : — 

Garth, C.J.-I am happy to say that, ^nco last evening, some papers 
have been discovered, wliich will render any further discussion of this rule 
unnecessary. 

It ai>i)ears that, in 1869, in a case wdiich, in its circumstances, very closely 
resembled the present, it was decided by no less tliari nine dudgos of this Court, 
that the proper course was to apply to the Court sitting in its judicial cap.acity 
upon alhdavits in the usual way ; and I am extremely glad to find that no loss 
distinguished a Judge than Mr. Justice L()U1S -Jackson was one of the Judges 
who took part in that decision. (Tliis was the case of The (Jwrn v. Poqnsc referred 
to by JMr. Woodiofj'e.) [2233 An application in that case was made by 
Mr. Hersebol, the Officiating Sessions Judge of Dacca, to the Registrar of tliis 
Court, suggesting that an order should he obtained for the transfer of the 
proceedings to the High Court for trial. I will read liis letter, dated the 11th 
of June 1809. 

“ I have the honour to reciuost that you will lay before the Ilon’blo Judges 
of the liigb Court the following circumstances and solicit orders thereon for 
mo. The Magistrate of Dacca has committed the four principal Arn^onian 
residents of this city on a charge of misappropriating a large sum of money, the 
property of the wealthiest Armenian of Dacca, on his decease. The charge is 
brought on behalf of Government on the motion of the Educational Department^ 
who claim the money as intended for a school. Technically the Government 
is prosocutoi also under s. 68. The case is as important a case as well could 
occur in the eyes of the educated classes of Dacca ; and the decision of it is 
naturally looked forward to with great interest. But it appears to rno advisable 
that it should he tried at Calcutta, and not here. My jury list is very ill-adapted 
for such a case. (The letter then went into details to show" tiio difficulty of 
obtaining a proper jury in the district to try tljp case, aiid^suggested that the 
case should bo transferred to the file of the High Court.)” 

Upon this letter being received by the Registrar, it appears lo have been 
laid before the Chief Justice, Sir Barnks Pkacock, who recorded upon it the 
following minute: — “It appears to me that the Court ought not to interfere 
upon the application of the Sessions Judge made by letter. If Government (or 
the prosecutor, if the case is not prosecuted by Government), or any of the 
accused think fit to apply to the Court by motion supported by affidavit or 
affirmation, the Court will decide what ought to be done.-— Juno 16th, 1869. 
(Signed) B. Peacock.” This view of the learned Chief Justice was concurred 
in by the Judges of the Court as under: “ 1 agree with the Chief Justice.” — 
J. P. Norman. ‘And I.”— C. Hohhous^ — G. Loch. — H. V. Bayloy. “I agree.” — 
D. N. Mitter. “ Seen.” — W. Markby. — E. Jackson. And further it was agreed 
to, as 1 have [824] already mentioned, by my learned colleague, Mr. Justice 
Louis Jackson. 

This decision having been arrived at in 1869, it appears to us to set the 
matter at rest ; and I think that Mr. Macrae, on the part of Government, will 
feel that he cannot with propriety contest the- point further. 


I OAI*.— 20 
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Mr. Macrae assented. 

Jackson, J, — 1 wish to add a few words by way of explanation of what 
seems to be an inconsistency on my part. 

My acquiescence in the course taken on that occasion was in this decree 
marked, that while the other Judges had merely attached their initials in token 
of their concurrence, 1 wrote a separate note, and that note is in these words : 
“I quite agree with the Chief Justice that such an application could only be 
entertained, if made in the way stated by him. 1 take the opportunity of 
pointing out that it has been bp very common practice for Sessions Judges to 
make recommendations foi the transfer of cases from one district to another by 
letter, and tliat cases have often been so removed by a mere letter based on such 
recommendations. It may be worth considering, whether some rule ought not 
to be laid down for dealing with such applications. The same thing also* 
happens in respect of civil oases." 

It would seem, tliereforo, that t not only concurred in that view, hut con- 
sidered it desirable that the Court should lay down a formal rule, which should 
regulate the procedure in such cases, and should be a notice and a guidance to 
-Iiidges and Magistrates when they should think fit to make such references in 
future. Immediately afterwards I loft the country and w'as absent fof four or 
five months, during wliich time no one took any steps in the matter. The result 
was that no formal rule was made, and this case appears to have passed out 
of sight. Two years afterwards I had the iionour to succeed to the charge of 
the I'mglibh Department, and found that, notwithstanding this case, the prac- 
tice continued to he such as it had formerly been, and therefore the course I 
took in this case was [225] in strict conformity to the old practice which had 
not Ixicn departed from, notwithstanding this case. 

J do not hesitate to say that the procedure suggested by Sir B. Veacoc'K is 
the proper one when there are parties concerned : hut the practice being such 
as I have stated, f consider myself justified in making the order which J did. 

Garth, C. J. — I desire to add tliat J personally do not regret that this matter 
has been thoroughly ventilated and discussed in open Court. It is extremely 
desirable that the public should fully understand that in tliis country there is 
the same law for the Goverinrient as for the subject; and tlmt there is not one 
course of practice for the Crown, and another for tlie prisoner. Wherever the 
rights of the subject are concerned, it is quite right that tlie matter should be 
dealt with by us in open Court in our judicial capacity, and that each application 
should he made, supported by affidavit or aflirmation, in the regular way. 

In the present case the rule will be made absolute to set aside the order 
complained of, and the Crown will he at liberty, if so advised, to make a 
substantive afiplication to the Court for the transfer of the case to seme other 
district. 

Maopherson, J. -I concur in thinking that the Crown has shown no good 
cause again.st the rule ; and that the rule should be made absolute. 

Pontifex, J. — I also agree. 

Morris, J.- 1 also agree. 

- • Rule absolute. 


NOTES. 

[Thisoaso was held not applicable in (1881) 8 Cal. 63.] 
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[226] PRIVY COUNCIU 


The 15th and 16th December, 1875 and the Ui February, 1876. 

• Present ; 

Sir J. W. Colville, Sir M. E.-Smith anl Sir J. Bvles. 

Phoolbas Kortnwur Piaintifl' 

versus* 

Lalla Jogeshur Siahoy and others.* Defendants. 

[On Appeal from the High Court of Judicature at Fort William in Hengal.'l 

Ilindti Lav) -MUakshara - Undwifh-d Share of Joint Family Property — Suc- 
cession - Decree in Suit against Widow - Lninlaituu— Act VIII of 
s. 'Jld — Disability under ss. il and 12, Act XIV of IS-VJ — Misjoinder — 
Questions of Law ref cued to a Full Bench. 

Tho limitation of one year, provided hv s ‘iPi of Act Vlll of ISMi, i> subject in the case 

of a initior, to be modified b\ ss. 11 and 12 -a Art XIV of ISSf). # 

Mnhomed Paluidur AVtnn v The Collector of hareilhj (Id H. L. II., ‘2IM) diNtiiiguisbrd, on 
the ground that it was decided on an Act of a vor\ special nature. 

The benefit of ss. 11 and 12 of Act XJV of 185!) is not limited to lh(‘ period when the 

disabilita of mniontv ha'< a-iscd, but applifs aKo to the period during which the disability 

coiitniiiCh ; and therefore, during the latlci period, it k open to tjie minor to sue by his 
guardian. 

On the death without issue of a menihcr of a Hindu faniiK joint in cslato and .su^iject to 
the Mitak.shara law, his undivided share in the joint family propert\ passes ti^ the surviving 
muiibers of the joint faniilv and not to hi» vvidovv.s, and cannot he made liable for his debts 
under decrees ohtaiuod against his widows as Ins representatives. 

Quu're, where a inenilx r of a joint Hindu (aiiiily goveracd by tho IMitakshara law with- 
out the consent of hi.s co-sharors, and in order lo raise money on his own account, and not 
for the benefit of the joint fainil>, inortg.iges in his lifolimc li's undivided share in a portion 
of the joint family property, can the other members of the joint family, on hi.s death, recover 
from the mortgagee tho mortgaged sh.ire, or any portion of it. without redeeming? 

A suit by a surviving member of a j«)int Hindu faiuil> sulijecl to the Mitakshar.i law, to 
recover a moictvof the undivided .sh.are of a deceased UK^jiiberof tho f.iiflily in the joint family 
property, ought not to be dismissed on the ground that all the members oi the family have 
not joined in liringing the suit, where it appears tli.it the only other surviving member of the 
family has already sued for and recovered his moiety of the property , ami disclaims all further 
interest, and is joined as a co-dofendant in the suit. 

[ 227 ] Whore a Division l»e!ich of a High Court refers a ipicstion of law for the con.sidcra- 
tioii of the Kill! Ueneh, and the answer of the Full Bench is not framed .is a decree or a.s an 
interlocutory order, and an appeal ii brought to Her Afajestv iii Council, il. is open to the 
respondent, without a cross-appeal, to object to the correctness of the answer given by the 
Full Bench on the question of law referred. 

Appeal from ylevon deemis of a Division Bench of the Calcutta High 
Court (Kemp and Mahkby, JJ.), d|Lted tho IRth November 1870, whereby 
decrees of tlio Principal Sudder Aineen of Saran, dated the 27th March and 
the 9th April 1866, were reversed or modified. 

The facts of the case were the following :--Dukhin, Sheogobind, Kasheonath 
and Mukkun, tho four sons of BhunjunSahoo, were, with their cousin Ajoodhya 
Pershad, members of a joint Hindu family holding joint family propei ty subject 
to the Mitaksbara law. Under an arrangement into which they entered, all the 
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property which -had been, acquired by fclie family in the name of any of its 
niomhers before the year 1846 was Tio remain joint family p'*operty, but all 
subsequent acquisitions were to be regarded as separately acquired. Ajoodhya 
Porshad and Mukkun Sahoo died without issue, the former leaving a widow, 
Slieogobind died leaving a son Bhugwan Lall, who died in the year 1860, without 
issue, but leaving two widows. At the time of Bhugwan Lall’s death the only 
male members of the joint family then surviving were Sudaburt Pershad the 
son of Dukhin, and lluroonath Pershad the son of Kasheenath, In the year 
1861, Sudaburt Pershad instituted a*suit in the Zilla Court of Sarun against 
the widow of Ajoodhya Pershad, the widows of Bhugwan, and other defendants, 
in which he claimed a moiety of the joint family property, admitting that the 
remaining moiety belonged to his cousin Hureenabh, who with his mother 
Phoolbas Koonwur v\»as joined as a co>dofendant in the suit. In that suit | 
Sudaburt .sought to set aside certain conveyances of the joint family property 
which had been executed by Mukkun and Bhugwan Lall and by tlie widows of 
the latter. The .suit was contested, but no objection was taken t.o its form as 
having been brought by one member of a joint family. The principal issue raised 
[228] was whether the fainil> generally was joint or separate in estate. The 
.Judge decried that in accordance witJi the arrangement above referred to the 
family was joint in res])ect of all property acquired prior to IH46. and 
separate as to property acepnred since that time. With reference to 
alienations of the joint property under deeds executed by Mukkun and 
Bliugwan Ijall the Judge held that these were valid, bub alienations by 
the widow.s of Bhugwan were void, and he gave Sudaburt a decree for a moiety 
of the family pi<ti:) 0 r(.y as it had stood prior to the y«ar 1846, excluding sucli 
portions as had been sold by Bhugwan iiall or any of the other co-sharers, or hiui 
been sold on account of their debts. list of the lands in respect of which 
Sudaburt was declared entitled to a moiety, and another list of lands imrohased 
after 1846, in respect of winch lie was declared bo have no title, were annexed 
to the judgment. The decision of the Judge was atlirmed by the High Court 
on appeal on the lOMi March 186J. (The judgment of the High Court in 
Sudaburt'.s suit is repoitcd in 2 Hay, p. Jlo.) Suhse(iuontly to the date 
of the final decision in Sudat>urfe‘s .suit, various jiersons wdio had obtained decrees 
against the widows of Bhugwan Lall a^ his representatives, attacliod and sold 
tlie romaming moietv of the joint property in execution of their decrees. In 
addition to the clanns set up b\ the auction -purchasers under the sales, c<jrtain 
otlier jiersons alfoged rights iti respect of the jiropertios in question under 
usufructuary mortgages fron> Mukkun and Bhugwan and under conveyances 
from the v/idows of the bitter. 

On the lOfch April ]86o, the present suit was instituted in the Court of the 
Principal Suddor Ameon of Sarun by the appellant Phoolbas Koonwur as mother 
and guardian of the minor Hureenath Pershad, against the widows of Bhugwan 
and the various person.s claiming iho property as auction-purchasers, or other- 
wise. Sudaburt Persliad and the widow of Ajoodhya Pershad were joined as 
co-defondants in the suit. In her plaint, the plaintiff relied on the decision 
in Hudaburt's suit as establishing against ^ho widows Hureenath’s right to Ihe 
remaining moiety of the lands which had been declared to bo [229] joint 
family property. The defence taken by the^widows does Hot appear on the record. 
Sudaburt filed a written statement, in which ho admitted the plaintiff’s title 
and disclaimed any interest in the litigation, having already recovered in his 
own suit the moiety of the family property to which he was entitled. The 
statements filed by the defendants, the auction-purchasers, were to the effect 
that Kasheenath, the father of Hureenath, liad separated in estate from the 
other members of the family more than twelve years before the institution of 


166 



lA^jLA Jogeshub sahoy &c. [1876] l.L.R. 1 Gal. 22* 


this suit, which was consequently barred by limitation ; that the lands which 
they had purchased were the separate property of Bhugwan, and had properly 
been made liable for his debts in suits against his widows ; that on the lands 
being seized in execution ef the decrees in these suits, theplaintill had applied 
for their release, and that the present suit not having been brcfUglit within one 
year from the date when that application was rejected was out of time under the 
provisions of s. 246’', Act VllI of J8o9. ♦Other jdoas of limitation were also taken 
under els. 3,5, and 7 of s. 1, Act XIV of and under s. 257 f , Act VIJl of 1859. 
Those of the defendants who claimed to liold under mortgages from Mukkun and 
Bhugwan Lall contended that the suit could not he brought till the mortgage 
debts had been paid oti. The defendants who claimed under conveyances from 
the widows alleged that the latter had sold in order to discharge Bhugwan’s just 
debts. 

The general effect of the Principal Sudder Ameen’s decision in the suit 
was to overrule the various defences set up and tt> find that the property in 
suit was joint family property to which the plaintiff had established her son’s 
right. But in respect of particular portions of tlie lands claimed, for reasons 

expressed in his judgment, he disallowed a part of the plaintiff’s demand. 

* 

From tliis part of his decision an appeal, No. 170 of 1HG6, w'as presented 
to the High Court on behalf of the plaintiff, and numerous appeals were at the 
same time preferred on behalf of the defendants. Of these, the appeals 
Nos. 224, 234, 235, 237, 238, 239, 240, 243, 241 and 245 are brought under 
consideration in the present appeal. , 

*lSoc. — In the event of uny claim being referred to, or objection offered against the 

sale of biiuls or any other uninoveabJe or niovoaWe propcrf.y which 
Ifow claims and olijoc- inav h.ive been attached in execution of a decree or under any 
lions t(^ the.'i.ilc of attached order for attachment passed befi^re judgment, as not liable to be 
properly are to bo invcsti- . .sold in execution of a decree against the defendant, the Court 
gated. shall, subject to the pruvi.so (onliunod in the next succeeding 

section, proceed to investigate the saim with the like powers as 
if the claiiiiaiit had Ixieii originally made a defendant to the suit, and also witli such powers 
a-^ regards tin' ‘'iiiiiiuoning of the original dofondant as are contained in snctit'ii -i-iO, And if 
it shall appear to the sjitisfaetiori of the Court that, the lanc^or other immovoablr or moveable 
pntperty was not in the possession of the party against whom cxer-ution is sought, or of some 
other person in trust for him, or in rh^* occupancy of ryols or cultivators <jr other person 
paying rent to him at the lime when the projicrty was attached, or that, being in iheposse.s- 
sion of the parly himself at such time, it was .so in his pos.sessiou nol^oii his own account or 
as his own property, hut on account ui or in trust for stnnc other person, the Ctairt shall pass 
an order for releasing the said property from attachment. Ihit if it *.halJ appear to the 
satisfaction of the ("ourt that the land or other nniinwe.iblc or moveable property was in 
possession of the party against whom execution is sought, ns his o\mi properly, and not on 
account of any other person, or was in the possession of .Mime other person in trust lor him, 
or in the oeeupaney of ryots nr cultivators or other persons jiaying rent to him at the time 
when the property was att-ached, the Court sh.ill disallow the claim. The order whieh may be 
passed by the Court under this section sh.all not Ix' .subject to appeal, but the jiarty .igainst 
whom the order may bo given shall bo at liberty to bring a suit to establish hi.s right at an^' 
time within ono year from the date of the order.] 

T ISec. 267 Tf no such application a^s mentioned in the last preceding S' ction be 
made, or if siich application be made, and the objection be dis- 
The .sale if not olijecled allowed, the Court shall pass an order confirming the sale ; and, 
to for irregularity, or if. in like manne^, if such application be made, and if the objoc- 
the objection is disallowed, tiori bo allowed, the Court shall pass an order setting aside the 
shall become absolute. sale for irregularity. If the objection be allowed, the order 
mado to set aside the sale shall be final ; if the objection be dis^ 
When the order to sot allowed, the order confirming the sale shall be open to appeal ; 
aside a sale shall bo open and such order, unless appealed from, and if appealed from, thefii 
to appeal. the order passed on the appeal, shall be final ; ai^d the party 

against whom the same has been given shall be precluded from 
bringing a suit for establishing his claim.] 
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[230] The Division Bench of the High Court, before which the appeals 
came, conceiving that they invol^^ed points of law on which the authorities 
were conflicting, referred the following questions for the consideration of a 
Full Bench: — « 

1 . Bhugwan a member of a Hindu family living under the Mitakshara 
law, and having joint family property, died entitled to an undivided share in 
such property, and leaving two widows him surviving. After the death of 
Bhugwan Lall, liis widows were sued i« their representative capacity in respect 
of debts incurred by Inin in his •lifetime on his own account, and not for the 
benefit of the joint family, and decrees wore obtained against the widows in 
that Cfapacity. In execution of one or more of these decrees, an interest in 
certain portions of the joint family property, to the extent of the share to 
which Bhugwan Lall was entitled in his lifetime, has been sold by auction, 
and tho purchasers have taken possession. Can the nophou of Bhugwan Lall, 
w'ho is one of the surviving members of the joint family, recover from tho 
purchasers possession of the interests which they have purchased, or any part 
of them ? 

2. Bhugwan Lall, in his lifetime, executed an ordinary /.nripeshgi mortgage 
in respect of his undivided share in a portion of the joint family property, in 
order to raise money on Ids own account, and not for the benefit of the family. 
Can the nepliow of Lliugwan Lall recover from the mortgagee, without 
redeeming tlio same, possession of the mortgaged share, or any portion of it? 

Thu first of tliese questions the Full Bench unaninumsly answered in the 
affirmative. The result of their opinions is thus eJkpressed by the Chief 
Juabico^Sir Baknks PkaciX'K, at tho close of his judgment: —“I think, therefore, 
that this property, not- being the property of the widows, and not lieing the 
property of the heirs of the deceavjd, could not lie made available under tho 
decree against the widows : that if it could bo made available at all for payment 
of the debts of the decoastid, it must l>e in a suit against the survivors to 
charge the share of tho deceased in the joint estate with the payment of the 
decree, by suing the survivors for tlio debt, and asking to have tho deceased's 
share of the estate made' available in the hands of [231 ] the survivois to thu 
same extent as that to which it would have been made available if tho deceased 
bad loft a son and tho estate had gone to him by inheritance, instead of to the 
Survivors by survivorship. 1 thii^k, then, that the question must 1x3 answered in 
the atVifmativo; that the jdaintirf has a right to sue tho purchaser under the 
decree to recover hack tlio estate, inasmuch as tho property belongs to him, and 
the title of the iiurchaser under tho decree against the widows is an invalid title,” 

Upon the second and more difficult question the Chief Justice, after 
roview'ing the authorities, came to tluj conclusion that according to the law of 
the Mitakshara, as settled by authority in tlie Presidency of Bengal, Bhugwan 
Ijall had authority, without tlie consent of his cO'Sharers, to mortgage his 
undivided share in the joint family property in order to raise money on liis own 
account, and not for the benefit of the family. He fiirtlior observed that the 
facts were not sufficiently stated to enahle*the Full Bench to say whether the 
nephew of Bhugwan Lall could recover frjin the mortgagee, without redeeming 
the same, possession of the mortgaged share, or any portion of it. The other 
members of the Full Bench concurred in this opinion. 

The appeals, the parties not consenting to have them decided by the Full 
Bench, went back to the Division Bench, and were thus dealt with. Makkhy, 
J., after going through the facts in each ease, held that Nos. 170, 224, 2»3/3, 23ft, 
239, 240, 243, 244, and 245 were wholly governed by the answer of tho Full 
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Bench to the first question, inasmuch as in each the title of the defendant 
depended entirely on the validity of his purchase at a sale had in execution of 
a decree against the widows, and was consequently defective. 

In No. 243 it was alleged by the then appellant that the property claimed, 
Mouza Telpakhoord, was subject to a zuripashgi, lease, executed by Mukhun 
Sahoo, a member of the joint family, who ju-odoceased Bhugwan Lall. Markby, 
J., however fojlnd that the title of the appellant did not depend on this alleged 
zuripeshgi, fWni which he had been ousted, hut on a purchase at a sale in 
execution of the decree which he had r232] obtained against the widows ; and 
consequently that this case was not distinguishable from No. 170. 

In No. 234, however, the property in question was clearly subject to a 
subsisting /uripeshgi lease created by l^hugwan Lall; and in this case, therefore, 
there arose tlie further question, whether the plaintiff could recover this parcel 
of land without redeeming the mortgage on it. And the learned Judge, accepting, 
apparently against liis own judgment, the principle affirmed by the answer of the 
Full Bench to the second question, held that it would entitle him to do so. 
Mahkuy, J., however, proceeded to lay down a principle which governed all the 
cases, and he held justiJied the dismissal of the plaintiff’s suit. 

The grSIfids on which ho so held are stated as follows in the judgment of 
MARKliV, J 

“ The dfsfendiints havo fajlod to prove their titloH. and as the properties claimed are all 
portions of the joint family property, and the plaintiff’.*; title to a 'l-aiina sharo in the family 
property is not disputed, the plaintiff claims a decree for possession to that extent. But it 
seems to mo that the .inswer given by the Full Bciieh U' the *iecond of the two questions which 
we projioiinded preeludes us from giving any such decree. As T have said, whether or no I 
concur in the principles laid down by those answers, I feel bound tf) apply them to the oases 
before u.s, and so doing, it seems to me impossible to give the plaintiff the decree which he 
claims, which i-. a separate decree for possession for his l-aniia share. I do not see how it 
is po.ssiblc if th It dts'ision be eorrect tint such decree should be executed. And I think 
that if the Full Bench decision bo right, to attempt to exeeutt* it would be to do the very 
thing which the Full Bench sa\ cannot be done, nanielv, to create a separation otherwise 
than by a partition. Had Hurconalh been of age when this suit was brought, the fact that 
his brother IukI bocii joined in it and had assented ti> the ehum might have been taken as 
creating a partition b) consent. 1 do not say this would be so ; oven that might hardly bo 
consistent with the Pull Bench decision, but it is unnecessar> eousider it because 
Hurecnath being a minor, no such arrangement can be inferred. There has boi'ii n« enquiry 
whether a partition would be for the bonetit of the luiiu^r, nor indeed w.is it ever -suggested 
until the last moment that such an iiiforeiicc w.is possible, 'J’Ik' truth [233] appears ti> rae to 
be that this suit has bci'n brought just as Sudaburt's suit was brought under the notion that a 
member of the. Mitakshara family, like a member of a Bengal family, may act to a certain 
extent independently in reference to his .share. Whether o- no such a notion is correct, 

I think at any r.ite, it has been not uncommon to bring such suits as the present one, 
that is to say, for one member to sue separately for his share; but this is obviou.slv mcon-sistent 
with the very strict principles laid dowm by tbft Full Bench. 

“ 1 arrived at this conclusion upon’an indepondtsit consideration of the answer of the 
Full Bench to the .second question ; and I ani confirmed in thinking that 1 have rightly applied 
that decision by the case of RajaramTewaryy, Luchman Prasad, (4 B. L. R., A. C., 118, see 
pp. 130, 131), decided very shortly after it. There, PEACOCK, C, J. (who also delivered the judg- 
ment in the Full Bench case) says, * the plaintiff.s as twi> only of the members of a joint family 
* which does not appear to have been separated, and as two only of the owners of the joint 
‘ property which does not appear to have been partitioned, ore not entitled be any definite 
‘ share foe which they can sue alone ; see Appovier v, Ttaina Subba Aiyan (11 Moore's I. A., 
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*75}. The right of action has boon misconceived, and the proper persons have not been made 
' parties. The suit should have boon broughV, b> all the loint owners to sot aside the doed as 

* to the charge created by Oodit as well as to the charge creatod by Jetun, and the suit should 

* have boon brought by all the members of the joint family anij not by two of them alone who 
‘ boforo partition l^avo no definite share. Tf the deed wore to be set aside it would bo impossible 
‘ by the docroe to dofino tlie share which the plaintiffs are entitled to recover.’ I cannot 
distingui.sh this from the present cast*. The plainti/T here also sues simaratoly to recover 
possossioji of his share, and it soom.s tome just as impossible to define thAri^ntifF’s share in 
this case as it was in that. As I have said before it .ig.iin comes to this.^Tt would only be 
possiblo to c.\ecute the decree which isHskud for either by treating this suit as constituting a 
partition or by treating the plaintiff as having at least somu» independent rights over his share, 
but, according to the Kull iioucli decision, there not having boon partition according to one. 
of the modes known to tho law, this cannot bo done. It seems to mo therefore, that, applying 
consistently the decision of the bhill Bench, tho plaintiff cannot have the decree which ho 
asks for.” 

[234] Markby, J., further held that in Appeals Nos. 238, 240 and 245, the 
plaintiff’s claim was barred l)y limitation. In dealing with the first of these 
'three appeals, in all of which the facts were similar, he said 

‘‘ Tho property to which thus appaal relates w'as sold in execution of acMRc obtained by 
one Nundlall Bhuggut whilst the property was under attachment ; ami before sale tho plaintiff, 
through his present guardian, filed a claim under s. 246. and that claim was rejected on tho 
6th April 1S64. This suit was not commenced until more than a year had elapsed from that 
date, and it is contended that it is consequently b.trred by the concluding words of s. 246. It 
seems to have been finally adopted as the view of this Court that a person wh ) considers his 
property has been wrongly seized and sold in cxocuticii. has the choice whether he will make 
a claim \indcr s, 246, nr not. If he makes no claim, ho can bring hi.s suit to recover tho property 
at any time subject to the general law of limitation; but if he docs make aelaiin and hi.s claim 
is heard and rejtsctod, then he mu-^t bring what i.s called hi.s regular suit to establish hiu title 
within the year. In other words, by making the claim under s. 246, he lays himself open to 
the special law of limitation. This view of the law was not c;)ntc.sto(V by the pleader for the 
plaintiff, respondeat, Jjut he relies on the fact that the plaintiff, when the claim under s. 246 
was filed, was and still is, a minor. He therefore claims the benefit of ss. 11* and 12^ of Act 
XIV of 1852, and contends that, by the operation of those .section.^, the minor will have one 
year after he comes of ago, to bring Ins suit under s. 246 ; and he argues that if he may bring 
the suit after he comes age, a fortiori he may bring the suit before he comes of ago, and, 
therefore^ that he IS not h.irrod. This argument involves several eon tested propositions: — 
Firsts that as. 11 and 12 of Act XIV of IflfiQ applv to ». 246 of Act VIII of 1859 ; secondly^ 
that the appellaiit is under disability within tho meaning of those sections ; thirdly, that 
the benefit of those sections applies a** well to the period during which the disability continues 
as to the period when the disability has ceased. 

* [ Sec. 11 : — If at the time when the right to bring an action first accrues the person to 
whom the right accrues is under a legal disability, the action 
Computation of period may be brought by such person or his representative within the 
of limitation in case of same time after the disability shall have ceased as would other-'i 
legal disability. wise have been allowcil from the time when the cause of action * 

accrued, unless such time shall exceed the period of three years, 
in which ' case the suit shall be commenced wi^thin throe years from tho time when the 
disability ceased ; but if, at the time when the cause of action accrues to any person, he is 
not under a legal disability, no time shall l)e allowed on account of any subsequent disability 
of such person or of the legal disability of auy person claiming through him.] 

' What persons to be t [Sec. 12 : — The following persons shall be deemed to be 
deemed to be under legal under legal disability within the meaning of the last preceding 
disability under preceding section'— married women in cases to be decided by English law^ 
section. minors, idiots, and lunatics.] 
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“ With regard to the first proposition, it is to bo observed that tho tenns of sh, H and 12 
of Act XIV of are general, and tho change of expression in^s. 13 and 14 ,* whore somewhat 
similar provisions are expressly confined to tho periods of limitation proseribod by the 
Act itself, is remarkable On tho other hand, as x>ointed out, s. 3 provides ‘ lhat when 
b\ any law now or hereafter hi force, (2351 a shorter period of limitation tVian that 
prescribed by this Act is especially proscribed for the* institution of a particular suit, such 
shorter limitation shall be applied notwithstanding this Act.” Now, the words '* notwithstand- 
ing this Act” might be considered to imlicato the intention of the Legislature to exclude 
an> effect of this Act whatever in relaxing any speoial period of limitation elsewhere provided. 
But they might also be meant only to xiri'scrvc such spetaal rule^. of limitation from being by 
implication altogether repealed, while all rules of limitation, both those under the Act and 
those existing under anv other Statutes were to be subject to such general relaxations as are 
contained in ss. 11 and 12, or in ss. Dand lOt, for these sections do not, when proper!} viewed, 
give an extended period of limitation, but rather modif\ the operation of the ordinar\ rules of 
limitation. 

” On the whole, I think that, looking to the general words of ss 11 and 12. the intention 
was to lay down for all cases a rule of greater preeision with regard to disability than that 
which IS stated by .s. 14 of Reg. Ill of It can hardly be contended that this part of the 

Computation of pericKl * [See 1.1: — In coin]>uting any period of limitation pres- 

of limitation in case of cribed by this Act, the time during winch tho defeiidiirit shall 
absence of defendant. have been ahsent out of tho British territories in India .shall bo 

excluded from such computation unless service of a sumnioiis to appear and answer in 
the suit can during the ab'.eiu'o of such defendant be made in any mode prescribed by law. 

See. 14 ; — In computing any pe.rmd of limitation prescribed by this Act, the time 
during whieli tho claimant, or any person under whom he 
Computation of period claims, shall have bt‘en engaged in prosecuting a suit upon the 
of limitation incase of suit same cause of action against the same defendant, oi some person 
prosecuted but in whom he represents, bomt fuie and with duo diligence, in any 

wrong Court. Court of Judicature which, from defect of jurisdiction of other 

cause, shall have been unable to decide upon it, or shall have 
passed a decision which, on appeal, shall have been annulled for any such cause, including 
the time during which such appeal, if any, ha^ been pending. nIuiII be excluded from such 
computation .] 

t [Sec. 0 : — If person entitled to a right of action shall by moans of fraud have 

been kept from the knowledge of his having such right or ot 
Computation of period of the title upon W'hich it is founded, or if any document neces- 
limitation of con- sury for establishing such right shall have been fraudulently 

cealed fraud. concealed, tho time limited for laimmciicing the action against 

the pcrsoii guilty of the fraud or accessary thereto, or against 
any person claiming through him otherwise than in good faith and fora valuable consideration, 
shall be reckoned from tho tim^ vs'Inni tho fraud first became known to the person injurioush 
affected by it or when ho first had tho moans of producing or compelling the production of the 
concealed document. 

Computation of period of Sec. 10 . —In suits m which the cause <»f action is founded 

limitation in suits where on fraud, the cause of action shall be deemed to have first 

the cause of action is arisen at the time at which such fraud shall liave been first 

founded on fraud. known by the party wronged. J 

J [Sec. 14 : — The Zilluh and CiU Courts are prohibited from hearing, tr\ ing or determining 
the merits of any suit whatever, against any person or persons, 
if th(‘ cause of action shall have arisen previous to the 12th of 
August 1766 ; or any suit whatever again.st any person or 
persons, if the cause of action shall have arisen twelve years 
before any suil shall have been commenced on account of it ; 
unless tho complainant can show by clear and positive proof, 
that he had deJlianded the money or matter in question, and 
that tho defendant had admitted the truth of the demand, or 
promised to pay tho money ; or that he directly preferred his 
claim within that period for the matters in "dispute, to h 
C ourt of competent jurisdiction to try the demand, and shall 
assign satisfactory reasons to the Court why he did not proceed 
in the suit; or shall prove that either from minority, or other 
good and sufficient cause, he had been precluded from obtaining redress,] 


Courts not to try the 
merits of any suit when the 
♦dause of action shall liave 
arisen before I2th August 
1766. 

Nor any suit where the 
cause of action shall have 
arisen twelve years before a 
suit shall have been com- 
menoed for it. 
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old Regulation is now in force ; and if not, this can only be because the provisions of ss. 11 and 
12 of Act XIV of 1859 have been substituted for it. But if so, the argument that these sections 
are confiaed in their operation to Act XIV itself falls to the ground, and the provisions must 
be held to be perfectly general. So far, therefore, 1 think the plaintiff’s contention is good, 
and that the rules contained in Act XIV, as to disability,* arc of general application and are 
not confined toibhe period of limitation provided for by that Act. 

“ The next question is whether the plaintiff was undtn* disability within the meaning of 
s. 11 . It i.s said that he was not, been use he had a Jjruardian who might have brought the suit. 
Here again I think it is desirable to compare the language of the section with that of the pre> 
vioua Regulation. Cnder the Regifiation, by the section already referred to, the plaintiff, in 
order to avoid the application of the rule, would have to show that “ either from minority, or 
other good .'ind snfliniont cause, lie had been precluded from obtaining redress.” Under Act 
XIV, a minor would certainly not have to show ain thing of the kind, but ho would be 
presumably entitled to the benefit of the.se soction.s. And the words of s. 12 are such as would 
sc*em to make the presumption eoneliisive, and to preclude all enquiry as to whether, under 
the particular circumstauees of each ease, the infant was, in f.ict, disabled. It can hardly be 
supposed that the Tjegislaturc did not advert to the fact thnt an infant ma\ take proceedings 
through [ 235 ] his guardian, and, if it had adverted to that fact, it would surely not have stated 
the disability of the infant in such absolute terms and yet have intended that this disability 
was to be after all onlv a modified one. Of course, also the Legislature must have had liefore 
it the terms of s. 1-4 of the Regulation of 1708, which socins to have been framed expressly to 
meet such cases as the present, and to give to the min )r the benefit of a modified disabilitN 
only. The change of exprtjssioii sc<jins almost expressly to show that under the new law the 
disability was to be considered absolute. On this p')int also, therefore. I think this plaintilT’s 
contention is right. 

‘‘ But T think his argurmnt fails on the last point. I think that on one point at any rat«'., 
the words of s. 11 are clear and express, namely that whatever benefit the minor is to have is 
to accrue to him not during the disability, Imt when the disability ceases. Indeed, making the 
sweeping presumption which 1 think the Legislature has done as tr> the disability of infants, it 
could not consistently tintn’lain the notion thitany advantage could betaken of its provisions 
by a minor during his miiioiit\. In fact the Legislature has thought fit to lay out of consi- 
deration altogether the possibility of an infant bringing a suit b\ his guardian, whieh the 
framers of the old regulation had roniempl.ited. If any consideration arising out of guardian - 
.ship were to ba imported into the e »n-.l ruction of th ise s ) ‘tioiis, I to ir we should introduce the 
greatest eoiifusion. Nor d > -s its t > m 1 1h it the introduction of such considerations would 
be decisive in Uv >ur of th * pi initilT If w * m >Jif\ th ‘ w >rd-i of s. 11 , we must modify the 
words pf s. 12 also, and th ' (jujstioif whether a minor who lias h id a guardian appointed is 
to be corisid‘*rod under disahilits will pres.mt itself in a very different shape. But I think that 
reading th*-! words of the Act lu their ordinary and natural meaning, the plaintiff is iinderdis- 
ability, but can derive no advantage from that disability until he comes of age. . . . The 

reault is, that as against the defendants who are parties to this appeal, the plaintifi’.s suit, in 
whatever way it is disposed of on the other point, ought to be dismissed with costs in both 
Cburts on the ground that it was not brought within the year prescribed by s. 246. Whether 
or no, the plaintiff will be in a better position on his coming of age does not now arise, and 
I express no opinion on it. ” ^ ^ 

Kemp, J., thought it unnecessary to Express any opinion on the question of 
limitation discussed by Markby, J., hut agreed that the plaintiff’s claim must be 
rejected in all the appeals [ 287 ] on the*ground that as there had been no parti- 
tion of the joint family in respect of the property sought to be recovered, the 
plaint! fif could not sue alone for a separate share. 

Decrees were accordingly made in favour of the defendants in all the cases, 
and from those decrees the plaintiff brought the present appeal tc Her Majesty 
in Council. The respondents not appearing, the case was heard fix parte. 
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Mr. Cowie, Q. C., and Mr. J. D. Hell for the Appellant. — The view of the 
Division Bench that the plaintid* could not inaint^n this suit alone, is not 
warranted by the answer of the Full Bench to the questions referred for their 
consideration, and is erroneous. Sudaburt Pershad, the only other person 
interested as a jcwnt memUler of the family, has already in a separate suit 
obtained possession of a half share of the joint property. The result of 
Sudaburt’s suit has Ibeen to effect a. severance. In that suit it might have been 
a good answer that there had been no partition, and that there was another 
member of the joint family wlio ought to be joined as a plaintiff. But when 
that suit was decreed, and Sudaburt recovered hjs half share, there was in fact 
a partition. See Mmsamiit Anundee Koomcar v. Kheiloo Lall (14 Moore's T. A., 
412). Had Sudaburt been joined as a plaintiff* in the present suit, it would 
have been objected that he had already sued, and had his rights awarded. He 
has no interest, and disclaims all interest in the present suit, but he has in fact 
been made a party to it in the only way the plaintiff’ coidd make liim a party, 
that is, as a defendant. [SiK J. CoLViLTiK. T see that in the judgment cited by 
Maukhy, j., there is a passage which he has not noticed, in which it is said that 
“if the other members of the joint family refused to join as plaintiff's, they 
might have been made defendants in the suit ” (See 4 B. L. H., A. C., 131).] 
Tliat is the view which we contend is right, and on which we have acted. 

As regards the point of limitation on which appeals Nos. 238, 240 and 
245 have been declared to he l)arred, we submit, that the rules in ss. 11 and 12, 
Act XIV of 1859, which give an extension of the time for suing in cases of 
disability, will apply to and modify the provisions of s. 24(), Act VIII 
[238] of 1859. The judgment of the Privy Council in the case of Mohumrmd 
Bahadoor Khan v. 'The Collector of Bareilly (L. R., 1 Ind. Ap., 167 : see at 
p. 176 ; S.C., 13 B. L. R., 392), in which It was lield that tlie provisiops of 
Act XIV could not bo imported into Act IX of 1859, relating to forfeiture for 
rebellion, rested on the special character of that Act as a criminal law of a 
highly excei)iional nature. [SlB M SMITH.— Even if we had aj^pliod the 
provisions of Act XIV in tjic case you refer to, the suit would not have 
been in time.l It is not to be inferred from that judgment that the jjrovisions 
of Act XTV, which is a law of general application regulating civil procedure, shall 
not be applicable to another general law in pan materia. The Calcutta High 
Court has so applied thorn in the case of llnro Soondnrec Owwdhrain v. 
Amindnath Boy Choxodhry (3 W. R., 8). The view taken by Makkby, J., that 
tlio minor is not to have the henofft of Ids disalility till it is* ended, is not in 
accordance witli other decisions of the Calcutta High Court . See Bam CJiundcr 
Boy v. Umbica Doascr (7 W. R., 161), Bam G/mse v. Grevdhur Ghosc (14 W. R., 
429) and Suffuroonnifisa Beebec v. Nounil Hossein (17 \V. R., 419). 

In appeal No. 234, the second question referred to the Full Bench of the 
High Court is raised. The Division Bench has held that the answer I’cturned 
by the Full Bench negatives tlie defendant’s title. Since there has been no 
cross-appeal on behalf of the defendants from the answer given by the Full 
J3ench that answer must, for the purposes of the suit, be regarded as final. 

In case No. 237 as there seems room to doidit whether the property 
claimed w^as in fact a part of the joint family property, we withdraw our 
appeal. ’ • 

Their Lordships took time to consider their Judgment, which was delivered 
by 

Sir J. W. Colvile, — The suit out of which this appeal has aiisen 
concerns a moiety of the undivided share of one [239] Bhugwan Lall Sahoo, 
in certain immoveable property situate in Zilla Sarun. Bhugwan Lall Sahoo, 
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who died in 1860, was a member oi a Hindu family, which was descended 
from a common ancestoi^ named Jleepa Sahoo, and which was governed 
by the law of the Mitakshara, the general law of the province in which 
it was domiciled. He died childless, hut left two widows, Moheshee and 
Parbuttee. They therefore would have been his ‘general heirs had he been 
wholly separate in estate ; and were in any case entitled to such part 
of his succession as had been acquired,, or was held by him as separate 
estate. On the other hand, if the status of.the family continued at the time of 
his death to be that of a joint and undivided Hindu family, his interest in the 
joint family property survived, to his male coparceners. The only persons who 
answered tliat description were Budahurt l*orshad and the plaintiff Hurreenath 
Pershad. Tliey, in some of tlie proceedings, are called his nephew's, but accord- 
ing to the pedigree set out in the appellant's case, and apparently proved in the 
cause, they were his first cousins, the sons of two different uncles. 

It must now be taken to have been conclusively d(?terminejd that Hhugwan, 
at the time of his death, tliough entitled to certain subse(]uent acquisitions as 
sex)arate estate, was, as to all tlie ])roperties acrpiired by tlie family in the name 
of any of its members before the \ear 1846, joint in estale with Budaburt and 
Hurreeiiatli, and accordingly that his share in those properties became vested by 
survivorship in them. Tins question was first litigated in a suit brought by 
Budaburt in 1861. The principal ilefendants to that suit were the widovvs. The 
judgment of tlie Zilla Judge, confirmed on appeal by the High Court on the 
10th of March 1863 (2 Hay, I'. 15), made the distinction above stated between the 
properties acquired before, and those ac(iuired subsequently to, 1846, affirming 
the title of the surviving male monibors of the joint family to the former. It 
unfortunately, however, haiipencd that owing either to the frame of this suit, or 
to th« manner in w’hich the decree made in it was executed, the result of this 
earlier litigation w’as only to jiut Budaburt into [ 240 ] iiossession of one moiety 
of Bhugwan’s share in the joint family property. 

Subsequently the remaining lialf-share of Bhugwan in portions of tlie joint 
family property appears to have been seized and sold in execution of various 
decrees obtained against his widows as his representatives. And on the 10th of 
April 1865, the present suit was instituted by the mother and guardian of 
Hurreenath in order to recover i»ossession, and to have his name entered as 
proiirietor, of his inoietv of Bhugwan’s share in the joint jiroperties, and to cancel 
and set aside the execution saljs under the decrees against the widows. The 
defendants to that suit w’ere the widows, the different purchasers under the 
execution sales, and, under the description of “ Precautionary defendants,” the 
widow 01 another deceased member of the joint family, as to whom there is 
now no question, and Budaburt I’ershad, the plaintiff’ in the former suit. As 
such defendant Budahurt filed a written statement, in which he disclaimed all 
interest in the suit, on the ground that under the decree in his own suit he had 
been put in possession of his share in the jiroperty in dispute. The cause was 
tried between the plaintiff and the other defendants, and a decree was made by 
the Principal Budder Aineen on tlie 9th of Ajiril 1866, which, in so far as it related 
to the particular properties which are the*Hubject of the jiresent appeal, was in 
favour of tlie plaintiff. Against this deci’ee the partiesj defendants, who were 
affected by it, apxiealed to the High Court. Their aj^peals were necessarily 
separate, inasmuch as the suit was so framed as to embrace interests, not only 
dapendent on different titles, but confined to particular portions of the property 
in dispute. The High Court decided many of these appeals in favour of the 
defendants, upon grounds of which some will be afterwards considered. This 
appeal to Her Majesty in Council originally embraced only eleven of the separate 
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decrees so made. And oMhese Mr. Cowie has given up one — V72.f No. 237. 
Accordingly thei;* Lordships have now only to deal with the questions involved 
in the ten appeals, numbered respectively 170, 224, 235, 239, 244, 234, 243, 
238, 240, and 245. 

The course 6f proceeding in the High Court with respect to [ 2 * 1 ] tlieso 
appeals was as follows. (After detailing tlie course of proceedings in the High 
Court, and the decision in the various cases as set out, ante, p]). 230 & 231, his 
Lordship proceeded) -- 

Their Lordships proi) 08 e in the first instance to consider whether the 
appeals Nos. 238, 240, and 245 have been rightly disposed of on tlie ground of 
limitation. The facts proved are, that in each of those cases the plaintiff, through 
his guardian, preferred a claim to the property, whtm attached, under the 246th 
section of Act VIII of 1859 ; tliat that claim was rejected ; and that tlie present 
suit was not brought within one year from the date of the order of rejection. 
This objection would have been fatal to the suit, had the party preferring the 
claim been an adult ; and the only question to be determined was whether the 
plaintiff, being under the disability of infancy, could claim the Ixjnefit of the 1 1th 
section of Act XIV of 1859, wdiich empowers him or his representative to bring 
a regular suit within tlie same time after the cesser of the disability as wxuld 
otherwise have been allowed from the time when the cause of action accrued. 
This question, Markbv, J., observed, involved several contested propositions, 
oiz , : — ^ 

1. That ss. il and 12 of Act XIV of 1859 ajiplv to s. 246 of Act VI 11 
of 1859. 

2. That the plaintiff is under disability within the meaning of these 
sections. 

3. That the benefit of tliese sections applies as well to the jieriod during 
which the disability continues, as to the period when the disability has ceased. 

Upon the tw'o first j)rc)[)Obitions, his opinion was in favour of the plaintiff' : 
upon the third he held that whatever benefit the minor was to liave, was to 
accrue to him not during the disability, but when the disability might cease : 
and accordingly that the present suit being brought by him, wdiilst still a minor, 
through his guardian, must fail. 

Upon the second of the propositions stated by MARKJtY, J., tlieir Lordships 
cannot see how, in face of the plain language the 12th st5i;tion, theie can he 
any room for doubt. 

Upon the first they also agree with the learned Judge that [242] ss. 11 
and 12 of Act XTV of 1859 do apply to the 24()th section of the .Act VI IT of 
1859. 

The two Statutes were passed in the same year, the assent of tlie Governor- 
General being given to .\ct VII J <»n the 22nd of March, to Act XIV on the 4tli 
of May 1859. The object of the first vras to enact a general Code of Procedure 
for the Courts of Civil Judicature not established by Royal Charter. The 
object of the second was to establish a general Law of Limitation in super- 
session both of the Regulations which had governed those Courts and of the ‘ 
English Statutes which had regulated *1116 practice of the Courts established by 
Royal Charter. Looking to the fifth sub-section of the first section, and the 3rd 
and 11th sections of Act XIV of 1859, their Lordships have no doubt that the 
intention of the Legislature was tliat the period oi limitation resulting from the 
246th section of Act VIII should, in the case of a minor, be modified by the 
operation of the 11th section of Act XIV ; and that this construction has 
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obtained in the Courts of India appears from the case of Ihiro Soondiiree 
Chnwdhraiv v. Aytiuuhiatk •Hoy Cfiou'dkry (3 \V. R., H). 

In coming to this conclusion, their Lordships have not failed to consider 
thei’ecent decision of this Board in the case of Makotncd Bahadur Khan v. The 
Collector of Bareilly (13 B. L. R., 292 ; s.c., L. R., 1 *Tnd. Ap., 107). That case, 
however, they Ihink, is distinguishable from the present. It arose upon a very 
special statute, and upon that ground the judgment rests. Their Lordships 
there said ; “ It was argued that the clauses in the general statute. Act XIV, 
1859, relating to disabilities, might he imported into this Act, but this cannot 
properly be done. Act XIV is a Code of Limitation of general application. 
This Act is of a special kind, and does not admit of those enactments being 
annexed to it.” And they proceeded to observe' that the application of the 
Statute (if it did apply) would not assist tlie appellants, who would not even in 
that case have hrouglit their suit in proper time. 

This being so, tlie only other point to he considered on this [243] question 
of limitation is whether the learned Judge was right in holding that an infant 
cannot after the expiratioii of the year bring a suit by his guardian whilst the 
disability of infancy contnuies. Tlieir Lordships cannot agree in this construc- 
tion, which, it would ap]>ear from the cases cited hy Mr. liKliL - -llaytickunder Itoy 
V. Umbica Dositcr (7 W. R., 101), Bam (rhotir v. Greedkur i those (14 W, R., 429), 
and Sutfaroonnissti Bvehee v. Nuonil Uosseui (17 W. R., 419) - has not been 
accepted or followed by the Courts in India. It is unreasonable in itself, since 
it implies that tlie infant’s claim, which is admittedly not barred, was asserted too 
soon rather than too late , and it cannot bo the policy of the law to postpone 
the trial of claims. .Vgain, to render sucii a construction inq^orative, the 
phraseology of the 11th section must be altered hy making the words “after 
the disability shall have ceased ” precede, instead of follow, as tliey do, the 
words “ within tlie same time.” Their Lordships are, therelore, of oiiiniou that 
the plaintiff's; suit is not open to the objection that, in so far as it concerns the 
properties in (luestion in Nos. 238, 240, and 245, it has not been brought within 
the proper time. 

The next point to be considered is wliethor the lligli Court was right in 
allowing all the ten appeals, and in dismis.sing the plaintiff’s suit as to those 
portions of the joint family estate which were the subject of them, on the 
ground that the suit was wrongly framed. 

It is to he ohsyrved that the objection taken hy the Division Bench to the 
frame df the suit, assumes the Correctness of the answer given by tlie Full 
Bench to the second ol the (piostions referred to it, and is in the nature of a 
corollary Irom the iiropositioii therein atlinned. The learned -Judges of the 
Division Bench argue that if il be truetliat a member of a joint and undivided 
Hindu family cannot alienate hi.s undivided share in the joint famih' proi>erty 
without the consent of liis co-shareis, it follows that he cannot alone sue for 
his separate share. And they rely upon a decision in the case of Uajaram 
Tcivari v. Luchmun Perskad (4 B. L. R., A.C., IIB), in which it was ruled that 
two only of the memlws of a joint and undivided family could [244] not sue to 
set aside a charge created by one tneinber.of the family, and to recover their 
'particular slmres in the proiierty charged, but that the suit must be brought by 
or on behalf of all the members of the j^int family. Their Lordships do not 
mean in any way to impugn the authority of that case, or to dispute the general 
lirinciple attirmed by it. They do not, however, think that the principle is 
applicable to the peculiar circumstances of, or ought to govern, the present cfbse. 

In this case Sudaburt, the only other member of this joint family, has, 
under the jiractice wliich was then allowed to prevail in the Courts of India, 
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succeeded in recovering, and has been put into possession, of his share of the 
joint family property. He cannot be said to have any beneficial interest in 
respect of which he could now^ sue as plaintitf ; and supposing him to liave an 
interest, the present plaintiff has made him a party to this suit in the only way 
in which a person who is linwilling or unable to be joined as plaintiff can be 
brought before the Court, /.fi., by joining liirn as a defendant. In*that character 
Sudaburt has disclaimed all interest in the subject-matter of the litigation, 
alleging that he has already beers put into possession of all to wfiich he is 
entitled. Again, in most, if not all, of the appeals the title of tiie substantial 
defendants is founded on execution sales confirmed to that moiety of Bhugwan’s 
share which, on a partition, would now^ fall to the ])laintiff. The objection to 
the frame of the suit was not taken by the substantial defendants ; it seems to 
have originated with tlie .liidges of the Apiiellate Court. It is one of form rather 
than substance : for it cannot be said that if it does not prevail, the defendants 
(Sudaburt being a party to this litigation and admitting that he is in possession 
of his share) can he harassed by an> second suit. On tlie other hand, if the 
objection prevails, the defendants will remain in possession of property to which, 
after full trial, they have been found to have no title , and the plaintiff will be 
left to the chances of anotlier suit, in wdiich lie may be met hy objections well 
or ill founded on the la])se of time, or the effect of the decrees under* appeal 
as ludicata. Their Lordshiirs aj'e of opinion that f245] they onglit not to 
allow the objection to ])j*evail against the substantial justice of the case. 

What has been said is sufficient to detersnine this appeal in favour of the 
appellant, so far as it relates to the decrees of the Higli Court in the nine 
appeals numbered lesirectively 170, 224, 2 ^ 0 , 289, 248, 244, 28K, 210, and 24fi. 

There is, however, as has been already stated, a further question as to the 
appeal numbered 284, and at tlie hearing it occurred to their Ijordshiiiu, who 
have unfortiinatel> to detei’inino this apj^eal px parte, that if the respondents 
had appeared, they might, without a cross-appeal, have contested the coiTect- 
iie.ss of the answers given the Full Bench to the questions referred to tlieni -- 
answers which are notin the form of a decree, oi evfui of an intei'locutory order. 
To the answer to the first, (piostion their Lordships think no objections could 
have been urged successfulh , The second question, howevei', involves a point 
of Hindu law, u])on which tlie authorities are not altogethei* consistent . nor are 
their Lorclshijn satisfied that the principle laid down by the Full J^ench would, 
if correct, govern this iiarticular case, of which they will now proceed to 
examine the circumstances somewhat more in detail. , 

The ]jroperty to which it relates is thus described in the scliedule to the 
plaint. The village is specified a^ Tulinanporo Bhada in two kalums (items). 
The share of the joint family is stated to he one of ten annas and eight pie. 
Of this five aunas and four pie are deducted as the share of Sudaburt Pershad, 
wliich reduces the share claimed hy the plaintiff* to five annas and four pie. 
The column of remarks contains the following statement : “ This mouza wa.s 
held in zuripesligi lease under a zuripesligi deed executed hy Saligram Sahoy 
and Ramruchea Sahoy. It was sold at an auction on the IHtli of November 
1862, and purchased hy the defendant Hikrainajeet Lall for 3 rupees. The 
zuri{)eshgi and lease are fit to be cancelled. ” 

Bikramajeet Lall and another dSfendant were the appellants in No. 288, 
which seems to have covered the whole of the five annas and four pie share of 
Tulmanpore l^hada with other portions of the property in disjmte. From what 
C2W] has been stated above it follows that their title, resting as it does upon a 
purchase at a sale in execution of a decree against the wddows, is defective ; 
that the right of the plaintiff' to impeach it is proved, and accordingly their 
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appeal ought to have been dismi8f?ed. This, however, does not determine the 
rights of the plaintiff as against the .Kuripeshgidars. He may be entitled either 
to recover so much of the property as is covered by the zuripeshgi by setting 
aside the zuripeshgi lease, or merely to stand in the shoes of the nominal 
mortgagor. But the nature and extent of his right can only he determined in 
appeal No. 235. 

The appellants on tiiat appeal were tliQ original zuripeshgidars, Saligram 
Sahoy and Ramruchea Sahoy. The. zuripeshgi deed appears to have covered 
originally only r) annas and 4 pjo of the entire IG annas of Mouza Tulmanpore 
Bhada. If then it he true that Sudabiirt Pershad has succeeded in recovering 
one moiety of this, the subject of the dispute on this appeal is the remaining 
moiety or a 2-anna and 8-pie share. And this api)ears to have been the view 
of the High Court, for their decree on this iipi)eai is limited to a 2-anna and 
8-pie share. It, on the other hand, Sudaburt has not succeeded in his suit in 
setting aside the zuripeshgi as against liim, or in otherwise wresting possession 
of his share from the zuripeshgidars, it follows that the question of the validity 
of this zuripesiigi remains to be determined between tlie latter on the one side, 
and him and the present plaintiff on the other. 

The plaint in this suit alleged no special grounds for setting aside the 
zuripesiigi of the 9th December 1859, and indeed contained no special mention 
of it. The written statement of the defendants Saligram and Ramruchea set 
up that deed, and insisted on their rights under it. iWt none of the issues are 
specially pointed to the validity of the deed. Nor do the judgment or the 
decree of the Principal Sudder Ameen deal with that question. All that they 
decide with respect t.> the share claimed in Tulmanpore Bhada is that “ plain- 
tiff he^put in possession thereof in the manner in which possession has been 
given liy the decree of the 5th of April 1862 ” (to Sudaburt). 

[247] This reference to the suit of Sudaburt makes it material to consider 
whether there really W’as any adjudication upon this question in that suit. The 
suit, it will he remembered, involved the right of succession to the whole of the 
property of which Bhugwan Lall died possessed as between his widows and the 
surviving members of the joint family. The plaint in that suit contains no 
specific statement touching tlio zuripeshgi deed of the 9th of December 1859, 
unless it be in the schedule where in the columns of remarks it is said, “ tlie 
deed to tlie extent «f plaintiff’s ghare ought to he amended.” The judgment of 
the ZiHa Judge put the share in Tulmanpore Bhada into the first parcel, which 
it found to he joint family property. So far it affirmed the title of Sudaburt 
and Hurreenath, and negatived the title of the widows, to whatever interest in 
it belonged to Bhugwan Lall at the time of his death. But in answer to 
the 11th issue it expressly found that the deeds executed by Mukkun, 
Bhugwan, or the other partners were valid. The decree was a general decree 
for possession over the properties in the first list. The High Court, on appeal, 
simply affirmed this judgment and decree of the Zilla Court. Can it be said 
that this judgment and decree import any adjudication touching the invalidity 
of the deed of the 9th of December 1859, tfs against the surviving members of 
the joint family, even if the plaintiff in this suit could claim the benefit of such 
an adjudication. The judgment, so far a'fe it goes, is on the face of it the other 
way. The terms of the decree may import only that the plaintiff Sudaburt 
was. so far as his share was concerned, to be put into possession of the rights 
of Bhugwan. If in the execution of that decree, he has contrived, it ma^ be 
wrongfully, to dispossess to the extent of his share the zuripeshgidars, that 
circumstance cannot give title to the plaintiff. ‘ 
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Again, what has been found by the High (Jourt with respect to this 
appeal ? The answer of the Full Bench exjiressly stated that the facts were not 
sufficiently stated to enable them to say wliether the nephew of Jlhugwan Lall 
could recover from the morJ;gagee, without redeeming the same, possession of 
the mortgaged share or any portion of it. That statement, take* in connection 
with the general principle [ 248 ] affirmed by them, imports that there was no 
constat that the execution by Bhugwan of tlie deed was without the consent of 
his co-sharers, or not for the benefit of the family. MarkUV, J., does not 
consider this latter question, but simply siiys ‘‘ As no olqection was made to 
the reference to the Full Bencli, I think we oufjht to accept its decision for the 
purposes of this case, and to hold that the appellants have failed to establish 
their title ” 

In these circumstances there appears to have been no real trial of the 
question betvx^^Ji^ the plaintiff and the then appellants in No. 234 ; and therefore, 
assuming the principle enunciated by the Full Bench in its answer to the second 
question to be strictly correct, their Lordships do not feel themselves at liberty 
to reverse the decree in favour of tlie then ai)pellants, and to make a decree in 
favour of the plaintiff. This being so, they abstain from pronouncing any 
opinion upon the grave question of Hindu law involved in the answer of the 
Full Bench to the second point referred to them, a question which, the appeal 
coming on px parip, could not he fully or proi)erly argued before them. That 
question must continue to stand, as it now stands, upon the authorities, 
unaffected by the judgment on this appeal. 

Their Lordships have felt some doubt as to the form of the order which 
ought to he made on ai)peal No. 234. The jdaintilf has failed to establish his 
title to recover the land against the zuripeshgidars. Ho might, however, have 
established such a title even in tins suit, had a proper issue been frameS and 
determined. On the other hand, he has established his title to the property, 
subject to the zuripeshgi. His rights may be prejudiced by the decree as it 
stands. The suit is an . example of tlie inconvenience of embracing in one 
suit titles to various parcels of land, which, although having a common 
foundation, are different in many particulars, and are to bo asserted against 
defendants having no common interest. Their Lordships have come to the 
conclusion, that the dismissal of the present suit against the appellants (in the 
High Court) in No. 234 ought to stand, hut that tlie decree of the High Court 
on that appeal ought to be vai’ied by jidding a declaration, that it is to he 
without prejudice to the riglit of the plaiiitin’ to [ 249 ] recover tiie lafids in 
(piestion on satisfaction of the zuripeshgi. This appeal, so far as it relates 
to No. 237 (the case given uj) by Mr. Cowie) must be dismissed, and the 
decree made by the Iligh Court in that case affirmed. Tn the other nine 
cases, the decrees of the High Court must be reversed, and an order made, 
dismissing in each case the appeal to the High Court, with the costs of the 
appeal in that Court, and affirming the decree of the IVmcipal Siidder Ameen 
as to the parcels of property which are the subjects of tliose appeals. The 
above will be the substance of the order which their Lordships will humbly 
recommend Her Majesty to make. • 

Their Lordships think that there should be no order as to the costs of this 
appeal. 

Appeal dismissed in No, '2S7. 

Decree varied in 

^ Appeal allowed in the other aases. 

.Agents for the appellant : Messrs. Lawford and Waterhouse. 
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NOTES. 

[I.~UNiTATIOM— ENVINO Ilf FAVOUR OF MINOR 

The benefit of it is applicable to applicationK bv (.'uardiati!? also : — (1896) 28 CaL 874 ; 

(1887) 9 All 411 ; (1882) 9 Oal. 181. 

The benefit oj it can be availed of oven though uther'^ through whom the minor does not 
claim and who are similarly affected are barred ; — (1899) 22 All. 38 F. B. ; see also (1884) 10 
Cal. 748. 

II. LIMITATION IN SPECIAL ACTS WHEN OVERRIDES THE GENERAL ACTS 

Minor not entitled to fresh period of limitation under Beng. .Act VIIl of 1869 (suit for 
rent) (1889) 17 Gal 268. 

Nov under Registration Act 111 of 1877, sec*. 77, suit for directing a document to be 
registered (1894) 18 Mad. 99. 

III. ALIENABILITY OF THE INTEREST OF A HINDU COPARCENER IN THE 
BENARES SCHOOL: - 

Voluntary alimiation even for considcfation, not for family benefit nor \(hth consent of 
the others is forbidden, the FuU Bench decision of Sndabart l^rasnU'ft case settling the law. 
Involuntary alienations are permitted -.—(1877) 3 Cal. 198 P. C 

But the proc:ecding:^ should have sufficientlx advanced during the life of the debtor ; 
otherwise the right of survivorship might iulorvenc . — (1890) 18 Cal 157 P. C. : (1886) 8 
All 496 ; .see also 5 Gal. 148. 

As for the equities arising in favour of the alienee, see Notes to Sndahart Prnsad\ 
case, 3 B.L.R., P.B., 81, in our Law HoporU Ri*print of the B. L. R.3 

ORIGINAL CIVIL. 

The ii9th ami SOtk March and *4Rd 
• Present ; 

Sir Richard (jARth, Kt., Chief Justice, and Mr. Justice Pontipkx. 


The Delhi and London Bank Plaintiffs 

versus 

Wordie and others Defendants. 


Jurisdiction — Suit for land — Letters Patent, 1805, cl. 14 — Deed of Trust 
giving Trustees Power of Sale of Land in the Mofussil — Suit by 
• Creditor Jo liave Trusts carried out. 

M and L were the joint absolute owners of certain land in the mofussil, il/ having a 
14-anna share, .and L the remaining 2-anna share therein. During the absence of L in 
Englana, M executed, on behalf of himself and Ij, a deed of assignment of the whole of the 
property to trustees, for the benefit of the creditors of the estate, which was heavily encumbered, 
on trust to sell the laud and distribute the assets to the creditors. The trustees accepted the 
trust, but difficulties afterwards arose in carrying thorn out. A suit was thereupon instituted 
by the plaintiff, a creditor, on behalf of himself and the other creditors, the plaint in which 
alleged that the trustno.s were desirou.'. of being [ 280 ] discharged, and prayed that the trusts 
might be earned into effect : that the trustees might be removed ; and that a Receiver might b(» 
appointed to carry out the trusts. To this suit tTic trustees and M and L were made defen- 
dants. L, who was ill England, denied any power in M to execute the deed on his behalf : 
the trustees and M were personally subject to the jurisdiction. Held per Phear, J., in the 
Court below, that the plaint disclosed a good cause of action, as the Court, if it bad jurisdic- 
tion, would have power to make a declaration binding against L as to the validity of the deed 
of trust, to appoint a Receiver of the estate, and to direct a sale which would bo bindi^ on 
M and 7. ; but that the suit being one “for land” within the meaning of cl. 12 of the 
Letters Patent, the Court had no jurisdiction to try it. 
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Held ou appeal, that the euit, having for itMul>ject to vumpci .i sale of ihc whole of the 
land, inolucliug L'a uharc, the title to which wj>s/lisputcd, was a suit for laud ” within the 
iiiuuiiiug of cl. 1*2 of the Lettors Patent, and that the CoJirt had no jurisdiction to try it 

a^PPEAL from a decision of PHEAll* J., dated 2nd February I87t). 

The suit was brought to carry out the trusts of a certain clped whicli iiacl 
been executed for the benefit of tlie creditors of W. Vj. Moirell and H. N. Ligbt- 
foot, and which related to certain immoveable j)r(.>perty situated out.side the 
local limits of the jurisdiction of'ilie High Court. The plaintiff iiank repre- 
sented the creditors interested in the deed, and the original defendants were 
T. 11. Wordie ataj T. Longmuir, the trustees, who w'ere both resident in 
Calcutta. 

The plaint stated that Morrell and Ijightfoot were co-partners in the pro- 
perty to wliich the trust deed related, the former having a 14-anria share, and 
the latter a ^-anna share in the property ; that the jiroiierty was, prior to Ihe 
execution of the trust deed, heavily encumbered, tlie jilaintiff* Bank being 
creditors of Morrell and Lightfoot and mortgagees of certain portions ot the 
property ; that on the 14th of May 1875, Morrell on his own behalf, and as 
attorney for Liglitfoot, who was then absent in ICngland, executed a deed liy 
whicli all tlieir projierty, subject to the encumbrances, was assigned to the 
defendants upon certain trusts, among wliich was one to the effect tliat the 
trustees should call in and collect sucli part of the estate as consisted of money, 
and sell and convert into money tlie landed property, and should, out of tlie 
assets, so far [2Jl3 as they wore sufficient for the purpose, discharge the lia- 
bilities of the debtors ; that the defendants accepted the trusts of the deed and 
appointed Morrell to manage the jiroperty: but subsequently, l)y reason of cer- 
tain complications which arose in carrying out the trusts, the defendants became 
desirous that they should be relieved from carrying them out, and that a Reeeiver 
should l)e appointed to collect and distribute tho assets. The jilaint prayed 
that the trusts of tho deed might bo carried into ejftect, that the defendants 
might be removed and relieved from fui-tber carrying out the trusts, and that a 
Receiver might be appointed to carry out the trusts of the deed. 

The defendants Wordie and Iiongmuir filed a WTitten statement, in whioli 
they stated that they were desirous of relinquishing the trusts, hut were willing 
to carry them out under the direction of tho Court. On the case coming on 
lor settlement of issues, PJIEAK, J., ordered on the api>lic ilion of Morrell to he 
made a })arty to the suit, that Morrell and Liglitfoot slioultl h^ made defendants 
in the suit, and appointed the Receiver of the Couft to take possession of the 
property and carry out tlic trusts of the tleed. 

The defendant ^lorrell submitted (niter aha) that as the estates relorred 
to in the deed were situated beyond the local limits of the Court, the Court had 
no jurisdiction to entertain the suit. The defendant Liglitfoot, who resided in 
England, filed a WTitten statement, in which he denied that Morrell had any 
authority to execute the deed of assignment on his behalf and submitted that 
he was not bound thereby, but that the deed was void anti inoperative as against 
him. 

The only issues material to this report were first “ wdietlier tho plaint 
discloses any cause of action," and second “ whether the Court has jurisdiction 
in the matter of the suit, tho immoveable property mentioned in the plaint 
being admittedly out of the jurisdiction, when tlie defendant Lightfoot tWies 
the execution of the deed of assignment comprising sucli estate, and is not 
personally subject to the jurisdiction." 

Phear, J. — The first issue, w^hioh 1 am called upon to decide, is in these 
words, whether the plaint discloses any sufficient [252] cause of action ; " and 
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I feel no difficulty in answering it in the affirmative. This Court as a Court of 
Equity, with the powers df the Court of Chancery, will, at the instance of a 
cestui~que trust, when necessary, compel an inactive trustee to do his duty, or 
facilitate a trustee’s doing his duty by making declarations of fact or law, which 
shall bind pajrties properly brought before the Cburt for that purpose, or by 
acting directly upon parties before it wdio have control and power over the 
subject of the trust, and making them perform an\ obligations with respect 
to it which they may be under towtards the trustee or to the cestui 'que trust, 
and so on. • 

Now, in the present suit, the case made i!i the jdaint is shortly as follows : — 

In the events which have happened, the defendant Morrell has become sole 
and absolute owner of several S|3eci tied grants of land in the districts of J3acker‘ 
gunge and Jessore, subject to tlio charge thereon of certain small legacies, and 
the defendant Lightfoot is a partrier with him in these grants and in the 
management and profits thereof to the extent of si two anna share under a certain 
deed of partnership. Previous to smd in July 1878, three large psircels of this 
property, which nia> be conveniently designated by the letters A, B, and C, 
respectively, and which constituted all tlie property that was of any considerable 
value, wore so heavily encuniheri'd, that the net income derivable from them was 
insufficient to keep down the interest on the debt. Afterwards these three 
parcels of the ])roperty were still further encumbered by two additional mort- 
gages for sums of money amounting in the aggregate to Rs. 44,000. TJie total 
of the encumbrances on chese tliree parcels was thus brought uj) to the sum of 
Hs. 5,73,000, the ])laintil1‘ Bank out of this sum l)eing creditor foi* Ks. 28,000 
on the security of a fifth mortgage on parcel A, a fourth mortgage on ])arcel B, 
and a third mortgage on parcel C, and being besides unsecured creditor for 
Rs. 3,^329 on a hill of exchange. 

In this state of things on the J Uh May 1875, the defendant Lightfoot being 
then absent from India, the defendant Morrell, not only acting for himself, but 
also professing to act for Liglitfoot under a power-of-attorney enabling him so to 
do, executed [233] in Calcutta a deed, by which he assigned all the above- 
mentioned property, subject to the encumbrances just si)oken of, and also all 
other property whatever of himself and Lightfoot, to the defendants Wordie 
and Longmuir on trust, among other things, to collect and call in all such pWt of 
the property assigned as should consist of money, and to sell and convert into 
money all the rest^of the pi opt^^ ty, and out of the money so to be realized to 
'"pay tlie creditors of ^loj i-ell and Lightfoot in full, or rateably, so far as the 
njonoy would go. The, defendants Wordie and Longmuir took upon them- 
selves luo trusts of the deed, and aj)pointcd Morrell their agent to manage the 
property until sale, and to colleci arrears of rent, Ac., under their directions. 
In pursuance of this arrangement, the defendant Morrell who up to the date of 
the execution of the deed of trust, and during the absence of Lightfoot from 
this country had been in sole possession and management of the immoveable 
property assigned, took over charge of the same from himself as owner to 
himself as the trustee’s agent. But he found or made difficulty in the matter of 
collecting the rents, and mofussil creditors having instituted suits in the 
local Courts against Morrell and Lightfoot procured attachments before 
judgment to be placed on that property, or considerable portions of it. The 
defendant Lightfoot, also, upon learning of the transaction, repudiated Morrell’s 
act on his behalf, and giving notice of his repudiation to the trustees, forbade 
them to deal in any way with his share of the property assigned to them in 
trust. Under these circumstances, the defendants Wordie and Longmuir are 
unwilling to proceed further in the matter of the deed of the 14th May 1876, 
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and are desirous of being discharged froui tlie trusts thereof, though, in tlieir 
written statement, they express themselves ready to 'effect a sale of tfie property, 
provided the directions and assistance of this Court for that purpose can be 
obtained. 

I 

The plaintiff Bank is one of the creditors, in whose favour tiie deed of 
trust purports to have been made, and it seems to me plain that, if the 
substance of the case set up in the plaint is established, it w'ould be accordant 
with the principles which govern the action of this Coui*t that it should afford 
him a remedy for the inactivity and weakness of the trustees by [254] making 
a declaration as to the validity of the deed of trust, wliich would bo binding on 
Lightfoot as a party wlio has apj)eared before tlie Court in this suit and by 
appointing a Receiver of the rents and profits of the ininioveablo propeixy, 
which is the subject of tfie trust, and further b> directing a sale of the proport> 
which would be binding on Morrell and Lightfoot, and would therefore pass a 
title, which they could not dispute. Tlie plaintiff has therefore shown a right 
to seek the intervention of this Court, in other words a good cause of action. 

The second issue questions the jurisdiction of this Couj’t to entertain this 
suit on a somewhat complex ground, and I think it will he convenient at first 
to separate one of the ingredients of the issue fi’om the rest, and to consider 
whether or not the suit is in its nature a suit for land within the meaning 
of the twelfth clause of the Letters Patent. 

Now, the cause of action in this suit, as wo have just seen, does not, at any 
rate in any material degree, proceed from the trustees. The plaintiff wants to 
have a sale of the property effected, and for that purpose to have the obstacles 
whicli arise from the conduct of Morrell and Lightfoot, and othei'wise than 
from the trustees, removed by the Court. So far as the substance of tliiri suit 
is concerned, the plaintitt'’s case is the same as if the trustees wen? out of the 
way, and Morrell and fjightfoot had bound themselves by covenant on 
suflicioiit consideration to ’sell the propert> and to divide the pi oceeds, according 
to the ternjs of the deed of 14th May lrt7o, among their creditors, of whom the 
])laintiff is one. The like transaction with the plaintiff' as the solo creditor 
would manifestly be of the nature of a mortgage, and a suit by the plaintiff’ on 
the footing «)f it to obtain a realization of the charge by sale would ho a suit 
for land within cl. 12 of the Ijotters Patent. It follows, 1 think, that the 
present suit also is a suit for land. Or to put it in another ;yvay, if the object 
of the suit had been to procure or sanction an i'm mediate transfer of tho land , 
from tho defendants Morrell and laghtfoot to the plaintiff’, tlieie could have 
been no question on the point. That the actual object is to procure the 
transfei- of the land to a third person, who is to he [235j subsequently ascer- 
tained bv auction -sale, and of the benefit of the consideration -money to the 
plaintiff’ and others, does not t think essentially alter the matter. 

In this view, tlie second issue must he answered adversely to the plaintiffs, 
and tho suit must be dismissed. 

The plaintiff’ Bank appealed from this decision, on the ground that the 
Judge was wrong in holding that the suit was a suit for land within cl. 12 of 
the Letters Patent, and that he consequpntly had no jurisdiction to try it. 

The Advocate-General, offg. (Mr. Paid) and Mr. Evans for the apjiellant. 

Mr. Branson for the respondents Wordie and Longmuir. 

Mr. Woodioffa and Mr. Macrae for the respondent Lightfoot. 

Mr. Macrae and Mr. Maogregor for the respondent Morrell. 
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The --Id yocaie-Gewem/.— The Court has power to grant the relief prayed 
for in this suit : it is ndt a suit for land within the meaning of the Letters 
Patent. From the frame of the suit, the relief prayed for may be given, either 
by directing the trustee defendants to caiTy out tlio trusts of the deed, or by 
discharging tl^p trustees and appointing a Beceiver*to carry them out. Neither 
of these orders would be beyond the jurisdiction of tlie Court. The Supreme 
Court had the power of dealing in the same way with land out of its jurisdiction 
as the Court of Chancery has : and the High Court, on its Original Side has, 
by B. 9 of 24 and 25 Viet., c. 194, the same powoi’ in this respect as the 
Supreme Court, except so fai* as it has been altered by cl. 12 of the Letters 
Patent. If not excluded by the words of that clause this suit will lie. It is 
submitted that “ suit for land means “suit for possession of land.” Suits in 
vvbicli a Court of Kquity makes onlers m peraonam, though the subject-matter 
of the suit is out of the jurisdiction, are not considered suits for land — Penn 
V. Lord Baltimore {I Ves. Sen., -441 : S.C., 2 White and Tudor’s Eq. Cas., 4th 
Ed., 923). So an order for carr\ing [2J6] out the trusts of the deeds in this 
suit would not he a suit for land. KiAJrni, C. J. -- Refers to J v. Abbott 
(L. R., 6 P C., 220), where it was held that an order directing a Receiver to 
sell land out of the jurisdiction was not tilirn rires.\ The latest case is 
Jnggodiimba Doauve v. Puddimioncti Dnssee (15 B. L. R., 318). All these cases 
show that merely because a declaration is made with respect to land in a suit, that 
does not make it a suit for land -there arc suits in which such declarations may 
be made which are not ■*.uits for land. As to the cases licrc this Court has held it 
has power to declare a trust in respect of lands in the mofussil -Baurani v. Moses 
(l Hyde, 284). Suits for foreclosure and redemption are not suits for land, though 
there have been decisions the other wa>. See Bibec Jann v. Mevrza Mahomed 
Hadi^c (1 T. J., N. S., 40) and .S'. .1/. Lalmoncij Dosser v. Juddonatli Shaw (J I. J., 
N. S., 319). The latest English decision however holds that such suits arc not 
suits for land -Paget v. Kde (fi. H., JH Eq , IJ8). And where there is no prayer 
for possession, as if the mortgagee is in possession, a suit for foreclosui’e is not a 
suit for land — Blaquic) e v. Ibnndhone Doss (Bourke, 319). Tlie docisioiis of the 
Courts here as to such suits must not he considei-ed conclusive. KIarth, C..I. 
Have there been any case-, here in which tlie Court has decreed specific 
performance of contracts relating to land ?j Yes, in Hanidhone Shair v. S M. 
Nohunioneij Dosser (Hourke, 218), such a suit was entertained where the parties 
were resident in the jurisdiction. il’oNTiFEX, J. — Refers to Carteret v. Petty 
(2 Swanst., 323 ifote), whei’c ^ pai'tition of lands out of the jurisdiction of the 
Court of Chancery was refused.! A decrtjo for an account however W'as given 
in that case, see also Ifoulditch v. Donegal (8 Bligh., 301), and Seton on 
Decrees, p. 1038. It is submitted then that the Court has [lower to order the 
trustees to carry out the trusts of the deed. But the plaintiff contends further 
that the Court has powei* to remove the trustees and appoint a manager 
to carry out tiio trusts. The words of the Charter do not deprive the 
Court of jurisdiction it had jirevious to the Charter, nor has such jurisdiction 
[2J7] been otherwise taken away. The Supreme Court bad powder to make 
such orders where the land was out of the jurisdiction — Doe d. Bamptmi v. 
Petumber MuUick (1 Doe A? Muddoositdim Doss v. Mohcnderlall 

Khan (2 Boul., 40), Doe d. Chuttoo Stek Jamadar v. ^ubbesstir Sem (2 Boul., 
151), and Tarramoney Dossec v. Kisthogovind Sein (2 Morley’s Digest, 61). 
I.Gabth, C. j. — I have some doubt at present whether a “ suit for land ” means 
more than a suit for iwssession of land, and w-hether it includes suits relating to 
or concernifJfe land. Here however you ask for possession. I can understand a 
Receiver being appointed to receive rents where another person is in possession : 
but here you want the Reiver put in jxissession.] It is not a question of 
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getting an order for possession ; the trustaes might be discharged conditionally 
on their putting the Receiver in poaaessioii. The plaintiff does not want the 
trustees removed at all, unless they are desirous of being discharged. 

As to the defendant Lightfoot being out of the jurisdiction, that does not 
prevent the suit from proceeding. See per Peacoc'K, C..1 in Sierfmg v. Cochrane 
(1 B. L. R., O. C., 125-127). On the ground of convenience the arguments 
in favour of the suit being tried in this Court are unanswerable. A mofussil 
Court could not carry out the trusts, or give the plaintitf the relief he prays for. 

Mr. Evans on the same side referred to several cases in which the Court 
had made orders with respect to land out of the jurisdiction — Macrae v. MacneiU, 
decided by Macpherson, .1., on 14th May 1S73. It was attempted in that case 
to distinguish it from Baqrmn v. (1 Hyde, 284), inasmuch as in the latter 

case the defendant was ])ersoiiallv subject to the jurisdiction, whereas in Macrae 
V. Macneill ho was not. Macphkrson, J., tliere dealt with the question of the 
title to the land, but refused to give possession. MaciUmald v. Scott, I5th 
Septemlier 1873, decided by Macphehson, J., in which a right was decided as to 
a share of a tea garden in Assam, and a case of the same naino before PONTIFEX, J. 
[2i^ IPONTIFEX, J. — There the point was not taken.) JSo, hut land ont of 
the jurisdiction wa.s dealt with — hi re the Taqore estate, wheie the old trustees 
were removed, and the Official Trustee was appointed trustee f»f lands at Rungiiore. 
The Bomha> High Court has held that a suit for the rent of lands in one district 
may be brought in another district where the defendant resides, although the 
plaintiff’s title to the lands may incidentally come into question- -('hintaman 
Naraitan v. Madhavrav Venkatesh (6 Bom. H. C., A. C., 29). 

Mr. Macrae for the resjionderits Morrell and Lightfoot. — The cases cit^d by 
Mr. Evans are distinguishable in that the primary object of those suits was not 
for land. They come within the principle of the case of Penn v. Lord Baltimore 
(1 Ves. Sen., 444), w'hich we do not dispute. The person suing here is identical 
with the trustees : the plaint is verified by one of the defendants. Longmuir, 
the agent of the plaintiff Bank, is suing himself as one of the trustees. The 
trusts the jdaincilf seeks to have carried out in this suit are such as are calculated 
to give the trustees in an indirect way beneficial possession of the land : that is 
the real scope and intention of the trust deed. [PONTIFKX, J. —Cannot we 
make a declaration of trust '}] Not at any rate until the deed has been proved to 
be valid against Lightfoot: tliat is one of the yuestions raised hy liim. The 
whole case must he taken as stated in the pleadings. .As in a recent case- -27//^ * 
East Indian Railiray Coinpanij v. The Bengal Coal Company (I. L. R., 1 Cal., 
95)— the plaint may, on the face of it, show jurisdiction ; hut, when the defence 
is disclosed, it may appear to he a .‘^uit for land. [CaRTH, C.J. — Suppose it 
were proved that Lightfoot is hound by the deed, would not the Court have 
jurisdiction to give what is asked for?] No, not to carry out the trusts of the 
deed : because to carry them out would he dealing witli land in a way w'hichis 
prohibited by the woids of cl. 12 of the Letters Patent, i.e., entertaining a suit for 
land out of the jurisdiction. [Garth, C.J.-- -If Lightfoot is bound his interest 
is in the trustees, and the Court might make an order that the trustees should 
C2J9j carry out the trusts of the deed.) If Lightfoot were not a party to the 
suit, it would be a different suit : as it if, the real object is to obtain a declara- 
tion that a portion of the land is not Lightfoot’s, but belongs to the trustees, 
on the allegation that Lightfoot transferred it to them. 

The words of cl. 12 “ suit for land” are, no doubt, vague, but along course 
of decisions has interpreted them as meaning more than “suit for possession of 
land.” There is no need to go hack to see what the, jurisdiction of the Supreme 
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Court was, as it brings us to the same question as to whether it is a suit for 
land. The latest case is The East Truiian Railway Company v. The Bengal 
Coal Company (I. L. R., 1 Cal., 95), the object of which was to settle disputed 
boundaries. [Garth, C.J. — That was clearly a suit for land. Is a suit for 
trespass to lapd a suit for land ? It is so in Kn^and, for it is often brought 
admittedly to try title to land. The Advocate- General, — Rajmohun Bose v. The 
East Indian Railway Company (iO h: B,,, 2A1) decided that a suit for 
trespass to land was not a suit for land.] That was the case of a nuisance, not 
of trespass to land. In In rc Leslie (9 B. U K., 171), it was held that a suit 
on a mortgage for a decree for*the amount due on it, or in default of payment 
for sale of land, was a suit for land : and see the cases referred to by Markbv, J., 
in that case at page 177. In Devonath Sreemany v. Hogg (1 Hyde, 141), it 
was held that the Court could not deal with land in the mofussil, even though 
it was in the ])osse8sion of the Court Receiver. Jnggodumba Dossee v. 
Piiddomonny Dos.wc (15 B. Ij. K., 318) was decided on the ground that the deed 
gave none of the parties any beneficial intere.st in tJte land : besides there all the 
parties were personally subject to the jurisdiction. Bagram v. Moses (1 Hyde, 
284) decided that the Court had lurisdiction to declare that a party held land 
subject to a trust. We don’t wish to question that. But more than tljat is 
wanted in this case. In liamdhone Shaw v. Xohumoney Dossee (l^oiirke, 218), 
the contract was made witliin the jurisdiction. Starlinq v. Cochrane (1 B. L. R., 
O. C., 125) on tlie facts [260] does not uphold tiie position it was cited to 
support. Whenevei* the uiain object of the suit is the possession of land, the 
suit is a suit for land. That was not the object in Abbott v. Abholt (L. R., 6 P. 
C., 220), and therefore the Court held it had jurisdiction to make an order as to 
the land. The main object of this suit is to take land from Ejightfoot and 
Moritell, and vest it in the trustees. It is .submitted it must he held to he a suit 
for land. 

Mr. Branson rose to addi’ess the Court for the trustees, but on the objection 
of Mr. Woodroffe that he ought not to he heard at this stage, the plaintiff Bank 
and the trustees being in the same interest, the Court refused to hear him. 

Mr. Evans in reply pointed out tliat there was no identity between the 
plaintiff I3ank, and Longinuir as a trustee. The Bank was a creditor, but 
nothing was due to Longinuir. The other side say they don’t desire to ques- 
tion the decision in Bagram v. Moses (J Hyde, 284). Now here the trustees are 
in ab/ioluto possession of at any rate fourteen-sixteenths of this property and of 
the other two-sixteenths as partnership assets. Cannot the Court make a 
declaration of trust, which can be carried out ? [Garth, C.J. - But they have 
not possession of the two-sixceenths if Morrell had no power to transfer it to 
them.] Morrell transferred it to them for his partner. If the Court has juris- 
diction, is that jurisdiction to be ousted because a third person comes in and 
claims a portion ? If our allegation that Lightfoot joined in transferring his 
interest give.s the Court’s jurisdiction, traversing that allegation does not take 
away the jurisdiction, but the issue should be tried whether or not he did 
transfer his interest. [Garth, C.J. — It appears to me that as to the two-six- 
teenths it is a suit for laud, and even as to the rest, I have great 
doubt whether it is not. What d<;^ you say as- to Lightfoot’s share?] 
It is vested in the trustees as a part of the partnership assets, the assignment 
of which might give Lightfoot a right to dissolve, or perhaps create a 
dissolution^ If there is some portion of the land in the possession of the trustees, 
12611 as which the suit is not a suit for land, then it is submitted the 
Court L\cv.s iuxisAlotion, although the title to another portion arises incidentally 
- -GKiulaman Narayan v. Matikavrav 7enkatesh (6 Bom. H. 0., A. C., MV 
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[PONTIPEX, J. — I am by no means certain that as to tlie fourteen-sixteentbe 
it is not a suit for land.] The trustees have accepted the trust, the assignor 
admits that they are trustees, and that he has assigned to them, and they are 
admittedly in possession of that portion. That is the case of Baurmii v. Moses 
(l Hyde, 284), an admittcftl trust by persons in the jurisdiction. Can the 
Court then not make a personal order on tlie trustees ? [PONTIFKX, .1. - -In 
the case of Ju-oqoduviha Dossec v. Vutlf/omoneff Dosser (lo IJ. L, R., 318), express 
care was taken in the decision to make it plain ihat thoie was not in any of 
the parties any beneticial interest in the huid.j* In tliat case, thei’o was a claim 
to manage the land against parties who were Jn possession. Management of 
land implies practically possession ol land, 'riie ordei' made in that case was 
one which made a change in the managcnnent or possession of land, and was 
therefore one affecting land. If cl. 12 is to paralyse the Court’s action in every 
case in which there happens to he a piece of land out of the jurisdiction, great 
inconvenience will arise : for there is no other Court wliich could try sueli suits, 
or wiiicii can give us the relief we ask foi- in tliis. I’ho mere existence of a 
trust is a sufficient cause of action to enable the re*tliit-(jue trust to ask a Court 
of Kquity to administer it. On the decisions of this Court, it is clear the Court 
has power to deal w’itli a suit, even thougli a question of title to land out of the 
jurijidiction should arise incidentally. Here there is a good trust as to a large 
portion of the ))roperty. The |n*inciple of 1i((.qram. v. Mt^ses fl ll\de. 281) is the 
projior one to apply to such a case as this. 

('tn\ (ulr. cult. 

The Judgment of the Court was d(divero<l h\ 

Garth, G. J. —In this case, we think that the ludgment of the Court below 
should ho aftirmed, upon the ground that the CoiP’t had no jurisdictfbn to 
entertain the suit. 

[262] The plaintiffs were, at the commoncornent of the year 187o, creditors 
of the defendants Morrell and Ijightfoot to a very large amount. Morrell and 
Lightfoot were the owners at that time of certain land in the districts of 
Backergungo and Jessore, Morrell being entitled to a 14-anna share, and Light- 
foot to a 2-anna share, in those lands. Morrell and Lightfoot were indebted, at 
that time, to several creditors, and the defendant Liglitfoot, had left this countrv, 
and given Morrell certain powers-of -attorney to act for him during his ah.sence. 
In this state of things, on the 14th of May I87r)» Morrell, acfing not on^ for 
himself, but professing to act for Lightfoot also, under the powers-of-attorney, 
executed in Calcutta a deed by which he conveyed the said lands (amongst 
other property) to the defendants Wordie and Lorigmuir, in trust, to call in 
such part of the property as consisted of money, and to sell and convert into 
money all the rest of the proi)erty, including the said lands; and, out of the 
money so to he realised, to pay the creditors of Morrell and fjightfoot, either in 
full or rateably, as far as the money would go. 

The defendants Wordie and Longmuir took upon themselves the trusts of 
the deed, and appointed Morrell theif agent, to manage the property until the 
sale under their direotioa The trustees, however, found considerable difticulty 
in carrying out the trusts ; and the defendant Lightfoot, upon hearing of the 
deed, repudiated the transaction altogether, and denied, and still denies, Morrell’s 
authority to deal thus with his share of the property under the powers- of - 
attorney. Cpon this, Wordie and Longmuir were unwilling to proceed any 
further in the execution of the trusts, and w'cre desirous of being discharged 
from their responsibilities under the trust deed : whereupon the plaintiffs, as 
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creditors largely interested under that deed, instituted this suit, praying tliat 
the trusts of the deed iirtght be carried into effect, that the trustees might 
be relieved from the execution of the trusts, and that a Receiver or Manager 
might he appointed to carry out the trusts under the order of this Court. 

To this fiuit an objection has been raised, on behalf of the defendants 
Morrell and Ijightfoot, that the Coinii has no power to entertain such a suit, 
inasmuch as it is a “ suit for land ” [263] within the moaning of the 12th clause 
of the Charter, the land being situated in thfe inofussil. 

The plaintifl's contend tliat this is not so ; tluit the lands, whicli are sought 
to bo affected, are only a ]3ortiou of certain partnership properties belongingto Mor- 
rell and Lightoot ; and that the object of the suit is merely to enforce the carrying 
out of a trust created by Morrell for the joint benefit of Lightfoot and himself, 
and in order to effect a beneficial arrangement with their joint creditors. 

Jn supp<]rt of tins view, several authorities have been cited on heluilf of 
the appellants, all founded moi*e or less upon the principle laid down by Lord 
IIaudwiC’KE in Ptnm v. Lord Baltnnofr {2 White and Tudor’s Eq. Cus.,4th Ed., 
923), and in the notes iqion that case, that Courts of Etpiity will exer- 
cise their i)Owers in prvftnnam, in the case oi trustees and others resident 
within their jurisdiction, to oblige such persons to perform trusts, to carr> out 
contracts, and to obey the rules of equity, even where the subject-matter of the 
trust, or contract, or equity, may bo land situate out of their jurisdiction : see 
lioqnm v. Moror 0 Hyde, 2H4) and Pdqei v. Kde (L. R., IH E(|., 118). 

Hut those cases are all more or less distinguishable from the present, which 
dei)ends not so much upon the jurisdiction generally exercised by Courts of 
Equit>, as upon whethei’ this suit is brought substantially for land ; ” that is, 
for tl*e purpose of acquiring title to, or control over, land, within the meaning of 
a particular clause in the Charter ; and wo think, having regard to what is the 
real object of the suit, and to what are the rights and contentions of the res|)ec- 
tive parties, it is im])os>5ihIe to say that this is not siihstantiallv a suit for land. 

The express pm])ose of the suit is to compel the sale of the whole of the land 
conveyed by tlio trust deed, including Lightfoot’s share. But then Lightfoot 
objects that his share is not subject to the trust at all, because Mori’ell had no 
power, oj- authority, t.o deal with it , and, therefore, one of the main points which 
the plaintiffs seek to establish, and which the\ ask the Court to decide, is the 
title Qf the trustees to Lightfo^t’s share. Surely, in tliat res])ect the suit is, 
strictly speaking, one “ for land. ” 

[2M] Hut then tlie jilaintitt’s say tliat is not the sole, or primary, object of 
the .suit; and that, as reganis Morrell's share in the property, which is l)y far 
the large.st portion of it, there is no question as to the trustees’ title. But it 
was repeatedly, during the argument, put to the learned Counsel for the plain- 
tiffs, and distinctly admitted by them, that it would he impossible for the Court 
to deal effectually with tliecase, unles-s Lightfoot’s share were included, as well 
as Morrell’s. 

That being so, and the suit being confessedly instituted for the purpose of 
dealing with the lands in their entirety* and these lands being by far the larger 
portion of the partnership assets, we are of opinion that this is in substance a 
suit for land within the meaning of the clause in question, and that the judg- 
ment of tlie Court below was perfectly correct. 

The appeal will therefore be dismissecl with costs on scale No, 2. 

Appeal dismissed. 
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NOTES. 

[JURISDICTION, OF C0URT8-SU1T FOR LAND: -Cl. 12 OF THE LETTERS PATENT. 

I. Ju the [olIo\viiif![ ciiscs jti Wiis held that hint-, aiv iiof “ sult.'^ f(»r land” within 

el. 12 of the LeUerh Patent and as such iitvd not lie hmufiht only in (Joui’ts within 

whose jurisdiction tho laud, subject of tht* .^uit, i-. situ.itr .— 

(a) In (1877) 2 Cal. 446 (4G;i, 4Gb), the suit was in Calcutta to file an award in 
respect of a tea "ardeii at Darjeeling and it w.is In 1 ( tli.it .i it was not a suit 
for acquiring po.ssessioii of or establishing a titlf to. or an interest in, iminovc- 
ible property. 

(h) (1890) 14 Bom. 858, the .suit was for spL-cihc perform.inee rtf an .igre nient made 
111 UombaN relating to land outside it and for reaii/mg a mortgage debt by .sale 
of that land. A.s such suits ean be cutortained bv lauirtsof I'lcjuity lu Knglaiid, 
held this suit can Ijo m.iinlaiiied in India, where all Courts , ire (>:>nrl.s of l''.((nit\ 
as well. 

(<;) In (1892) 19 Cal. 388, the .suit w.is for speeiGe perform.inee of a contr.n t to sell 
land and for diiiiiagcs in the alternative. 

id) In (1898) 22 Bom. 701, the suit was for fonsilosure and w.isheld to be not a “'suit 
for land.” ♦ 

(<’) lu (1906) 33 Cal. 1065 (I07b) 4 C. L. J 288, the .suit was for speeilie perfonnanee 
of an agreement to lease eert.iin l.ind, portion of which vv.tn sitn.ite within the 
jurisdiction of the Court. JUdd that the suit vv.is maiiitain.ible iindea el. d, 
s. l(J of C. V. C. 

II. In the following eases, it was held lliat the suits were “ suits For land “ within the 

moaning of cl. 1*2 of the Ijctters Patciil. 

(n) In (1880) 4 Bom 482, the Sint w.is for partition of moveable and immoveable 
properly, llic latter alone not beiii*; within the juri.-.dielion ol the Court, field 
suit l onld l>e brought oulv in the Court within which the iiniiiovoahle properlv 
Is situate. 

(b) In (1901) 29 Cal. 315, the .suit was [or a deeluralion and for immediate pos.^ession 
of properlv under .i will. Ilrhl it was a “ SniL for land 

{. ) In (1903) 27 Mad. 157, the suit was lor s.iTc ol land equit.ibiv niiutg.iged ijT 
di'posit of title-deeds.] 
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[ 1 Cal. 264 ] 

* WVKlhATK Civil.. 

Thr loth March mid ^nd Ma^, 1^70. 
PUESKNT : 

SiK Richakd Garth, Kt., Chfri' Justk’k, and Mk. Justu k 


Coliori and aiiotIftM* PlaintiHs 

• irr*itts 

Cassini Nana Dolendant. 


iJanuujcn, Measure oj Aehon Joi Hi each of ('oulraei- Col/alcral Contract. 

The dufciulaiiL ciiUimi mtn a eDiiti.i' t with the pliiiiiLilIs to purchase from Ihoni a quarilily 
of giiiiny bags, of whicli the ficfeodaiii ua-. to take doliveiy at certain stated tunes. On failure 
hv the defendant to take dch very. Ihe plaintiffs brought a suit for breach of the contract, e.stimat- 
iiig the damages at the diffeniiee bet wren the contract price and the market prices on the 
days when the defendant ought b* hji\r t.iken deliver}. It was proved that the pl.iiiitiffs 
never hiwl the goods in their ])oss( >*.1011. but th.it they could have obtained them under acon- 
tra-ct they had with a third person, .nid it v/as found that the 2>laintiffs were read} and willing 
to deliver them at the time oontiacb d for 'rhe lower Court held that the measure of d images 
was the difference btitween tl c contract price of the bags, and the amount which it cost the 
plaintiffs under ^eir collateril cuntr.ict to procure and deliver them. 

[265] Held.. rever.sing the decision of the Court ladow, that the proper niciisureof damage.^ 
was the difference between the conLr.iet price and the market prices at the dates of biilurc by 
the detendant to take deli\cr\ . 

Appkal from a decision of PllP.AR, J., dated the 19tli July 1876. 

The suit was brought to recover H-, 3,900 as dauiagos for broach ol contract 
in not taking deliver} of eertuin gunny bags. On the 6th June 1874, the defen- 
dant entered into a contract with the plaintiti’s to purchase from thorn 3,60,000 
Borneo gunny liags, at Ks. J9 per bundled Ijags : 30,000 to bo delivered each 
month from January to Doei'inber 1876, half tlie quantity to he given and taken 
by tiio loth, and half hy the end of each month ; each instdlment to he paid for 
on delivery. The defendant (ailing to take delivery of the hags, which ought, 
according to the gontracl, to have been taken on 28th February, 15tli March, 
and i>lst March respeetivcl} , The plaintiffs brouglit this suit, estimating their 
damages at the difference between the contract jirieu and the market prices 
on the days on which llie detendant ought to have taken delivery. 

The defence was, that the plaintiffs were not ready and willing to deliver 
the gunny hags according to the contract, and that the plaintiffs had not 
sustained the damages alleged, b'l-oin tlie evidence it appeared that the plain- 
tiffs were, in June 1871, un<ler rwjritract with the liarnagoro Jute Factory* to 
take a certain quantity of hags from them monthly , audit was from this supply 
that the idaintiff’s proposed to deliver bags to the defendant in accordance with 
their contract. Evidence was given alscf of the mai'ket price of gunny bags of 
the kind contracted foi as having been at the end of F.ebruary 1875 from Rs. 20 
to Rs. -21 par 100: at tlie middle of MUrch, Rs. 20 ; and at the end of March, 
Rs. 19. 

The decision of Phear, J., was as follows : — 

PheaVy J. — I have already expressed the opinion that the plaintiffs had the 
means of perff)rming the contract according to its terms, had they been asked 
lo do 60 by the defendant, and that the defendant comtnitted'a breach of contract 
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by not asking for and taking delivery of the nunibei' of l)ags wliioli arc the 
subject of suit at the times iiiuntionerl in tliu iiliiiiil. 

[266] The defeiidiint is, therefore, bound to to the plaintirt's by way of 
(lainagGS such an amount of ihoney as will place them jiecuniarily in the same 
position as tliey would have been in bad the contract been duly carried out in 
the particulars complained of. And it is plain that if the plaintiffs, at tlie times 
mentioned, had tlie baj^s in their IumkIs ready to deliver, and with the lull rif^ht 
to sell to whom they chose, they could, on the defendant makiiif^ default, have 
sold the ba/4s in the market, and thercfoi'o the haf^s Iwin^i left on their luinds, as 
a consequence of the <lofondant’s breach, must he taken to he wortli to them 
the market price of the day, and the damages wliich would ^ivcthein tlie same 
henolit as the contract would be the dilTeroncc hetwcon ( he market price and 
the contract price. In deliverin^^ the judgmeiil ol the Court of Exchequer 
Chamber in Barrow v. Armuul (8 Q. Ji., HOo) LoliJ) ClllliK JrSTlt’Ji TindaIj said ; 
“ Wheie a contract to deliver #.;oods at a certain ]n*ice is broken, the proper 
measure of damages in general is the difference lietvveen the contract pj-ice and 
the market price of sucli goods at tlio time when the contract is broken, because 
the purchaser having the iiioncx in hand may go into the market and buy. So 
if a contract to accept and paV for goods is broken, the same rule may be pro- 
perly apiiliod, for the seller may take bis goods into llio market and obtain tbo 
current price for them.” Eut this measure of damages is obviously only appli- 
cable to suits of the present kind, i.v.y suits where the vendor is idaintiff, when 
the effect of the defendant’s default is to leave the subject of the contract at the 
lilaintiff ’a disposal and possessed ol a market value. In other eases the prin- 
ciple which led to it must he directh applied. See Cori v. Amhvruatc liailway 
Coniiuny (20 Ij. J., Q. Jh, 460). 

Jn the pj’osent case, the plaintiffs never at any time had hags in their 
possession or at their disposal as owners indeiiendently of the defendant : their 
means ol perfoi’ining tlieii* contract was furnished by a, so to .sjieak, collateral 
contract, which they could call upon the Barnagore Company to carry out, pro- 
vided the defendant paid cash on rlelivery ; for Mr. Landalcsaid he would have 
sent down to Calcutta the required number ol gunny hags on condition only of 
the shipping ordts- being left in his liands until [267] jiayrnent. And the faiiure 
of the defendant to ask for and take delivei y of the sj^ecilied number of bags 
did not leave these bags at the jdaintiff’s’ disposal and bearing a market value, 
but onl> rendered the iilaintiffs less able th;u^ before to conijdctc their own 
conti’act with the Banin, gore Company. 

Wo must therefore enquire, what would have been tlie j^ecuniar> po.sition 
of the plaintiff's in the matter of the hags at the specified times if the defendant 
had jemnined true to the contract. They would, I suppose, have put into thoii’ 
pocket as profit the difference between the contract price of tlie lings and the 
amount of money which it cost tliem under their (JontracL with the Barnagore 
Company to procui’o and delivei’ the hag-». In the events whicJi liave happened, 

I understand froni the evidence that the plaintifls have been obliged to pay to 
the Barnagore Company compensation^’or not having been able to carry out their 
general contract w'ith the^ Company. So much of this cojiipensation, if any, as 
can he traced di]‘ectl\ to the dolemlant 'f default, is, as matters stand, actual 
loss occasioned thereby, but as to what it amounts to J hav'^e no means what- 
ever of forming an estimate. 

In the argument which I have had the advantage of hearing since I threw 
out tbo above view ai the termination of the trial, Mr. Jackson for the plaintiffs 
cited some well-known caoe^ to establish, as he contended, that it is a rule of 
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law in all suits for broacli of contract of sale by either party that the damages 
should bo measured by the dill'crenco between the market price and the contract 
price at time of breach, unless the defendant proved this measure to be 
erroneous. J5ut all of these were cases in which ^pither the purcliaser sued the 
vendor for non-delivery, or the vendor having the goods in liis hands ready to 
deliver and a market to sell in, sued the purchaser for non*accei)tance, and in 
oacli of these classes tlie difference between the market j)rice and the contract 
l)rice uiuloubtodly represents, as has lieen* ahead y remarked, tlie amount of 
money Jequired to put the plaintiirin the same position as he would have been 
in if the contract had notbeeft broken. 

In particular, Mr. Jackson relied u])on lioper v. JoJuisottiL. U., H C. P., 167), 
[ 268 ] but tliat was a suit by a purchaser of goods against a vendor for broach of 
contract before the day named lor delivery, and the only (]uestion was, what 
was the date to which the damages wt‘i*e to be referred. Mi*. Justice JARETT puts 
the peculiarity of the case thus(p. IHO) : “ The general rule as to damages for 
the breach of a contract is, that theiJaintiff is to be compensated for the difference 
of his position from what it would ha\o been il the contract had been per- 
formed. In the ordinary case of a contract to ileliver marketable goods on a given 
day, the measure of damages would he the difference between the contract price 
and the market price on that day. Now, although the ))liiiiitiff may treat the 
i-efusal of the defendant to accejit or to deliver the goods before the day for 
performance as a bread', it b\ no moans follows that theilamages arc to be the 
difference between the contract ])rice and the market price on the day of the 
breach." .\iul the Court hold that the ilamages were to be estimated as of the 
day appointetl for delivery, not as of the day of breach. 1 do not line! anything 

in the case which can serve as a guide in the j)rescnt. 

• 

Mr. Jackson also urged, that it must he taken tiial the ))laiiitiffs, whatever 
their contract with the Paniagore Company, could at any rate have sui)plied 
themselves with the irioans of carrving out their contract with the defendant by 
purchasing in the ha/aar at llie price ol theda\, and that, if they had done so, 
their prolit, which they have lost, by reason of the defendant’s default, would 
have been tlio difl'eronce between that market price and the defendant’s contract 
lirice. 

Hut this seems l.o me fallacious. It appeared on t.lie evidence before 
the Court that the plaintiff's ^lad not the means of purcliasing the requisite 
numljer of gunnv bags in the bazaar , anil had it not been for tbeir 
cont'iict with the Jianiagore Companv, and the evidence ol Mr. Landale as to 
the peculiar terms on which he would have furnished them for delivery to 
defendant, 1 could not possibly ha\c loimd that the plaintiff's were ready to 
deliver so as to entitle them to claim damages from the defendant for non-accept- 
anec. The plaintiff's’ readiness and ability to tlelivcr is inseparable from^thoir 
contract with the Parnagorc Company, which in itself has not been [ 269 ] 
|)erformed. Without some knowledge therefore of the terms of this contract, 
it is impossible to estimate* what the position of the plaintiff's would have 
been, if the delenilant had not committed the breach foi which he issued. Had 
the Barnagore contract been perfoimcd, and the plaintiff's so got their hags in 
hand,- of course the case would ha^e been different, and the market price 
measure would have been applicable. 

Mr. Jackson then asks me to assume that the [Jaintitt's could get tlieir 
hags from the Hariiagore Company at the time when delivery on their part was 
needed at the market price of that date, hut there is no evidence whatever to 
warrant thi .9 aooumption. On the coutrary, 1 suppose it curtain that' they could 
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not have got them there at any other price than that at which they contracted 
to take them, and although this price is not .disclosed, it is more than probable 
that it was higher than the market prices at the times of the defendant’s 
breacli. 

Lastly, Mr. Jackson appealed to Sedgwick on Damages, 4th ed., page 320 : 

Wiiere, however, the plaintiff has not the goods tlnit he agrees to sell, hut 
makes a side contract with another party to furnish thorn, ho will only he 
allowed to recover the difference helfweon the original contract pj’ice and the 
market price at the time of tiio offer with interest.” 

Unfortunately, tlie authorities referred to in this passage are not accessible 
to us ; but J imagine if they could he examined they would be found to deal 
with cases in which the side contract had hoen executed, and the vendor jJain- 
tifT either had at his disposal the goods whicli he sued the defendant for not 
taking, or at any rate that as against the defendant it could lie taken that lie 
was ready and willing to deliver in the ordinary sense. .\nd jnohaldy, judging 
from the phraseology of the text, the decisions merel> ruled as against the 
plaintiff that the market in*ice was the lower limit of the measure of damages, 
oven though the side contract price had iieen lower still, and so the plaintiff ’s 
actual loss of in-ofit greater than the measure. 

In the circumstances of the present case, it ai)pears to methattlie market 
price at the times appointed in the contract for delivery lurars no relation, and 
affords no clue, to the amount of damage or loss which the plaintiffs have in fact 
sustained [270] by reason of tlie defendant's default, and tlicro is nothing in the 
decided cases to give it the arbitrary value for this ])iir])ose, uhich Mr. Jackson 
contends foi*. 

« 

And when I endeavour to ascertain from the evidence what the plaintiffs’ 
loss really was, F find no materials in the evidence for forming an opinion. J 
have not the slightest means ’of judging what it would have cost them to procure 
and deliver the hags to the defendant had the latter been ready to take and pa> 
for them at the times appointed tlierefor . and consequently 1 cannot arrive at 
an\ definite estimate of the amount of inofit which they would have derived 
from a proper perfonnanco of the contract by the defendant and which they 
have lost by his default, neither can I tell how much or wliat amount of the 
money out of pocket which they have paid by way of compensation to the 
Barnagore Conijiany for tlieir own shortcomings is directly attributable to tlie 
defendant's failure to carry out this present contract. At the same time f am 
satisfied tliat the plaintiffs liave sustained some loss, whatever it ma.\ he, under 
both heads ; and I think, on a view of all the facts of the case, that I cannot he 
wrong in awarding them Rs. oOO in resjiect of it, though I admit that my 
grounds for taking this round sum in preference to any other are of the most 
general kind. In cases such in character ?is the present evidently is, there is 
special need for care that no damages he given which cannot he ]ilaced upon a 
sound basis. 

Decree for damages Rs. 500, and "costs No. 2. 

From this decision, the plaintiffs a|:^)ealed, on the ground that the damages 
ought to have been estimated at the difference between the contract price of the 
goods and the market prices at the time when delivery ought to have been taken. 

Mr. Jojckam (Mr. Woodroffo with him) for the Appellants. 

Mr. Macrae for the Respondent. 
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Mr. Jackson contended that the usual principle as to eBtimating the 
damages was to be applied in the present case : that principle applied not only 
when the party complaining of the [271] breach has the goods in his posses- 
sion, or at his disposal, but also to cases where he could have procured them. 
Here the plaintiffs could have obtained the bags by reason of the contract with 
the Barnagcflre Company ; it is found in the Court below that they were ready 
and willing to deliver them. There was evidence of the market rate at tlie date 
of the failure of the defendant to take delivery, and the measure of damages 
should be the difference between the market price at that time and the contract 
price — this would be the amount sued for. The learned Counsel referred to 
Boper V. Johtisofi (L. R., H G. P., 167), Sedgwick on Damages, 4th ed., p. 320, 
§ 283, and the cases there cited, and Act IX of 1872, s. 73, Plxplanation (h)r 

Mr. Macrae for the Respondent. — The plaintiffs to entitle them to recover 
must show actual loss ; liere they have not suffered any : damages awarded 
them would be an actual profit, without their having undergone any correspond- 
ing risk. Apart from the contract with the Rarnagore Company, the plaintiffs 
could not have procured bags like those contracted for in the market on the 
days they ougiit to have been delivered. Tf so their proper course w^as on 
breach by the defendant to go into the market and sell the hags : they did not 
do this, because they had not then got the hags, and therefoin could not 
have been ready to deliver them. Roper v. Johmon (L. R., 8 C. P., 107) was a 
case different from the present : that was an action by the purchaser against 
the vendor for non-deli ver> . in a case like the present by a vendor against a 
purchaser for non-acceptance, the plaintiff still has the goods, assuming las 
readiness to perform his contract, and might afterwards sell them at a prolit. 
[PONTIPEX, J. -If your contention is right, the plaintiff, in every case of breach 
of opiitraot, would have to show, not only his ability to perfornj his contract, 
but also have to prove every contract he had entered into to enable him to 
carry out the contract he is suing upon.] No, I do not contend that: but the 
plainciffs must show they have sustained some loss by the breach of the 
contract. S. 73 of Act JX of 1872 makes provision for compensation for loss 
sustained [272] l)y the plaintiff by breach of a contract ; here they have suffered 
no loss. The market price of Romeo gunny bags is no proof of the price of 
bags of the size contracted for, inasmuch as no Company sells only one kind of 
hag : it is submitted there is no reliable evidence of the market price. 


* [Sec. 73 : — When a contract lia.s boon broken, the party who huflers by such broach 
i>. on titled to receive from the party who has broken the contract 
<!onij)ejisation for any loss or damage caused to him thereby, 
whicli naturally arose in the usual course of things from such 
breach, or which the parties knew, when they made the contract, 
to 1)0 likely to result from the broach of it. 

Such compensation is not to b«* given for any remote and indirect loss or damage sustained 
by reason of the breach. 

When an obligation resembling those created by contract 
has l)een incurred, and has not been discharged, any person 
jnjurod by the failure to discharge it is entitled to receive the 
same compensation from the party in default, as if such person 
had contracted to discharge it, and had broken his contract. 
SiXplanatton. — In estimating the loss or damage arising from a breach of contract, the means 
which existed of remod}'ing the inconvenience caused by the nc>n>performauce of the contract 
must be taken into account. * 

iLTiUHTRATIONB. 


Compensation for loss or 
damage caused by breach 
of contract. 


Compensation for failure 
to disch^ge obligation re- 
sembling those created by 
contract. 


(h) A contracts to supply 6 with a certain quantity of shot at a fixed price, being a higher 
price than that for which A could procure and deliver the iron. B wrongfully refiv^es to 
receive the iron. B must pay to A, by way of compensation, the diflerenco between the con- 
tract-price of the iron and the sum for which A could have obtained and delivered it.] 
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Mr. Jackson in rejily. — There is evidence of the market price of bags of 
“ this quality : " that means “ of tlie kind oontracte^^'for.” The plaintifls are 
entitled to the amount by which the contract price exceeds thaUwhich they could 
have obtained when the defendant failed to take delivery. See s. 73, Act IX of 
1872, Explanation (c). The cftseof (hi't v. Amlerqate Railicau Comiuuiy (20 L.J., 
Q. B., 460 ; S.C., 17 Q. B., 127), referred to by Phk.\r, J., is, it is submitted, in the 
plaintiffs' favour ; see per Campukll, C.J., at page 144. On breach of a contract 
for sale of goods, the purchaser's not bound to buy other goods, nor is the 
vendor bound to sell at once in the market. • 

• Onr. adv. viiH. 

The judgment of the Court was delivered hv 

OaPth, C.J. (after shortly stating the contract, his Lordship continued) : — 
There is no doubt in this case as to the plaintiffs’ right to recover ; and the only 
question is as to the amount to which they are entitled. 

It is admitted that the defendant refused to accept tlie bags, which were 
to have been delivered on the 28th February, and on the lotli and 3lKt Marcli 
1875 ; and it was found as a fact by tl^e learned Judge in the Court below, and 
we entirely agree with him in so finding, that the jJaintiffs were reafly and 
willing to deliver the bags on these above dates. 

It was proved, on the part of the plaintiffs, that these gunny ))ags were 
marketable articles in Calcutta ; and Mr. Alexander Landale, who is a broker, 
stated that the greater portion of the gunny bag business passer! Ihrough his 
hands, and tliat, in the month of February 1875, the price of Jiorneo gunny 
hags was from Jis. 20 to Rs. 21 i)er 100 : at tlie middle of March, Rs. 20 ; and 
at the end of March, Rs. 19 per 100. [273] Thi.s witness does not aj)pear todiave 
been cross-examined, and no evidence was offered by the defendant to contradict 
or rpialify his statement. 

Here then we have a contract, by which the plaintiffs agreed to supjdy the 
defendant with certain marketable goods at specified ])eriods, and a breach of 
that contract by the defendant in not accepting the goods, which the plaintiffs 
were prepared to deliver at three of those periods. What then is the measure 
of damages to which the plaintiffs are entitled ? 

.According to the ordinary and well-ostahlished ride, they would, 
under sucli circumstances, be entitled to recover the difl'ei’ence between the 
contract price of the goods and the marker juice at the lime of the hreach : see 
the judgment of the Exchequer Chamber in Barrow v. Amaiid (8 Q. B., 605). 
But the learned Judge in the Court helow^ lias considered that, in this particular 
case, the ordinary rule did not apply, and for this reason : The plaintiffs, 
although prepared to deliver the goods in accordance with the contract, never 
had them in their actual possession, nor could they have ju’oeured them in the 
general market. Their only means of obtaining them was under a'contract 
which they had entered into with the Barnagore Company, upon the terms 
(amongst others) that they should for them in cash, which cash they looked 
to obtain on eacli delivery from the defendant. Mr. D. G. Landale, the 
Manager of the Company, stated in eviSence, that he was quite ready to supply 
the bags upon either receiving cash or holding the shipping documents as 
security. These circumstances appear to have led the learned Judge to the 
conclusion that in this case the ordinary rule for assessing the damages d,id not 
apply ; and that the proper course was to endeavour to ascertain the extent of the 
plaintiffs* actual loss, having regard to the terms of his contract with the 
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J^arnagore Company. He then proceeds to say in his judgment that Jie finds no 
materials in tiie evidence Which enable him to form an opinion of the plaintiffs' 
actual loss ; anddn the result, he awards them Rs. 500, avowing at the same 
time that be arrives at that sum upon no particular principle or estimate. 

J* n 

£2743 We cannot think that this is a correct or legal mode of assessing 
the aipount of damages ; and we are unable to discover any good reason why the 
terms of the plaintiffs' contract with the Barnagore Company should affect the 
question of damages, or why the ordinary rule of assessment should not be 
adopted in this case. It v(;as undoubtedly quite right to enquire into the 
arrangement between the plaintiffs and tlie l^arnagore Company in oi'der to 
ascertain whether the plaintiffs were ready and willing to deliver the bags on 
the days specified ; but that question having been decided in the plaintiffs' 
favour, it is difficult to see ho\v the terms of that arrangement could possibly 
affect the question of damages as l>ctween the parties to this suit. As long as 
the plaintiffs were prepared to deliver the goods, it ap{)ears to us immaterial how 
and where they obtained them, or at what price. Whether they cost the 
plaintiffs much or little, they w^ere entitled to receive from the defendant the 
contract price, and in the event of the defendant's non-acceptance, they had a 
right to charge him with the difference between that price and the market price 
at the time of the breach. In contracts for the supply of large quantities of 
marketable goods, more especially when the goods are to be delivered from time 
to time over a long period, it rarely happens that the seller has the goods in his 
actual possession. In contracts by a mine owner for the supply of coals, or by 
manufacturers for the supply of marketable manufactured articles, or by timber 
merchants for the supply of timber for large undertakings, the subject of sale 
has generally to be worked, or manufactured, or obtained, as the contract 
provmes : and yet in all such cases, the seller, in the event of the buyer’s non- 
acceptance at the time mentioned in the contract, lias a right to recover 
damages from him, ascertained according to the ordinary rule. If in each of 
such cases the Court was bound to enquire \rhat it cost the mine owner to get 
the coals, or the manufacturer to make the articles, — or the merchant to buy 
the timber, the enquiry ^vould not only be endless, but it would be introducing a 
novel, and we consider, an incorrect, principle of ascei^taining the extent of 
plaintiffs' loss. 

£273] In th§ case of Cori v. Amberijate Railway Company (20 L. J., 

Q. Bf, 460 ; s. 17 Q. B., 127), which appears to have been somewhat relied 
upon in the Court below, it will be found that the goods, which were the 
subject of sale, were not marketable articles, nor was it suggested in the course 
of the argument that they were so. The contract there was for the supply 
of several thousand tons of railw^ay chairs, which, from their very nature, 
would not be bought and sold in any general market, and, consequently, the 
ordinary rule affecting marketable articles would not apply to such a contract. 

In this view, we are of opinion that the ordinary rule does apply, and we 
therefore award the plaintiffs the sum of^Rs. 3,900, claimed in the plaint, which 
is a somewhat smaller siun than the evidence w^ould warrant. 

The' appeal is decreed with costs on scale No. 2. 

Appeal allowed. 

Attorneys for the appellants : Messrs. Chauntrell, Knowlen and Eoberts 

Attorney for the respondent : Mr. Goodall. 
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[ 1 Cal. 27ft ] 

APPELLATE •CJ VI L. * 

^hd Und March, lS7(i. 

Present : * 

Mr. Justice L. S. Jackson and Mr. Justice McDonelr. 

Hurrymoliun Shahii Defondant 

versus 

Shonatun Shaha JMaintitt'. ' 


Hindu Law — lnkerttance ---Stndh(ui. 

With respect to propei’ty given to a woman after her ni.iiriage by her luisbaiid’s father’s 
sister's son, the brother, mother, and father arc preferable heirs to the husband. 

Suit by a Hindu, to recover certain immoveable property as heir to liis 
deceased wife. The plaintiff alleged that the pro-L276]perty in dispute had 
been given to his wife after her marriage by the defendant, wlio was the plain- 
tiff’s father’s sister’s son. Amongst other grounds of defence, the defendant, 
in his written statement, contended, that the plaintiff could not inherit or claim 
his wife’s stridhan, inasmuch as her mother, father and brother were all living. 

The Munsif did not go into this question, but dismissed the suit uix>n 
other grounds. On appeal the Subordinate Judge reversed the Munsif ’s decision 
as regards the grounds on which it rested. As regards the plaintiff’s right to 
maintain the suit as the right heir under the Hindu law to the property 
claimed, he said : — “ The plaintiff’s right of inheritance is questioned, and thus I 
have to decide, first, whotjier plaintiff has such right of property as to have a 
right of action against tlie defendant. According to Hindu law, the property 
under the denomination of anwadheya, gift subsequently given by her kindred, 
means anything given to her by her father or mother or by her brother, and 
the heir to such property is the brother in preference to her husband, vide 
Shamach urn’s Vyavastha, sec. 46J, first edition (Vyavastha 470 in the 2nd edit.). 
But to property not given by her father or kindiod, the husband first succeeds ; 
sec. 466 {Vyavastha 473 in the 2nd edit.). In the present cast^ the gift was not 
by the father, or kindred of the donee, and the fiusband therefore is th& heir. 
Upon these grounds, I find the plaintiff has a right of action.” 

From the above decision, the defendant now appealed. 

Baboo Mohinec Mohan Roy (Baboo Lall Mohun Dass with him) contended, 
that, on the death of the plaintiff’s wife, her brother, and not the plaintiff, was 
entitled to succeed to her stridhan, and that this suit was consequently not 
maintainable. He cited the Dayabhaga, Chap, iv, 10 and 16, and the 
Vyavastha Darpana, 2nd edition, Vyavastha 470, cl. 3, and the first column of 
the table of succession to a childless married woman's stridhan given at p. 733. 

Baboo Burry Mohun Chuckerbidtty for the respondent. — > 10, Chap, iv, 
sec. 3 of the Dayabhaga is one of several para-[277]graph6, viz., 4 to 
28, in which the order of succession* to the separate property of a child- 
less woman is discussed, and the result of the discussion is summed up by 
Jimuta Vahana in § 29, where, in support of his conclusion, he quotes 

* Special Appoiil, No. 1501 of 1875, agaiiibt a decree of the Subordinate Judge of Zilla 
Dacca, dated the :i0th of April 1875, reversing a decree of the tividdur Alunsif of that di.sbrict, 
dated the 22nd of AugUbt 1874. 
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the text of Catyayana. " That which has been given to her by her khtdred 
goes, on failure of kindled, to Uer husband,” tlioreby clearly indicating 
the scope of the previous discussion. [Jackson, J.-— It is expressly stated in 
§ 10 that " wealth, received by a woman, after her marriage, from the family of 
her husband, goes to her brothers, not to her husband.”] In his summary of 
the Chapter Shrikrishna says of propert\ not received at the wedding, and not ^ 
given J)y the father, that, in the absence of the persona specified by him, " the 
order is the same with that of property received at Brahma nuptials,” i.c., the 
husband comes first. In the present case, it is not contended that any of the 
persons there specified are in existence, and the plaintiff is accordingly the 
preferable heir. The other authorities are clearer than the Dayabhaga, see the 
Dayatattwa, Chap, x, ss. 10 and 26, and the Dayakrama Sangraha, Chap, ii, 
sec. 4 , ii ^ 10 and 1 1 . Section 5 shows that the only exception to the general rule 
now recognised is with regard to gifts subsequent by the father, see also Macn. 
Pr. H. L., pp. 38 — 40. But assuming that tlie brother is the preferable heir 
to property received after the mariiage from the family of the husband, it is 
submitted that tlie detendant, the donor in this case, is not a member of the 
plaintiff’s family ; see Dayabhaga, Chap, iv, sec. L, ? 3. 

Bahoo Mohi nee Mohun Roy in j eply contended, that the defendant was a 
sapnida of the plaintiff, and must therefore be deemed a member of his family, 
and he referred to tlie judgment of MiTTKR, J., in Jiuloonath Strearv. Biissdnt 
Coonuir Roy Chowdry (11 B. L. R., 286, at !>. 299), as showing that the i>lain- 
tiff was not the preferable heir to the proixjrty in dispute. 

The judgment of the Court was delivered by 

Jaoksoili J.- -The question which we have boon called upon [278] to con- 
sider* in this special appeal is whether the plaintiff has any right to maintain 
the present suit as tlio right lieir, under the Hindu law, to the property which 
is claimed in this suit. Tliat liroperty was given to the deceased wife of the 
plaintiff after their marriage and during the continuance of the marj’iage state 
by the husband’s father’s sister's son. It is admitted that this property was 
the stridhan of the deceased wife, and that the plaintiff claims it as being 
preferable heir to such i)roperty on her decease. This was a matter objected 
to by the defendant in his written statement. The Muiisif dismissed the suit 
upon other giounds, ljut did not go into this question. On appeal before 
the Subordinate .Judge, he reversed the decision of the Munsif as regards 
the grounds on which it rested, and. having then to decide this question, he 
disposeil of it in this wise. 

(The learned Judge road the portion of the Subordinate Judge’s judgment 
set out above, and continued) : -- 

There is some obscurity in the language of this judgment, hut, setting that 
aside, I must observe that it is not satisfactory to find a Suboi*dinate Judge, 
himself a Hindu and sitting in a Court of appeal, disposing of a question of 
this kind merely on the authority of a text hook, liowever valuable, such as 
Baboo Shamaohurn Sircar's Vyavastha Darparia. That is a book of which I 
am far from underrating the excellence, but after all it is merely a collection of 
various authorities upon the main poinfs of Hindu law, and any Judge, who 
has to decide a question of this description, ought undoubtedly to refer to those 
authorities themselves, although, in the decision of it, he is of course not pre- 
cluded from considering and using such a valuable commentary as that of Babu 
Shamachurn Siiw. I think wo are bound to decide the case entirely upon 
the authority of the Dayabhaga, and if we can satisfy ourselves as to the 
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meaning of the author of the Dayabhaga on this question, it will he unneces- 
sary to go to any inferior authority. But* wo h a vtf ilie express autliority of 
Jimuta Vahana himself. In Chap, iv, sec, iii, the question of succession 
to the separate property of a childless woman is fully discussed, and we 
find that the author, after propounding the text of Yajnyavalkya in the 
^second verse of that section, goes on, and in the fourth verse [z79J says : - 
** It is not right to interpret the text as signifying that any property 
of whatever amount which belongs to a woman married by any of those 
ceremonies termed Brahma, &c., whether neceived hy her before or after her 
nuptials, devolves wholly on her husband hy hej» demise : ” he goes on to give 
reasons for that, and then we find it stated in the lOtli verso of the same chapter 
and the same section : “ But wealth receivVxl hy a wo/nan after her marriage, 
from the family of her father, of her inotliAv, or of her husband, goes to her 
brothers (not to her husband), as Yajnyavalkya declarers, that which has l)oen 
given to her by her kindred, as well as her fee \>r gratuity, and anything bestowed 
after marriage, her kinsmen take, if she din without issue : ” and after the 
brother there is no doubt, that, where the uiushand does not first take, the 
mother and the father come in between. Thy husband, therefore, in such a 
case would not be the heir, if the text applies, until after brother, mother, and 
father. The question is whethi^r the text applies to this case. It seems to me 
that it very clearly does. The property in dispute is undoubtedly wealth re- 
ceived by a woman after her marriage, and it was i*ecoived, not from tlie family 
of her father, or of her mother, hut from tlie family of her husband. That the 
expression “ family of her husband,'* includes the degree of kindred in which 
the donor of this property stood to the deceased woman 1 have no doubt. The 
question was raised before us to-day whether such a isolation could he properly 
called saphula. It is not necessary that we should decide that point, hujj wo 
think that the “ family of the husband ” is a torm wide enough to include this 
kind of relation, and it appears to us that, if the Subordinate Judge, in deciding 
this appeal, had looked carefully to the very author to whom he does refer, he 
would have found ample authority so far as the book itself goes for not coming 
to the conclusion that ho arrives at. He appears to have referred to text 473, 
which is at page 722 of the second edition of the book ; hut if ho had referred to 
the preceding texts, 470 and 471, he would have found what we now decide set 
out very fully, and moreover in the table of succession set out at page 733, wo 
find that the order of succession to property given by the parents before [ 280 ] 
marriage or bestouu^d after marnnge, is, first the brother, second the mother, third 
the father, and fourth the husband. Pages 712 and 720 are here referred foils, 
showing what was meant by the words “ bestowed after marriage, ” and the 
explanation is given under the third branch of Vyavastha 170, which says 
** Wealth received hy a woman after her marriage, from the family oHier 
father or mother or of her husband, goes to her brothers. *' A great deal has 
been sought to be made of the language of the Dayakrama tSangraha and 
Dayatattwa upon this point, but it seems to us that the contention so 
raised is based entirely upon tlie very concise language used in some places 
by the authors of those two hooks who, when they mean to designate a particular 
class of persons, use the person who lieads tlie class to designate the whole. 
We are reminded by Baboo Mohinee Mohun Boy, who argued this case for the 
appellant, of the careful explanation given of this very matter by my late colleague, 
Dwarknath Mitter, J., in the very able judgment which he delivered in the 
case of Jiidoonath Sircar v. Bumini Cooinar Roy Choiudry (11 B. L. B., 286), a 
judgment to which I was a party, and in which I at the time eritirelylco incurred. 
For these reasons we think that in this case the plaintiff is not the next 
heir, and therefore the Subordinate Judge has come to an erroneous decision 
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on the point of Hindu law involved, and that his judgment must be set aside, 
and the plaintiff’s suit dismissed with costs, 

I am bound to say that, as far as we have been able to judge, it seems to 
us that it is a suit wliich in every way deserves be dismissed on the merits. 
1 should observe that the contention that the donor of this property is not a 
member of the husband’s family involves the contention that he was astrangerf 
and this is contrary to the admitted fact that the property was stridhan. 

• Appeal allowed. 


NOTES. 

[HINDU LAW-STRIDHAN—SUCGESaiON TO- 

Held that loiisc-hold interest granted to a Hindu daughter after marriage becomes her 
Aiiwadlieija Stridhana under the Dayabhaga Law and as such her mother is preferential 
heir to her husband in respect of that property (1908) 33 Cal., 315 "10 C. W. N., 510—3 
C. L. J., 15.] 


[281 J APPELLATE CRIMINAL. 

Tkc 7th April, 1876, 
l^lESKNT : 

Mr. Justice Macphehson and Alu. Justice Morris. 


The Queen 
verHiiH 

(lobin Tewari and another. 


Criminal Procedure Code (,[ct X, 1872), s, 272 — Arrest pendiiuj Appeal, 

In an appeal under s. ‘J72 of Act X of the High Court has power to order the 

accuhcd to be arrested pending the appeal. 

In this case, the accused (robin Tewari and Jodoo Lall had been triotl on a 
charge of murder J)y the Sessions Judge of Bhaugulpore, and released : and against 
this acquittal, the Govornineflt appealed. On the admission of the appeal, the 
Legal Remembrancer applied for the ro-arrost of the accused. 

[Macpherson, j. — W hy should not the prisoners be re-arrestod under s. 92 
of the Criminal Procedure Code ?] (See Queen v. Gholam Ismail, I.L.R., 1 All., 1). 

The Legal Remembrancer (Mr, 11. Bell) submitted that the Court had power 
to order the arrest of the accused persons. It was true that s. 272 did not 
expressly give the Court this power, but it was a power which was impliedly 
vested in the Court. Where a Court had jurisdiction over an offence, it had 
of necessity power to bring the persons accused of the offence before \t~^Bane 
V. M^ihnen (2 Bing., 63.) 

* [Soc. *i7*i The Local Clovornrnent may direct an appeal 
No appeal in case of by the Public Prosecutor or other officer, specially or generally 
except on behalf appointed in this behalf, from an original or appellate judgment 
of Government. of acquittal ; but in no other case shall there be an appeal from 

a judgment of acquittal passed in tiny Criminal (jourt. 

Such a'ppeal shall lie to the High Court, and the rules of limitation shall not apply to 
appeals presented under this section.] 
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The adiniseion of the appeal revived the charge against the accused ; and it 
was absurd to treat persons accused of murder as mere^i'espondents in an appeal. 
Before the appeal was heard, the accused ought to be in the custody of the law. 
If the accused were treated as respondents, and merely served with notice of 
the appeal, it would be opetf*to them after the. appeal had been heard, and a 
capital sentence had perhaps been passed upon them, to plead that they had 
never been served with notice of the appeal. In such a case what would the 
Court do. There was no [282] provision in the law for rehearing an appeal. 
Under s. 297, when the Court ordered that an accused person w'ho had been 
improperly discharged he tried, it was not disputed that the Court could order 
the re-arrest of the accused ])er3on though there was no express provision on 
the point in the section ; and in the same way he submitted that the Court had 
equal authority to direct the re-arrest of the accused on the luirnission of an 
appeal under s. 272. 

MaopherBOn, J* — Let the Magistrate be directed to re-arrest Gobin Tewari 
and Jodoo Lall, and keep them in custody till the hearing of tlie appeal. 

AypU cation granted. 


NOTES. 

[Followed in (1879) 2 All., 340; (1879) 2 All., 386.] 


The QHth March, lH7(i. 

Pre.SENT : 

Mr. .Tusttce Macphrrson, Mr. Justice Markby, and Mr. Justicr 

Morris. 


In the Matter of the Petition of Mohesh Mistree and another,' 


Criminal Procedure Code (Act X of fis. 294, 296, 290 and 297 — Order of 

Discharge under s. 210 — Revival of Proceedings. 

An order of a District Magistrate, directing the revival of certain cnminal proceedings 
against the petitioners who had boon disch<irgod under s. 'Itb of the Criminal Procedure Code 
by a Subordinate Magistrate after evidence had been gone into, quashed as illegal and 
ultra vires. 

As the case was one of improper discharge and <Mmo before the Magistrate under s. 2f).'5 
of the Criminal Procedure Code, the proper and only course for him was to report it for orders 
to the High Court, which, if of opinion that that the accused were improperly discharged, 
might, under s. 297, have directed a retrial. 

The case of Sidya bin Satya differed from. 

Application to set aside an order of the Magistrate of Alipore for the 
revival of certain criminal proceedings against the petitioners, discharged by the 
Cantonment Magistrate of Barrackpore under s. 215 of the Code of Criminal 
Procedure. • 

The facts of the case material to this report are as follows ; — In July 
1875, one Gopal Malla charged the petitioners with [283] causing hurt to him 

• Criminal Motion, No. .58 of 1876, against the order of the District Magistrate of the 
S4-Fei^unnas, dated the lOth February 1876, 


191 



I.L.R. 1 Cal. 284 in the matter oe mohesh mistbee <&c. [1876] 


in the Court of the Cantonment Magistrate of Barrackpore, then presided 
over by Colonel Eldertom who heard the evidence for the prosecution and called 
upon the petitioners for their defence. Before the disposal of the case, however, 
he was relieved in his office by Captain Hopkinson, wlio refused to decide 
the case on the evidence taken before his predecessor, and heard the case de 
novo. Captain Hopkinson, who was a Magistrate of the first class, did not 
believe the evidence tendered on behalf of the prosecution, and discharged the 
petitioners. • 

The complainant thereupon •applied to the Magistrate of the district, 
praying for a revival of the case, on the ground that all his witnesses were not 
examined by Captain Hopkinson. The District Magistrate, upon such rx parte 
statement, on the 10th of Feliruary 187G, ordered the revival of the case, holding 
that “ as the case was one triable under Chapter KVII of the Criminal 
Procedure Code, the order for the discharge of the accused persons should not 
have been passed without hearing all the witnesses for the prosecution.” The 
Magistrate also added that he had no doubt, that the High Court would quash 
the order of discharge if the case came before them ; but he did not think it 
necessary to make any reference, inasmuch as a discharge under s. 215 was not 
equivalent to an acquittal, and did not bar a fresh eiuiuiry into the same fact. 
He accordingly directed the Joint-Magistrate to proceed afresh with the case 
against the petitioners under Chapter XVII of the Criminal Procedure Code. 

The petitioners applied to the High Court, on the 1st of March 1876, to 
have the above order quashed as illegal and made without jurisdiction, and, 
upon such application, a rule was issued by Macpherson and ^I(>R^iTS, JJ., on the 
prosecutor, to show cause why the order of tlie 10th of February should not he set 
aside, and the records were sent for under s. 294 of the Criminal Procedure 
Code! There being some doubt on the point raised before the High Court, 
owing to the case of Sidya bin Satya, decided by the Bombay High Court, and 
referred to in the notes to s. 215 in the 5th edition of Prinsep’s Criminal 
Procedure Code, the rule came on for hearing on the 28th of [284] March 
before three Judges, viz., Macpherson, MaRKPV, and MoRRiS, JJ. 

Babu Brojonauth Mitter for the petitioners. 

No one appeared for the Crown. 

The judjinent of the Court was delivered by 

Maopherson* J. — It seems to us to be clear that this case came before 
the Magistrate of the 24-Pergannas under s. 295 of the Criminal Pi ocedure Code, " 
and that it was in the first instance dealt with by the Magistrate under that 
section. That being so, his proper and only course was to proceed under s. 296 i 

* tSec. 296 ; — Any Court of Session or Magistrate of the 
Powers of Court of Scs- District may, at all times, call for and examine the record of 
sion and Magistrate to call any Court 'subordinate tc- such Court or Magistrate, for the 
for record of Subordinate purpose of satisfying itself or himself as to the legality of any 
Courts, sentence or order passed, and as to the regularity of the 

proceedings of such Subordinate Court. 

For the purposes of this section, every Magistrate in a Sessions Division shall be deemed 
to be subordinate to the Sessions Judge of the Division.] 

t tSec. 296 : — If the Court of Session or Magistrate of the District is of opinion that the 
judgment or order is contrary to law, or that the punishment is 
Report to High Court, too severe or is inadequate, such Court or Magistrate may report 

^ the proceedings for the orders of the High Court : 

Provided that in sessions cases if a Court of Session or Magistrate of the District considers 
that a complaint has been improperly di.sjniss;jd or that an aocusod person has been improperly 
discharg^%y a Subordinate Court, such Cjurt or Magistrate may direct the accused person 
to be ooromi^t^ for trial.] 
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to report the case for orders to the High Court, which (under b. 297) might 
have ordered the accused persons to be triad, if of opinion that they liad been 
improperly discharged. 

A case {re Sidya bin Satya) quoted by Mr. Prinsep in his latest edition of 
the Criminal Procedure Code, as having been decided by the B^oinbay High 
Court, has been referred to as showing that the Magistrate was right in the 
course he adopted. But that case is not reported in the regular reports of the 
Bombay High Court : nor have we been able to find any report of it. The full 
facts with which the Bombay Court had to'' deal are not before us, and we are 
unable to say how far the Court may really have gone. The note we have of 
this decision is therefore of little value ; and, taking it as it stands, we are not 
prepared to agree with it as regards cases corning before the Magistrate 
under s. 295. 

Dealing with the matter under ss. 294 ' and 297, we tliink there is material 
error in the Magistrate’s proceeding, and that his order*, directing the Joint 
Magistrate to entertain the fresh complaint now made and all the subsequent 
proceedings, ought to be quashed. 

Whatever may have led to the various delays which have occurred in the 
prosecution of this case since the 21st of July 1875, there is no doubt that very 
great and unfortunate delays have taken place. It is, as a rule, most unfair and 
undesirable [233] in every way to order an accused person to he tried over and 
over again for the same offence, unless under very peculiar circumstances. In 
the present instance there is nothing peculiar in the circumstances to warrant a 
third trial : and it seems to us wrong and improper (within the meaning of 
s. 294) tliat an order should be made directing tlie prosecution to he now 
recommenced. 

The order of the 10th of F’ehruary anrl all the subsequent proceedings* ai*© 
quashed. 

Order quashed. 


NOTES. 

[ The main caso was merely followcni in 1 (\ Jj. B. 83 ; (1878) Bom. 534 ; 

(1879) 4 Cal. G47 ; (1884) 10 Cal. ‘268. 

In (1S79) 2 All. 570 this case was distinguished on the (acts and it was there held that a 
rc-e.oimTiitmcnt of the already discharged accu.sed on a different charge under the orders of 
the District Magistrate, though at the suggestion of the’ Stissions Judg?*, was not illegal as 
there w'as no “ direction to commit. ” 

In (1858) 2 Xlal. 405 the main case was followed with the observation that under the 
new Code the District Magistrate has the power to order further inquiry. 

In (1900) 28 Cal. 662 F. B. it was held by the majority that a Presidency Magistrate 
is competent to re-hcar a warrant case in which he has discharged the accused person. J 

♦ £See. 294: — The High Court may call for and exumine the record of any case tried by any 
Subordinate Court for the purpose of satisfying itself as to the 
Power to call for records legality or propriety of any sentence or order passed, and as to 
of Subordinate Courts. the regularity o^ the proceedings of such Court.] 

♦ 
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HAERIS t). 


ORIGINAL CIVIL. 


The. 16th May, 1876. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 

Harris verms Harris. 

Harris verms Koylas Chunder Bandopadia. 


Husband and Wife — Mamed Woinan's Property Act (III of 1874), 
ss. 7 aiul 8 — Succession Act {X of lS6u), s. 4 —Action for 
Trover — Wife ayainst Hushamh 

The plaintiff was, at the time of her marriage in 1870, possessed in her own right of 
certain articles of household furniture, given to her by her mother. Since January 187.5 she 
had lived separate from her husband, but the furniture remained in his house. In February 
1875, her husband mortgaged the property to B, without the plaintiff's knowledge or consent. 
In Juno 1875, one KCB, .i creditor, obtained a decree .against the husband and B, in 
execution of which he seized the furniture as the property of the husband, and it remained in 
Court subject to the seizure. Tn July 1875, the plaintiff instituted a suit in her own name in 
trover to recover the articles of furniture or their value from her husband, on the ground that 
they were her scp.arate property, and in August 1875 she preferred a claim in her own name to 
the property under s. 88 of Act IX of 18.50.* It was found on the facts that the furniture was 
the property of the plaintiff. The husband .and wife were persons subject to the provisions of 
the 'Succession Act, s. 4 and the INTarriod Woman’s property Act, 1874. 

Held that, under s. 7 of the latter Act,t the suit was maintainable against the husband. 

Held also, that the judgment for the plaintiff in the suit, to recover the furniture or its 
value from the husband, could not, without sati.sfaction , have the [ 886 ] effect of vesting the 
property in the husband from the time of the conversion, and therefore the claim under Act 
IX of 1850 was also maintainable. 

Bi'inaniead v. Harrison (L. R., 6 C. P. .584), followed. 

*ISec. 88 : — If any claim shall be made to, or in respect of, any goods or chattels taken in 
execution under the process cf any Court holdcn under this Act, in respect of the proceeds 
or v^lue thereof, by any person n(St being the paity against whom such process has issued, the 
Clerk of the Court, upon application of the Officer charged with the execution of such process, 
as well before as after aij,\ action brought against such officer, may issue a summons calling 
before the said Court, as well the party issuing such process as the party making such claim, 
and thereupon any action, which shall have been brought* in the Supreme Court in respect of 
such claim shall be stayed, and any Judge of the Supremo Court on proof of the issue of such 
summons, and' that the goods and chattels were so taken in execution, may order the party 
bringing such action to pay the cost of all proceedings had upon such action after the issue of 
such summons out of the Court of Small Causes, and the Judges of the Court of Small 
Causes shall adjudicate upon such claim and make such older between the parties in respect 
thereof, and of the costs of the proceedings as to them shall seem fit, and such order shall be 
enforced in like manner as any order made in any suit hr night in such Court.] 

t[8ec. 7 ; — The domicile of origin of every person of legitimate birth is in the country in 
which, at the time of his birth, his father domiciled ; or, if he is a posthumous child, in 
the oottntry in which his father was domicilSl at the time of the father’s death, 

ILLUSTRATION. 

At the time of the birth of A, his father was domiciled in England. A’s domicile of origin 
is in England, whatever may be the country in which he was born. 

Sec. 8 ;-^Thc domicile of origin of an illegitimate child is in the country in which, at the 
time of his birth, hik mother was domiciled.] 
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Cask referred for the c/^iiiion of the High Court, under y. 55, Act IX of 
1850,'' by G. C. Sconce, the OHiciating First Judge of Irhe Calcutta Small Cause 
Court. 

The material portion of t|je reference was as follows : — 

“ The first suit was instituted, in her own name, on the 12tK July 1875, 
by Ella Harris, a married woman, against her husband. It is a suit in trover 
to recover certain household furniture, alleged by the wife to be her separate 
property, or its value. 

Ella Harris is an East Indian woman. Slig was married to her husband 
P. H. Harris in Calcutta, on the 24th of January 1870, at the Church of the 
Sacred Heart, Dhurrumtollah. They are both Roman Catholics. They lived 
and cohabited together at 22 Kenderdine’s Lane, where the husband still 
resides. The wife's mother, Mrs. Noel, lived with them, and still resides there 
with Mr. Harris. P. H. Harris is the son of one J. M. Harris, who died in 
Calcutta in 1865. The son believes that his father was born in England, but 
he had long made Calcutta his liome, and had acquired a domicile here. P. H. 
Harris was born in Calcutta, where he has always lived, and he had no other 
domicile. He has no relatives in England. He is 25 years old, and employed 
in the Military Secretariat. On the 20th January 1875, Mrs. Harris left her 
husband, and eloped with a man called Margray, who was afterwards prosecuted 
by the husband, to conviction for adultery. The wife has not since returned to 
her husband, but lives with some friends at 7 Emambaugh Lane in Calcutta. 
The marriage has never been dissolved. 

The plaintiff was, at the time of marriage, possessed of the articles of 
furniture in her own right, which were given to her by her mother. A wing 
almirah was bought l)y Mrs. Noel, the mother of Mrs. Harris, about a year 
after her daughter’s marriage, and given by her to her daugliter. The present 
value of all the property is stated to be Rs. 200. The property until very lately 
remained in the husband’s house and under his charge. Subsequently to the 
separation, the plaintiff demanded [2S73 the above property from lier husband, 
who, on the 11th June 1875, sent her the following letter : ‘ It is not for me 

to deprive you of your property, you are, therefore, at liberty to take it away 
whenever you want, and in whatever way you please.’ Mr. Harris afterwards 
refused to give up the property, telling bis wife, she might, if she could, recover 
it through the Court. After his wife left him, Mr. IJarris mortgaged the property 
in February 1875, without her knowledge or consent, to one Mr. Bouchez,*but 
the property remained in his (Harris’) own house. Boucliez subsequently, on the 
I7th June, obtained a decree against him, which is still unsatisfied. On the 
12th July, Mrs. Harris instituted in her own name tlie suit in trover against 
her husband to recover the proi)6rtyor its value. The husband did not appear 
to defend the suit brought against him, but I considered his evidence necessary 
in both suits which are now before the Court, and I desired his attendance 
that he might be examined personally.” 

After setting out s. 4 of Act X qf 1865, and ss. 7 and 8 of - the Married 
Woman’s Property Act, 1874, the Judge, who referred the case, continued : — “ I 
entertain considerable doubt whether tha Legislature intended so absolutely to 

* [Soc. 55 : — The Judges df the Court of Small CauHoa may, in their discretion, reserve any 
question of law or equity on which they ontort^in doubts or which they shall bo request^ by 
either party to the suit to reserve, for the opinion of the Judges of the Supreme Court, and 
shall give judgment contingent upon the opinion of the said Supreme Court on a case which 
they shall thereupon bo entithSd to state to the said Court. If only two Judges sit together 
and shall differ in opinion, the question on which they differ shall be so referred.] . 
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abolish the doctrine of unity of person between husband a^d wife as to enable 
them to sue each other daring the marriage, about the right to possession by 
one or the other of some portion of the furniture in what should be the common 
dwelling-house, or about some petty debt : and I do not apprehend that such 
suits ever would be brought, except upon some domestic difference, more or less 
serious, arising. 

“ 1 now come to the second suit. It is an interpleader suit, instituted, on 
the I8th August 1875, by Ella Harris in her own name against Koylas Giiunder 
Bandopadia, w4io obtained judgment against P. H. Harris and Mr. Boucliez on 
the 36th June 1875 last. Koylas Chunder Bandopadia, on the llth August, 
in execution of his decree, by a warrant of this Court, seized all the articles but 
one which Mrs. Harris claims in' the suit against her husband, supposing them 
to be the property of F. H. Harris his judgment-debtor. The property is at 
present in Court under the seizure. It was [28S] seized in the house 32 
Konderdine’s Lane, where Ella Harris had left it. Babu Odoy Chunder Bose, 
the pleader, who appeared on behalf of Koylas Chunder Bandopadia, contended 
that, if the plaintiff recovered a judgment against her husband in the trover 
suit, such judgment would vest the property in the goods in the husband 
from the time of the conversion, and tliat therefore the articles, when seized by 
Koylas Chunder Bandopadia in execution of his decree, must be deemed to be 
the proijerty of P. H. Harris, the judgment-debtor.” 

After referring to the diotim of Jbrvis, C.J., in Ihtcklaiid v. Jokmon (15 
C. B., 145, see pp. 162 & 163) and the case of Brinsmead v. Ilarnson (L. R., 6 
C. P., 384 ; see p. 588, per WiLLES, J., and the same case on appeal, L. R., 7 
C. P., 547, per BLACKBURN and Lush, JJ.), and finding on the evidence that 
the articles claimed in the suits were the property of Mrs. HaiTis and not of 
her husband, the learned Judge gave judgment for the plaintiff in both suits 
contingent on the opinion of the High Court, as to whether, under the circum- 
stances stated, the suits or either of them were maintainable. 

No Counsel appeared for either party in the High Court. 

The following was the opinion of the Court : 

Garth, G.J . — We are of opinion that both thoae suits have been correctly 
decided. 

Mrs. Harrisewas ontitled^as against her husband to the property in question, 
and could sue him for it under s. 7, Act III of 1874. ' 

If the suit was to recover the articles themselves or their value, it was in 
form an action of detinue, not of trover ; but, whatever the form may have been, 
we are of tlie same opinion as the Court of Common Pleas in Brimniead v. 
Harrison (L. R., 6 C. P., 584), that a judgment in such a suit, without satis- 
faction, does not ciiange the property in the goods. The true explanation of 
the doctrine attributed to Jervis, C.J., in Buckland v. Joh7ison (15 C. B., 145) 
[289] is this, that a man w^ho has recovered the value of his goods in one action 
in the shape of damages, shall not be allowed to recover fche goods themselves in 
another action ; but this reason only applies when the damages have been actually 
reeovered. « 

[See. 7 : — A married woman may maintain a suit in her own name for the recorery of 
paroyerty of any description which, by force of the said Indian Sucoession Act, 186&, or of- this 
Act) is her'sei»rat6 property ; and she Mhall have, in her own name, the r^ame remedies, both 
civil and criminal, agaiutit all-arsons, for the protection and s^irity of such property, as it 
she were unmarried, and obe sj|aU bo Uabl4« to such suits, processos, and orders in respect of 
such property as she would be liable to if she were uniporried.] 
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' PRIVY COUNCIL. 

The HtK 0th and 10th Frhrimru, 1^76. 

Present : 

Sir J. W. OoLviLE, Sir B, PEaVcook, Sir M. E. Smith and 
Sir R. P. Collier. 

Jumoona Dassya Plaintiff. 

verms 

Bauiasoondai'i Dassya Defendant. 

[On Appeal from the High Court of Judicature at Fori WiLhau in Bengal.] 

Adoptioih Suit to set aside — Infant Marriage — Presumption as to age — 

Power of Minor to give permission to adopt — Regs. X of 1 79d, s. 3H, 
aiul XXVI of 1703, s. — Mmor under Court of Wards — Onus 
p robandi — Estoppe I . 

The foundation for infant marriages among Hindus is the rchgiou's ohligation which is 
supposed to lie on parents to provide for a daughter, so soon as she is matura viro, a husband 
capable of procreating children ; the custom being that when that period arrives, the infant 
wife permanently quits her father’s house, to which she had returned after the celebration of 
the marriage ceremony, for that of her husband. The presumption, thcroforo, is, that the 
husband, when called upon to receive his wife for poriuaiicnt cohabitation, has attained the 
full age of adolescence and also the ago which the law fixes as that of di.scrctioiL. 

According to the Hindu law prcvaluiit in Hoiigal, .i lad of the age of hftoen is regarded as 
having attained the ago of discretion, and as competent to adopt, or to give authority to i^dopt, 
a son. 

Scmble. —The operation of s. 38, Reg. X of 17'.)8, which, road t«>gethor with s. 2, Reg. XXVI 
of 1703, prohibits a landholder under the age of eighteen from making an •iduptioii without 
the coiisout of the Court of Wards, is c aitiucd lo porr»>ii'. who arc under the guardianship of 
the Court of Wards. 

Qmcrc, whether a decree in favour of the adoption passed in a suit by a reversioner to set 
aside an adoption is binding on anv roversioiiDr except th'.plamtilY ; and whvtbor a decision in 
such a suit adverse to the adoption would bind the adoptul son as between himself and any 
other than the plaiiitifT. 

Appeal from a decision of the High Court, Calcutta (Kemp and 
PONTIFEX, JJ.), dated the i4th February 187d, reversing [290] a decision of 
the Subordinate Judge of Rajshahye, dated the 26th February 1872. 

The plaintiff Jumoona Dassya sued to sot aside the adoption of a son by 
the defendant Bamasoondari Dassya, who was the widow of the plaintiff’s 
deceased son Gobind Chunder Mozoomdar. The ease was governed by the Hindu 
law prevalent in Bengal, under which a widow has no power to adopt without 
the sanction of her husband. Bamasootidari alleged that the adoption was made 
by her in conformity with a written authority to that effect executeePby her 
husband shortly before his death. The jflaintiff contended that this writing was 
a forgery conti-ived to defeat the reversionary interest of herself and her daughters 
in the property which had belonged to her son. In the first Court the written 
autliority to adopt was held to be a forgery, and the plaintiff had a decree in her 
favour. On appeal the High Coui't held the authority to adopt to be proved, and 
on an objection that was taken as to Gobintt Chunder’s power to' execute the 
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permission to adopt, inasmuch as he was then a minor, they found that though 
not of full age, he had arrived at years of discretion, and were of opinion that, 
on the authority of Eajendra Narain Surma Lahoree v. Saroda Soonduree Dabee 
(16 W. E., 548), the deed of permission to adopt was not invalid by reason of 
his minority. They therefore dismissed tlie plaintiff’s suit with costs. From 
this decision the plaintiff appealed to Her Majesty in Council. 

The facts of the case are fully disclosed^ in their Lordships’ judgment. 

Mr. Doyne for the apijellant The written authority to adopt set up by the 
plaintiff is a forgery, and even^f it were genuine it is invalid. [SiR J. CoLVILE. 
— What interest have you whicli entitles you to bring this suit ?1 The plaintiff 
has a reversionary interest. But for this adoption she would be heir to her son 
on Bamasoondari’s death. She sues on her own behalf and on l)ehalf of her 
daughter. [SIR J. CoLViLE. — You are suing for a declaration of rights which 
are remote and contingent, does not the case of Kathama Natchiar v. Dorasinga 
£2913 Tcvar apply ? (15 B. L. R., 83 : S. C., L. R., 2 Ind. Ap., 169).] Our suit was 
brought under an apprehension that if delayed it might become barred under the 
Limitation Act, No. IX of 1871, wiiicli by article 129 of schedule II, allows 
only twelve years from “ the date of tlie adoption or, at tlie option of the plain- 
tiff’, the date of the death of the adoptive father,” witliin which to bring a suit 
to set aside an adoption. 


Assuming that the alleged authority to adopt was in fact executed by Govind 
Chunder Mozoomdar, he was at the time a minor and incapable of granting such 
a power without the consent of liis guardian. .According to the plaintiff’s wit- 
nesses, Govind, at the time of his death, was not more than twelve or thirteen 
years of age, but taking his age to Iiave been between sixteen and seventeen as 
deposed to by the defendant’s witnesses, the case falls under s. 33, Reg. X of 
1793,’" and s. 2, Reg. XXVI of 1793, * the effect of which is to declare that no 
adoption by a landholder under the age of eighteen shall be deemed valid without 
the previous consent of the Court of Wards. [SlR J. CoLViLE. — Reg. XXVI 
of 1793 does not alter the general law as to the minority of Hindus, but says 
that in particular cases the age of eighteen shall bo the age of majority.] Had 
Govind Chunder been under the Court of Wards he must have had the consent of 
the Court of Wards ; on the same principle wo contend that not being under the 
Court of Wards he could not validly adopt without the consent of his guardian. 
[Sir M. Smith ^jeferred to the observations made by their Lordships in their 
judgment in Amceroonnissa Khatoon v. Abadvonnisaa Khatoon (15 B. L. R., 81 ; 
S. C., L. R., 2 Ind. Ap., 108). SIR J. Colvile.— The Regulations of 1793 
referred to seem only to apply in respect of estates of which possession has been 
taken by the Court of Wards. The disqualified persons under the Regulations 
are owners of the estates of wliich the Court of Wards has taken charge. Here 
the minor was not under the Court of Wards. We cannot extend positive law 
by analogy or parity of reasoning. Moreover, Reg. X only says that an adop- 
tion by the minor shall not be valid. Does that prevent his giving a valid 


No adoption by disqualified 
laudholi^rs valid without 
previom? consent of the Court 
of Wards. 


*£Sec. 33 No adoption by disqualified landholders is 
ttj bo deemed vftlid, without the previous uonsont of the 
Court of Wards, on application made to them through the 
Collector.] • 


t [Sec. 2 : — The rule contained in section XXVIII, 
Period of minority extended Regulation X, 1793, which limits the minority of Hindoo 
to the end of the oightooiith and Mahoniedan proprietors of estates paying revenue to 

Government, to the expiration of the fifteenth year, is here- 
by re.scinded. and the minority of such proprietors is 
declared to extend to the end of the eighteenth year.] 
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authority to adopt ?] I would saya/or/Zo?? it does. [Sir J. Col vile.— There 
may be reasons why a minor [292J should. n.)t be himself allowed to adopt, 
which would not extend to his giving a power to another] . It is submitted 
that no person can give a power to another to do that which he cannot do 
himself. The late Sudder Cdurt held that the Eogulation applied, as well to a 
power to adopt, as to an adoption — Anwndmoyee Chowdrain v. Sheeb Chunder 
Boy (S. D. A., 1855, p. 218). [Sir M. Smith. — The case does not seem to have 
been argued before the High Court on the question whether Govind Chundei- was 
a minor by statutory enactment. The Judges do not notice that point. They 
consider the question of minority under the Hindu law. If it is a question of 
statutory law, it does not matter wdiether Govind was twelve or seventeen, if lie 
was not eighteen.] The Judges of the High Court say that Govind was not of 
full age. An adoption by a minor has no civil effect. See Vyava^ha Darpana, 
sec. 521, p. 770, and secs. 206, 207 at pp. 396, 397. 

Mr. J, D. Bell for the respondent. — There can he no argument from ana- 
logy in respect of statutory law, and Reg. X of 1793 only applies where the minor 
is under the Court of Wards. In Bengal a Hindu who has attained fifteen 
years of age has an uncontrolled power to adopt — Eajejidro Nai'ahi Lahooree 
V. Saroda Soondnrec Daboe (15 W. R., 548). But if a guardian's consent were 
necessary, the evidence is that it was given. The question of minority does 
not however really arise in the case. If Govind Chunder was only twelve 
years of age, the defendant’s case were false from the beginning. 

Mr. Doyne replied. 

Their Lordships’ Judgment was delivered by 

Sip J. Oolvile. — This is an appeal against the decree of the High Couft of 
Calcutta, which, reversing a decree of the Subordinate Judge of /ilia Kajshahyo, 
dismissed the plaintiff’s suit. 

The suit was brought by a Hindu widow, Jumoona Dassya, against her 
daughter-in-la>v, Bamasoondari Dassya, who was sued in her own right, and also 
as the guardian of Giris [293] Chunder Mozoomdar, whom she had adopted 
under an authority alleged to have been executed by her deceased husband. 
The object of the suit, which may be taken to be a suit between Jumoona 
Dassya and the infant adopted, was to set aside that adoption, and to 
have it declared invalid. Jumoona was tlie widow of Giy'u Pershad, \vho 
died in the year 1851. He left, besides hiS widow, two sons, Govind 
Chunder and Gopal Chunder, and three daugliters. On his death-bed he 
executed a wasiutnamahj the effect of which was to constitute his widow 
the guardian of the two sons, and manager of his ])roperty during their 
minorities, with a direction that, on tlieir attaining majority, the elder 
should take a nine-anna share, and the younger only a seven-anna share of 
his estate. Govind Chunder, the eldest son, died in the year 1853. He had, 
according to the custom of Hindus, been married in his father’s lifetime, whilst 
yet a child of tender years, to another child some years younger than himself. 
It is alleged on the part of the defendajits that on his death -bed, the day before 
his death, he executed a document authorizing liis widow to adopt a scto ; and 
the truth of this allegation is the principal question in the cause. 

If the adoption stands good, the adopted son is not only entitled as actual 
possessor to the share of Govind Chunder, his adoptive father, but upon the 
death of Jumoona, will, if then living, become entitl^ to take the share of the 
other brother, who died unmarried, and whilst still a child, in preference to the 
sisters of his father. On the other hand, if the adoption is invalid, Jumoona, 
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if she survives Bamasoondari, will beooiuo entitled on the death of the latter to 
the share of her eldest soti. This contingent interest is the only loom atandi 
which she has in the present suit: although the desire to strengthen the future 
and contingent claims of her daughters may liave been an additional motive for 
bringing it. . * 

Various questions were raised in the suit which are now of no moment. 
The only substantial issues are, first, whether Govind Ghunder did execute the 
alleged authority to adopt ; and, secondly, if he did so, whether ha was by reason 
of his age capable of executing such a document. 

£ 294 ] Theii’ Lordships think it will he desirable, in the first place, to come 
to a clear conclusion upon a question which has been very much disputed in 
the cause, n&mely, the age of Govind Chunder at the time of his death, because 
it is one which bears upon both the issues to be now determined. It bears of 
course directly upon the latter of them, and it bears indirectly upon the former, 
inasmuch as the older Govind Chunder was, the more probable is it that he 
would desire to execute such a document as that in question. 

The contention in the present suit is, that although Bamasoondari was, at 
the time of her husband’s death, 11 or 12 years old, he was only between 13 
and 14 ; that there was not a difference of more than two years between them. 
That there can be any doubt now as to the age of Bamasoondari, is, their 
Lordships think, impossible. (After stating an admission of Jumoona that there 
was a difference of about four years between the age of Bamasoondari and that 
of her husband, his Lordship continued) : The question of Bamasoondari ’s 
age was solemnly tried and determined between her and her mother-in daw 
in the suit of 1860. The horoscope of Bamasoondari was then produced, and 
the'finding of the J udge made it perfectly clear that she must have been, at her 
husband’s death, of the age of 11 or 12 years. The result of that suit, no 
doubt, has been the consensm of the witnesses on both sides in the present suit 
as to the age of Bamasoondari. But the effect of the admission of Jumoona 
remains, and there is no reason why we should come to any oonclusion 
other than that the difference of age between Bamasoondari and her husband 
was that which was originally stated. Their Lordships, moreover think 
there is great force in the observations of Kemp, J., a Judge admittedly of 
large experience as to native usages and customs upon this point. He thinks 
that Hindu marriages are usually arranged so that there is a difference con- 
siderably more than one or two years between the age of the husband and 
wife ; and their Lordships think this is probable and reasonable. The 
foundation upon which marriages between infants, which so many philosophical 
Hindus consider one of the most objectionable of their customs, are supported, 
029] is the religious obligation which is supposed to lie upon parents of 
providing for their daughter, so soon as she is mutv/ra viro, a husband capable 
ol procreating children ; the custom being that when that period arrives, l:be 
ipifant wife permanently quits her father's house, to which she had returned 
^eiifter the celebration of the marriage ceremony, for that of her husband. 
Therefore, it is to be expected, botl] fpr physical and moral reasons, that 
marriages should be arranged so that the husband, when called upon to reeeive 
his wife for permanent cohabitation, c should have attained the full age of 
adolescence, .and also the age which the law fixes as that of discretion. 

Their Lordships, therefore, upon the evidence, have no difficulty in eoming 
to the conclusion that Govind Chunder was, at the time of his death, of the 
age of 15, or 16^ and, therefore, of an age which, according to the law prevaleDt 
in Bengal, is to be regarded as the age of discretion. 
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(His Lordship then examined the evidence bearing on the execution of the 
authority to adopt, the conclusion being that the decision of the High Court 
was not to bo disturbed. He then continued) : — 

The only remaining poinA is that taken by Mr. Doyne, to the effect that 
although Govind Chunder may have been of the age of discretion ‘according to 
the Hindu law as prevailing in Bengal, he was still a minor under the 2nd 
section of Reg. XXVI of 1793, and. that under the 33rd section of the prior 
Reg. X of 1793 he could not make the adoption without the consent of his 
guardian. The last- mentioned enactment prohiJ)its a disqualified proprietor 
from making an adoption, except wnth the sanction of the Court of Wards ; and 
it has been determined by the Sudder Court in the case cited, Amindmoyee 
Chowdrain v. Sheeb Chunder Boy (S. D. A., p. 218), a case which 

afterwards came here, though not on the same point {hco 9 Moore’s I. A., 287), 
that the prohibition applies equally to an authority to adopt and to an actual 
adoption. But the words of the 33rd section of Reg. X of 1793 would seem 
to confine its operations to persons who are under the guardianship of the 
Court of Wards. And we have the judgment of MiTTER, J., to [296] the effect 
that where a minor is not under the Court of Wards, but has attained years of 
discretion according to the Hindu law, he is capable of executing such an 
instrument as this — Rajendro Narain Lahoori v. Saroda Soonduree Dabec (15 
W. R., 548). If then the case actually turned upon this point, their Lordships’ 
opinion would have been that Govind Chunder was not incapacitated from 
executing this instrument by reason of his not having attained the age of 18 
years. If, however, the consent of Jumoona was, as their Lordships think 
they must take it to have been, given to the execution of the instrument, the 
particular objection thus taken by Mr. Doyne would not arise. 

• 

Their Lordships have dealt with this case as if the question were one 
fairly open for trial between the parties. They give no opinion as to what the 
effect of a decree in such a suit may be, whether one in favour of the adoption 
is binding against any reversioner except the plaintiff, or whether, on the other 
hand, a decision adverse to the adoption would bind the adopted son as between 
himself and anybody except the plaintiff*. All their Lordships can do on the 
present occasion is to say that Jumoona has not made out her right to have 
this Jidoption declared invalid, and they must humbly advise Her Majesty to 
affirm the judgment under apj^eal, and to dismiss this appeal with costs. 

^ • 

Appeal dismissed,* 

Agent for the Appellant : Mr. T, L. Wilson. 

Agents for the Respondent : Messrs. Nfckimon, Prall and Nickinson, 

NOTES. 

£ I. ADOPTION— BY MINOR-YALIDITY OF— 

(а) In (1879) 5 Cal., 863, the adoption was made hv a minor after attaining ago of 

discretion. Held it was valid. , 

(б) In (1890) 18 Gal., 69, adoption was actually performed by a minor widow, though 

* authority to adopt was given by *hor deceased husband when of age. Held 

adoption valid. 

(c) In (1890) 15 Bom., 568, as no express authority is required in the Mahratta 
country for a widow to adopt, it was hold that the adoption was valid even 
though her husband died at the age of 10 years as his authority to adopt can be 
inferred and if inferred, it will be valid. 
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• • 

». WnnUMBSB-HOW FAB BOIU BT. BIRDIMe OH SOBSHOOBin UVf BSIOH- 
URS — • • 

(a) In (1899) 88 AIL, 88, it was held that as one reversioner does not claim through 
another reversioner, but only through the last full-owner, the right to contest 
an alienation or adoption by a widow, thougH barred as regards one reversioner, 
is not barred as against subsequent reversioners. 

3eeskl8o(i900)22AU.,8SS. 

(b) But in (1908) 29 Mad., 390, F.B., it wasAeld by a Full Bench that suits questioning 
adoption stand on a quite dt/forent footing from those impeaching validity of 
alienation and that a^suit brought by a reversioner disputing adoption must be 
held binding on the succeeding reversioners. 

IIL OEHBRAL- 

In (1888) 11 All., 19i, the main case as regards the necessity to marry one’s daughter was 
by way of analogy referred to while discussing the question whether a Hindu son inheriting 
the self-acquired property of his father, is legally bound to maintain his prodecoased brother’s 
widow. 

In (1887) 11 Bom., 727, this case was referred to for the obiter dictum that Positive law 
cannot bo extended by analogy or parity of reasoning.” There the question wa.s as to what 
extent a representative of a judgment-debtor was liable to the creditor.] 


[297] APPELLATE CIVIL. 


The 24th and 21 si Decejnher, 1875 and 25th Ajml^ 1876, 
Pbesent : 

Mr. .Justice L. S. .Jackson and Mr. Justice McDonell. 


Lokenath Ghose One of the Defendants 

versns 

Jugobundhoo Roy Plaintiff." 


Lessor and Lessee- -Lease granted while Lessor is out of possession — 

• Eights of Lessee — Suit for 2 )ossessi(ni. 

A transfer of property, of which the transferor is not at the time of the transfer in 
possession, is not ipso facto void. 

Where a patnidar, while out of possession of the patni estate, granted a dur-patni 
thereof, held that the dur-patnidar’s suit against third persons, who were in possession of 
the estate, to recover possession would lie, it appearing that the plaintiff had paid an adequate 
consideration for the dur-patni, and that the dur-patni potla was not evidence of a contract 
to be performed in future on the happening of a oortaiu c^.itiagency, or that if it were bo that 
the plaintiff had done all he was bound to do to entitle him to specific performance of the 
agreement by the patnidar. • 

The plaintiff sued for a declaratjpn of his dur-patni and ohar-patni rights 
in certain estates and for possession. He alleged that he had obtained in 1278 
(1871) a dur-patni oi an 8 -anna share in the properties mentioned in the plaint 
from Grish Narain Boy and Mohendro Narain Boy, the heirs of Bykunt Nath 

Ko. 811 of 1874, against a decree of the Subordinate Judge of ZiUa 
MoorshedaW, dated Uie SOfih of June 1874. 
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Boy, tho patoidm* of tihe said share ; that he afterwards granted a sepatni of one 
of the estates to one Krishto Bullubh Boy and again took from the latter a 
char-patni ; and that, on attempting to take possession of the estates, he was 
opposed by the defendants* 

• 

The defendants contended, amongst other things, that the ?krar of 1278 
from Grish Nar'ain Boy and Mohendro Narain Boy in the plaintiff’s favour 
showed that the plaintiff’s title h^d not become complete and that neither 
Bykunt Nath Boy nor his heirs Gnsh Narqin and Mohendro Narain were ever 
the owners of the patni or in possession thereof, and that the plaintiff had never 
obtained possession of the estates granted in dur-patni. 

[ 398 ] The original ikrarof 1278 was not forthcoming, but a copy was put 
in evidence which, so far as material, was as follows : — 

Jst. I shall pay rent for the dur-patni mehal from the date on which 
1 shall get possession thereof, and within one month from the date of my 
obtaining possession, I shall pay the balance of the consideration money for 
which I have given a bond. If 1 fail herein, I shall pay with interest at the 
rate of one per cent, per month. If from any cause the crops of the entire 
mehal or of any portion of it are injured in the future, I shall get back from 
you with interest at the rate one per cent, per month consideration money in 
proportion to the injury which my interest will suffer, and you will also grant 
an abatement of rent in that proportion. 

J97id, From this time I shall pay out of the amount due to the zemin- 
dar whatever you have to pay into the Golieotorate under assignment regarding 
the zemindar's sudder rent as per towji of the mehals mentioned in the 
patni-potta and the profit which after deducting the same, you have to pay to 
the zemindar. If I do not get possession of the dur-patni mehals at present, 
you will pay me the rent which will be paid to the Collectoi’ate and the 
zemindar during the said period of dispossession, with interest at one per cent, 
per month from the amount which you will receive from other parties on 
account of wasilat for the period that I may be out of possession in my 
dur-patni time. If that be deficient you will pay me yourselves. After deducting 
from the said dur-patni rent the Golieotorate rent of Bs. 5,223-5-5 and the 
zemindar’s profit of Bs. 2,731-10-7 mentioned above, which I shall pay from 
the date on which I shall get possession of t];ie entire mohal, I shall go on 
paying you the remaining profit of Bs, 1,100. If I fail to pay the GollecCorate 
and zemindar's rent, and the mehal is consequently sold by auction, I shall be 
responsible for the loss or damages which will result therefrom. 

“ 3rd. If for obtaining possession of this property I or you have to 
institute any suit in the Gourt or in the Golieotorate, 1 shall pay the amount 
of costs and you will pay me tliat amount. If the suit is decreed you will 
receive the costs which will be stated in the decree and the wasilat for the 
period of [ 899 ] dispossession, and if it is dismissed you will pay the coats 
which will be incurred by the opposite party and there will be no concern with 
me.” 

The plaintiff paid the consideration for the dur-patni partly in costs and 
partly by a bond, the due date of which had not arrived when this suit was 
brought. 

It was admitted on the part of the plaintiff that Grish Narain Boy and 
Mohendro Narain Boy were not in possession when they granted thfij dui?-pateu 
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The first issue tried by the Subordinate Judge, and the only issue material 
for the purpose of tiiis report, was whether under the terms of the ikrar exe- 
cuted by Grish Narain and Mohendro Narain in favour of the plaintiff the 
plaintiff’s suit for possession would lie. This issue he decided in the plaintiff’s 
favour, holding that the rulings cited by the defendant, viz,^ Baja Sahib 
Prahlad Sen v. Budhu Sing (2 B. L. E., P. C., Ill, at p. 117 ; S.C„ 
12 Moore’s I. A., 276, at p. 307) and Ranee Bhobosoondree Dasseah v. Issur 
Chtinder Dutt (11 B. L. B., 36) did not^apply, the facts of the present case 
being quite dissimilar, and that he considered the cases of Pran Kristo Dey v. 
Bissumhhur Sein (11 W. E., 81) and Tara Soonderry Debyay, Shama Soonderry 
Debya (4 W. E., 58) to be authority for the position that a transfer by one who 
has a right of possession, but who is not in possession, is not void on that 
account, and that in the present case there was no suggestion even that the 
plaintiff had not done all he was bound to do, and, as he had been distinctly 
empowered by his lessor to sue alone, that the transfer to him was complete, 
and that the present suit would lie. Having also decided the other issues in 
the plaintiff’s favour he gave him a decree for possession of the half share of 
the several mehals. From tliis decision the principal defendant appealed. 

Baboos Gopal Lai Miller and Lucky Churn Bose for the Appellant. 

Baboos Mohiny Mohun Hoy, Gooroodoss Bancrjce, and Ktshory Mohun Roy 
for the Eespondent. 

[300] The arguments raised and the cases cited appear in the judgment of 
the Court which was delivered by 

Jackson, J. (who, after stating the facts and the holding of the Subor- 
dinate Judge on the first issue tried as above, and briefiy stating the findings 
on the other issues, continued) : — In appeal the first point argued was that the 
Subordinate Judge ought to have dismissed the plaintiff’s case on the strength 
of the Privy Council Eulings cited by the (defendant) appellant. Great stress 
was laid upon the fact that Grish Naraiu and Mohendro Narain were admit- 
tedly not in possession at the time they granted the lease, which formed the 
basis of the plaintiff’s claim, and it was iK>inted out that the ikrar, dated 17th 
Assar 1278, clearly showed that the full payment of the consideration was 
contingent on the result of this litigation, and that thus the suit was eminently 
a speculative one. The rulings cited by the (defendant) appellant before the 
Subordinate Judge as well as Tara Soondarec Chowdhrain v. The Collector of 
Mymensingh (13 L. E., 49§), Ram Khelawun Singh v. Mussainut Oudh Koocr 
(21 W. E., 101), Boodhun Singh v. Mussamnl Luleefim (22 W. E., 535), and 
Bishonath Dey Roy v. Chunder Mohun Dutt Biswas (23 W. E., 165), were 
referred to in support of the appellant’s contention. Now the ruling in Tara 
Soondarec Chowdhrain v. The Collector of Mymensingh (13 B. L. E., 495) only 
shows that whore the vendor was a defendant in the suit, and the agreement 
was only to sell as much as was recovered, the suit could not be maintained as 
contrary to public policy. In the ruling in Ram Khelawun Smgh v. M^issamut 
Oudh Kooer (21 \V. E., 101), the principle laid down was that wherever a party 
executed a deed of sale of property not in his possession, this should beheld to 
be only a contract to sell, fn BhocMhun Singh v. Mussamut Luleefun 
(22 W. E., 536), it w’as ruled that an assignee of pro.perty is not entitled to 
recover against his assignor, on the fodfcing of a champertous contract, and that 
an assignee of proi^erty, whose assignor was not in possession when the assign- 
ment was mode, [301] can only recover oven from the hands of third persons, 
upon showing that he should have a right to enforce specific performance of his 
contract against his assignor, if the property were to come back to the hands of 
the assignor. The ruling in Bishonath Dey Roy y. Chunder Mohun Dutt Biswas 
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(23 W. R., 165), lays down the proposition that alleged purchasers whose 
vendors were not in possession, and who pay nothing for what is said to have 
been sold to them, are not competent to maintain a suit for x)ossession of the 
property in dispute. The ruling in Rajah Sahib Prahlad Sen v. Budhic Singh 
(2 B. L. R., P. C., Ill ; S.C., 12 Moore’s I. A., 275) has been fully discussed by 
the Subordinate Judge. 

None of these rulings in our opinion apply to the present case. The present 
case was not brought for the specific performance of a contract, and there is 
nothing to show that the plaintiff has not performed his part of the contract. 
The contract may be a speculative one, but there ■ is nothing to show that the 
plaintiff purchased at a sum below the value of the thing sold. The stipulation 
in the ikrar, regarding the refusal of part of the consideration money in case of 
loss of the thing sold, tends to show that the price paid was adequate. There is 
nothing in the present case to show that the dur-patni potta was evidence of a 
contract to be performed in future on the happening of a certain contingency, 
or that if it were so that the plaintiff has not done all he was bound to do, if a 
suit for the specific performance of the contract were brouglit. The ikrar in the 
present case shows that the transfer was in substance complete. The warranty 
clause at the end of the first paragraph shows not only that the consideration 
money was i)aid, but that under certain contingencies it would be refunded. 

In none of the cases relied on by the appellant has it been held that a 
transfer of property of which the transferor is not at the time of such transfer 
in possession would be ipso facto void. 

The rulings in Bikan Singh v. Mnssamat Parbutty Kooer (22 W. R., 99), 
Chedamhara Chetiy v, Renja Krishna Muthn Vira Puchanja [302] Naiker 
(13 B. L. R., 509), and Gungahiirry Nundee v. Raghubram Nundee (14 B. L. R., 
307) point to a contrary conclusion. In the first of these cases it was ruled 
that where a conveyance of property was made by a person who had been in 
possession and enjoyment for years before, and he was wrongfully ousted, the 
conveyance gave a right to sue for itninediate possession. In the second the 
Lords of the Judicial Committee of the Privy Council pointed out that the statute 
of champerty has no effect in the mofussil of India ; they held that the true 
principle was that stated by Sir Barnes Peacock, viz., that the Courts in India 
administering justice in accordance to the broad principles of equity and good 
conscience, will consider whetlicr the transaction is merely the acquisition of 
an interest in the subject of litigation bond fide entered into, or whether it is an 
unfair or illegitimate transaction got up merely *for the purpose of spoiler of 
litigation, and carried on for corrui)t or other improper motives. 

In the third the ruling w^as still stronger ; there it was distinctly held that 
delivery was not necessary to complete the title of the vendee; further, that 
this was the general rule in India, and that under the Hindu law a well-defined 
usage acquires the force of law. Considering, tlierofore, that the latter rulings 
support the view taken by the Subordinate Judge, we hold that in the present 
ease the plaintiff had a right to bring the suit. 

(Ilis Lordship, after deciiling the remaining issues in the plaintiff ’s favour, 
dismissed the appeal with costs.) * 

Appeal dismissed. 


NOTES. 

[ It was bold in the Bombay cases of (1882) 6 Bom. 880 F. B. and (1877) 2 Bom. 299 that 
delivery of posserisirm of the property sold is under Hindu Law essential to complete the title 
of the vendee and this decision wa.'. observed upon as not in conformity with the Privy 
Council rulings.] 
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[303] PEIVY COUNCIL. 

The 1st and '4iid December, 1876, and 6th February, 1876. 

Present : • 

Sir ?f. W. ColviijE, Sir B. Peacock, Sir M. E. Smith, and 
Sir E. Collier. 

The Mayor of Lyons Petitioner 

versus 

The Advocate-General of Ben^^al and others. 

[On appeal from the Iligh Court of Judicature at Fort William in Bengal.] 

Charitable Gift — Failure of Object —Cypres perfomiayice. 

The doctrine of cypres as applied to charities roMts on the view that charity in the abstract 
is the substance of the gift, and the particular disposiiion merely the mode, so that in the eye 
of the Court, the gift, notwithstanding the particular di.sp'^sition may not be capable of exe- 
cution, subsists as a legacy which never fails and cannot lapse. 

It cannot be laid down as a general principle that the cypres doctrine is displaced where 
the residuary bequest is to a charity, or that among chanties there is anything analogous 
to the benefit of survivorship, since cases may o.isily bo supposed where the charitable object of 
the residuary clause is so limited in its scope, or r'*quires so small an amount to satisfy it, that 
it would be absurd to allow a large fund bequeathed to a particular charity to fall into it. 

^)n the failure of a specific charitable bequest, jurisdiction arises to act on the cypres 
doctrine, whether the residue bo given in charitv or not unless upon the construction of the 
will a direction can bo implied that the bequest if it fails should go to the residue. 

In applying the cypres doctrine, regard may be had to the other objects of the testator’s 
bounty, but primary consideration is to bo given to the gift which has failed, and to a search 
for objects akin to it. The character of a chanty as lacing for the relief of misery in a parti- 
cular locality may guide the Court in framing a cypres sehom ‘to benefit that locality. 

Unless the cypres scheme framed by the lower Court be plainly wrong, a Court of Appeal 
should not interfere with it. 

Apelal fr<wn an ordoi; of tho High Court at Calcutta (Kemp and 
PoNllFEy, JJ.), dated tho 10th Reptenihor 1873, and mad(3 in certain causes ins- 
tituted for ihe purpose of administering the trust of the will of General Claude 
Martin. 

General Claude Martin was a Major-General in the service of tho 
Honourable East India Company, and a native of Lyons in [304] Franco. He 
died at Lucknow, in tho territories of the King of Oude, in the East Indies, on 
the 30th September 1800, leaving a will bearing date the 1st January of that 
year, and being then possessed of per.sonal property to a largo amount and also 
of houses and lands in Calcutta and other parts of India. 

The said will contained, among others, the following dispositions : — A gift 
of Ea. 5,000 per annum for the roleas<S of prisoners for debt in Calcutta, and a 
gift of Es. 1,000 per annum for the relief of such prisoners : a similar gift of 
E«. 4,000 per annum for the liberation of poor prisoners in Lyons : a like gift of 
Rs. 4,000 per annum to liberate prisoners for debt in Lucknow : three bequests 
to found charities at Calcutta, at Lyons, and .at Lucknow, respectively, and a 
gift of the residue equally between the said three charities. With reference to 
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the gift in favour of the Lucknow prisoners, the will directed that if it should 
fail the fund should remain to the estate. » No sirniiar direction was given in 
respect of the gifts in behalf of the Calcutta or Lyons prisoners. Tlie articles 
of the will in which these dispositions are contained are set forth in their 
Lordships’ judgment. The SiStli article contains the bequest for the release 
and relief of prisoners in Calcutta, in reference to which the question involved 
in this appeal has arisen. 

On the 3rd August 1865 a petition was presented to the High Court by the 
Advocate-General of Bengal, in which it was stated that the bequest to prisoners 
in Calcutta had become obsolete, and had not been acted upon for a considerable 
time by reason of the change in the law relating to imprisonment for debt, and 
that a fund of Rs. 3,50,000 had accumulated, and a scheme was proposed for 
the application of such accumulated funds. The scheme \vas subsequently 
adopted by the Court, and an order passed confirming it on 2nd March 1866. 
The order now on appeal was made in a petition from the Mayor of Lyons 
presented to the High Court on 30th June 1873, which pra>ed, among other 
things, for a declaration that the bequest in clause 28 of the will had failed, and 
that the sums standing to the credit of the accounts for the release and relief of 
prisoners under the order of 2nd March 1866 fell into and formed part of the 
residue of the testator’s estate. 

[305] The petition of the Mayor of Lyons came on to be heard before the 
High Court, and by the order made on tlie said petition on the 10th of Septem- 
ber 1873, it was among other things ordered that the prayer of the petition of 
the Mayor of Lyons, so far as it related to the bequest in article 28 of the will 
of the said testator, be refused, and it was declared that the charitable gift in 
the 28th article of the said will was an absolute charitable gift capable of being 
applied cyprds, and that the Mayor of Lyons, as one of the residuary legatees 
under the said will, was not entitled to any part of the trust funds appropriated 
to such gift. 

The grounds on which the Judges of the High Court proceeded in passing 
this order are thus stated in their judgment : — 

“ The contention of the Mayor of Lyons before us by his Counsel, Mr. 
Goodeve, was that under the bequest in article 28 of the will, the charitable 
intent of the testator was particular and not general, and that the particular 
object having failed by the virtual abolition of impfisonniont for"^ debt, tlie subject 
of the bequest fell into the residue. As authorities for this contention, Mr. 
Goodeve cited the oases of which Cherry v. Mott (1 My. & Cr., 123) is the lead- 
ing authority, and the principle of which cases has lately been approved of by 
the present Lord Chancellor in the case of Chamberlayne v. Brackett (L. R., 
8 Ch. Ap., 206). But we are of opinion that in the bequest in article 28, the 
charitable intent of the testator was general and absolute, and that the speci- 
fication of imprisonment attached to it and which, from an altered state of 
circumstances, brought about by changes in the law which the testator did not 
foresee, and by the practical abolition of imprisonment for debt, no longer 
applies, was merely intended as a convenient badge of description to discover 
the most necessitous of a large class, vi^., the honest poor of Calcutta, but we 
think such intention cannot fail while that class of objects continues to exist. 

We should have been of this opinion even if the case had been untouched 
by authority, but in fact it is amply covered by authority. There is the well- 
known case of The Attorney ^General v. The Ironmongers' Company (2 My. 
& K., 576 ; 1 Or. & Ph., 208 ; 10 Cl. & F., 908), which was reported in 


207 



I.L.R. 1 Cal. 306 


THE MAYOR OP LYONS V. 


several stages. In that case the charitable gift was for the redemption of 
Christian captiVes in JJarbary, a gift which wholly failed because, by the 
events which [306] had happened since the death of the testator, there were 
no such captives for whose benefit it could be bestowed, and notwithstanding' 
that, it was held that the fund was dedicated generally to charity, and that 
it could be applied cypr6s. 

Again in the case Er parte Governors of Christ\ Hospital (L. R., 8 Ch. Ap., 
199), the Attorney-General in England liad applied to the Court for the settle- 
ment of a scheme, with respect to several charitable funds which were vested 
in the Corporation of London, and thirtv-six other sets of trustees being city 
companies, churchwardens, and overseers of parishes and others, who nearly all 
appeared and opposed the ai)plication. The object of these cliarities was the relief 
of poor prisoners for debt. The charities liad been founded at dilfei’ont times 
in the course of the 17th and IHth centuries with an income amounting in the 
aggregate to £2,870 a year. At the time tlio Attorney-General applied to the 
Court, the funds were either accumulated by the trustees or applied by them to 
purposes which they considorod rypnls to the original gifts. In that case Vice- 
Chancellor Bacon hold, and hi.s o])iiiion was confirmed by tfie Court of 
Appeal, that the gifts wei'o absolute charitablo gifcs and that they could be 
applied cypres. 

Wo therefore think that the charitable gift in the 28th clause of the will 
was an absolute cliaritable gift capable of being applied cz/p/vKs, and consequently 
that the Mayor of Lyons, as one of the residuary legatees under the will, has no 
claim whatever to any part of the trust funds appropriated to such gift. But the 
Mayor of Lyons has further objected that notice of the proceedings of 1865 
ought to have been given to him as one of the residuary legatees, to which I arn 
by no means disi)osed to assent; and it lias been argued on his behalf that if 
notice ought to have been given to him, be is entitled now to reopen the matter 
and to show that tlie apjdication of the iirisonors’ funds authorized by the order 
of 1866 was not nroporly cypres. I think it clear that ho cannot do so under 
the presen tr petition, which prays that those funds should bo dealt with and divided 
as i-esidue ; nor do I hold out to him any hopes of success if he should apply 
under a differently framed petition, because it seems to me and also to my 
learned colleague tliat if the scliome which was confirmed in March 1866 could 
by any possibility lie reopened at all, the terms on whicli it would be reopened 
would be that the application* of the whole of these funds should be confined to 
the city of Calcutta. The gift was for the benefit and for the release from 
prison of poor debtors in [307] Calcutta, amongst whom poor officers and other 
military men were to be preferred ; that class of persons still continues to exist, 
although imprisonment for debt 1ms been virtually done away with ; and we are 
both of opinion that if any alteration could be madf3 in the scheme, no benefit 
would result to the Mayor of Lyons. 

After reading the remarks of Bacon, V. C., in the case of the Governors of 
Christ's Hospital after it left the Appeal Court and came before him for 
confirmation of the scheme proposed 'by the Attorney-General, the learned 
Judge continued : — “ It seems to me that if the scheme of 1866 could possibly 
be reopened, thefp observations would be very pertinent to any other applica- 
tions of the funds ; and, if these observations are pertinent, it is clear that the 
Mavor of Lyons would have no claim to any portion of the funds which were by 
the testator dedicated to the honest poor of Calcutta. We, therefore, think 
that, with respect! to these funds, the petition of the Mayor of Lyons wholly 
fails.” (l. B., 16 Bq., 129, see pp. 146, 147, 148 and 149.) 
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Against; the order passed by the High Court in so far as it relates to the 
bequest in Article 28 of the testator’s will, the Mayor' of Lyons brought, the 
present, appeal to Her Majesty in Council. 

Mr. Cowie, Q.C., and Mr.* Hemming^ Q-C., for the Appellant ; — Where the 
residuary bequest is to a charity, the doctrine of cypr^^ disposition of charitable 
legacies is inapplicable. The object of the doctrine is to save for charity what 
otherwise would be taken from charity : see Jarman on Wills, Vol. I, pp. 223, 
224, and see the cases of Moggridge v. Thackivell (7 Vos., 36, and 13 Ves., 416), 
and Cary v, Abbott (7 Ves., 490). Where the residuary bequest is to a charity, 
there is no occasion to have recourse to cyprAs. It cannot be applied to take 
from a charity contemplated by the testator, and to give to another charity 
which he did not contemplate. There is no instance of such a case. 

The cifprds doctrine does not apply in the present case by reason of the 
special provisions of the will. The broad object of the testator was to found 
tliree charitable institutions or colleges at Lucknow, Calcutta, and Lyons, and 
to make these [ 308 ] the principal objects of his bounty. The testator did not 
contemplate the possibility of his bequest in favour of poor debtors in Calcutta 
failing from default of objects ; but had he done so, it may be presumed that ho 
would have provided, as he did in tfie similar bequest to poor prisoners at 
Lucknow, that in case of failure the gift should remain to the estate, and go to 
increase the funds of the three great charities which he had made residuary 
legatees. 

The orders passed by the Courts in dealing with the will in the previous 
proceedings arising out of it have determined the appellant’s right to share in 
the fund' set free by the failure of the bequest to the Calcutta prisoners. This 
was the effect of the general declaration as to the disposition of the surplus 
funds among the three colleges, made by the decree of the Supreme Court of the 
28td February 1832, wliich was not disturbed on appeal, and was afterwards 
carried out under the decree of the same Court, passed on the 31st August 1840, 
and the subsequent decree of the 28th February 1849. In the previous appeal 
hythe Mayor of Lyo7iSY. The East India Cmnpaiiy (l Moore’s LA., 175, sec. 290), 
tlie Judicial Committee had to consider whether the gift to found tlie college 
at Lucknow could be carried into effect, and, if not, what w^as to be done with 
the fund left for that purpose. In delivering their Lordships’ judgment. Lord 
Brougham said that on the authority of the Attorney -Ci/iticr a I v. Bishop 

of Llandaff (not reported), and Attorney -Geyieral v. The Ironmongers* Company 
(2 My. & K., 576), “it was clear that the other two charities must take if the 
gift failed as regards the third.” 

Assuming that a cypri)s application of this fund is admissible, the actual 
scheme is an improper one. The bequest was for the relief and release of 
poor honest debtors. The scheme is in the first place for the relief of criminals 
on their release from jail. This is not a purpose akin to the intentions of the 
testator. The scheme then distributes the sur])lu8 fund between Calcutta and 
Lucknow. If Lucknow is to share the gift, there is no reason why Lyons 
should be excluded. 

[ 309 ] Mr. CottoJi^ Q.C., and Mr. 6 . Macnaghten for the Eespondents : — 
The principle of distribution in the will is to confer two kinds of benefit on each 
of- the three towns, Lucknow, Calcutta and Lyons. Each is to have a school 
and relief for poor prisoners for debt, and the schools are to be the residuary 
legatees. The gift to the Calcutta prisoners having failed, the appellant asks 
fihat ih may be treated as residue, and a share of it given to the school ai Lyons, 
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He contends that, whore the residuary bequest is to a charity, the doctrine of 
cypres does not apply, since the*' only object of is to save for charity 

what otherwise would be lost to charity. This is an inadequate conception of 
the principle on whicii tlie doctrine of cyj)r6s rests. Cyprds does not direct a 
performance, in accordance with the general int8ntions of the testator, but as 
nearly as possible in conformity with the nature of the particular gift which 
has been defeated, and it is to be applied whether the residuary is a charity or 
an ordinary legatee. On the failure of a charitable gift it does not fall into 
residue unless the will so directs. In the present will there is a provision that 
on the failure of the gift for relief of the Lucknow prisoners it shall fall into 
the residue, but there is no similar direction in respect of tlie similar gifts to 
Calcutta and Lyons, and no indication of any intention that such should 
be the case. The principle on which the doctrine of cyprds rests is that 
expressed by Lord Eldon in the cases oi Moygridyc v. Thackwell (7 Ves., 36), 
and Mills v. Fanner (19 Ves., 482 ; S.C., 1 Meri., 55), namely, that where a 
testator has shown that charity is the substance of his gift, and a particular 
disposition merely the mode, the failure of the particular mode is not to 
hinder the substrantial gift to charity being carried out : see also Ex parte 
Governors of Christ's Hospital (L. R., 8 Ch. Ap., 199). In the present case the 
testator's plain intention was to give to charity. The case consequently w^as 
not governed by the rule laid down in Cherry v. Mott (1 My. & Cr., 123) and 
Chamherlayne v. Brackett (L. K., 8 Ch. Ap., 206), to the effect that where the 
testator has a particular object in view' and not a general charitable [ 310 ] 
intent, the gift, if its ol)jects fail, will not be applied cypres, but wdll fail 
altogether. 

The appellant’s contention that his right to a share in the gift to the 
Calcutta prisoners had been determined by previous decrees is not supported 
by the terms of those decrees, which did not, in fact, deal with the matters now' 
in question. Tlie remarks w hich have been cited from Lord Brougham’s judg- 
ment in the previous appeal were not necessary foi* the decision of the case as 
it then stood. They express the erroneous view of the doctrine as to cyprds 
which Lord liliOUCDIAM then entertained, and which he had similarly expressed 
in tlie earlier stage of the case of the Ironmongers' Company v. The Atimmey- 
Gennal (2 "My. K., 576). Tliat view' was corrected at a later stage of that case 
(10 Cl. & Fin., 908). Tfie cases of Fisk v. Altoniey-Gcncral {h. R., 4 Eq., 521) and 
Be Ashton's Chanty (27 Boav., 115) are opposed to the view that c7/pres wdll not 
apply where tlie residuary bequest is to a charity. 

In his ])otition the apjicllant claimed as a residuary legatee for a lapsed 
legacy. Assuming that pasition ho has no locus standi to ask for a reform of 
the cyprds scheme approved of by the High Court. It has been laid down in 
the Ironmongers' case that a Court of Appeal ought not readily to interfere with 
the discretion exercised by tlie Court below in framing a cyprds scheme. In 
the present case there are reasonable grounds for limiting the benefit of the 
scheme to India and excluding Lyons, 

Mr. Ilemminq in reply. • 

Their Lordships took time ta consider their judgment which was 
delivered by 

Sip M. B. Smith. — The questions in this appeal arise upon one of the 
bequests in the will of Major-General Claude Martin, whereby he gave the 
annual sums of 6,000 rupees and 1,000 rupees to be applied respectively to the 
discharge and relief of poor debtors detained in prison in Calcutta. [81 ij The 
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residue of his large property the testator bequeathed, in the special manner 
more particularly stated hereafter, to incretiisc the funds of certain charitable 
establishments which, by previous clauses in his will, he had founded in 
Calcutta, Lucknow, and the City of Lyons, in Franco. The bequests to 
poor prisoners in Calcutta" having failed by reason of the ^abolition of 
imprisonment for debt, the point to be oojisiderod is, whether these gifts 
are to be dealt wdth by the Court upon the principle of a cyprds application of 
them, or whether, as the appellants contend, they fall into the residue, so as 
to increase the endowments of the three estrablislnncnts above referred to. 

The testator was a Frenchman, born in Lyo’ns. He entered the military 
service of the East India Company, and attained the rank of Major-General. 
With the sanction of the J3ritish Government he afterwards took service under 
the Ruler of Oudo, and resided at ljucknow, where ho died in Septoinber 1800. 
The will, dated the 1st January 1800, was comiiosed and written by the testa- 
tor himself in English, a language of which, it aj)pears, lie had only an imper- 
fect knowledge. It contains numerous bequests, comprised in thirty-four 
articles or clauses, and has been the subject of many suits and much litigation. 
Several questions arising upon it, and notably the question whether the 
English law relating to aliens had been introduced into British India, were 
determined by this Committee on appeal in 183G. The judgment was deliver- 
ed by Lord Brougham, and some passages of it will liereafter bo referred to. 
The general history of the suits will be found in Mr. Moore’s full report of 
the case. (The Mayor of Lyons v. Thu East India Company, 1 Moore’s I. A., 
175). 

By the will in question the testator bequeathed his property, which ho 
valued at upwards of thirty lakhs of rupees, partly to individual legatees, and 
more largely to various charitable objects. The most prominent of the chari- 
ties were the institutions he founded in Lucknow’, Calcutta, and Lyons for 
educational and other jiurposes, his desire being to perpetuate his memory in 
those cities. The puiqiosos are not precisely alike in the three cities, owing 
to the different conditions of the countries to which they belong. The bequest 
to Calcutta is found in [312] the 24th Article of the will ; that to the City 
of Lyons is contained in the 25th Article, and is as follows : — 

“ I give and bequeath the sum of 200,000 sicca rupi'Oh to be deposited in ihomost secure 
interest fund in the town of Jjjons in Fr.inco, and the ^lagi-^trates of that town to have it 
managed under their prott'ction and control ; that abovc-iiicntioned sum^s to be placed, as I 
said, in a .stock or fund bearing interest, that iniorost is to si rve to esl.iblisli an institution 
for the public benefit of that town ; and the Academy of L\ons are to dovist' tlio best institu- 
tion that can bo permaiKUitly supported with the interest accruing of the above named sum ; 
and, if no bettor, to follow the one deviled in the Article 21 as it Lucknow ; the institution 
to bear the name of Martiiiiere, and to h.ive an inscription m.ide at the liouho of the institu- 
tion, mentioning the same title as tho one of Calcutta, and tins institution to bo established 
at the Place of St. Pierre, St. S if uriiin being where I have been christened —there at th.it 
place to buy or build a house for that purpose ; and to marry two girls every jear, to each 
200 livro.s tournois, besides paying about 100 livres for the inarriago and feast of each of 
those who married: or if the institution,* such as the Lucknow one, educating a certain 
number of boys and girls, thou they are to hav^a sermon and a dinner for tho school-boys 
and those that are married, and they are to drink a toast in memory of the in.sti tutor ; 
and a medal is to bo given of the value of lyO livres, with a jiremium in cash or in kind, 
to bo about 200 livres, to the boy or girl that has been the most virtuous, and behaved bettor 
during the course of the year ; and also to have a premium of the value of 100 livres for tho 
second that behave better, and also a third premium of about GO livres for the third that 
behave better. I am in hope that tho 'Magistrate of the town will protect the institution ; 
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and in case the sum above allowed of i^00,000 sicca rupees Is not sufficient for a proper 
interest to support the iiist^tution, and buying or building the house, then I give and 
bequeath an additional sum of 50,000 sicca rupees, making 250,000 sicca rupees. One of 
my male relations residing at Lyons may be made administrator or executor, joined with 
any one appointed by the Magistrate to be manager of<*the said institution; and these 
managers are to have an economical commission for their trouble, taken from the interest of 
the sum above mentioned. I also give and bequeath the sum of 4,000 sicca rupees to be paid 
to the Magistrates of the town of Lyons for to liberate from the prison so many prisoners 
as it may extend, such that arc detained ior small debt; and this liberation is to be made 
the day of [313] month I died, as that the remembrance of the donor may be known, and 
my name, Major-General Martin, is the insfcitutor ; and as given and bequeathed the sum of 
4,000 sicca rupees for to liberate some poor prisoners as far as that sum can afford it. This I 
mention to have it made known, as that if noglalod, that some charitable men may 
acquaint the Magi-strato of the town of Lyons, as that they might oblige my executor, 
administrator, or assigns, to pay the same above said, and be more regular in their pay- 
ments.** 

It is to ho oi)sorved that this 2Dt)i Article contains the gift of an annual 
sum of 4,000 rupees to he paid to the Magistrates of Lyons to liberate poor 
prisoners detained for debt. 

The analogous gift in favour of poor prisoners in Calcutta, which forms 
the subject of the present appeal, is not in like manner included in Article 24, 
containing the principal bequest to that city, but is found in a separate article 
(the 28th), which is as follows : — 

“ I give and bequeath the sum of 5,000 sicca rupees to be paid annually to the 
Magistrate, or Supreme Court of Calcutta, or to Government. This sum is to servo to pay the 
debt f)f some pbor honest debtor detained in jail for .small sum, and to pav as many small debts 
and liberate as many debtors as the sum can extend. This liberation is to be made the day 
and month, I died, as a comummoration of the donor ; and as being a soldier, 1 would wish to 
prefer liberating any poor officers or other military men detained for small debt preferable to 
any other. And 1 also give and bequeath the sum of 1,000 sicca rupees to be paid yearly, and 
to make a distribution of it to the poor pri-soners remaining in jail on the same day as the one 
mentioned above, both sums making G,000 rui^ecs every year.” 

The material part of the 33rd Article, which contains what may be treated 
os a residuary disposition, is in the following terms : — 

“•After all accounts being settfed, and sum in.sured for the interest for the payment of the 
Bovcfal monthly pensions, and the several payment of gift and others, as also the several 
establishments, if a surplus abo>^c 100,0001. sterling, or about 10 lacs of sicca rupees, remain 
of my estate, that above surplus of 10 lacs of sicca rupees is to bo divided in such a manner as 
to increase the several c.stablishmcut.s of Calcutta, at Lyons, and Lucknow, as that they may 
bo permanent and exist for ever. Besides the sum allowed for finishing all the building, and 
other of pifl Constantia House, which I suppose may amount to 200,000 sicca rupees, I also 
give and bequeath the sum of 100,000 sicca rupees for the support of the college and other 
schools, to be regulated as the Calcutta establishment, as per Article 24, as also as the establish- 
ment at Lyons, Article 25, the gift for the poor pf Lucknow, to be conducted an mentioned in 
AHiclc 23. I also give and bequeath the sura of 4,000 sicca rupees to be paid annually for to 
liberate as many prisoners for debt at Lucknow as it may oxteiid, and if none, then that sum 
is to remain to the estate ; any .sum remaining is to be placed at intcrc.st for to accumulate, 
and improve the several e.stablisbmonts and concerns of Indigo.’* 

This article, it may here be remarked, comprises a gift of 4,000 rupees, to 
be paid annually to liberate poor .prisoners for debt at Lucknow, but with a 
direction, that if none, that sum is to remain to the estate.” 
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Without going into the details of the suits, it will be convenient to refer 
generally to the proceedings relating to the (hind now In dispute. 

It appears that by an order of the Supremo Court of Judicature at Fort 
William of the 11th Novembej: 1802 made in the cause of Uvedalc v. Palmer, 
a scheme which had been settled by the Master for the administration of the 
charities for the release and relief of poor prisoners at Calcutta, was conlinnod 
by the Court, and funds to satisfy these charities were, by orders of the Court, 
transferred to the credit of two accounts entitled respectively, “ Distribution 
of General Claude Martin’s Fund for the lielease of Prisoners,” and “Distribu- 
tion of General Claude Martin’s Fund for the Belief of Prisoners.” 

The above orders are not found in the Becord, but their existence was 
admitted by the Counsel, and the substance of them is .stated in the petition of 
the Officiating Advocate- General of the 3rd .Vugust and in a previous 

decree of the Slat August 1840. It also appears that the income of these 
funds, in excess of what was roQuirod for poor j)risoners, liad accumulated, and 
at the date of the petition of the Advocate-General above referred to, the fund 
amounted in the aggregate to about 351,000 rupees. This petition, after 
stating that for many years past, owing to the ])assing of laws for tlie 
relief of insolvent debtors and other causes, the existing schenie “ had 
[8i8] become obsolete,” submits that there were useful charitable objects of a 
kind not very different from those contemplated by the testator, and also 
charitable objects of other descriptions wiiich the testator approved and made 
the subjects of other bequests, towards which the income of the funds might 
now be beneficially applied ; and prays to be at liberty to submit a scheme for 
the application of the funds “in lieu and supersession of the former schemes.” 

On the 3rd August 1865 an order was made on this petition as prayed. 
This was done without citing the Mayor of Lyons ; and in making it the Court 
evidently assumed it had power to deal witii those funds on what is called the 
cyprds principle. 

A scheme was accordingly settled and confirmed by an order of the Court 
on the 2nd March 1866. This. scheme provides, in substance, that a sum of 
150,000 rupees, representing an annual income of 6,000 rupees, should be 
reserved in an account, to be headed, “ The Account of General Martin’s Fund 
for the Eelease and Belief of Prisoners ; ” the income of which was to bo 
applied by the visiting justices to assist convicts who had condivsted themselves 
properly in prison upon their discliargo ; and that the corpus of tbo fund, after 
reserving the above sum of 150,000 rupees, should bo applied as follows, viz. : 
that one lakh of rupees should be transferred to the credit of the Governors 
of the Calcutta Branch of La Martinieie, and the residuo (amounting to nearly 
a lakh of rupees) after paying the costs of those i)rocoedings, should be trans- 
ferred to the credit of the Lucknow Branch of La Marti niOsro for the general 
purposes of these institutions respectively. ” Some special directions also were 
given regarding the disposition of the fund transferred to Lucknow. 

It will be convenient to mention hero what has been done with respect to 
the charities for the liberation of poor prisoners in Lyons and Lucknow. With 
respect to Lyons, it was declared by the ^eoreo of the 23rd February 1832 (and 
this declaration was not disturbed on the appeal, in 1836), “ that a sum suffi- 
cient of satisfy the bequest of 4,000 rupees to be paid annually for the liberation 
of prisoners at Lyons, together with the accumulation of interest since testa- 
tor's death bad been [316] fully paid to the Mayor and Commonalty of Lyons.” 
It appears therefore that this fund, instead of being carried to an account in the 
causes, as was done with the Calcutta fund, was, before the year lti32, paid 
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over fully ” to the Municipality of Lyons, and that the administration of it 
has since taken place witJhout any'control by the Court. 

With respect to Lucknow, the decree of tfio 23rd February, 1832, declared 
that it being impossible owing to tlie form of (jovernment at Lucknow and 
other causes to give effect to the gift in favour of poor prisoners at that place, 
the bequest was void. This declaration relating to the gift to poor prisoners of 
Lucknow was not disturbed on appeal, and the residue was increased by the 
amount which would have been roquired*to satisfy it. No objection appears 
to have been made to the Lucknow gift going into the residue ; but it is to be 
remembered that in the clause of the will relating to tliis legacy it is expressly 
directed that in case of failure “ the sum is to remain to the estate.” 

The order of the 2nd March IBGG, confirming the scheme for the appli- 
cation of the funds in dispute, appears to have been unquestioned until 1873, 
when the petition of the Mayor of Lyons, which gives occasion to the present 
appeal, was filed. The petition (dated 21st June 1873), after stating the facts, 
and asking relief with respect to other sums wliich was granted in the Court 
below, prays that it might bo declared that the bequests in the 28th Article of 
the testator’s will had failed, and that the sum standing to the credit of the 
accounts for the release and relief of prisoners at the date of the order of the 
2nd March 1866, fell into and formed ])art of the residue of the testator’s 
estate. It also jmiys for relief consequent on this declaration, to the effect that 
this amount with the accumulation.s should bo ascertained and carried to the 
general credit of the causes, and divided between the petitioner and the other 
residuary legatees. 

The Judges of the High Court, in a judgment fully stating their reasons, 
whilst granting relief to the petitioner on other matters, refused this prayer, 
and inserted in their formal decree a declaration containing the ground of their 
refusal in those [317] terms : — “ That the charitable gift in the 2Bth Clause of 
the will was an absolute charitable gift, capable of being applied cypres ; and 
that the petitioner, the Mayor of Lyons, as one of the residuary legatees under 
the will, is not entitled to any of the funds appropriated to that gift. 

It is to be noticed that the only (juestion raised by the petition is, w^hother 
the appellant, representing the city of Lyons, is entitled as one of the residuary 
legatees to a share of those trust funds, as having fallen into the residue. 
Whether the Martini(>ro establishment of Lyons should have been included in 
the ^distribution provided hjf the scheme ordered by the Court is a different 
question, which is not raised by the petition. 

TJiree points wore mavlo at the bar bv the appellant’s Counsel. 

1. That the doctrine of cypres disposition of charitable legacies is inappli- 
cable where the residuary bequest is to charity. 

2. That if this ho not true as a general proposition, the doctrine is 
inapplicable to the particular case, by reason of the st)Ocial provisions of General 
Martin’s will. 

3. That the previous decrees have determined the question in the 
appellant’s favour. 

T. The appellant’s Counsel did not dispute the general doctrine, and there 
is no doubt that although strongly disapproved of by Lord Eldon, it was in his 
time so firmly established, that this groat Judge felt himself bound, contrary to 
his own opinion, to give effect to it. But theii’ broad contention was that 
there was no room or necessity for the interposition of the Court where the 
residuary bequest is to charity, and they sought in the reason of the rule the 


214 



advqcate-/}KNEbal of BENGAL Ac. [187G] I.L.R. 1 Cal. 318 

grounds for supporting this distinction. Tlie rule, they said, was founded on the 
presumption that although the gift miglilf be to if particular cliarity, the 
intention was to give to charity generally, and the Court, therefore, when the 
particular disposition could not be carried into effect, undertook to make a 
cypHs application of the fund in order that charity should not be disappointed. 
Tlie reason of the presumption, it w^as said, being to prevent funds given to 
charity from falling to residuary legatees or next-of-kin, and so disai)pointing 
the general intention of cliarity, altdgother failed, [318] and left no foundation 
for the interposition of the Court where the bequest of the residue itself was to 
charity. Why, it was asked, should the Court interfere to interceiit a fund 
falling into a residue devoted to charity, sulistituting its ow'ii discretion for tlie 
testator’s ? 

The question thus raised does not seem to have boon distinctly before the 
Courts in any of the previous decisions : but their Lordshi]is, after fully 
considering the argument, are unable to perceive satisfactory grounds for such a 
limitation of the cypr^'i doctrine : certainly not as a limitation aiqilicable 
generally to all cases in which the residuary bequest is to charity, whatever its 
kind and nature may be. Tlie principle on whicli the doctrine rests appears to 
be, that tlie Court treats charity in the abstract as the substance of the gift, 
and the particular disposition as tho mode, so that in tlie eye of the Court, the 
gift, notwithstanding the particular disposition may not he capable of execu- 
tion, subsists as a legacy which never fails, and cannot lapse. 

This seems to bo what Lord Eldon understood to he the effect of tlie 
decisions, from the following passage of his judgment in Mills v. Farmer (as 
reported in 19 Ves., 486). 

“ With regard to charity, therefore, without going through all tho cases, 
which 1 examined with great diligence in Mogyridye v. Thachrell, a case that, 
bound by precedent, I decided as much against my inclination as any act of my 
judicial life, I consider it now ostahlishod, that although the mode in wliich a 
legacy is to take effect is in many cases with regard to an individual legatee 
considered as of tho substance of the legacy, where a legacy is given so as to 
denote tliat charity is tho legatee, tho Court does not liold that tho inodo is of 
til© substance of the legac>, but will effectuate the gift to chaiity, as tlie 
substance ; pi oviding a mode for that legatee to take whieli is not provided for 
any other legatee.” Tliis jmssago is reported in s^omewhat dilibrent language, 
but substantially to tho same effect, in 1 Mer., 99. 

Nor can the suggested distinction, as a general (jualifi cat ion of tho doctrine, 
be, in reason, maintained. Cases may bo easily [319] supposed wdiero the 
charitable object of the residuary clause is so limited in its scope, or requires so 
small an amount to satisfy it, that it would he absurd to allow a large fund 
bequeathed to a particular charity to fall into it. If a largo sum were given to 
endow a college, and the residue bequeathed for tlio support of three poor 
almswomen, or to provide coals at Christmas for ten poor persons, it would be 
manifestly absurd, supposing tho cyprU:^ doctrine be established at all, to with- 
hold the application of it in instances of this kind. It cannot, therefore, in 
their Lordships’ opinion, be laid down ^s a general principle that the cypres 
doctrine is invariably displaced where the residuary bequest is to charity. 

II. But it was next contended that, however this may be, the Court 
below was wrong in applying the cyprds doctrine to the will in question. 
Undoubtedly the charitable establishments mentioned in the residuary bequest 
are of a comprehensive character, as well as prominent objects of the testator’s 
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bounty ; and the argument of the appellant’s Counsel on this part of the ease' 
was strongly urged and hits been oarefully considered by their Lordships. Tha 
argument' on tiiis point rea|L' raises two distinct questions : (1) whether the. 
Gyprds doctrine is excluded ; and (2) whether upon the construction of the will 
there was a bequest over of the legacy, in case of failure of objects, to the 
Martini^re charities. 

On the first (in the discussion of \vhich it must, of course, be assumed 
there was no bequest over, otherwise cadit qxunstio) the argument was founded 
on the presumed intention of the testator to make tlie MartiniSre establishments 
the principal objects of his bounty, and to give them the benefit of all lapsed 
funds. There is certainly much to favour this presumption ; but if it be granted 
for the sake of the argument that, looking at the wliole will, it is probable the 
testator, supposing he had thought about it at all, would have wished the 
bequest in question to have gone to increase the funds of these establishments, 
can tliis conjecture of intention— and upon the hypothesis that the will does not 
contain expressly or by implication a bequest over, it can be no more — exclude 
the operation of the doctrine ? It seems to their Lordships that an answer in 
the [3203 negative is found in the explanation of the doctrine already given, and 
that on this point the contention of the Counsel for the respondent is supported 
both by principle and precedent. It was in edect that the Court; when deciding 
whether the cyprAs doctrine applies, looks only to the particular gift, and if it 
.finds charity to be the legatee, sustains the legacy as such, without regarding 
at this stage of the inquiry (whatever may be proper when a scheme comes to 
be framed) the rest of tiie will. 

This view of the doctrine appears to have been present to the minds of the 
leafned Lords who took part in the decision of The Ironmongers* Compaxiy v. 
The Attorney ’General (10 Cl. Fin., 908), although the discussion in tlie House 
of Lords turned wholly on the propriety of the scheme for the distribution of 
the trust funds ; it never having been doubted apparently that the doctrine 
itself was applicable. In the will in that case the testator had divided the residue 
of his property between three charities, and the question arose upon a scheme 
for the appropriation of ene of them, viz., the gift for redeeming British slaves 
in Barbary, which had failed for want of objects. It was held that, in applying 
the cypres doctrine, the Court was to look primarily to the object of the charity 
which has faile^il, and was not bound to apply the funds which were set free in 
that* case to the two other charities mentioned in the residuary clause of the 
will. The Counsel, in arguing, is reported to have said : — “ The proper 
application of the doctrine of cyprds is, that you are to look to the objects of the 
testator, and to what comes near to those objects. ' ’ To which Lord COTTENHAM 
replied : No cyprds means as near as possible to the object which has failed,” 
Although this opinion was expressed with reference to a scheme for tiie 
distribution of the fund, it is clearly to be inferred that this would have, been 
the consideration by which Lord CoTTENHAM would have been guided in a oaea 
where he had to decide whether the doctrine applied at all And upon fully 
considering the operation as well as jihe principle of the rule, it is difficult to 
see. that it could be otherwise. Their Lordships, therefore, are brought to> the 
conclusion that the jurisdiction of tbs Court to act on the cyprds doctrine upon 
the [3213 failure of a specifiG charitable bequest arises whether the ]:esidue:be 
given to charity or not, unless upon the construction of the will a direction can 
be implied that the bequest, if it fails, should go to the residue. 

The. question remains whether such an implication arises upon this wilL 
It.oeitainly. oannot be inferred from the^ terms, in which the respeetiva gifts to 
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poor prisoners in Calcutta and Lyons are bequeathed, that the testator had 
contemplated the failure of either of these chtfrities, or had formed any intention 
in that case regarding them ; on the contrary, the inference arises, upon 
comparing these clauses with the corresponding gift for the benefit of prisoners 
at Lucknow in which there is*a direction that in the event of failure it shall 
remain to the estate, that he had not. If, then, an implication can he made, 
it must be from the residuary clause itself, construed with the other parts of 
the will relating to the Martiniere establishments. The frame of this clause is 
peculiar : “ after the several payment of gift and others, as also the several 
establishment -if a surplus above ten lakhs remain, that above surplus is to be 
divided in such a manner as to increase the throe establishments. ’’ Assuming 
this to he a residuary disposition into which, in case of failure, legacies other 
than to charity would fall, yet, in considering the present question, the peculiar 
frame and language of it cannot be disregarded, and from these it may be 
inferred that what was present to the testator’s mind, and what alone he 
intended to dispose of, was a residue after the funds for these charities had been 
provided and set apart, ft seems, therefore, to their Lordships, that there is 
not such a necessary inference of intention to be found in the terms and 
provisions of the will as is required to raise the implication of a bequest over 
by the testator of these legacies, upon the failure of the particular charities. 

III. The third point argued at the bar was that the decrees already 
passed are judgments in his favour on the fiiiestions above discussed. What 
the Counsel mainly relied on was a general declaration as to the surplus funds 
contained in the decree of the 23rd February 1832, which was left undisturbed 
on apiieal, and a disposition by a later decree of the 31st August 1840, of [322] 
part of such surplus funds among the three Martiniere establishments. 

It is to be observed that the judgment of the High Court does not notice 
this point, nor doe.s it appear to have been insisted on below. But however 
this may have been, their Lordships cannot find anything in the decrees 
referred to wdiich decides the question. The declaration in the decree of 1832 
was bo the effect that after setting aside sufficient funds for the various 
charitable and other purposes of the will, the surplus, if amounting to ten lakhs, 
should be at once divided between the three establishments, and if it fell short 
of ten lakhs, should accumulate until it amounted to that sum, and he tlien 
divided. This is no more than an exi)osition of the will witlj regard to the 
surplus, after provision had been made for the i)arlficular gifts. The Court.did 
not then contemplate the failure of tlie gift in question, and could not have 
intended to make any declaration regarding it. The disposition referred to in 
the later decree of 1840 was only a distribution of part of the surplus on the 
footing of the declaration in the decree of 1832. 

Reliance was placed by the appellant’s Counsel on some observations in 
the judgment of this tribunal, delivered by [jord Brougham, in the former 
appeal. A question had arisen whether the gift to found the establishment at 
Lucknow could, in the circumstances of the country, be carried into efifect. The 
decree below, founded on reports of th© Master, declared the inability of the 
Court to give effect to that bequest, but th^ Court considering that the Governor- 
General had the means of doing so, bad ordered the funds to be paid to the 
Government for that purpose. This tribunal held that this part of the decree 
was not warranted by the Master’s reports, and directed a further reference 
upon the facts. In stating the questions which arose, Lord BROUGHAM mode 
the observations relied on (1 Moore’s T. A., 290) : — “ Can the decree as to the 
application of the fund stand ? — Shall the fund be applied to the establishment 
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and support of a college at Lucknow ? — Shall it sink into the residue Slid be 
divided between the two charities appointed to be Established at Calcutta and 
at Lyons 7 — for the oases of Attorney -General v. [323] Bishop of Llandaff 
(not reported) and Attorney -General v. The Ironmoyigers Company (2 My. & K., 
576) make, it clear that in this case, which is**indeed stronger than either of 
those, the other two charities must take if the gift fails as regards the third." 

It is obvious that the question of the ultimate disposition of the fund was not 
ripe for decision, the point then under consideration being the directions proper 
to be given for carrying into effect, if possible, the Lucknow Charity ; and, 
indeed, the decree advised by this Committee, giving directions for that object, 
was expressly made “ without prejudice to any question as to the final appli- 
cation of the same fund under the directions hereinafter contained or otherwise." 
The observations in the judgment, therefore, can only be regarded' as an 
opinion, and not as a judgment. So regarded, howwer, they would have 
been entitled to great weight, if their authority had remained unirapeached. 
But the subsequent decision in the case of the Attorney -General v. The 
Ironmongers' Company (10 Cl. k Fin., 908) in the House of Lords, in w'hich 
Lord BrO(J(tHAM concurred, corrected the views his Lordship had expressed in 
an earlier stage of that case, and in the observations referred to. That decision 
was in effect that among charities there was nothing analogous to benefit of 
survivorship. 

It was lastly submittecs by the appellant's Counsel, that if a cypres 
application was admissible, the actual scheme which excluded the Lyons 
Charitv from participation in the fund is an improper one. The High Court 
held, and, as thoir Lordships think, rightly, that it was not competent for the 
appellants, under their present petition, which is confined to the claim of a 
shfiire of the residue, as residuary legatees, to open the scheme. But with a 
view to prevent further litigation and expense, the Judges expressed an opinion 
that if it was proper to reform the scheme at all, it might be right to confine 
it to charitable objects in the city of Calcutta, excluding both Lucknow and 
Lyons. Their Lordships have been invited to correct this view, and to declare 
that the Lyons Charity ouglit not to be excluded. 

Agreeing with what was said in the House of Lords in the case t384] 
of The Ironmongers' Company (10 Cl k Fin., 908), as to the care and circum- 
spection to he exercised by a Court of Appeal in substituting its discretion for that 
of the Court below, thoir Lord.ships would bo reluctant in any case to interfere with 
a sEheine unless it w^ero plainly wrong, and still more to unsettle, by a premature 
declaration, one which is not regularly before them. Besides, hearing in mind 
the opinions expressed in the House of Lords, so often referred to, they are 
not satisfied, as at present advised, that the view of the High Court does not 
accord with them. The sum of these opinions appears to be, that whilst regard ' 
may be had to the other objects of the testator's bounty in constructing a 
scheme, primary consideration is to be given to the gift which has failed, and 
to a search for objects akin to it. If this be the rule, may not the gift to poor 
prisoners in Calcutta be considered to have a local character ; and in that case, 
may not a scheme properly framed f®r the benefit of other poor persons in 
Calcutta be supported, as being cypres to the original purpose. And if these 
questions are capable of being answered in the affirmative, it follows that i£ 
would not be a valid objection to the present scheme that it gives no part of 
the funds to Lyons. The contention upon this point, then, appears to come to 
this, that the inclination of the testator to benefit the Martiniere institutions so 
strongly appears that it ought to guide the Court in framing a soheroe, in 
preference to the principle of selecting an object near to that which has failed. 
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Opinions m&y woll differ op such a point. Hoasciis are not wanting in favourof 
the appellant's contention ; but, on the other *liaod, mucJi may be said in favour 
of the view that these gifts to poor prisoners bear the character of a chai'ity 
for the relief of misery in t^je particular locality. The necessary funds for 
them were directed by the will to be set apart, and in the case ot the Lyons 
Charity were, long ago, paid over to the municipal authorities of that city. It 
may well be doubted whether if such a contingency as the failure of the gift to 
Lyons should occur, it would be thought proper that any part of the funds 

paid over to the authorities there should be restored to India. 

• 

Their Lordships are not now called upon to decide whether [3233 the 
application of the gift which has failed to the relief of criminal prisoners, and the 
transfer of part of it to Lucknow, are proper, or tlie best i)ossible disposition of 
the fund. All they need say about the actual scheme is, that they do not feel 
justified upon the present appeal in declaring, as they are invited to do, that it 
is necessarily bad, because no part of the fund has been apin'o printed to the 
Lyons Charity. 

In the result, their Lordships wdll immbly advise Her Ma3esty to aliirni the 
decree of the High Court, and to dismiss this ajipeal with costs. 

Appeal dismissed. 

Agents for the Appellant ; Messrs. Yoiinn, Jackson and Co. 

Agents for the Respondents : Messrs. Lairford and Waterhouse. 


[ 1 CaL 823 ] 
APPELLATE CIVIL. 


I'hc 31 si March, 1-^70, 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice McDonklu. 

Khajah Ashanoollah One of the Defendants 

versus 

Ranidhone Bhiittaoharjee *. Plaintiff. 

Limitation —Beng. Act VIII of IHdU, s. —Suit for possession with mesne 
profits — Vefendan ts — Title. 

A suit for pt»sseM.sion of cortaiii lands “ by estubbshing the plaintiff'.s howU right,” and 
for mesno profits, brought against a '.harcholdcr of the talouk in which the Linds are ftituated, 
a former talookdar, and certain ryots, \Nho paid rent to the first deiendant, is not a suit to 
recover the CK^cupancy of the land from which the plaiiititi has been illegally ejected by the 
person entitled to receive the rent, within the meuiiing of s. ‘27 of Heng. Act Vlllof 1861), and 
is not governed by the limitation provided by that section. 

Suit for possession of certain lands by establishing the plaintiff’s howla 
right," and for mesne jirolits. The defendants were the auction -purchasers of a 
share of the talook wherein [326] the lands were situated, the late talookdars, 

* Special Appeal No. 1163 of 1876, against a decree of the Second Subordinate Judge of 
Zillah Backergunge, dated the 5th April 1875, affirming a decree of the Additional Munsif of 
that district, dated the 19th September 1873. 
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and oertain ryots who, the plaintiff alleged, had joined in ousting him from 
possession by paying redt to the first defendant. 

Both the lower Courts having decided the suit in the plaintiff’s favour, 
the first defendant appealed to the High Court, on the ground, amongst others, 
that the suit ought to have been dismissed under s. 27 of Beng, Act VIll of 
1869, inasmuch as it had been instituted more than a year after the date of 
dispossession. 

Baboo Chunder Madhuh Gho^e (with him Baboo LallMohun Das$)t for the 
appellant, contended, that the suit was practically a suit against the landlord ; 
that the second defendant had in fact acted as a servant of the first defendant, 
and that the joinder of the ryots made no difference, since the spit was to 
recover possession, and was not a suit for rent ; and that, therefore, the provisions 
of s. 27 of Beng. Act VIII of 1869 were applicable. 

Baboo Hun'y Mohim Chuckerbutty, for the respondent, contended that the 
section cited did not apply to the present suit, because the first defendant was 
only one of several shareholders and not a person solely entitled to receive the 
rent ; secondly, because the plaintiff* also claimed mesne profits, and lastly 
because the tenants were joined as defendants Roy v. Lall.% Klioonee 
Lall (6 W. R., Act X RuL, 19). The corresponding section of Act X of 1859 
(s. 23, ol. 6) has been held to be inapplicable to suits in whicii the plaintiff sets 
out his title, and seeks to have his right declared and possession given iiim in 
pursuance of that title — (iooroodoss Roy v. Raninarain Mitter (B. L. R., Sup. 
VoL, 628) and Baboo Liiljee Sahoo v. Baboo Bhugwan Doss (S W. R., 337). 

Baboo Ghwidcr Madimb Gkose in reply. 

The judgment of the Court was delivered by 

Jackson, J.— It appears to us that this is not a suit to which the provisions 
of 8, 27 of Beng. Act VllI of 1869 could be applied for the purpose of barring the 
suit as not brought within one year. Whatever other difficulties that section 
may present [327] in regard to suits differing from tlie present one, we think 
there are many circumstances which prevent tite application of it here, in the 
first place, it is not simply a suit to recover the occupancy of land from which 
the plaintiff has been dispossessed by the person entitled to recover the rent. 
There is a certain complication in the facts alleged, because the plaintiff claims 
a howla right of which the principal, defendant altogether denies the existence. 
He.sues Khaj&h AshanooUah, who is not the sole zemindar, but one of the 
persons entitled to the rent. He sues also Ram Goomar Sen, the previous 
talookdar of this estate, and he also sues the several persons who are now pay- 
ing rent to Khajah Ashanoollah. The case is not therefore merely whether the 
plaintiff has been unduly ejected from a subsisting tenure, but wliethor the Courts . 
will find and establish by their adjudication a howla right which the plaintiff* 
asserts and the defendant denies. The plaintiff also seeks to recover wasilat. 
Taking all these circumstances together, it appears to us that this is not a suit of 
the simple nature referred to in s. 27, and that clearly limitation would not apply. 
But beyond that it may be observed that this question is now raised for the 
first time in special appeal. The only Tcind of limitation set up by the present 
special appellant in his answer to th^suit was that of twelve years. He denied 
that the plaintiff had been in possession of the land in any shape within twelve 
years previous to the suit. That allegation has been disallowed by both the 
Clourts. I may observe that the defendant’s written statement in this suit has 
been verified by his mookhtear. No doubt, there are certain kinds of cases in 
which an extensive landholder may be allowed to make the verification by Jhis 
local agent, but there are many allegations in this case which the defendant 
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ought to have personally admitted by signing the verification himself, and I do 
not think that the Court should, in the exereise of its ^discretion, allow written 
statements such as the present one to be verified by the mookbtear. For all 
these reasons, we think that the plea now set up must fail, and as there is no 
other point relied upon, this at)peal must be dismissed with costs. 

Appeal dismissed. 

[328] OEmiNAL CIVIL. 

The 22nd May, 

Present : 

Mr. Justice Pontifbx. 

Nocoor Chunder Bose 
versus 

Kally Coomar Ghoao. 

Limitation- Act IX of 1871, Sch. 11, No. 72 — Promissory Note 
payable on Demand. 

The defendant gave the plamtifT a promii>aory note on the 5th August 180U, payable on 
demand with interest at 5 per cent, per annum. No sum either in respect of principal or interest 
was paid on the note, and payment was demanded for the first tune in November 1875. Act 
XIV of 1850 contains no provision as to the date of the accrual of the cause of action in a suit 
on a promissory note payable on demand, but Act IX of 1871, which repeals Act XIV of 1859, 
and which applies to suits brought after the l^t April 1878, provides that the cause of action 
in such a suit shall V>c taken to arise on the date of the demand, lii a suit brought oiw the 
note after the demand, ludd that the cause of action arose at the date of the note, and as a 
suit oil It would have been barred under Act XIV of 1859 if brought before the 1st April 1878, 
the suhsequont repeal of that Act would not revive the plaintiff's right to sue. 

Suit on a promissory note, payable on demand, dated the 5th August 1869, 
for Ks. 5,603 with interest at the rate of 5 per cent, per annum. 

The plaint stated that the plaintitl for the first time demanded payment of 
the note on the I4th November 1875, and submitted that his cause of action 
arose at that date, and therefore the suit was not barred by limitation. It was 
admitted by the plaintitl' tiiat no payment, either in respei^li of principal or 
interest, had been made on the note. The defenefant filed a written statement, 
in which he submitted that the suit was barred by limitation, but he did not 
appear at the hearing of the suit. 

Mr. Bonnerjee, for the plaintiff, contended that the suit was not barred : it 
was brought after the Ist April 1873, and therefore Act IX of 1871 would apply. 
By No. 72 of Schedule 11 of that Act, the cause of action on a promissory note 
payable on [320] demand, would arise on the demand being made, and that 
having occurred within three years, the suit is not barred. 

Even under Act XIV of 1859, which was repealed by Act IX of 1871, the 
suit would not have been barred : it is Submitted a demand would have been 
necessary, and that limitation would no^ begin to run until such demand had 
been made. Act XIY of 1859 contains no provision as to the date of the arising 
of the cause of action on a promissory note payable on demand. There are 
conflicting oases on the point. In Parbati Charan Mookerjee v. Bamnarayan 
Matilal (5 B. L. B., 396), it was held that where it was agreed that a sum of 
money should be repaid on demand, and that a monthly sum should be paid on 
it in the meantime, the cause of action arose from the date of the agreement to 
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repay and not from the date of the demand ; but in a subsequent and similar 
case — Brammamayt Das» v. Abkar Charan Chowdry (7 B. L. R., 489) — it was 
held that the cause of action arose from the date of the demand. [PONTIFEX, J. 
— Is there not a decision that if the suit were barred under Act XIV of 1859, 
the subsequent repeal of the Act would not revive it ?] Yes, the case of Thahoor 
Kapilnauth Sahai Deo v. Government (13 B. L. R., 445) is on that point in favour 
of the defendant, see p. 460. 

Pontifex, J. (after shortly statiiij^ t*he facts as above, continued) : — 
J was referred to two cases said to he conflicting with one another. One 
Parbati Charan Mookerjee v. 'Ramnarayan Matilal (5 B. L. R., 396) decided by 
Macpherson, j., and the other Brammaviayi Dam v. Abhai Charan Chowdry 
(7 B. L. R., 489) decided by Norman and Phkar, JJ. In each of these cases 
interest had been paid up to within a short time of the date of suit. And in the 
second case, Pheak, J., expressly hold that limitation did not apply, however 
interest had been paid. ** As long,” ho said, “ as the plaintiff forebore to make 
demand of the principal, and the defendant at the stipulated periods paid the 
monthly sums by way ot interest, so long it was, as it seems to me, impossible in 
reason to say that the plaintiff had any cause of suit.” In my opinion, lioth of the 
cases cited are adverse to the plaintiff's claim, and, if additional authority was 
necessary, I might refer [330 J to the case of Ilempamvial llanuman (2 Mad. 
H. C. Rep., 472). In the present case neither principal nor interest has been 
paid since the 5th of August 1869, and if the plaintiff had instituted his suit on 
the 6th of August 1872, it must have been dismissed as barred by limitation. 

It is impossible for me to hold that he is not barred now because he has 
deferred the institution of his suit until after the 1st day of April 1873, the date 
mentioned in s. 1 of the Limitation Act of 1871 (see Vmkatacheda Mudali v. 
Sashay herry Ran, 7 Mad. H. C., 283 , Molakateila Nay anna v. Pedda Narappa, 
7 Mad. H. C., 288 ; Vmkatammajiier v. Mafiche Reddy, 7 Mad. II. C., 298 ; and 
Chinnasami lyanyar v. Gopalacharry, 7 Mad. H. C., 392 ; hut see Madhavhhat 
Shwvbhai v. Fattesang Nalhnbhat, 10 Born. H. G., 487). 

[ must, tlierefore, dismiss the plaintiff’s suit, hut, as tlie defendant does not 
appear, without costs. 

SuU dismissed. 

Attorney for the Plaintiff ; Bahoo Kallynaih Mitier. 

.\ttorney foe the Detendtyit ; Baboo Troylurknath Roya. 


NOTES. 

[ LIMITATION— EFFECT OF REPEAL 

These cases, 1 Cal., 328, (1877) .3 Cal., 331 and I Cal., 283, wore overruled in (1880) ti 
Cal., 340, whore it was hold that the law of limitation at the date of the iii.ftitution of the suit 
should bo applied, oven though under the repealed law the cLum was uiiciiforccablc. See also 
(1880) 6 Cal,, 897. 

This case was followed in Bombay in (1879) \ HoiA., 230. J 
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Thfi 1st, Srd and 4th February, 1870. 

• Present : 

Sir J. W. Oolvile, Sir B. Peacock, Sir M. E. Smith and 

Sir R. P. Collier. 

• 

Moung Shoay .\tt Defendant 

vfir.<ius 

Ko Byaw Plaintiff. 

[On Appeal from the Special Court of British Burma.] 

Duress— ' Imprisonment — Avoidance of Contract. 

An agont cinpltnod l)y tho, plaintiff t<i purchasi* timber for him in the Siamese territory 
was imprisoned h} an officer of tho Siamese liovornmont, on a charge brought against 
him by the defendant of .stealing timber. In order to obtain his release he contracted to 
purchase from the defendant, for the plaintiff, the timber which he was charged with stealing, 
at a price much beyond its value. Held, that the plaintiff might repudiate the contract as 
obtained under duress. 

[ 881 ] In England the mere fact of imprisonment is not deemed sufficient to avoid an 
agreement mridc by one who is in lawful custody under the regular process of a Court of 
competent jurisdiction, where no undue advantage is taken of tho situation of tho party 
making the agreement. But in a country in which there is no settled system of law or pro- 
cedure, and whore the Judge is invested with arbitrary powers, imprisonment mav in fbself 
amount to duress such as will avoid a contract entered into by the prisoner with the view of 
obtaining release. 

Appeal from a decree of tlie Special Court of British Burma, dated 3rd 
of June 1S74, reversing a decree of the Judge of Moulmoin, dated 21 st April 
1874. 

The suit was instituted to recover Rs. 28,608 damages from the defendant, 
for wrongfully causing the agent of the plaintiff, one Nga Douk, whilst under 
restraint, to enter on behalf of the plaintiff into a oontraet, by which the 
plaintiff sustained considerable loss, liy the contract in question, Doiik* was 
to buy from the defendant 102 logs of timber at a very high price, and to give 
up to him some elephants and harness belonging to the plaintiff', a sum of 
Rs. 3,000 deposited by the plaintiff' witii a hinyakin (an officer of the Siamese 
Government), who was alleged to he acting in the matter in collusion with the 
defendant, as payment of timber-duty, and a sum of Rs. 4,700, whicli the 
plaintiff' had advanced to certain foresters for timber which he was unable to 
utilize through being deprived of liis elephants. The plaintiff claimed these 
two sums, with interest at o per cent, per annum, for fifteen months ; he also 
claimed Rs. 6,128 for tho elephants and harness, and Rs. 9,000 as hire for the 
elephants for fifteen inont-hs, at Rs. loO each per menth. In the Court of the 
Judge of Moulmein, the suit was dismissed with costs ; but this decree was 
reversed on appeal by the Special Court of Bi'itish Burma, on the ground that 
the contract was void as having been made under duress ; and a decree was 
given for Rs. 3,080 for the elephants and harness, for the sum of Rs. 3,000 
deposited with the hinyakin with the interest claimed, and for the use of four 
elephants for the time stated at Rs. 140 per month. The claim of Rs. 4,700 
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was disallowed, as being, even if proved to have been advanced, too remote to 
be recovered in this suit. From that decree, the defendant appealed to Her 
Majesty in Council. 

[332] Mr. Leith, Q. C., and Mr. Doyne for the Appellant. 

Mr. Gave, Q. C., and Mr. Gorytofi for the Respondent. 

The judgment of their Lordships wa<) delivered b> 

Sir M. E. Smith. — This is an appeal from a decree of the Special Court 
of British Burma, reversing* a decree of the Judge of Moulmein, which had 
dismissed the plaintiff’s suit, and giving instead of that decree a judgment for 
the plaintiff for the sum of Rs. 8,480, with interest 

The plaintiff and defendant are merchants in the timber trade, residing at 
Moulmein, in British Burma, and it is their practice to go up into the Siamese 
territory, and under permission from the Government to cut timber there, and 
bring it down in a manner which has been described by Mr. Coryton, to 
Moulmein. The plaintiff, at the time when the transactions which gave occa- 
sion to these proceedings took place, did not go into the Siamese territory 
himself, but employed an agent called Douk to i)urchase timber for him, and 
entrusted him with a considerable sum of money, and with elephants used in 
drawing the timber which has been cut. It seems that Douk, on the 20th 
September 1870, entered into an agreement with a man called Pho to purchase 
some timber, 200 logs, if Pho could obtain a permit. It will be necessary, 
hereafter, to consider that agreement more in detail ; it is sufficient now 
to state the fact that such an agreement was made, and the general purport 
of it. A few months afterwards, on the 3rd of January in the following 
year 1871, the defendant, who was personally on the spot, also entered into an 
agreement with the same man Pho, to cut timber for him, under a permit 
which the defendant had obtained from the Siamese authorities. The defendant 
entered into agreements with two other foresters of a similar kind. Timbei 
was cut by Pho and by the two other foresters, and on the 6th May, Douk, the 
plaintiff’s agent, went to the two creeks which seem to be called Whaypoogan 
and Whaykoonpai, where the timber was stacked, and put bis mark upon 152 
logs. It appears upon the evidence, that at that time there were no marks 
[333] upon the timber, except those of the foresters who had cut it. It seems 
that Pho had out 81 of these log^-, and the two other men had cut 71 logs. 
The defendant hearing of this proceeding, complained to a Siamese officer, 
styled binyakin, who was said to be a Judge of the district, of what Douk had 
done, and the Judge sent a peon with the defendant to arrest Douk, and to 
bring him before him. It seems that after searching for Douk for two or three 
days, he was found, and taken into custody, considerable violence being used. 
How far some violence was necessary to secure him, or what degree of force 
might reasonably have been employed for that purpose, does not appear, but 
oertainly it would seem that a great deal of violence was used ; that he was 
beaten, tied with a rope, and in this state carried into the presence of the 
binyakin. When there the binyakin pirt Douk into irons, with an iron collar 
round his neck, and it is said that threats of liersonal violence were used towards 
him, unchecked by the binyakin. There is probably some exaggeration in the 
evidence upon that point. But enough remains to show that he was not only 
placed in imprisonment, but had these irons put upon him, and an iron collar. 
Under these circumstances, he was charged with having put his mark upon the 
logs, and he was charged with having so done fraudulently and criminally. That 
being the state of affairs, and Douk bdng evidently under great apprehension at 
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the time as to what further might hapiKsn, it was proposed that he, having put 
his mark upon the timber, should purchase i*t ; then there was a parley as to 
the price, and ultimately it was stated that the price he must give for this 
timber should be 45 rupees a log, a price certainly much larger than the value 
of the timber as it then lay. •ft is said to be the law of Siam that. a man who 
has improperly put his mark upon timber which does not belong to him is liable 
to pay the value of 10 logs for every log so marked. That law or custom is by 
no means clearly proved, but whether it be so or not, it is clear that tlie 
agreement for the purchase of the logs by Dnuk was at a i)rice considerably 
beyond their value. 

Tt has been argued on the part of the api)ellant tliat although Douk must 
be considered as a prisoner at the time before this Judge, yet his imprisonment 
was lawful, and therefore tliat the [3343 contract cannot be avoided on the 
ground that he was under illegal constraint at the time he made it. The Judge 
cf Moulmein is right in his view of the law of England, that in tliis country if 
a man is under lawful imprisonment for a civil debt, an agreement which 
he makes while subject to that constraint is not, by reason of his being 
so subject to it, capable of being avoided, provided that it is not unconscionable. 
But imprisonment in a country where there is no settled system of law or 
procedure, and where the Judge is invested with arbitrary powers, is duress of a 
wholly different kind. In the one case the prisoner knows that the length and 
severity of his imprisonment are defined and limited by the law, and cannot be 
exceeded ; whereas in the other the prisoner neither knows what will be the length 
of bis imprisonment, nor what amount oi pain and misery he may be put to ; all is 
indefinite ; and therefore the apprehension acting on the mind of a man in such 
a situation would be infinitely greater than if he were imprisoned in a country 
like England, where the law is settled, and cannot he exceeded by the Judgd. 

With regard to the actual circumstances of this imprisonment, there was a 
great deal of violence used at the time of the arrest, and whether some violence 
was justified or not by Douk’s resistance, it is unquestionable that he received 
a severe heating, wliicli would affect tlie state of his mind. Then he was put 
into irons. The charge is made against him — not that he had unintentionally 
put his mark upon the property of another — hut that he had done so criminally, 
with a view to steal it. He knew what had happened and might happen again 
in this Siamese territory, -that a wrongful act of that kind might be very severely 
punished, and to an extent which in this country might he*supposed to be 
disproportionate to the offence. 

No doubt, speaking generally, all matters relating to a contract are to be 
decided by the law of the country where the contract is made, hut there are 
principles of universal application by which all contracts, wherever made, must 
be judged. The first principle of contract is, that there should he voluntary 
consent to it. In this country duress has always been held to avoid a contract, 
except in certain cases wliere the imprisonment [333] is lawful. But this ex- 
ception would not he held to apply to a case wliere a man is in custody upon a 
criminal charge like the present, and h«B made an agreement to give a benefit to 
another to release him fropi that charge ’in fact such a contract in this country 
would be held to he void on other grounds. Upon the face of it, this contract 
shows that the man was charged with a criminal offence. “ Treephaw ’ —that 
is Douk— “ requests not to raise contention against me with regard to having 
stolen, impressed, and struck with hammer mark the 152 logs of teak timber 
which has been cut, worked, and kept at the place allotted by Moung Shoay Att 
in the forest, for which Moung Shoay Att obtained the Imperial order and 
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written permit." It was to get rid of timt cJiargo of having stolen these logs, when 
he was in custody under the circumstances which liave been referred to, that this 
agreement was made. Their Lordships therefore think that the plaintiff may 
repudiate it, as having been made by his agent when under duress. 

It is to be observed that the treaty between the British Government and the 
Siamese Government contains this clause : “ With reference to the punishment 
of offences or the settlement of disputes, it is agreed that all criminal cases in 
winch both parties are British subjects, or in which tlie defendant is a British 
subject, shall be tried and determined by the British Consul.” It seems, 
therefore, that the binyakin Had no jurisdiction to trj tlie offence, and the 
proceedings boar the character of an attempt, by bringing Douk before tliis 
Judge, to extort an figreement from him. 

Their Lordships for these reasons think that this agreement does not in 
any way bind the plaintiff ; and inasmuch as Rs. 3,000 of his money was paid, 
and his elephants were delivered under it, that lus is entitled to bring this suit. 

A question was raised whotlier the agreement had not been confirmed and 
ratified by the subsequent acts of the plaintiff, or Douk as his agent. No 
doubt, if there liad been a clear ratification, it being in the power of the plain- 
tiff to ratify or reject it, if there were circumstances from which a ratification 
might properly be presumed, he would he hound by it, but their Lordships do 
not find any evidence of such a ratification. The [336] delivery of the 
elephants was in effect m.ade before the constraint or the appreliension of 
constraint had disappeared ; for simultaneously with entering into tliis 
agreement, it appears that Douk gave an order to tlie man who had the custody of 
the elephants, to give them up to the defendant, and although the actual delivery 
didmot take place immediately, it was made in consequence of that order, and 
Douk says he was in such a state of apjireliension that he could do nothing 
afterwards, and as soon as lie recovered from his beating, went down to Moul- 
rriein. The other point is that the timber was accepted by the plaintiff. But 
their Lordships think that it was not accepted under such circumstances as 
constitute a ratification, because, all the way through, Douk was protesting 
against this agreoiiieut, and so was the plaintiff, claiming the timber as his own 
property. 

Another ground suggested by the Special Court on which this agreement 
could not he sustained as agj^inst the plaintiff, seems to their Lordships to he 
wellTfounded. Douk being in custody upon a criminal charge had clearly no 
authority to part wit!, liis employer’s property, or to make an agreement to part 
with it, to relieve himself from such a charge. If there had been any question 
of a civil nature, it might have been within the scope of his authority, as a 
general agent, to compromise such a claim, hut when charged with personal 
misconduct and a crime, which it cannot bo assumed that his principal had 
authorized, no authority from the employer can be implied that his money and 
his elephants should be handed over to the man making the charge, in order to 
relieve liis agent from it. It is sufficient, however, to decide that the agreement 
is avoided on the ground of the duress for, as the lower Appellate Court observes, 
this last ground for impeaching the agreement was not made in the pleadings. 

Their Lordships having come to this conclusion upon the agreement, it 
follows that the decree in favour of the plaintiff must stand. 

Then the question arrises whether a deduction should not Imj made from 
the amount of the decree for the value of the timber, whicli their Lordships are 
satisfied the plaintiff got into his [837] possession. Undoubtedly if the timber 
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belonged to the plaintiff, and the claim yiade by l^he defendant upon it was 
an invalid one, no deduction ought to be made from the damages, although 
possession of it may have been obtained in consequence of this agreement. 
This raises the question to ^diom the timber belonged at the time when this 
agreement was made up on the lOtli May. (llis Lordship, after gbing through 
the evidence on this point and finding it in favour of the defendant, conti- 
nued :) Their Lordships are therefore of opinion that the total amount decreed 
and payalde to the plaintiff under tfie decrep aj)pealed from should ho reduced 
by the sum of Es. 3,040, hoing the value of the lo2 logs of timber at Es. 20 
per log. The amount so reduced will he i)ayahle to tlie plaintiff with interest 
thereon at 5 per cent, from the date of the said decree to the date of realization. 

Their Lordships will humbly advise Her Majesty that tlie decree be varied 
by making the reduction in these terms, and that in other respects it bo 
aflirmed. The decree hoing thus varied, tludr Ijordships think there should be 
no costs of this appeal. 

Decree caned. 

Agent for the Appellant: Mr. W. D. II. Ochme. 

-\gonts for the Eospondeiit : Messrs. Walknis and LaUet/. 
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— of Mortgagee on of liiqht. Title ami Interest of 
Mortgagor -- 11 of ti. fa. — Purchaser qt IS he riff’s side at 
instance of Mortgagee. ' 

*Y, M find o' borrowed from B a 'lUiii of 1*2,000, t<. ropiiynu'iit of which they 

exocutod in her favour a joint and .several bond in Ma\ ISGd for payment of the .said .sum with 
interc.st ou the (Itli of ^l.iv 1 SGI . and also a w.irraiil to confess judgment on the bond. On the 
*27th of April ISG‘1, N, M [333] .ind (/ executi'd a mortgage, m the English form, of eert ini pro- 
perty to /i purporting to do m pursuaiic.* of an agreement alleged to have been entered into 
between them and H at the time the money was advaneed by B in 1863 ; but the evidence 
was not sufiicieiit to show th it such agrecineiit h.id been entered into. Under a writ of /?, fo. 
issued previously to the mortgage of IHGl. viz.^ on the 23rd of March 18G4, in a suit agaiii.st 
M and N, the Sheriff s ild to .1, on the 7th July 18G4, the right, title and interest of M and N 
in the mortgaged propertj . A.s^?ummg that an jagrcemeiit to mortgage had been entered into 
in 1863, A had no notice of .such agreement. After this, a writ of /?. fa. was issued by the 
Sheriff, at the instance of B. in evocution of a decree wliush B liad caused to be entered upon 
the bond of May 1803 ; and under that writ the Sheriff, on the ‘22nd February 1866, sold the 
right, title and interest of N, M and (r' in the mortgaged property, and A became the pur- 
chaser. The purchase-money at sale wa.s paid to B, and A entered into possession 0 * the 
property. 
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In a suit by B against A and others on tho mortgugc of ifie :j7th of April 1864, for fore- 
closure or sale of the property* tho Court below (PHF\B, J.) held : — 

that the Ji. fa. issued on the 23r 1 of March 1864, previously to tho mortgage, must be 
taken to have operated against the share of M and N fron» the date when it was issued ; 

that even if there was an agreement to mortgage, as alleged, then, although as against 
N, M and G themselves, a Court of Kquity would treat huch agreement as equivalent to an 
actual mortgage, yet it would not do so as agaitist a purchaser under the fi. fa. without 
notice ; and * 

that tho sale of the 7th July 1864, therefore, passed the shares of 3/ and N to .4 free of 
any rights or equities of B. 

Further, that the sale by tho Sheriff, of tho ‘2‘2nd February 1866, having been effected at 
the instance of B, for the purpose of realizing the mortgage-debt, was oj^crative, as between 
B and .4, to pass to A the entire shires of N, M and G in thi propjrtv free of B'a mortgage 
lion. 


Held on appeal, that no agreement to mortgiige being established, the sale by tho Sheriff 
to A in 1864 overrode the mortgage to /?, and passed to A tht'. shares of M and N. 

Held further, that the sale by the Sheriff in 1866 being of the right, title and interest of 
JV, M and G, and made at the instance of B. without notice of her mortgage, and B having 
received the purchase-money, which would api>car to have been estimated on the value of the 
unencumbered shares, and no objection having been made to the sale by the niortgagorh, who 
had allowed A to hold Linchallcnged possession ever since, the entire c(|ui table estate in the 
share of G must be taken to have passed to A. 

A mortgagee is not entitled, by moans of a money -decree obtained on a collateral security, 
sucll as a bond or covenant, to obtain a sale of the equity of redemption »eparately. To allow 
him to do so would deprive the [339] mortgagor of a privilege which im an equitable incident 
of tho contract of mortgage, — namely, a fair allowance of tinu t> enable him to redeem the 
property. * 

Appeal fiom a decision of Phear, J., dated 26th July 1875. 

This was a suit on a raoi'tgage, dated 27th April 1864, for foreclosure or 
sale of 28-48th6 of a house and land in Calcutta ; but tho case is worth 
reporting only in so far as it relates to 14 out of these 28 shares. 

< In the plaint and written statement of the plaintiff, it was alleged that 
Nobmeh under, Muttylall and Gopalchunder, tho owners of these 14 shares, 
borrowed fron) the plaintiff Rs. 12,000 on 9th May 1863, and to secure 
re-payment thereof executed in her favour a joint and several bond for payment 
of the said sum with interest on the 6th May 1864, and also a warrant to 
confess judgment thereon, and agreed to execute the mortgage now sued on by 
way of further security for the loan ; tliat on 27th April 1864 the mortgage now 
in suit was, in pursuance of the aforesaid agreement, executed by Nobin- 
chunder, Muttylall and Gopalchunder in favour of the plaintiff ; that tho 
money advanced on the bond and mortgage formed a portion of the estate of 
the plaintiff’s deceased husband Baneymadhub Mitter, of w^hich the Court 
Receiver had been appointed Receiver, and on default being made in ijayment 
of the sums secured by the bond and mortgage, the Receiver in the name of 

• See on this point the following cases cited in the argument before tho Appellate 
Court ---liamlochun Sircar v. Kamini Debt, 5 4G0n. ; s.c. on appeal, 10 B.L.R., 

60n. ; Brapuiih Kundu Chemdhrys, Gobirtdvuim iJasi, 4 B.L.R., 0. C., 83; Kamini 
Debt \ . Ranilochun Sircar ^ 6 B.L.R., 450 ; and NMrunjun Mookerjec v. Ojjcndro Narain 
Deb, 10 B.L.R., 57. 
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the jjlaintiff obtained a writ oi fi, fa,, in pursuance of which the Sheriff seized 
the right, title and interest of Nobinchundor! Muttylall and Gopalchunder in 
the mortgaged f>reinjses, and sold the same on the 22nd February 1866 for 
Es. 3,700 to the defendant Armndlall Doss, who obtained possession thereof 
under his purchase; that besides this purcliase- money the plaintiff had received 
nothing on account of her debt. The plaintiff also alleged that the defendant, 
Csw] at the time of his purchase, was aware of the existence of the mortgage. 
The plaint prayed for an account,* for foreclosure or sale, for possession, and 
for such further relief as the plaintiff might be entitled to. 

From the written statement of the defendant Anundlall Doss, it appeared 
that, under a writ of /i.fa., issued on the 23rd March 1864 in the suit of one 
Thomas Owen against Muttylall and Nobinchundor, the Sheriff, on the 7th 
July 1864, seized and put up for sale the right, title and interest of Nobin- 
chunder and Muttylall in the said house and land, and it was purchased by 
Goureychurn Chatterjee, but at his request transferred by the Sheriff to the 
defendant Anundlall, and on the 10th August 1864 the Sheriff executed in 
favour of the defendant Anundlall a bill of sale of the right, title and interest of 
Muttylall Bose and Nobinchunder Bose ; that the defendant Anundlall had no 
notice at the time of his purchase of the jJaintiff’s mortgage ; that on 22nd 
February 1866 the Sheriff, in pursuance of the writ of //. fa., mentioned in the 
plaint, put up for sale tlie right, title and interest of Nobinchunder Bose, 
Muttylall Bose, and Gopalchunder Bose of in and to the said house and 
permises, and one Nobongo Moonjery Dassee became the piirciiaser, and trans- 
ferred the said purchase to the defendant Anundlall, who obtained from the 
Sheriff' and the purchaser and her son a bill of sale thereof on 18th Juno 1866. 
The defendant Anundlall submitted that the mortgage mentioned in the plaint, 
oven if executed l)y the parties by whom it purported to be executed, w’as 
fraudulent, and was executed to avoid payment of the decree which then 
remained unsatisfied against Nobinchunder and Muttylall, in respect of which 
the f. fa., in the suit of Thomas Owen was issued, and was therefore void as 
against the defendant, and that the shares of the said Nobinchunder and 
Mutt>'lall in tlie said house and ijreraise.s did not pass under the mortgage ; that 
the writ of fi.ja., in execution of which the sale of 22nd February 1866 took 
place, having been issued at the instance of the plaintiff, the said property was 
sold discharged of the mortgage debt, even if the said mortgage were held to bo 
otherwise valid and binding. The defendant further submitfed that if, the 
Court sliould be of [311] opinion tliat the sale of 22nd February 1866 did 
not discharge the mortgage debt, then that the said motgago could o])erato 
only against the share of Gopalchunder Bose in tlie said house and premises. 

Vheak, J., after stating the facts, observed, that if the mortgage on which 
the j)laintiff relied was established, the first question would b(j whether the 
sale of July 1864, effected under Mr. Owen’s.//, fa., which was issued in March 
1864 before the date of tliat mortgage, would not prevail against it. That the 
defendant urged tliat that mortgage was made without valuable consideration, 
and that the case of the plaintiff was that it was made in pursuance of the 
original agreement, on which the plaintiff lent her money on the 9th April 
1863. and that therefore it was founded on substantial consideration. 

The learned Judge having tlien examined the evidence on this point said, 
that he was on the whole disposed .to think that the defendant’s contention to 
the eff'oet that the mortgage of 27th April 1864 did not stand on the considera- 
tion of the loan of May 1863 was a just contention. 
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AssumiDg, however, that the ^mortgage was an etfectivo conveyance or 
instrument, he asked what was the effect of Mr. Owen’s ./£. /a.y which preceded 
it ? He then continued as follows : — 

This question, as well as one which will occur presently, seems to necessi- 
tate a slight examination of the English cases so far as they bear on the 
operation of a writ of fi./a. 

I have more than once in this Court had occasion to express the opinion 
that an order for the sale of a judgment-debtor’s goods, made to enforce 
execution of a decree, whatever its shape, and whether i)receded by actual 
attachment or not, has the effect of binding the debtor’s property as against 
any alienations which the debtor himself may make after its date. The 
proceedings in execution taken for tlie purpose of effecting a sale are in a 
sense proceedings in the suit against property, and all persons, who purchase 
from the judgment-debtor pending those proceedings, come into the position of 
purchasers pendente Lite, and in a case lately before me and now pending before 
an [342] Appeal Bench — Dorab Ally Khan v. Kkajak Mohceoodccn (I. L. H., 
1 Cal., 104) — I felt myself obliged to act on that view with regard to the 
operation of the writ of issued by this Court in a suit which had been 

commenced in the Supreme Court. The English cases which I have been 
able to find touching on this point seem to support that view entirely. Doubt- 
less a writ of execution in the English Courts of whatever form is issued as of 
course founded on the record and judgment signed, but it is in its nature a 
judicial order operative as such till set aside oven though taken out irregularly. 
This was settled in BLamhcnay v. Burt (4 Q. B., 707j, and it w^as expressly 
stated by Pollock, C. B., in Wright v. Mtlla (5 Jur. N. S., 771) that the 
issuing of a fi. fa.t was a judicial act. 

As against the owner of goods, the writ of jL fa., is an order that the goods 
be sold, and it is operative from the dale of testn, which, under the old practice, 
might have been a date long antecedent to the actual issue, though as against 
bond fide purchasers for value the Statute of Frauds stayed its operation till it 
was delivered to the Sheriff. This matter was first explained in Brag nor v. 
Lang-inead (7 T. R., 20). 

The operation of & fi. fa , in itself was to give the judgment-creditor a 
right to have the projjerty sold : it did not alter the property in the goods, but 
it originated the right to sel^ in the judgment-creditor, which took priority 
from the date of the writ. The leading case on this point is (itle,s v. Grover 
(1 Cl. A F., 72) ; see per Tin' UAL, C. J., at p. 201. The j)rinciplo was also explained 
by LittlEDALE, J., in Lucas v. Nochelh (10 Bing., 157, see p. 1H2), and by Lord 
Ellenborough in Payiui v. Dreive (4 East., 52d). There remains 1 think no 
doubt what the effect of nji.fa., is in England as regards the property against 
which it operates. There I need hardly say the writ only is.suos against goods 
and chattels, and it is one of the questions in the present case, what did the 
writ issused by Mr. Owen in 1864 oi)erate [343] uix)n ? The plaintiff says it 
operated solely on the defendant’s equity of redemption in the iiremises. This 
position is I think unfortunate, because there is ample authority to show that 
iff England the writ of fi. fa., cannot be made use of against the equity of 
redemption in such property as the writ itself can operate on. For instance, 
although the Sheriff can seize the leasehold of the delitor, he cannot seize the 
debtor's equity of redemption in the leasehold, because the legal estate is in the 
bands of the mortgagee. A fi, fa., in England issuing from the Common Law 
Courts was only directed to legal assets, and in the eye of tiie Common Law 
Courts the mortgagor had no legal estate in property mortgaged. The oases 
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oiBurdonv. Kennedy (3 Atk., 738) and ScM v. Scholey (8 East, 467, seep. 483) 
serve to establish this proposition. * 

But in this Court, which is a Court of equity as well as of law, the relations 
between mortgagor and mortgagee of immoveable property, though no doubt 
governed by the mortgage contract, do not amount to two estates or two sorts 
of property. This Court only recognises in the mortgagee the right to recover 
the money due on the mortgage, and^the right to olitain and hold the mortgaged 
property till foreclosure as security for repayment. On the other hand the 
mortgagor has the whole beneficial interest in the.lands suliject to the mortga- 
gee's right to have effect given to his security. 

And from the date of the Charter of the Supreme Court, the writ of./?, fa. has 
issued indifferently against all classes of property belonging to the debtor with- 
out any distinction as to whether it is land, i.e., immoveable or moveable. This 
is pointed out in the Master’s Report in Freeman v. Fatrlie, printed, I think, in 
1 Moore’s Indian Appeals at the end of tlie case of Mayor of Lyons v. Fast 
India Company (p. 305). And every form of writ of fi.fa., from whatever side 
of the Court issued, to wliich 1 have lieen able to get access, is couched in the 
same perfectly general terms. Form 10 given in the rules of the Supreme 
Court, whicli were made after the passing of Act VI of 1855, is in these words : 

[344] " Process of Execution against Property. 

UVi/ of Jieri facias on a Jiulgnient for Plaintiff' on the Plea Side. 

Victoria by the Oraoe of (rod of the United Kingdom of Groat Rritain and Ireland, 
Quuon, defender of the faith, and so forth. 

I'^ort William in Rengal. To the Sheriff of the Town of Calcutta, and Factor} of P^ort 

William in Bengal. 

Greeting, we conimaiid you that you cause to be levied and made of the houses, lands, 
debts, and other effects, moveable and immoveable, of C. 1)., now or late of in the piovinces, 
districts or countries of Bengal, Bihar and ()ris.sa, and the province or district of Benares, or 
111 any of tin? factories, distri<!ts, and plUees which now are .»imoxud to and made subject to the 
Presidency of Fort William in Bengal aforesaid, by seizure, and if it be necessary by sale 
thereof, company's rupees (the amount of all the monies recovered by the judgment) which 
A. B. lately in our Supreme Court of Judicature at Fort William in Bengal, on the Plea Side 
thereof, recovered against him, whereof the said C. D. is eoiivictLsl, and have that money 
before the Justices our said Court at Fort William aforesaid, immediately after the execution 
hereof, to be rendered to the said A. B., and that you do all such things as by Act No. VI of 
IH.'ifi you are authorised and required to do in this behalf, and in vvhat manner you shall have 
exei'iited this our writ make appear to our said Court at Fort William aforesaid immediately 
after the <‘xeeiition lu-reof, and liave you then: then this writ. • Witness Sir Chief Justice 
at Fort William aforesaid, the day of 

in the >ear of our liord one thousand eight hundred and fifty.” 

I am of opinion that the //. fa. issued on Mr. Owen’s application must be 
taken to have issued against all the property of the judgment -debtors whatever 
the character of tliat property. Those debtors were Muttylall and Nobinebunder, 
and they at the time when the fi. fa. was issued had not actually mortgaged 
the house to the plaintiff', hut at most had agreed to mortgage. The fi. fa. then 
in iny view operated against their shares in the house from tlie date when it 
was issued. 

If it he assumed for thp moment that^they had agreed to mortgage those 
shares to the plaintiff’, tlien although as against themselves a Court of Equity 
would treat the agreement to mortgage as equivalent to an actual mortgage, yet 
this would [34S] not he so as against a purchaser under the fi. fa. without 
notice, and little or notliing a.s the evidence of an agreement on the part of 
Muttylall and Nobinchunder to mortgage is, the evidence of the defendan*; 
having knowledge of such an agreement at the date of the fi. fa. or even at the 
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date of his purchase is still loss. It seems to me therefore that even under 
this hypothesis of an agiteement td mortgage, the sale under Mr. Owen’s fi. fa, 
passed the property to the purchaser free of any rights or equities of the plain- 
tiff. But I have already said I tliink it has not been established by evidence 
that the plaintiff had right of recourse equitabte or other to the property in 
the hands of Muttylall and Nobinchunder at that time, and if so the matter is 
clear of all question of notice to the defendant. 

But the discussion relative to* the efiect of the /if. /«. just gone through at 
some length leads me to the 'opinion that whatovoi* liad previously happened, 
and even if the plaintiff’s contention as to the mortgage is made out, the sale 
by the Sheriff on the 22nd February ISGG as between the plaintiff and 
defendant passed to the defendant the entire share of Nobin, Muttylall and 
Qopalchunder Bose free of the plaintiff’s mortgage hen. That sale was effected 
at the instance of the plaintiff and by getting the Jl. fn. i.ssued in execution of 
the money-decree wliich had been entered up by her on the bond of May ISG3. 
She got in substance the same right of locourse against the property affected 
by the fi. fa. as slie had by the terms of her mortgage on the property affected 
by that instrument, in other words simply the right to have the property sold 
and to apply the proceeds of sale to payment of the debt wliich was owing to 
her, and which was the same debt, namely, tlie bond debt in both cases ; the 
alternative right to foreclose does not materially affect the comparison. Had 
the fi. fa. issued at the instance of a third party, any sa.le effected under it 
would have passed the property to the purchaser, subject to the plaintiff’s prior 
right to realize her mortgage debt either out of that property or by the coercive 
process of taking possession of and holding it. As however it was issued at 
the instance of the plaintiff herself for the purpose of realizing that very debt, 
it seems plain that the sale and conveyance of the property [346] could not he 
subject to a still remtiining right in her to sell the property over again to 
realize that debt. 

It was put in argument (not expressly but hy implication) that after the 
mortgage the projierty in the house consisttid of two parts, namely, the 
mortgagee’s estate and the mortgagor’s estate (or equity of redemption), and 
that what was sold under the fi. fa. was the latter only. I need not now 
discuss the meanings of the -to terras as understood in the English system of 
rea} property *law, administered as that law is in two sets of Courts (common 
law and equity) of difl'eritig jurisdictions. This Court is a Court both of law 
and equity with complete jurisdiccion to deal with the matter according to the 
true relations between the parties, and 1 have already pointed out what those 
relations are in the case of mortgage. I think then that the plaintiff, after 
having sold the share of Nobm, Muttylall and Gopalchunder under the fi. fa. 
issued by her in 18G6, cannot now maintain that those shares still remain 
mortgaged to her. 

, « Indeed 1 think it appears on a little consideration that it would be absurd 
to hold that she sold the property in February 1866 subject to her previous 
mortgage lien ; for by the act of sellipg she reduced the extent of her lien neces- 
sarily by the amount of the purchase-money, and therefore there must be a 
very substantial difference between the lien subject to which the property was 
put up for sale and bought, and the lien which remained to the plaintiff after the 
sale. The only other alternative seems to be that the property was put up for 
sale and sold subject to a lien which could only he ascertained hy solving an 
algebraic equation, and that as a matter of practice is absurd. 
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The result is that, in the view of t)ie case at which i have arrived, the 
plaintiff cannot set u]) any mortgage againslf the defendant AnundJall Doss in 
respect of the sliares of Nobin, Muttylall and Gopalchunder Bose in this house. 

This suit must he dismissed with costs No. 2 as against Anundlall Doss. 

From this decision the plaintiff appealed. 

C847] Mr. Kennedy and Mr. BQiinerjee foi* the Aiipellant. 

Mr. Jackson for the Respondents. 

Mr. Kennedy. — No ciiange was produced in the law by giving the Courts 
here jiower to administer both law and eepnty .the fact that equity will not 
gi-ant relief causes no change in any strictly legal riglits to which the plaintiff 
may be entitled. Whether there was notice or not is immaterial if the mort- 
gage is a valid one, hut the inference to he drawn from the evidence is that 
there was notice. Tlie sale of the right, title and interest of the mortgagor 
cannot have any effect on the mortgagee’s title ; at any rate the sale of the 
equit> of redemption of a portion of the projierty could not discharge the rest. 
[PoNTlFKX, .1., referred to i:>yitd Kniani Momtazooddeen v. Itajcoomai Dass (14 
B.L.li., 408) and Syed Sazu' flassein v. Bearoo Thovtldannec (14 B. L. K., 425 
note),] Those cases are decided with respect to rnofussil bonds, which are differ- 
ent : here the mortgage was in the English form. Tliere is an Act (V^l of 1855) 
which specially empowers tlie sale of tlie equity of redemption. It has been 
deemed inequitable to permit the mortgagee to sell for the same debt the pro- 
perty on which the debt was created and to retain his lien, so he could not 
execute his decree against the mortgaged property. Here only the right, title 
and interest of the mortgagors were sold, and not the riglit, title and interest 
of any otlier person. The remedy of a moi’tgagee until 1855 was not sale but 
foreclosure. The mortgagee cannot sell the equity of redemption ; see Kamnii 
Dell v. lianilofduiu Snrar (5 )i. L. R., 450) and Jiamlochun Sircar v. Kamini 
Debt (5 B. L. R., 4G0 n : and bn appeal, 10 B. L. R., GO yi). [PoNTiFEX, J., refer- 
red to the princi])le of tacking. 1 The doctrine of tacking does not apply in India. 
[PONTTFEX, J. - Would it not a])ply in Calcutta to a mortgage in the English 
form ?] The law’ of this Court in 1HG4 was the Civil Procedure Code, under 
whi( h an attaclmient is necessary before sale , hero thei’e W’as no attachment. 
It is well settled that a person taking under a sale by a judgment-creditor can 
take nothing except what he had a right to sell. ^Watts v. [3^3 Porte) (3 E. 
and B., 743) is completely got rid of ; see Whitu'orth v. Gordo)i (Cr. k Ph., 325), 
llolroyd v. Marshall (10 H.L.C., 191), Ky)r v. Macdowell (9 ll.L.C., 619), and 
Anandalall Dass v. liadhamohan Shaw (2 H. L. R., F.B., 49, see pp. 62,64,70 
and 72 ; S. C., on appeal, 1 4 l\Iooi-e’s J. A., 543). The fact therefore of a man 
having a judgment against liini does not enable him, by having his property- 
sold, to sweep away all e<iuitable rights against himself by reason of contracts 
made by him. As to the ett'ect ol a judgment under the statutes of West- 
minster, see Keate v. Duki^ of Marlhoroimh (3 My. k Cr., 407) , an eleqit had to 
he issued. [Gakth, C. .1., referred to Coote on Mortgages, p. 31, 3rd ed., 
where he says, that “ though an equity of redemption w'as not extendible at law 
under 29 Car. ii, c. 3, yet the judgment formed a lien on the land, and the 
creditor rniglit file his bill bo redeem.”] The hovering lien created by an elegit 
does not exist in tliis country. Although tlie Supreme Court administered both 
law and equity, the same Judges sat in different capacities : the change in the 
constitution of the Courts in 1862 did not make any difference so as to affect 
the rights of suitors. A mortgagee by the purchase of the mortgage property 
becomes a trustee for the mortgagor — Kavum Dehi v. Ramlochun Sircar 
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(5 B. L. B., 450} ; but this would be an unnecessary precaution if it was consi- 
dered the equity of redemption had been sold, as the mortgagor would not have 
been injured. In that case the proceeding is considered as an attachment and 
sale of something subject to the mortgage; see per Macpherson, J., in that case, 
p. 458 ; see also Brajanatk Kundu Chowdry v. Gobindmani Dasi (4 B. L. B., 
O. C., 83), and Act VIJI of 1859. as. 205, 215, 240. There is no way here of 
registering a judgment and so making it a lien. Until attachment the property 
was not bound at all ; see s. 246. IGahth, C. J. — That provides for the case 
of an execution -creditor and a third person, which is not the present^ case. I 
The intention of the Procedure Code is to place the turning point of the lien 
at the attachment : and s. 246 shows that previously to attachment there was 
no lien. [PONTIFEX, J. — Sec. 246 is a mere section of pi*o-[3M3 cedure. 
Garth, C. J. —Of procedure in the nature of an interpleader, so that it might 
be summarily determined in case of dispute whose the land is ? Mr. 
Jackson. — A suit begun in the Supreme Court may be continued under the 
procedure of that Court ; see 24 and 25 Viet., c. 104. s. 9, and Dorab Ally Khan 
V. Khajah Moheeooddeen (I. L. R., 1 Cal., 104). | }Jervnjun Mookerjee v. Opendro 
Xarain Deb (10 B. L. R.. 57) shows that a mortgagee cannot sell the equity of 
reclemption except by special leave of the Court IMr. Jackson. — There is a 
rule of Court now to that effect ; see Rule 92 of the Rules of February 1875. i 
That rule contains a proviso when the mortgagee is willing to join in the con- 
veyance to a purchaser ; this must mean that a sale by the mortgagor would 
not pass the w^hole interest, or Avhy ask the mortgagee to join in tlie conveyance. 

Even if the d. fa. is valid, though it is submitted attachment was necessary, 
yet it ought only to have tlie effect of an attachment, i.e., apply from the time 
of taking possession under it. [Mr. Jackson refers to Act XXIV of 1865.) 
That does not affect the question ; it only shows, if anything, that the procedure 
up to that time had been irregular. [Garth, C. J. — The Registrar tells me 
that a fi, fa. was only issued in old suits, not in new ones. May we not presume 
then that this was an old one, a Ji. fa. having been issued.) The leanied Counsel 
contended, that on the evidence there was sufficient to show that there was an 
agreement for the mortgage, and that the mortgage having been executed in 
pursuance of that agreement, was executed on substantial consideration. 

Mr. Ja^.kson for the Respondents. —Act XXIV of 1865 does justify the issue 
of a fi. fa. in this case. Section 2 refers to cases where execution has been 
taken out ; s. 3*to cases in wsliich execution has not been taken out : the former 
are to be executed according to the High Court procedure ; the latter, though 
executed according to the procedure of the Supreme Court, are to be valid. If 
the procedure had been regular' up to 1865, what object would the Act have had ; 
there would have ^een no defect to cure. 

[350] The Full Bench decisicn in Syiul E'tnam Momtaznddeen's case can- 
not be distinguished by being a case of a iiiofussil mortgage,- -that is not the 
ground of the decision * see pp. 423, 425. It applies directly to this case. 

The case of The Bank of Bengal v. Nundolall Doss (12 B. L. R., 509, see 
p. 515), shows that an equity of redemption can be sold. The principle of the 
case of Kamini Debi v. Hamlochun Sircar (5 B. L. R., 450) is not applicable 
to this case : the state of facts is wholly different. On the question of whether 
there was an agreement to mortgage, the learned Counsel was not called upon. 

Mr. Kennedy in reply. — There is a great difference between charges by 
mortgage and by bond as to subsequently bringing a suit. The Full Bench case 
only applies to the facts of the particular case. [PONTIFBX, J. — The whole 
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question was fully discussed and considered in that case : it was decided on 
principle. Does an action on a covenant in a mortgage in which the mortgagee 
recovers money by arrest of person or sale of chattels, do away witli the mort- 
gage lien or act as a bar to a suit for foreclosure ? [PoNTiPEX, J. — Is there a 
conveyance on a decree for sale in a mortgage suit ?] Yes, always here ; how 
otherwise is the purchaser to obtain the subject of his purchase. fPoNTiPKX, 
-1. — You would then never be able to sell the mortgagee’s lien at all. There is 
no such thing under Act VIII of 1859 as soiling the mortgagee’s lien : you sell 
the right, title and interest of the mortgagor under a money-decree, and under 
a sale in a mortgage suit you sell precisely the* same. (4 auth, C. J. - Why 
cannot a mortgagee sell subject to his own lien in the same way as other 
estates are sold subject to liens ?] 

The case of The Bank of Bengal v. Niindolall Doss (1‘2 B. L. R., 509, see 
p. 515) is inconsistent with the Full Bench decision. Since the Statute of 
Will. IV, a //). fa. would issue in England against the mortgaged property, but 
it could not be contended that it barred a suit for foreclosure. 

Cur. adv, vult. 

Garth, C. J., after stating the facts, delivered the Judgment [331] of the 
Court. The portion of the judgment relating to 14-4Hths share was as 
follows 

With respect to the remaining 14-48ths, the defendant Anundlall claims 
to be a jiurchaser in priority to, or in exclusion of, the mortgage on the 
following grounds : First with respect to Nobinch under’s 6-48ths and Muttylall’s 
l-48th8, the defendant Anundlall proves that the right, title and interest of 
Nobinchunder and Muttylall in the property were sold by the Sheriff on* the 
7th July 1864 under a writ of execution issued on 23rd March in a suit brought 
by one Thomas Owen against Muttylall and Nobinchunder, such sale being 
made to one Oourychurn, by whose direction the purchase was transferred to 
Anundlall, to whom a conveyance was executed by the Sheriff on tlio lOth of 
August 1864. 

The plaintiff, on the other hand, insists that the alleged agreement for a 
mortgage of this property to her was made on the 6th of May 1863, and that 
the Sheriff’s sale could not operate to the prejudice of such allied agreement. 
We are however unable to discover sufficient Evidence of this alleged agree- 
ment for a mortgage. The entries appearing in the books of Messrs. Rogers 
and Remtry on which tlio plaintiff’ lolios (even assuming that tliey were properly 
receivable in evidence) are far too indefinite to prove that there was a binding 
agreement for a mortgage of this particular i)roj)orty on the-Bth of May 1863 
when the money was advanced on the bond, oi’ j)rior to the actual date of the 
mortgage. The entries do not show what property was to be included in the 
mortgage, nor what were to be its terms, or that tlic lender of the money 
stipulated for the security of a mortgage. We are therefore of opinion that the 
8heriff’’s conveyance to Anundlall in 1864 overrides the mortgage ui)on which 
the plaintiff sues. 

And Anundlall also I'clies on a further sale by the Sheriff* in 1866 made 
under the following circumstances : -On the second of February 1866, the 
Sheriff, under another writ of execution, issued upon the judgment entered 
upon the plaintiff ’s warrant of attorney of the 6th of May 1863, sold the right, 
title and interest of Nobinchunder, Muttylall and Gopalchunder in the property 
to one Nobongo Monjery Dabee, by whose direction [352] the purchase was 
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transferred to Anundlall, to whom a conveyance was executed by the Sheriff on 
the 18th of June 1866, ‘ 

The plaintiff insists that this sale, though made at her own instance and 
without notice of her mortgage, passed only tJw right, title and interest of 
Nobinchund&r, Muttylall and Gopulchunder in the equity of redemption subject 
to the mortgage, and did not affect the mortgage itself, so as p/o ianlo to 
discharge or annul it ; and that in fact buph sale must ho treated precisely in 
the same manner as a sale upon a judgment of a person who is not a mortgagee. 
This argument of the plaintiff only affects Gopalchunder’s share, as we have 
already stated that in our opinion the shares of Nobinchunder and Muttylall 
passed under the Sheriff ’s sale in 1864. Hut we are unable to assent to the 
argument as affecting Gopalchunder’s share. We think that a mortgagee 
selling in execution the right, title and interest of his mortgagor obviously 
stands in a different position from a stranger selling in execution the mortga- 
gor's right, title and interest. Take for example the case of an estate worth 
Es. 2,000, but subject to a mortgage for Es. 1,000. If the mortgagor sold by 
contract, or if his judgment-creditor sold in execution the equity of redeii)i)tion 
for Rs. 1,000, the mortgagor would in each case henetit by the sale and receive 
in effect the full value of the estate, Rs. 2,000. But if the mortgagee could soil 
separately in execution the equity of redemption for Rs. 1,000, tim result would 
be that his own debt would he dischargetl, and the jnirchaser would hold an 
estate worth Rs. 2,000 for the price of Rs. 1,000, and the mortgagor would lose 
an estate worth Rs. 2,000 having received onlv tlio mortgage monev of 
Rs. 1,000. 

And though we asked for authority to support the jdaintiff’s argument, we 
wees not referred to any case, whore under a mortgage lu the English form the 
equity of redemption has been sei)arately sold under a money-decree recovered 
by the mortgagee The only case we can iind in the English rejiorts in which 
the question was approached, is Luaicr v. Dolhuid (1 Ves., 431), which is very 
imiwrfectly rejiorted, and was ultimately deciiled [353] by Lord Thuklow on 
the ground tliat an equity of redemption could not he extended under the 
Statute of Frauds. One of Lord Redesdalk’s arguments in that case appears 
to have been tJiat such a sale would in effect defeat the mortgagee’s own 
agreement for a redemption. Under the present law in J’lnglancl, an equity of 
redemption can be reached h> a. judgment-creditor only by means of an 
equitable execution, as it iss callod, or through the d«3crce of a Court of 
Equity, which would necessarily, b> the proceedings in the suit, he informed of 
the existence of the mortgage, and the fact that the ludgment-creditor was also 
mortgagee. 

We are of opinion that a mortgagee is not (uititled by means of a money- 
decree obtained on a collateral security, such as a bond or covenant, to obtain 
a sale of the equity of redemption separately, because by so doing he would 
deprive the mortgagor of the privilege which, upon the principle of considering 
the estate as a pledge, a Court of Equity always accords to a mortgagor, namely, 
a fair allowance of time to enable him to discharge the debt and recover the 
estate. This privilege is an oiiuitable incident of the contract of mortgage, and 
it would be inequitable to jiermit the mortgaged to evade it to do that 
circuitously which he could not do directiv. 

Id the present case the sale of the Sheriff in 1866 was of the right, title 
and interest of the mortgagors, the sale being at the instance of the mortgagee 
without disclosing her mortgage and without notice of the amount due to her as 
a charge upon the property. The purchase- money would appear, as in the case 
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of Lyster v. Dolland (l Ves., 431), to have been estimated on the value of the 
" unencumbered shares, and it has been received by th^ plaintiff. This sale has 
not been objected to by the mortgagors wiio are parties to this suit, and 
possession was at once taken^ under it and has been held unchallenged ever 
since. Under those circumstances we are of opinion that the sale and 
conveyance by the Sheriff must he considered to have passed the entire equitable 
estate in Gojialch under’s share, and we therefore concur with Pnp:AU, J., in 
dismissing the plaintiff’s suit, so far as respects the 14-48th8 of Nohincliunder, 
Muttylall and (iopalchunder. 

[334] U nder the circumstances we think the aiipellant must pay 
Aniindlall’s costs of this appeal, and must add her own costs of this suit and 
appeal to her security, and Phkak, J.*s decree will be nioditied accordingly. 

Deer tic varied. 

.\ttoi*ney for the .\])pellant ; Mr. Remfnj. 

Attorney for the Respondents: Baboo (r. C. Chimdcr. 


NOTES. 

[After the il.it*’ this dcci-ioii. the foilowiiig stJitutory provisions were made 
Transfer of Property Act, 1882, Sec. 99 : -Where .i mortgagee, m cxncuticjii of .< docrcc 
for tlic s;itisfiii'fcioM (if.uu c-laiiii, whether .irising under the mortgage or uot, attaches the 
mrirtgaged proporU he shall not be entitled to hring sindi propertv to sale otherwise than by 
instituting a suit under section siKt\ -m)vo1), and lu ina\ institute such suit notwithstanding 
anything contained in the Code of Civil PrcK-ednrc, st'ction forty-throe. 

The Code of Civil Procedure, 1908, repeahd the .ibove provision and In Order 84, Rule 11, 

enacts as follows ’ 

(1) Wlu’ic a inoi tgji.gcc has obtained a decree for the payment of money iti satisfaction 
of a elaim .iristng under the mortgag.'. he shall not be, I'lititled to bring the mortgaged pro- 
IHji'tN to sale otherwise than bv histiiutiug a suit, tor >,ulc in enforeoment of the mortgage, 
and he may institute sucli suit notwithstanding .inything (‘ontaincd in Order Tl, Rule 2. 

(2) Nothing 111 sub-rule (II shall apply t«) aiiv territories to which the Transfer of Pro- 
pert v Act, 1882, has not boon c.xtended. 

For cases, see iiiidor the foregoing f>eetnms in the 'JVansti'r of I’ropertv Act edited In- 
Mr. (lour or Messrs. Shepherd Rrowii.] 
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The ISth April, lH7(i. * 
Present : ° 

Mr. Justice Pontipkx. 


The Queen on tJio Prosecution of Morad .\li 
• versus 

Hadjee Jeebun Bux. 


Act X of IH75 {Hiqh GoiirU' Criminal Procedure Act), s. 147 — Case 

transferred to High Court — Refund of Fine on Quashing Conviction - 
Notes of Evidence taken hy Magistrate. 

The High Court has nu power, under h. 147*. Act X of 1875, to order a fine to be refunded 
on quashing a conviction. (In In rc Louts. 15 B. L. R., Ap., 14, the Court ordered the fine to 
be refunded.) 

The Court in thi.s instance decided whether the ca'.e should l)c tr.iuhfcrred under s. 117 
on the uotes of the evidence taken hy the Magi.stratc at the trial. 

In this case a rule had been granted by Pkear, J.,on the 30th March, calling 
on Mr. Dickens, Police Magistrate for the Northern Division of Calcutta, and 
Morad Ali, the complainant in the case, to show cause why the case should not 
be transferred to the High Court under s. 147, Act X of 1875. The facts were, 
that the complainant and defendant lived in adjoining houses between wiiich 
there was a party wall. A hole was found to have been made in the wall, 
apparently from the defendant’s side, and Morad Ali instituted a charge against 
Hadjee Jeebun of having committed criminal mischief. On that charge Hadjoe 
Jeebun was convicted hy the Magistrate Mr. Dickens and fined Rs. 50, which 
was ordered to be paid to the complainant. The ground of the application for 
transfer to the High [353] Court was that tliere was no evidence adduced at 
the trial of any intention on the part of the defendant to commit mischief. 

Mr. Branson and Mr. Evans now appeared to show cause against the 
order. 

• Mr. Jackson and Mr. Sonnerjee contra. 

On the part of Morad Aii, an affidavit of Mr. Pittar, and on behalf of 
Hadjee Jeebun Bux, a joint and several affidavit of Mr. Leslie and Hadjee 
Jeebun Bux, were filed. To the latter affidavit was annexed an attested copy 
of the notes of the evidence taken by the Magistrate at the hearing of the 
charge. 

Mr. Branson went into the merits of the case, and contended that the 
defendant had been rightly convicted. [Mr. Jackson. — The notes of the 
evidence taken before the Magistrate must be taken to be the materials on 

•[Sec. 147: — Whenever it appears to the High Court of Judicature at Fort William, 
Madras, of Bombay that th(i direction hereinafter mentioued 
Power of Presidency High will promote the ends of ju.stice, it may direct the transfer 
Court to transfer to itself cases to itself of any particular case from any criminal court 
from Police Magistrates. situate within the local limits of its ordinary original firirni- 

nal jurisdiction, and the High Court shall have power to 
determine the case so transferred* and to quash or affirm any conviction or other proebediug 
which may have been bad therein, but so that the same be not quashed for want of form, 
but on the merits only.] 
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whioh the Court is now to deoide. See In re Louis (15 B. L. R., Ap., 14.) 
Affidavits cannot be used to supplement tbal^ evidencebj There the case had 
been brought up under s. 147 ; this is an order calling on us to show cause why 
it should not be sent up.' The notes do not comprise all the evidence taken 
before the Magistrate. He is not bound to take notes at all. [PoNTiFEX, J. — 
Is it a case of mischief at all ? The wall appears to be a party wall*. But even 
if it had been the complainant's, the defendant’s conduct seems to have been 
trespass, not criminal mischief. j • 

Mr. Evans on the same side. —Mr. Lieslie’s affidavit mentions evidence 
which does not appear in the notes of evidence taken l)y the Magistrate. 
Where it appears that all the evidence is not before the Court, the Court ought 
to call for the whole of the evidence, or it might rehear the case. 

Mr. Jackson submitted that all the materials necessary for decision wore 
before the Court, and that on those materials the conviction ought to be 
quashed. 

The Court was of opinion that on the evidence which had come up from the 
Police Court there was no case for convicting [ 356 ] the defendant of mischief : 
inasmuch as there was no evidence to show that the hole was made in the wall 
maliciously or for the purpose of annoying the prosecutor. The conviction was 
therefore ordered to be quashed. 

Mr. Jackson applied for an order for refund of the fine : but the Court was 
of opinion it had no power under the section to order repayment of the fine. 

An application by Mr. Jackson for costs was refused, the Court being of 
opinion that the defendant was not wholly free from blame in the matter, 
and that the prosecution did not appear to have l)een a malicious prosecution. 

Conviction quashed. 

Attorney for the Complainant : Mi’. Pit tar. 

Attorney for the Defendant* Mi. Leslie. 

[ 1 Cal. 886 ] 

ORIGINAL CRIMINAL. 

The 9th, lOth and Wih March, JH7V). 

Present : 

Mr. Justice Phear and Mr. Justice MARKuy. 

The Queen 
versus 

Upendronatb Doss and another. 

Act X of 1876 (High Courts' Criminal Procedure Act) , s. 147 — 

Case transferred to High ( \mrt — Notice to Prosecutor — Penal 
Code, ss. 292 ami 294 — Specific Charge — Procedure on 
Transfer to High Court. 

In an application for the transfer of a case under s. 147, Act X of 1878, in which the 
prisoner has been convicted and is undergoing impriRonmeiit, it is in the discretion of the 
Court to order, for sufficient primd fade cause shown, that the ^^se be removed, without notice 
to the Crown. 

Sernble. — A charge under ss. 292 and 294 of the Penal Code should be made specific in 
regard to the representations and words alleged to have been exhibited and uttered, and to be 
obscene ; and the Magistrate, in convicting, should in his decision state distinctly what were 
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the particular representations and words which he found on the evidence had been exhibited 
and uttered, and which ho ^adjudged be obscene within the meaning of those sections. 
Where no such specific decision has been given, the High Court when the cast* has been 
transferred under s. 147, Act X of J875, ma\ either try the case dc naro, or dismiss it on the 
ground that the Magistrate has come to no finding on which the conviction can be sustained. 

The prisoners had been charged with offences under sa. 292 " and 294 of the 
Penal Code, and hod been on conviction sentenced [3373 liy the Magistrate for 
the Northern Division of Calcutta to one month’s simple imprisonment. On 
their application to the High Court, Phear, J., made an e.€ parU order undei* 
s. 147 of Act X of 1875, lembving the case to the High Court, and allowed the 
release of the prisoners on bail under s. 14K. The case !U)w came on for 
hearing. 

Mr. Brannon, Mr. M. Gkose, and Mr. Palit appeared for the Prisoners. 

The Standing Counsel (Mr. Kotmedp) (or the Crown. 

Mr. Brannon contended that the conviction could not be sustained, first, 
on account of the vagueness of tlie charge, inasrnucli as it did not specify the 
nature of the crime charged ; secondly, that the prisoners had committed no 
offence under ss. 292 and 294 : and thirdly, that the evidence did not justify 
the conviction. He also contended that tlie Magistrate had no power to disclose 
of the case summarily. 

The Sinndnio Coiinsrl raised an objection to thfs order made removing the 
case to the High Coui’t, inasmuch as no notice thereof had been given to the 
Crown. The Court offered to adjourn the case if the Crown required time to 
enable them to proceed with it, but the Standing Coiinnel said ho thought an 
adjournment was unnecessary. He then contended that the Magistrate had 
power to try, and dispose of, the case summarily, and that on the evidence the 
conviction ought to be upheld. After hearing Mr. Brannon in reply, tlie Court 
took time to consider its Jud^mentt whicii, on a subsequent day, was deliver' 
ed by 

PheaPi J« ---This case now comes before us by reasou of its having been 
removed to this Court from tlie Court of the Magistrate of Calcutta, Northern 
Division, by an order made under s. 147 of the High Courts’ Criminal Pro- 
cedure Act. 

The learned Standing Counnrl, on behalf of the Crown, objected that the 
order had been irregularly made, because the Crown was not served with notice 
of the application for it, tsss} a»id was not given an opportunity of being heard 
upon that application. We are of opinion, however, that when, us in the 
present case, a conviction has been arrived at by the Magistrate, and the peti- 
tioner is actually suffering imprisonment thereunder, it is within the discretion 
of this Court to order for sufficient pri'.nd facte cause shown, on the application 
of the prisoner, that the case be removed without notice to the Crown. We 
intimated our readiness to give time to the Sianditm Counspl, if he required it, 


* [ Sec. 292 : — Whoever soils or distributes, imports, or prints, for sale or hire, or wilfull) 
, . . , . . exhiljits to public view, anv obscene book, pamphlet, paper, 

Rale, Ac. of obscene o h. painting, representation . or figure, or attempts or offers 

BO to do, shall be punished with imprisonment of either description for a term which may 
extend to three months, or with fine, or with both. 

Sec. 294 ’.-^Whoever sings, recites, or utters in or near any public place any obscene song, 
ballad, or words to the annoyance of others, shall bo punished 
Obscene songs. with imprisonment of either description for a term which may 

extend to three months, or with ffno, or with both.] 
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foi* fclie purpotte of thi« hearing, but he said Jie was quite prepared to goon with 
the case without delay. * 

The charge preferred against the petitioners and some other person, upon 
which they were tried by the*Magistrate, appears in the Court book, which the 
Magistrate has sent up to us, in the following words ; — “ Defendant?! are charged 
with having, on 1st March, at Beadon Street in Calcutta, exhibited to public 
view certain obscene representation^. Defendants aie further charged with 
having at the time and place aforesaid uttered or recited cei'tain obscene words 
to the annoyance of others, ss. 292 and 294 of ilie.Porial Code and the original 
order or conviction made and signed by tlio Magistrate after hearing the 
evidence given on both sides appears to have been as follows Defendants 
(2) and (3) Upendronath Doss and Ornritolall Bose” (the two i)etitioners to this 
Court) “are found guilty under ss. 292 and 294 of the Penal Code, and sentenced 
to suffer imprisonment for one month.” 

The scope of each of the two sections, 292 and 294, of the Penal Code is 
wide: and it is much to lie regretted that the cliarge against the prisoners was 
not made specific in regard to the representations and woicK alleged to have 
been exliibited, uttered, and to be obscene, before at least the accused 
persons were called upon to answer it. And it W'as cei tainly very important, 
both in the interest of the accused persons, and of the public, that the Magis- 
trate, in his decision of the matter, should have stated distinctly what were the 
jiarticular representations and words which ho found in the evidence the con- 
victed persons had exhibited and uttered, and which he adjudged to he obscene 
within the meaning of these sections. 

[339] Had the case remained as the Magistrate's hook represents it, we 
should have been reduced to the alternative of either practically trying the Case 
(h novo or of dismissing it, upon the ground that the Magistrate had come to 
no finding upon wliicli Ids conviction could he sustained. Fortunately, however, 
since the conviction has been impeached by ihe making of the application for 
the removal of tiie case to this Court, the Magistrate has formally drawm up 
his specific findings of fact, and his order thereon, and we may now safely 
assume that this document discloses all that in the opinion of tlie Magistrate 
is established by the evidence against the petitioners within the scope of ss. 292 
and 294 of the Penal Code. (After going through the specific findings of tlie 
Magistrate his Lordship found that the evidence was not suft\pient to justify 
the findings of fact arrived at by the Magistrafe, and that the words* and 
passages were not obscene witldn the meaning of ss. 292 and 294, and 
continued :) It thus appears to us tliat the grounds upon which the Magistrate 
has placed his conviction in this case fail; and we can discover in the evidence 
no other ground upon whicli it could legally he supported. It follows that the 
conviction must be quashed, the sentence set aside, and the petitioners released 
from the oi)ligation of their recognizances. 

Conviction quashed. 

.Vttorney for the Crown : The Covernment Solicitor, Mr. Sa^idcrson. 

Attorney for the Defendants ; Baboo (}. C\ Ch under. 


1 CAL.— 81 
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GOUHEE LALL SINGH V. 


[i Cal. 809 J 

• APPELLATE CIVIL. 

T^if> >i6th Januant, ISTO. 

Pkesp:nt ; 

Mh. JrsTirK Clcivkh and Mu. .Ttistk^k Mtttrr. 


(inniee Lull Singh Plaintiff 

• verauft 

Jood hi stool- Hajnih and others Defendants.' 


liegiil Uum V] I! of sh. h and 14— Suit for Urcarsai of Sair - 

ServtCii of Nidi or. 

Wht‘n*. in :i suit to si't ishIp a p.itni silt* iiiidiM* R»*^. V^III nf 1H19. it was proved that 
the notice of sale was first stuck up in the cutcherrv of the ijaradar (the mehal having been 
let out III ijar.i bv the patnidar), and on the refusal of the ijar.idar's gomasta to give a receipt 
of service, it 1360] was takcMi down, and subs(»qucntlv personallv served on the defaulting 
patnidar at his house, which was at some distance from the pitni mehal, lield, that the object 
of the provisions in Reg. VllI of 1819 as to service of notice of sale is not onl\ to give notick* 
of sale to the defaulter, but als* i.o the under-tenants, and to julvt‘rLisc the salt* on the spot 
for the information of intonding purchasers ; but though those provisions had not been strictly 
eomplied with, yet as the plaintiff (the patnidar) did not allege that in consequence of the 
defective publication there was not a sufficient gathering i^f intiaiding purchasers, nor that 
the undci’-teinints were ignorant of tin' ^alc, and wen* prejudiced bv such ignorance, nor that 
the pitdial was sold below its valiu', held, that the dofeet did not .iinount to a “ sufficient 
pica ” under s, 14 for setting aside the sale. 

liykanlhn Salh St«<//i v. Mahmajah Dlnrnj Mahninh ( 'hand linluKlur (0 H. F*. R., 87), 
commented on and distinguished. 

Baboos Jihotcany Churn Dntt and Vnihtca Churn Hosr for the Appellant. 

Baboos Mohiny Mohini Roy and Kally Prosonno for the Respondents. 

The facts and arguments are sufficiently stated in the Judgment of 
Mitteu, J,. which was as follows : - 

Mitter, J.*— This is a suit for the reversal of a jiutni sale under Regulation 
Vlll-of JH19. Tlie claim is*l)ased upon two grounds, viz., (1) that there was 
no arrear if rent due from tlie plaintiff on the day of the sale, the same having 
been paid to the zarnindar two days before the day of sale, and (2) that the 
notification of sale was not dulv published according to s. 8 of Regulation VIII 
of 1819. 

The lower Court has dismissed the suit. Upon the first j)oint, the lower 
Court has found that the allegation of payment of rent two days before the day 
of sale is not true, and that the dakhila jiroduced to establish that payment is 
not genuine. As regards the jmblication of the notice of sale, what the lower 
Court finds is this, that it was first stuck up in the cutcherry of the ijaradar 
(the mehal having been let out in ijara by the patnidar), hut the gomasta of the 
ijaradar having refused to grant a receipt of the service of the notice to the peon 
who took it, it was taken down and subsequently person*[361] ally served upon 
the plaintiff, the patnidar. The lower Court having come to these conclusions 
of facts, dismissed the suit. 

♦ Regular Appeal No. 295 of 1874, against a decree of the Subordinate Judge of Zilla 
East Bunlwan, dated the 27th April 1874. 
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On appeal the correctness of these conclusions of facts has been contested 
upon the ground that they are against the weight ol tfie evidence on the record, 

I do not think that this contention ought to prevail, I am quite satisfied with 
the reasons given hy the lower Court in support of these conclusions, and I do 
not think that we ought to disturb his findings in api)eal. We must, therefore, 
acce] 3 t them as giving the true facts of the case. 

The next question that has been raised in appeal before us is, that, 
accepting these findings of facts as correct, still the sale cannot stand, as the 
notification of sale was not published in the manner indicated in el. ‘J, s. 8 of 
Kegulation VlJl of 1819. The plaintifi* does not deny that two notices, as 
required hy this clause, were stuck up in accordance with law in the cutcherries 
of the zainindar and the Collector, but this case rests u])on the ground that no 
notice was published as also required by the same clause in the mofussil. The 
clause in question first of all lays it down that the notice of sale should he 
stuck u]) in the cutcherry of tlio Collectoi*. Then it further ])rovides . A 
similar notice shall be stuck up at the sudder cutcheri'v of the zarnindai 
himself, and a copy or extract of such part of the notice as may ap])ly to the 
individual case shall be hy him sent, to bo similarly publisliod at the cuochoir> 
or at the principal town or village upon the land of the defaulter. The zaniindar 
shall be exclusively answerable lor the observance of the forms above described, 
and the notice required, to be sent into the nmfussil shall he served by a single 
peon, who shall bring hack the receipt of the defaulter or ol ins manager foi 
the same, or in tlio event of inability to procure this, the signatures of three 
substantial persons residing in tlie neighbourhood in attestation of the notice 
having been brought and published on the spot.” 

Now it is evident from the facts of this case, that the form prescribed 
above for the publication of Xlie notice in the mofussil has not been strictly 
complied with, because the notice, [3623 tliough at first stuck up in the 
cutcherry of the ijaradar, was after a short time taken down and personally 
served upon the defaultfu* at his house, which is at some distance from the j)atni 
mehal. Therefore the (|uestion which we have to determine Js whether this 
defect is sucli as to entitle the defaulter to ask tlio Coui t to levcMse. the sale 
upon tliat ground alone. In order to arrive at a satislactory conclusion upon 
this question, we must first determine what is tlni object for which this provision 
as to tlie puldication of this notice in the mofussil has h(H3n in^de, because if 
it be simply to give notice of the sale to Llie defaulter, it is clear that in* this 
case we ouglit not to give efi'ect to tlie contention of the plaintiff, who has got a 
more direct notice of the sale, as it was personally served upon liim. It has 
been decided hy Sir hAUNi':s Peacock, C..I., in the case of Sonn Ueehee v. Lall 
Chauii Chnwdhry (9 W. H., 242), that a patni sale should not he sot aside lor 
mere formal defects in the publication of the notice il it proved that it has 
been served upon the defaulter. This case has been quoted witli approbation 
by their Lordships in tlie Judicial Committee of the Privy Council in tlie case 
of Ham Sabuk Bose v. Kaimiiee Kumarcc Dossee {14 J4. L. R., ;194). The same 
view of the law has been taken by a Division Bench of this Court in the case 
of Ptiamhnr Panda v. Dmmodnr l)nss (24 \V. R., 433). See also Mnitimfinee 
Churn Miller v. Moorary Mohun Ghosc if. L. R., 1 Cal., 17.)). 

Now it is clear that one of the objects of this i)rovision is to give notice 
of the sale to the defaulter, and so far as that object is concerned, the plaintiff, 
as I have remarked above, has no valid ground to complain. But the question 
is,— is that the sole object V 1 do not think it is. If it were the sole object, we 
should have naturally exiiocted that handing over the notice direct to 
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the defaulter or bis agent would h(^ve been laid down as the ordinary and the 
principal mode of service/ and the sticking up of the notice in his cutcherry, 
or the publication of the same at the principal town or village upon the land,” 
would have been laid down as the substituted m^le of service to be resorted to, 
if it be impracticable to effect the service in the first [363] mentioned mode. 
Then it must be remembered that there is no other provision in the Begulation 
for advertising the sale in the mofu.ssil except the one under consideration. 
Then it also must be remembered that important privileges have been given 
to the under-tenants by the Regulation to protect their rights, and there is 
no other provision in it of giving notice of the sale to them than the one indicated 
in the extract I have made from the Regulation. The letter of the law also 
leads to this conclusion, because it speaks of the notice of sale being published 
on the spot. It appears to me from these considerations that the object of 
this provision in the Regulation is not only to give notice of the sale to the 
defaulter, but also to under-tenants, and further to advertise the sale “ on the 
spot” for the information of tlie intending pin chasers. 

We have, therefore, next to consider whetlier the defects in the publication 
of the notice of sale in the inofussil in the case have been such as to defeat the 
object mentioned above. Sec. 14 of this Regulation, which gives to the defaulter 
the right of contesting the validity of the sale in a Civil Court, provides that 
the sale should be reversed upon “ a sufficient plea ’ being established. Has 
the plaintiff established ” a sufficient plea ” in this case which would entitle 
him to ask the Court to set aside tlie sale ? It has been found that the notice 
of the sale was stuck up in the ijaradar’s cutchen*y and was not taken down 
until after some time ; that the peon, who took it there, asked the goinasta of the 
ijaradar to grant a receipt of the same, and there was some conversation 
between them as to whether ho (the gomasta) was the right person who should 
give this receii)t , and on his finally refusing to give it that the notice was taken 
down and brought away to he personally served upon the defaulter. TJjie 
plaintiff has not established any civcumstanc*** in this case to show that this 
was not sufficient publication of the notice of tlu5 sale in the mofussil. He 
does not state that in consequence of this defective publication of the notice 
there was not a sufficient gathering of intending purchasers at the time of the 
sale. Nor does he complain that his under-tenants were ignorant of the 
impending sale of the parent talook, and w-ere therefore prevented from dejjositing 
the t^rrears of rent to stay tlto sale. He in [364] his plaint puts the same to 
valuation upon his patni raelial which it fe»tched at the auction -sale. Upon the 
whole, I am .jot prepared to say that the defects established by the plaintiff in 
the manner of ttie publication of the sale notification in the mofussil are such 
as to amount to “ a sufficient plea” within the meaning of s. 14 of Regulation 
VIII of 1819. 

It remains to notice a case- -Bykantha Nath Sinyh v. Maharajah Dhiraj 
Mahatab Chatul Bahadur (9 B. L. R., 87)— upon which the learned pleader for 
the appellant laid great stress in the course of the argument. In that case 
there was no attempt made by the zamindar to publish the notification of sale 
in the mofussil. There was further % very grave irregularity in sticking up the 
notice of sale in the Collector’s cutcherry, and it was held that these defects 
were sufficient to vitiate the sale. I do not think that any infloxihle rule of 
law was laid down there, that any departure from the forms laid down in cl. 2, 
g. VIII of Begulation VIII of 1819, would be sufiicient to entitle the defaulter 
to set aside the sale. What was virtually held in that case was that the 
irregularities established there were sufficient under the law to vitiate the sale. 
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The result therefore is that'this appeal ijiust be dismissed with costs. 

Glover, J. — Had it not been for the stronj'ly expressed opinion in the case 
referred toby MiTTER, J., in which case, however, the jud^mient was to a certain 
extent approved of by the Privy Council. I should have thouf^ht that the words 
of the Regulation were imperative, and made all sales void when there had been 
no proper service of notice in the rnofussil cutcherry. But after these decisions, 
T do not see how 1 can retain my opinion, and 1 am therefore not ))roi)ared to 
dissent from the judgment of my learned colleague. 

The appeal must bo dismissed with costs. 

Appeal (Unm-tHHctL 


NOTES. 

[STATUTORY REQUIREMENTS AS TO SERVICE OF NOTICE : 

The Privy Council in The Maharani of Uurdwan v. Kriahnn knoimi iJm^i (1887) 14 Cal. 
365 at 373 14 I. A. 20 observed upon this ease as follows “ Tin* only case cited which is 

directly in favour of the contention in this casi; is that of Gtmree IMlw Jofxihisteer Hajrr.h, 
1. L. R. 1 Cal. 359 : 26 W. R. 141, where* it was decided that the n'gulatioii was satisfied 
by service of notice at the house of the defaulter. But the authoritv of that decision is 
undermined In its being njstcd mainly on the case of Soun Beehee v. Loll ChamJ Choirdhurtf, 
9 W. R. 242, and the recognition of that ca.se hy this Connniltef' in Ilani Sabuk 
liofui V. Mowiwhini Posset', L. R. 2 1. A. 71. The .same ca.se ha.s hocii again reeogiii.sed l)\ 
this Committee in Maharajah of Burdumn v. Tarastniulari Pehin, L. R. 6 I. A. 19; 
I. L. R. 6 Cal. 619 : hut it is no authont} fur the ]iri>positi()n for which it is cited. It has 
been above pointed out that the formalities which the zcninidar has to observe, and the 
evidence In which that observance has to b(* proved, are two totallv distinct things. All 
that Sir B. Peacock decided was that if the ohservaueo of the requisite formalit> 4,'as 
distill ctl> proved, it was not nee-essar> to have the mode of proof which the regulation 
directs, '[u Xihti vMsv Maharajah of But dfran v. Tarasnomtari Pehin, L. R. 6 1. A. 19; 
1. E. R. 9 Cal. 619, this ComniiUec found that the qiiestnui whether n'quisite formality 
had Imjcii observed dejieiidcd ou conflict ng evidence, but that the statutory mode of proof had 
clearly not liei'ii followed, and thes licld, that the decision must go against thi' /.oiniiidar, 
who.se business it was to follow the prescribed method. Tlicv did not differ from Sir 
Barnes Peacock nor did tho\ hold that statutory proof \vasth<' oiil\ proof that could be given. 
Neither did Sir Barnes IVacock decide or intimate .ni,\ opinion tliat <Mie of the important 
formalities nsiuired as preliminary to a .sale cjuild l>e dispensed with. Mi;, du. slice (Hover 
rests his decision wholly on that of Sir B Peacock, and its recognition by thi.s Committee. 
And their Lordships obstuve that Mr. dustirc Romesh Chunder Mitter, who adds othei 
reasoning, is a party to the judgment now ai>pealod from, appan iitl\ without dissent.”] 
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[365] APPELLATE CIVIL, 

Thn 1 1th and 12th June, 1873, and I3ih June, lH7(i, 

Present : - 

Muf Justice L. S. Jackson and Mr. Justice D. N. Muter. 

Adhiranoe Narain Coomary One of the Defendants. 

versus 

Shona Malee Pat Mali ad ai *( Plaintiff) and Biddva Dhur Defendant. 

Hi'ndu Law— Widow — Maintenance- Lien on Mstaie of Husband -Bond fide 

Purchaser. 

The lien of a Hindu widow for niainten.ince ('iit of the estate of her docoased husband is 
not a charge on that estate in the hands of a hona tide purchaser irrespective of notice of such 
lien. 

A Hindu widow, before .she can enforce her charge tor maintenance* against property of 
her deceased husband in the hands of a purchaser from his heir, must show that there is no 
property of the decoa.scd m the hands of the ln‘ii. 

Debts contracted b\ a Hindu take precedence ot his widow's claim for inaintetiancc, and 
semble, that if a portion of his property is sold after ins death to pay such d(‘i)ts, the widow 
cannot enforce her chai'ge for inaintenauco against such propert\ in the hands of the 
purchaser. 

Quoive . — Whether a Hindu widow, bv obtaining against her luisband's heir a personal 
docroc for maintenance unaceoinpained by any declaration of a charge on the estate, docs not 
OBO her charge upon the c-^tate. 

This was a suit by a Hindu widow for inaintonaiice. The plaint stated 
that the plaintiff was tlie widow of tin* late Raja of Killa Koojung : that 
Biddya Dhur, the defendant, who had succeeded to the raj in accordance with 
the custom of the faniil>, refused to pav her maintenance, and she sued him, 
and on the 11th of Pehruary IH62 obtained a decree for maintenance at Hs. 100 
per month ; that her maintenance had since been paid up to May 18th, 186H ; 
that Biddya Dhur, defendant, had sold the raj (estates) for the fiayinent of his 
debts, and the defendant Adlnranee had become tlie purchaser and obtained 
possession thereof ; that Adhiranee had refused to pay the plaintiff’s mainte- 
nanpo, and hence she brought this suit for the amount thereof from 19th Ma\ 
1868 to 14th May IH71, amounting to Rs. 3,o8G-10-8. 

[366] The defendant Adhh'anoe filed a written statement, in which 
she submitted that the suit was not maintainable against her: that she was 
not a party to the suit in which the plaintiff had obtained a decree for main- 
tenance ; that the defendant Biddya Dhur was the sole proprietor of the 
property purchased by her, and neither the plaintiff nor any other person had 
any interest or proprietary right in the same ; and that the property was not 
liable to the payment of the plaintiff’s claim on it. 

The defendant Biddya Dhur also filed a written statement denying his 
personal liability, and submitting that if recoverable at all the claim was 
recoverable from the defendant Adhiranee. as the decree for maintenance had 
been made against the property purchased by her, and that he was entitled to 
his costs, having been unnecessarily made a defendant. 

• Special Appeal, No. 1388 of 1872, against a decree of the Officiating Judge of Zilla 
Cuttack, dated the 2iid May 1872, affirming a decree of the Officiating Subordinate Judge of 
that district, dated the 23rd December 1871. 
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The Subordinate Judge of Cuttack decided that the defendant Adhiranee 
was liable for the claim, and that no liability attached to the other defendant. 
In support of his opinion he referred to Mmaamut Khukron Misrain v. Jhoo- 
muck halt Doss (15 W. R., 263), and Riifuchandra DiksJut. v. SavHribai (4 Bom. 
H. C., A. C.. 73). 

On appeal the Otticiating Judge of Cuttack upheld the decision of the 
Subordinate Judge, on the ground ‘1 that the precedents quoted by him in a 
manner (tliongh not directly) support the Vtiew that a charge of maintenance 
decreed to a widow against a former holder of nn estate will follow the estate 
even if it be sold in satisfaction of debts due h> proprietors thereof.” 

The defendant Adhiranee appealed to the Fligh Court, on the grounds that 
as purchaser of the property at a sale in execution of a decree against the 
proiu'ietor thereof, she was not liable for maintenance ; that the decree for 
maintenance was a personal decree against the defendant Biddya Dhur, and 
did not hind lier . that the rulings cited were not applicable to this case ; that 
the plaintiff could not claim maintenance from her, until it was clearly i)roved 
that she had failed to recover it from the other defendant, who was i)rimarily 
liable for the same. 

Mr. Woodroffr (with him Bahoos Juffqodannnd Mookerjer, [367] Mohesh 
('huud^r (Jhov'dhry, and Chutulor Madhuh Ghosc) for the Appellant. 

Bahoos Ohliou Chum Bo^o and Romnsh Chundor Miiior for the Respondents. 

Mr. Wondroffc. --The ap])ellant as purchaser of this proi)ert>' in execution 
of a decree is not liable to have the plaintiff’s claim for maintenance made a 
charge on the ])roperty. The decree for maintenance was not made against her, 
and she took the ])roperty w'ithout notice of the plaintiff’s alleged claim upon-nt. 
Tlie defendant Biddya Dhur is primarily liable ; the decree was passed against 
liiin, and he is in possession of the proceeds of the sale of the ])roperty which is 
liable for this claim. 

.\ widow has a right to maintenance from one who takes her husband’s 
])roperty as heir, hut irrespective of notice she has no claim against a purchaser 
at a sale in execution of a decree. The learned Counsel cited the cases of 
Srnuati Bhagahaii Dosi v. Kanailal Mtiter (8 B. 1j. R., 225), S. 3i. Nistaf'hu 
Dost V. Makhunlall Dutt (9 B. L. R., 11) and Manqalo ])rhi v. Ihnonaih Bose 
(4 B. Tj. R., O. C., 72). The payment of debts, thopgh a charge ©n an estate, 
is not a charge on any specific portion of such estate— v. 
Peari Mohitn Dass (3 B. L. R., 0. C., 7). The cases relied on in the judgment 
of the lower Court are not ai)plicable. Even if they are, the portions j-elied on 
are mere obiter dicta in those cases. 

Baboo Obhoy Churn Bose for the Respondents. — The que.-ition of notice was 
not raised before, and consequently there being no objection of such a kind, no 
evidence on the point was offered. 

The defendant never alleged she was not aware of the existence of the 
several members of the family. The property in question was a raj. The cases 
of Mtissamat Khukroo Misrain v. Jhoomuck Lall Dass (15 W. R., 263) and Ram- 
Chandra Dikshit v. Savitribai (4 Bom. H. tJ., A. C., 73), relied on by the lower 
Appellate Court, are applicable [368] and supiwrt the respondents’ contention. 
The claim for maintenance of a Hindu widow remains a charge on the property 
notwithstanding alienation— v. Mussamat Kousillah (2 Agra H. C., 42). 

Baboo Bonuish Chunder Milter on the same 8ide.-~The widow can enforce 
a claim for maintenance against a purchaser. Notice is immaterial Seeralal 
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V. Mtissamat Kousillah (2 Agra H. C., 42). In a ca»e of forfeiture to Government 
she has been held entitled to her inaintenanoo as a charge on the property for- 
feited — Mussamat Uolab Koonwar v. Tkt*. Collector of Berimes (4 Moore's I. A., 
246); see also Varden Seth Sam v. Lnckpaittf Roy.iee Lallah (9 Moore’s I. A., 303). 

Mr. Woodrojfe in reply. -The cases cited are distinguishable from th© 
present one. Those are cases of a charge recognized by lavi' being allowed unless 
the alienee can come in and show he is a bond fide purchaser for value without 
notice. Here a specific claim must be made and notice of such claim shown — 
Miissamut Goalabi v. RamtakcU Rai (1 All. H. C., I9i). An equitable mortgagee 
must come in and prove his rights. In Mussaviut iTolah Koonnmr v. Th^? Collector 
of Benares (4 Moore’s I.A., 246), the right to maintenance was not disputed : 
see Gunga Baee v. The AdministraU)r~Oenerai of Bengal (2 1. .1., N. S., 124). 
Such a charge cannot be enforced in a case of dower in Mahoinedan law — 
Miissamut Wahuhmnissa v. Mussamut Skubrattun (G B. L. K., 54). With regard 
to debts being a charge on an estate, see Bnj Bhukan Lai I Awnsice v. Mahadeo 
Dobay (15 B. L. R., 145 note). No authority lias been shown which decides that 
there is a charge for maintenance on all and ever>' part of pro|ierty alienated 
if the purchaser has taken without notice of the claim. 

Cur, adc. cull. 

The Judgment of the Court was delivered by 

Jackson, J. — This special appeal was heard by the late Mr. Justice MiTTER 
and myself. We took time to consider our r369] judgment, «nd, shortly 
after, the illness of my lamented colleague, which continued for some 
months and was followed by his death, prevented our giving any joint 
decision, and the parties subsequently lequested that I, as the surviving 
member of the Division Court, should give my judgment, which tliey 
agreed to treat us if it had been the judgment of both Judges. Public avoca- 
tions have left me little leisure, and dela.\ has occurred which I regret very 
much, but J have given the case my best consideration, and have now arrived 
at a conclusion. The facts were these : — Tlie jilaintitf, Ranee Shona Malee, 
was the widow of one Rarn Hurry, who in his lifetime was the Rajah of Killa 
Koojung. He had not been in the direct line of succession, but came in after 
the demise ol liis elder brother and of that brother’s son. Rajah Ram Hurry, 
on his death was succeeded by the defendant No. 2, Rajah Biddya Dhur, and 
he, having refused to allow^ proper maintenance to the plaintiff, was sued by 
hei', and she recovered a decree for maintenance at the rate of Rs. 100 iier 
mensem. After that the Rajah lieing greatlv indebted, Killa Koojung, which 
appears to have been the principal ancestral property of this Raj. was sold in 
execution of a decree, and was purchased by the first defendant. Moharanee 
H^rain Goomary, who is the wife of the Maharajah of Burdwan, and the 
plaintiff alleges that no payment of the amount of her maintenance having been 
made since the 19th May 1868, she has brought the present suit to recover 
Rs. 3,586, being the amount due for a little less than three years. 

The defendant Moharanee pleaded that the decree which the plaintiff had 
obtained for her maintenance was one piersonal to the Rajah, defendant No. 2, 
and had no concern with the immoveable property Killa Koojung, which pro- 
perty, she said, had been sold on account of the debts of defendant No. 2 and 
of his ancestors. The Rajah defendant's answer was, that the decree for 
maintenance had been given against him with advertence to the profits of the 
Killa, which he held by inheritance, and this property having now gone out of 
his hands and passed to the defendant No. 1, he was no longer liable. Without 
going very fully into the course which the judgment of the first Court took, it 
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may be stated shortly that, [8703 in the opiaion of the Subordinate Judge, a 
claim on the part of a Hindu widow for maintenance is good, not only against 
the persons allied by relationship to the deceased husband, but also against any 
person .»nto ' whose hands tlv^ husband's property may have come. In other 
words, he considered it to be a charge upon the estate. He savs : — “ There is 
no evidence to show that there is any other paternal property in the hands of 
defendant No. 2, from which the said maintenance allowance of the plaintiff 
can be supplied,” and therefore he thouglit tljat the second defendant Hajah 
was not liable, and that the first defendant, who now held Killa Koojung, was 
liable. He therefore gave a decree against her for the amount claimed. In 
support of this opinion, he referred to two autliorities -of Mussamut Khukroa 
Misrmn v. Jhoomuck Lall Dana (15 W.R., 263), and the other, a case which he 
does not seem to have consulted in the original l eports, but to have found in 
the Indian Digest— the case of Ramcha^idra Dtkahil v. Savttribai (4 Bom. 
H. C., A. C.. 73). 

Tlie defendant Ranee appealed, and the District Judge wdio heard the 
appeal afiirined the judgment of the Court below upon wliat may be called 
general considerations of equity, hut without adding anytliing to the strength 
of the decision. The defendant has api3ealed specially to this Court. 

It is not alleged (indeed the contrary appears to he the case) that the 
defendant had any notice of the claim of the plaintiff to maintenance out of 
this property at the time when she purchased it, and the (question therefore is 
whether in such circumstances the plaintiff's family and the property being 
subject to the Mitakshara law, a claim for maintenance would constitute a 
charge upon the immoveable estate of her husband into whosoever’ s hands it 
may have gone, and with or without notice of blie claim, so that the defendant 
is liable to satisfy this demand. 1 have looked into all the authorities acces- 
sible to me, decided cases as well as works on Hindu law’, and 1 am unable to 
find any autiiority, either in .accepted rule or in decision, wdiich expressly hear*s 
out the plaintiffs contention, the only text relied on, that of Catyayana, being 
much too vague. 

[37iJ It is necessary therefore to set out the result of such cases as have 
been decided on similar questions bv tlie Courts in Bengal and elsew’here. As 
regards cases under the Bengal law' I think it clear upon tlie authorities liore 
that no such claim can be supported. The cases cited before us w’ere that 
already mentioned — of Mus&am.nt Khukroo Minrain v. Jkoomiick Lall Dass (15 
W. R., 263), Nilkant Chatter jae v. t^ean Mohnn Dass (3 B. L. R., O. C., 7), 
Srimati Bhaqahati Dasi v. Kannital Miitcr (8 B. L. R., 225), Mangalla Debt 
v. Dinanath Bose (4 li. L. R., O. C., 72), and Xtsiarmi Das? v. Makhunlall Dutt 
(9 B. L. R., 11). As to the case of Miissaviat Khukroo Misrain v. Jhoomuck iJhll 
Dass (15 W. R., 263), 1 am bound to say I itrn unable fully to understand it. 
The head-note, no doubt, states, amongst other things, as the effect of the 
decision, that a Hindu widow’s maintenance is a charge upon the family 
estate into whosoever’s hands the estate may fall. Now the widow, who was 
the special appellant in that case, had her special appeal dismissed with costs. 
It is clear, therefore, that whether we might or might not be inclined to concur 
in the observation made, that was merely a dictum, and not a point decided in 
the case. The case of Nilkant Chatter jee v. Peari Mohim Dass (3 B. L. R., 
O. C., 7) bears only very distantly upon this ease. What the learned Judge 
decided in that case and w’hat was affirmed by the Court of Appeal was, that 
although the payment of debts is a charge on the property of a testator, it is 
not a charge on any specific portion of the estate. The case of Srimati 
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Bhaqabati Dam v. Kanailal (H B. fj. R., 22t^) is as strong against the 

plaintiff as anything can be. In that case, according to the head-note, Phbar, J. 
laid it down that, by the law of Bengal, a Hindu widow “ has no lien on 
the property for her maintenance against all the world irrespective of notice, 
though sheThas aright to maintenance out of such property in the hands of 
anyone who takes it with notice of her liaving set up a claim for maintenance 
against the heir ;" and the learned Judge observed at page 229:—“ In truth, 
as J threw out in the course of the argument, if the heir has any power of 
alienation [372] at all, it ^would he most unreasonable that a hmm fi(ie 
purchaser for valualde consi<leration should he subjected to the possibility of a 
charge springing up at any time, though it had no definite existence when he 
purchased and afterwards he says: --“Obviously, the consideration received 
by the heir for the sale of the <lecoasod*s proj>erty will, so far as the widow’s 
right of recourse to it is concerne<l, take the plawj of the. pro|>erty sold." Tlie 
G&iie o( Mmiffaln Dohi v. Dnuttmih (4 B. L Ih, O. C., 72) is one where 

the Court of Ai)pea.l, refen ing to a jrassagc in Colnhrooke’s Digest, 2nd Volume, 
page 183, or ])age 23H folio edition, which is a precept of Catyayana, held that 
Mangala, tlie widow, could not he tuvtied out by her son from the apartments 
ill which she lived (and which had been the place of residence used and 
appointed for her by her deceased husband), upon the son’s coming of age. 
In the case of Nistarnii Dam v. Makhnnlafl Dnii (9 B. Ij. K., 11), Maukby, J., 
following the decision of Pheah, J., in Bliaqahatf aise, dismissed the suit, 

which was a suit by a Hindu widow for a declai-at.ion of her riglit to main- 
tenance out of hei- husl>and’s estate, whicfi had been mortgaged to the 
defendant by the heii. and on appeal it was hold that the suit should not 
have been dismissed by reason of a mistake in tlie form of the suit, hut that 
the right of the pliintid' should have been enf|uii(vl into and such relief 
allowed as she svas entitled to <ionsistentlv with tlie case made in her plaint. 

Now I proceed to consider the cases ilecided elsewhere than in Bengal, 
iHZ.y the Pxmilmy ease loferred to hv tin* Subordinate Judge., ami others wliich 
I sliall state m order. Tlie ca^^e ol ibinicbandrft Vtkslut v. SiU'ttnhai (4 Bom. 
H. C., A.C., 73), it hajipens curioush, is explained hv the learned Chief Justice 
Sir RK’HARI) Coitch, who decided it, during the argument in the case of \tatamn 
Dam V. Makhiiiflnll JJult (9 B. Ij. K., II). * In that case Savitrihai sued the defen- 
dant, wh() was one of three sons of a person named Moreshvar Dikshit, her 
husliand's fatlier, who, she alleged, hail supported lu'r after her husband’s death, 
and the defendant contended that as he was only one of three brothers, 
[873] the suit did not lie against him alone, and the Chief Justice in delivering 
judgment is reported to liave said : “ Bv Hindu law the maintenance of a 

widow is a charge upon the whole estate, and tluMefore upon every part thereof. 
TJfe special api>ellant is liable for the maintenance." This, as 1 have said, was 
explained bv the Chief Justice himself in the cas(3of Xfstarnu Dam v. Makhun- 
lull DiUt (9 B. fj. R.. 11, at ]). 27), where he says :- " Theriuestion there was as 
to whether one hrotlier could he sued alone, and it was held that he could," 
This case tlierefore does not help the fdaintiff. Then there is the case of 
Mussamut Golab Koimv ur v. Thv (U)lh‘rtnr of Brnarps (4 Moore’s I. A., 246), 
relied upon by the plaintiff. In tha^case three brothers, sons of Ujaib Singh, 
were charged as being implicated in an insurrection. They were summoned to 
appear and answer, but ihe\ absconded, and thereupon, under Plegulation XI 
of 1796 (since repealed), an order wa.« pronounced by the Cover nor- General in 
Council declaring their estate to he forfeited Thereupon Golab Koonwar 
seems to have petitioned the Governor-General for the restoration of the 
estates to her, claiming them as her hereditary pro|)erty. She was referred by 
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tho Govoriior-GoneraJ to ^ the Courts of law. 8iio sued and oOtained a deoreo 
in the Provincial Court, hut tliat decree wa*s rovej sed hy tho Sudder Dewanny 
Adawlut. Thereupon a further appeal was made to Her Majesty in Council, and 
amongst thethingscontended before the Judicial Ooinrnittee was tliis, that suppos- 
ing all other pleas of Golab KiJonwur failed, slio was at any rate entitled to main- 
tenance out of the whole property of Ujaib Singh whose widow she was, and 
their Lordships say in the conclusion of their judgment after disposing of the 
rest of tho case : The only other question is the right of Miissamut Golab 

Koonwur to maintenance out of the whole of tho j)roi)crty hold to be ancestral. 
Nothing was urged at the bar against this right, and it appears to us that, on 
the principle of the decree, it ought to have been recognized," and accordingly she 
was declared entitled to maintenance tlieroout. Now the ground of that part 
of their Lordships’ decision is oxidained hv PHEAK, J., in giving judgment in the 
case of (hinqa IJaae v. Tkr Ad.nnustrator-iicnrml oj [374j Baiqal (2 1. J., N. S., 
124). The report begins at page 124, hut thciiago I refer to is 133. Pheak, J., 
points out that “ the plaintitrs right to maintenance had, hy the death of her 
husiiand, hecomo an actual charge on the estate in (juostion heforo tho cause of 
forfeiture had accrued. Her claim was an existing hurdon on the share which 
her sons took in those estates at the tune tliat those shares wore conliscatod, 
and of course the Government took subject thereto and looking at the re))ort 
of the casi! I find that the forfeiture aciirued in the yeai* 1800, whereas Golab 
Koonwur had hocome a widow in 1780, some thirteen or fourteen years before, 
so that it may he fairly supposed tliat she luul been receiving maintenance out 
of the estate, and it appears from the Privy Council judgment that the Govern- 
ment, as miglit 1)0 expected, diil not think lit to object to lier so receiving 
maiiitonance. 

Then tlicM’e are two eases from the reports of tho High Court, Nortli- 
Western Provinces, which arc of great importance, hoeause they hoar directly 
upon the subject-matter, the parties there being also subject to the Mitaksliara 
law. The first ease is llroni.lttl v. .\fi{HSi(nuit KouHillali (2 Agra 11. C., 12). In 
this ease, where the widow succeeded, it appears that the willow had assorted 
her riglit to maiiitonanee and objected to tlie conveyance of the property, 
so that tho j)urchaser had full notice of her claim, and he had even sought 
to defeat its operation hv causing a stijndation to he inserted in the kahala, 
that Ks. 1 a inonlh should he paiil to the widow in satisfaction of that 
claim of hers )>> the \endor. The Court aecwdingly very - naturally hold 
that this constituted ii charge of wliich the purehasei had notice, and that it 
consequently was binding on the property in Ids hands, the stipulation as 
between vendor and purchaser of course not alfectirig the widow’s rights, but 
it is noticeable that the Court observed that tho decree ought to have been 
against the heir first, and failing him against tiio other defendant holding 
the property, and the\ altered the decree accordingly. Now it was con- 
tended in special apjH'.al before us with reference to this case that, where 
the lien existed, notice was immaterial. I observe, however, [373] that the 
learned Judgi^s in deciding that case laid distinct stress upon the fact of 
notice, and it appears to me very reasonably. The otiior case from tho North- 
Western Provinces is Mimtiamat Gonlain v. JianUtihal liat (1 All. H. C., IJi). 
In that case the converse decision took ’place. Tho learned Judges ohservo, 
sjxjaking of tho juilgmont of the Court l)elow : Admitting the wddow’s right 

against lier deceased husband’s proj)erty, and that it avails, and is a charge on 
such property in the hands of a imrchaser bv private sale who buys from the 
descendants of the husband with notice of the widow’s claim as has been 
decided in tbo case of Heeralal v. MuasatmU Kotimllah (2 Agra H. C., 42j which 


251 



l.LB. I Cal. 3t6 At)HiBANiii£; na^aIn coomaby v, 

I have just cited in the Courts below, the Judge distinguishes the prewnt case. 
The purchaser buying atra sale in execution of a decree bought the rights ^d 
interests of the judgment-debtor in the 2-anna share which was sold, and which 
the widow seeks to charge in his hands with iier maintenance. At the time ot 
the sale, and subsequently in a regular suit, the widow, who is now appellant, 
claimed one-b&lf of the 2-a,nna share as her own property and put forward 
no claim to maintenance. ” There tJie learned Judges say : — ‘‘ The special 
circumstances of the property which has thus been redeemed by the son after 
his father’s death, and which the ]«itter had never held except in its encumbered 
condition, and the conduct of the widow in asserting her right as proprietor to 
three-fourths of it, and making no mention of any claim on account of main- 
tenance, are certainly distinguishing circumstances in the present case. The 
Judge held that a purchaser buying under such circumstances was justified in 
believing that no claim for maintenance would be advanced. The proprietary * 
title relied on was wholly inconsistent with such a claim. We think his con- 
clusion, that the widow could not enforce her right against the purchaser, is open 
to no legal objection, and his decree should be maintained ; ” so that, finding 
the purchaser to have bought the property under circumstances which did not 
lead him to suppose that any claim for maintenance would bo advanced, they 
refuse to enforce that claim against the property in his hands. 

Then a case was cited of Varden Setk Sayn v. Luckpatty linyjre [376] 
LalUih (9 Moore’s I. A., 303, at p. 322). That was a case of an equitable mort- 
gage, and their Lordships observe : -“The question to be considered is, whether 
the third and sixth defendants respectively possessed the land free from that 
lien, whatever its nature. As one who owns property subject to a charge can, 
in general, convey no title higher or more free than liis own, it lies always on 
a succeeding owner to make out a case to defeat such prior charge. Let it be 
conceded that a purchaser for value hona tide and without notice of this charge, 
whether legal or equitable, would have had in tliese Courts an equity suiierior 
to that of the plaintiff, still such innocent purchase must be not merely assorted, 
but proved in the cause, and this case furnishes no such proof. *’ Now upon 
that I think it may be observed, deferring entirely to what is stated by the 
Judicial Committee there, that the holder of a lien on 3])ecitio property is in a 
different position from a person possessed of a right which is lield to constitute 
a charge on the general estate of a deceased person. In the former case the 
innocent purchase has no doubt to be proved before the prior charge can bo 
defe 9 .ted. In the latter I simuld he inclined to hold that the i)urchasor must 
be affected with notice of the charge, and so the North-Western Provinces Court 
appears to have held. 

Now, one of the arguments used by tlie Subordinate Judge in favour of his 
judgment is this : — He says : ‘‘As the plaintiff could lay claim against him 
into whose hands the property belonging to her husband first passed, so she 
can prefer a similar claim against the female defendant, as the said property 
has now passed into her hands. ” That argument seems to amount to this, that 
the suit against this purchaser is no more than a logical sequence of the ffrst suit 
against the heir. But is that so ? It appears to me there is a distinction, 
because the widow, in bringing her first suit against the heir, was in this 
position, that she had a claim for mamtenanco firstly against the estate of her 
deceas^ husband, nextly against her husband’s relations. Now as against the 
Moharanee, the purchaser of this property, she had no personal claim whatever. 
Therefore, I think, there is no analogy between her claim in the two cases. It 
was a point of some importance [377] raised upon the defendant’s answ'or, that 
the debts which led to the sale of this property were not entirely the debts of the 
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present Bajah. That is a statement which at least is exceedingly probable, and 
if these debts were partly ancestral, 1 think it nfust be said that the widow's right 
to maintenance would be subject to the duty of paying those debts, that is, that 
her claim to maintenance would he upon the residue after paying such debts and 
would be regulated by the ainoifnt thereof, and the other claims to maintenance 
then valid. It is also as it seems to me a matter of doubt whether the widow by 
obtaining a definite personal decree against the Bajah did not modify the nature of 
her right so as to place herself in an itrferior position as regards the lien over the 
property which she originally had. Why did she not, in I ringing her first suit 
have it declared that the maintenance which she claimed was a charge upon the 
husband’s estates and amongst other things upon Killa Koojung ? and this 
suggests a very cogent reason, as it seems to me, why the Court should not be 
ready to recognize such claims against purchasers of estates from Hindu heirs. 
The consequence of admitting such a claim as this would probably be to bring 
in a crowd of other claimants to the groat peril of, and possibly fraud upon, 
the purchaser. I'rom tlie statements made in the plaint, it seems pretty 
clear that this Raj has changed hands several times in a coniparatively short 
space of time. It seems that of the persons mentioned Junardon first became 
Rajah. On his demise, his son, Lukshindur, succeeded, .\fter his decease, 
the plaintiff’s husband became Rajah, and after him came defendant No. 2 
whose precise relationship is not clear, but who is spoken of as being the 
nephew ol the plaintiff’s husband. The result of that would ho that there might 
easily be many Ranees, all as widows liaving claims to maintenance upon this 
estate, of all which claims the purchaser would have no notice at all, and he 
might be overwhelmed with claims of that description. Again, the Subor- 
dinate Judge, when saying that it does not appear that an> other ancestral 
property was in the hands of the Rajah defendant, quite omits to notice the 
claim which the plaintiff miglit have tmule against tlio surplus proceeds of this 
property when sold. Why did she not get those attached and obtain an t378] 
order for the payment of lier maintenance tlicreout. Tliore is nothing on the 
face of either of these decisions to show that the wliole of tlie Rajah's estate 
has been sold, and considering that tlie plaintiff's first claim was undoubtedly 
upon the Rajah, it lay upon her to show that his estate has been exhausted 
before she could come upon the projjerty in the hands of the first defendant. 
On all tlieso grounds, it appears to me that the plaintiff’s suit as against the 
Maharanee defendant was not good, that the judgments of the two Courts 
below were erroneous, and that those judgments ougljt to ho reversed with costs. 

Appeal alLoiced. 


NOTES. 

[FOLLOWING PROPERTY FOR MAINTENANCE 

Tho circumstance of the purch.iser’.s having notice of the claim docs not suffice to 
entitle the widow to follow tho property. Whether the purchaser had or had not notice, he 

is unafFocted when the .sale is for payment of debts, etc., : (1877) 2 Bom., 494. 

» 

When the maintonaneo has boon expressly charged on the purchased property, it will be 
liable although it l>c .shown that there is property fti the hands of the heirs sulheient to moot 
the claim, but the property will not be liable if tho transfer was made to satisfy a claim for 
which the ancestral property is liable by Hindu Law and which under that law takes 
precedence of that of inaiiitonance ! — (1882) 4 AIL, 296 F.B. 

The widow can tcllow the property when the alienation was made in fraud of her 

right:— (1880) 8 Bom., 99. 
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Sho can also follow the property when the alienatton is made pending a partition suit on 
which she Js entitled to a sipiro though 'jt is in lieu of niaintcnaiico : — (1899)27 CaI. 77; (1900) 
37 Cal., 581. 

The right to maintenance was held not toretjuirc regi.stratiou under Rugistration Act XX 
of 1666 (.1881) 3 Mad., 184.] 
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Thc'2tsth March, 1670, 

• Present : 

Mr. Justice Glover and Mr. Justice Mitter. 


Arfunnessa One uf the Defendants 

versos 

Peary Mohun Moekerjoe Plaintitl*. ' 

liesomptioH, SuU/or-—()ofis Prohandt -A netion- Purchaser. 

CcrUili lands which had been let out in putni were, on default by the piitiudar in pay- 
ment of rent, sold by auction under Reg Vlll of IHIU and purchased l)y ,1/who gnintod them 
in putni to the plaiiitiff. In a suit for resumption on the .illogation that the dofondaiits were 
in possession of a p<jrtion of the lands as invalid lakhiraj hv withholding payment of the mal 
rent thereof from after 1793, the defence was that the lands in dispute were valid rent-free 
lands existing as aiieh from lieforo 1790. HeUl that, on the grounds of the docisiou of the 
Privy Council in llariluii Mukupndhija v. Madab Cfiamira Babu (8 B. L. R. , 5C0 ; .S.C. 1 4 Moore’s 
I. A., 152), the principle that the otius is on the plaiiitiff to show that the lands are mal 
applies to cases whore the plaintiff, a.siii the proseiil ca.sc, is the representative of an auction- 
purchaser. 

Suit for oHtalilishment of irial rifiht hy resumption of certain lands which 
the plaintiil alleged were invalid rent-free lands. The lands in question were 
purchiMSod hy the Maharajaii of J3urdwan in 1862 at a Government revenue- 
sale, and lot out in putni to Bani Madhuh Bandopadhya, but on his default 
in payment of rent, they were sold bv auction under Reg. Vlfl of 1379 ] 1819 
and purchased hy the Maharajaii who granted them in putni to the plaintilf, 
and he, alleging that tiie defendants were in possession of a portion of the lands 
as. invalid rent-free lands by witliliolding payment of the mal rent thereof from 
after 1793, brought tiie present suit for resumption of the lands. 

The defence was that the lands in dispute wore valid ront-froo lands existing 
as such from before 1790 : tliat the defendants had purchased them at auction- 
sales at various times, and that they iiad not made the lands lakhiraj hy mis- 
appropriating the mal right. The Munsif held that the onus of proof was on 
the defendants, hut that they had shown the lands to be rent-free, and he there- 
fore dismissed the plaintiff’s suit. On appeal, the Subordinate Judge oonffrmed 
that decision. Subsequently on review he allowed a portion of the plaintiff's 
claim, holding that the defendant had failed to establish his case with reference 
to it. ^ . 

The defendant, Arfunnessa, appealed from the decision given on review, on 
the ground among others that the Courts below were wrong in throwing the 

• Special Appeal No. 99‘Aof 1876, from a deciHion passed by the Subordinate Judge of East 
Burdwaii, dated the 30th I>ecember 1874, modifying a decree of the Munsif of Katwa, dated 
the 19th June 1873. 
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burden of proof on the defendants ; and that t^e plaintiff must first prove his 
allegation that the lands were mal before the defendant* could he called upon 
to show they were lakhiraj. 

The arguments are sufficienftly stated in the judgment of Mitter, J. 

Baboos Skamlal Mittar and Annund Gopal Palit for the Ai)i)ellant. 

Baboo AmhoioJ^h Mookerjee for the Respondent. 

Hitter, J. — This was a suit for resumption, of 7 biglias 15 chittacks of 
land held hy the defendant under an alleged lakhiraj title. The plaintiff is 
the representative of an auction-purchaser, and the suit was commenced within 
twelve years from the date of auction-purchase. The plaintiff alleged that 
the land in suit appertained to the mal estate, and was held under the pretence 
of a lakhiraj title by withholding payment of mal rent only from a compara- 
tively recent time. The defendant alleged that the lands in suit were valid 
lakhiraj. At first both [380] the Courts below dismissed the ])laintiff’s suit, 
notwithstanding that they held that the onus of proof in such a case as this 
was upon the defendant. The lovrer Appellate Court, on an application of 
review liaving been made, has given to the plaintiff a decree for a portion of 
the land, holding that the defendnnt has failed to establish his case with 
reference to it. The defendant has preferred this special appeal against that 
decision. 

The only question raised before us is that the lower Courts were wrong 
in throwing tlie burden of proof upon the defendant. We think this conten- 
tion is valid, and is supported by a Full Bench decision of this Court — ParbaU 
Chum Mookerjee v. Raj Krishna Mookerjee (B. L. R., Sup. Vol., 162), and 
decision of the Judicial Committee of the Privy Council in Ilarihar Miikopa^ 
dhya v. Madah Chandra Bahu (8 B. L. Ei., 566 , S. C., 14 \roore's 1. A., 122). 

The learned pleader for the respondent, on the other hand, contends that 
the Full Bench decision quoted above does not apply to this case, because 
the plaintiff represents an auction -purchaser, and it. has been so decided by 
this Court in three cases v. Sheikh Mean Jan (3 W. R., 69), Shavilal 

Ghose V. Sekumler Khan (3 W, R., 182), and Nobolal Khan v. Adheranee Narain 
Kunwaree (5 W. R., 191). The first two cases fully support his argument, and 
it can be inferred from the report of the third case,^that the learned Judges, 
who admitted the application of review referred to in it, were also of that 
opinion. 

But we think that the question before us has been conclusively set at rest 
by the Privy Council judgment referred to above. Although from the report 
of that case it does not appear whether the plaintiffs there any way represented 
auction -purchasers for Government revenue or not, yet an examination of the 
grounds u|X)n which it is based shows that its principle is applicable to cases 
of ordinary nature as well as of auction-purchases. 

In the first port of the decision, the remarks of the Judicial Committee 
who passed it proceed to examine the provisions of the Regulations l)earing 
upon the question, and the result according to that examination was that suits 
for resumption of [381] invalid lakhiraj lands that existed at the time of the 
permanent settlement were dealt with under the provisions of a special and 
exceptional Regulation, vw., Reg. 11 of 1819. In such suits there is a pre- 
sumption in favour of the plaintiff arising out of the declaration made in the 
Regulations that “ the ruling power was entitled prima facte ** to a certain 
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proportion of the produce of every higa, ** that in these exceptional oases the 
defendant has generally to support the burthen of proof. 

“ The invocation of the 30th section of Reg. II of 1819 " they observe “ is 
not mere matter of form to he rejected as surplusage. The effect of it is to 
cause the base to he tried according to the ]>rocedure and presumptions pre- 
scribed by that enactment and the enactments in pari tnateria greatly to the 
advantage of tlie plaintiff, and consequently to the prejudice of the defendant ” 
(8 B. L. R., 578 ; and 14 Moore's 1. A.. 172). 

This was not a suit under the 30tli section of Reg. II of 1819, and in fact 
by the provisions of s. 14 of Act XIV of 1859 (which provisions have been 
re-enacted in the present Limitation Act), such a suit now cannot he main- 
tained with success. Because once you admit that the lakhiraj tenure existed 
at the time of the permanent settlemont, and this must be admitted to bring 
the case within Reg. II of 1819, you are hopelessly barred. Therefore the 
presumption which arises in sucli suits in favour of the plaintiff, and which 
relieve.s him from any burthen of proof further than to establish that the land 
in suit is within the ambit of liis estate, does not arise in favour of the 
plaintiff in this case by reason of the special provisions of the lakhiraj regula- 
tion mentioned above. Tlien let us see wl^ether that presumption avails the 
plaintiff in any way in a suit like the present which was brought upon the 
allegation, that the lands sought to bo resumed did not form any existing 
lakhiraj tenure at the time of the ))ermanent settlement, but were assessed 
with revenue and constituted a part of liis mal estate. The presumption in 
question carries the plaintiff’s case no further than this, that every biga of land, 
within the ambit of his estate under the provisions of the lakhiraj regulation, 
was liable to be assessed with (Tovernrnent revenue, and the [382] title to 
especial exemption must be made out by the party setting it up. But this is 
not sufficient to start a case for the plaintiff in a suit of the present description, 
because there is no presumption that every biga of land within the ambit of an 
estate must be deemed to have been assessed with revenue until the contrar> 
is proved. The following pas.sage from the Privy Council report rofeiTed to 
above shows that it is upon this ground that the Judicial Committee have held 
that the burden of proof in these cases is upon the plaintiff. 

Again their Lordships tliink that no just exception can be taken to the 
ruling of the High Court, touching the burthen of proof, which in such cases 
thtf plaintiff has to support. If this class of cases is ^ken out of the special 
and excet'.tional regulation concerning resumption suits, it follow^s that it lies 
upon the plaintiff to prove a prima facu: case. His case is that liis mal land has 
since 1790 been converted into lakhiraj. He is surely bound to give some 
evidence that his land was once mal ” (8 B. L. R., 579 ; and 14 Moore’s 1. A., 
173, 174). 

Then further on they observe : Mr. Doync argued that the defendants 

had admitted that the lands in question were within the appellant’s estate. 
But such an admission is obviously not sufficient to meet tlie burthen of proof 
thrown upon the plaintiff. It was at most an admission that the lands were 
within the ambit of the estate, not rtiat they had ever been mal lands. *’ 

Now these are the grounds upon which their Lordships of the Judicial 
Committee have held that the burthen of proof is upon the plaintiff, and unless 
we hold that in the case of an auction -purchaser as soon as it is proved that a 
particular plot of land is within the ambit of his estate, there arises a presump- 
tion in bis favour that it was . assessed with revenue at the time of the 
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permanent settlement, there seems to be no valid reason why we should hold 
that the grounds are not applicable to the i)roBenti case. Tlierefore, notwith- 
standing the decisions of Forbes v. Sheikh Meanjan (3 W. R., 69), Shamlal Ghose 
V. Sekunder Khan (3 W. R., iS2), B,nd Nobolal Kha7iy. Adhe^^anee Narain Koon- 
waree (5 \V. R., 191) cited on behalfofthe respondent, weriiusthold on theauthority 
of the [383] Privy Council decision quoted above that the lower Courts have erred 
in i-elieving the plaintiff from the burthen of jiroof which ordinarily falls upon 
him. IIow far has the plaintiff been able to discharge that burthen it is not 
for us in special apjieal to decide. We must, tlierofove, reverse the decree of 
the lower Appellate Court so far as it is favourable to the plaintiff, and remand 
the case to that Court for re-trial as regards the particular portion of the claim 
which was decreed in his favour. Costs to abide the result. 

Glover, J. — I concur in this judgment, and, in doing so, 1 do not forget 
that I at one time liold a different opinion. 

Appeal allowed. 


NOTES. 

[ONUS- 

In rraumptiinii privecdiitg'*. in rnspont of lands within the ambit of a ssamindari which 
are claiinod by the tenant to be lakhiraj the imus ik upon the plaintiff to prove that they are 

mfil ; -(188S) 9 Cal., 813.] 


[ 1 Cal. 383 ] 

APPELLATE CIVIL. 

The -Uli April, IHTO. 

PUESKNT : 

Mw. Justice Biin n and Mu. Justice Morris. 


In the Matter of tho Petition of Soorja Kant,Acharj Chowdry.'' 


Appeal Beq. VJII of I HI 9, s. d VicA., c. 104, s. JO. 

There is no appeal from an cinler made by llio (hvil Court, under s. 0 of Regulation Vltl 
of 1819. 

Per J. — A party who has preferred an appeal to the High Court when the law 

gave him no right of appeal, is not entitled upon tho hearing to a-ak tho Court to treat it as 
an applic.ation for tho exercise of its cxtr.iordinary jurisdiction under s. 15 of ‘24 & 26 Viet., 
c. 104. 

The appellants in this case were the owners and zamindars of an estate 
called Shorshabad. The respondent, havit/g acquired by purchase a putni 
tenure within this estate, applied to the zamindars to give effect to the transfer 
by registration of his name in the zaraindari serishta or office, but being refused 
made an application to tho Civil Court of the district where the property was 

* MiscoUAneous Regular Appeal No. 867 of 1876, against the order of the Officiating 
Judge of ZillA Dinagepore, dated the 14th of August 1875. 
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situated, under the provisions of s. 6, Regulation VIII of 1819/' The District 
Judge, upon such application, issued the order, from which the present appeal 
was brought, directing the zamindars to give effect to [384] transfer without 
delay in accordance with the law. The Judge’s order was drawn as follows : — 
For the, above reasons this case is decreed in favour of applicant. An injunc- 
tion will issue on the zamindar under s. 6, Regulation VIII of 1819, to accept 
the security tendered, and give effect to the transfer without delay.” 

The zamindars appealed to,the High Court from the above order. 

Baboo Jaduh Chnndrr Seal for the Appellants. 

Baboos Mohince Mohmi Hoy and Gala]) Chunder Sircar for the Respondent. 

The arguments are suthciently set forth in the Judgment of the Court, 
which was delivered by 

Birch, J.— This apiX)al is perforred against a summary order of the District 
Judge passed under s. 6 of Regulation Vlll of 1819, directing the zamindar to 
accept the security tendered, and to give effect to the transfer without delay. 

A preliminary objection has been raised that no appeal lies to this Court 
from such an order ; and we are of opinion that the objection must prevail. The 
pleader for the appellant lias been unable to show us any law which authorizes 
an appeal from an order under s. 6. His agrument is that an appeal lies, 
l)ecause the Judge has used the word ^decreed,' and lias drawn up an order in 
the form of a decree directing that an injunction should issue. We think that 
the fact of the Judge having dealt with the application in this manner does not 
entitle the appellant to come up here in appeal wlien the law does not provide 
for an appeal from an order passed under s. 6 of Regulation Vlll of 1819. 

It is then urged by the appellant’s pleader that if we are against him on 
this point, we should still, under the circumstances of this case, exercise the 
extraordinary jKJwers vested in this Court by s. 1/5 of the Charter Act. 


Si^eakingfor myself 1 must say that it is not in iny opinion open to parties, 
when they find that they have adopted a w^rong [388] course and hied an 
appeal when no api)eal is allowed by law, to turn round and say that the Court 
is .bound to exercise its extraordinary jurisdiction. Upon this application, as 
to whether there may be grounds for interference under s. 15 or not, 1 pro- 
nounce no opinion. All that 1 say is that 1 decline to treat this petition of 
appeal as an application to us to exercise our extraordinary powers under s. 15. 

Appeal dismissed. 


•{Bee, 6 : — It shall bo compcteiit to the zamindar, or other superior to refuse the 
_ . , , - of any trAiisfer, until the fee above stipulated be paid, and until 

/if^inaars may ® substantial security to the amount specified be tendered and 

sanotioq ^ transfer ill fee ; provided, however, that if the security tendered by any 

and Heoiirlty tendered. purchaser or transferee, should not be approved by the zamindar, 
andth^ fififty tendering it shall bo dissatisftod with such rejection, he shall be competent to 
o appeal theredrom by petition-or common motion in the Civil 

Sutqoicncy of secur of district, which authority, if satisfied of the sufficiency 

if p of the security tendered , shall issue an injunction on the zamindar 

minra oy ^ accept it and give effect to the transfer without delay. It is 

Courts. hereby provided that the rules of this and of the preceding see- 

tion shall not he held to apply to transfers of any fractional portion of a putnee talook, nor 
to any alienation other than of the entire interest, for no apportionment of the zamindars 
reserved rent can be allowed to stand good unleas made under his special sanction.] 
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[ 1 Cal. 886 ] , 

APPELLATE CIVIL. 

The 10th April, lli70. 

Present : 

Mr. Justice Markby and Mr. Justice Muter. 

Futook Parooee One pf tlio Defendants 

oersus 

Mohendor Nath Mozoomdar Plaintiff.' 

Costs — Special appeal- Order ni discretion of Lower Conrt. 

Where, in a «uit for defamation, a decree was given for the plaintiff for nominal damages, 
but he wa.s ordered to pay the defendant's costs, lield that the order as to costs was in the dis- 
cretion of the Court below, and therefore no special appeal would lie from such order, the 
rule as laid down in Grxdhnrt Lnl Hoy v. Hivnder liibi (15. L. H.. Sup. Vo!., 490) being that an 
order as to costs cannot be interfered with in special appeal unless it is illegal. 

Scmble—Whou the Court is of opinion that the plaintiff is not entitled to any substantial 
daniiigcs, it is not bound to award him nominal damages. 

Suit for Rs. 100 as damages for defamation. The jilaintiff* had previously 
instituted proceedings for criminal trespass in respect of the same matter in the 
Criminal Court against the defendants, which led to their being convicted and 
fined Rs. 5 each. The Munsif found that, under the circumstances, the plaintiff 
was entitled to damages, and assessed the atriount at Rs. 15. He gave the 
plaintiff a decree for this amount with costs. On appeal by the defendants the 
Judge was of opinion that “ as the plaintiff had already prosecuted the defen- 
dants criminally, and they had been fined to such an extent as the Magistrate 
thought proper, the present suit, although not contrary to law, was clearly a 
vexatious one, and the plaintiff' ought not to [3863 recover more than nominal 
damages.” He, therefore, modified the decree of the Munsif by giving the 
plaintiff a decree for four annas as damages, and ordered him to pay all the 
costs both in the lower Court and on ajjpeal. 

The plaintiff preferred a siKJcial appeal to tlie High Court from this decision, 
on the grounds that it w^as erroneous in Jaw in hold'ng him entitled to only 
nominal damages , that the defendants ought to haw been ordered to ])ay Jibe 
costs of the suit ; or that at any rate the plaintiff ougfit not to have lieen ordered 
to pay the defendants’ costs. 

It apiieared tiiat tlie costs would amount to about Rs. 21. 

The appeal came before BlliCH, J., who hold that as it was a special appeal 
he could not go into the evidence to see whether or not the Judge came to an 
erroneous finding on the facts, but being of opinion tb.at the costs had been 
awarded on an erroneous principle, he modified the decree appealed from by 
giving the plaintiff tlie costs in both the lower Courts, and ordered the defendants 
to pay the costs of the special appeal. 

The defendant Futeek Parooee appealed under s. 1 5 of the Letters Patent 
on the ground tliat the special appeal having failed in every other respect, the 
order of the District Judge in respect of costs ought not to have been set aside, 
and that such order having been in the discretion of the District Judge it could 
not have been set aside in special apfieal unless it was an illegal order. 

* Appeal under s. 15 of the Letters Patent of 1875, against the decree of BlRCH, J., dated 
the *20th of August 1875, in Special Appeal No. 2766 of 1874. 
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Baboo Aushootosh Mookerjee for the Appellant. 

Baboos Hemchiinder Banerjee and UniakaUy Mookerjee for the Bospondent. 

Tho contentions and the oases cited ap{)earin the Judgment of the Court, 
which was delivered by 

Markby, J. — This was a suit to recover damages for defamation. The 
matter had already been the subject of criminal proceedings. The Subordinate 
Judge gave the plaintiff a decree' for nominal damages ; but being of opinion 
that the suit was a vexatious one, directed the plaintiff to pay tho costs of the 
litigation. 

[387] The case having come up to this Court on special appeal, Mr. Justice 
Birch was of opinion that there was no ground upon which he could interfere 
with the decree for nominal damages, but being of opinion that tho plaintiff 
ought not to have been made to pay tho costs of the suit set aside the order of 
the Subordinate Judge as to costs, and directed that tho plaintiff should recover 
the costs of the litigation. 

It is contended before us that, in s^iecial appeal, this Court cannot inter- 
fere with the discretion of the Courts below as to costs : and that in this case 
the award of costs to tho defendant notwithstanding that tho plaintiff obtained 
a decree for nominal damages, was vrithin the discretion of the Court below. 

Upon the first point we are of opinion that the question is concluded by 
tho decision of tho Full Bencli in Gridhari Lai Hoy v. Smdar Bibi (B. L. B., 
Sup. Vol., 496). It was tliere laid down that this Court could, in regular ap|)eal, 
review the exercise of tho discretion of the lower Court as to award of costs ; 
but that in special appeal this Court could not interfere unless tho order made 
as to costs was illegal. We have no reason to doubt that this rule, which has 
also been approved in Bombay in Amiraabch HafizuUa v. Jamshedji Rustam 
(4 Bom. H. C., A. C., 41), followed in Desaji Lakkmaji v. Bhavanidas Narotam- 
das (8 Bom. H. C., A. C., 100) ; but tho opposite view was taken by the Madras 
High Court in Sri Daiitiduri Narayana Gajapatt Rozu Guru v. Surappa Razu 
(3 Mad. fl. C., 113), has been since generally acted on in this Court. The only 
instances in which there is any apparent departure from it are in the oases of 
Mmsamat Bibec Moseehun v. Mmsamvl Bihec Munoornn (24 W. B., 69) and 
Ooma Chum v. Grish Chundcr Bamrjee (25 W. B., 22), but the Full Bencli 
decision does not seem to Wave been there referred to, and w'o have no reason 
to suppose that tho learned Judges intended to question a rule thus authorita- 
tively laid down. Wo may also observe that tho attention of Mr. Justice BiRCH 
was not called to tho Full Bench decision when the present case was before 
him. On the other hand, quite recently, a Judge of this Court, acting on the 
Full Bench decision refused to review in special apiioal tlie discretion of the 
^ Court below as to costs. 

[388] Wo think that we ought to follow the Full Bench decision, and to 
bold that a special appeal will not lie against any order as to costs, which it 
was within the discretion of the lower Courts to make. It, therefore, remains 
to consider whether, when a decree Jiad been given for nominal damages, the 
Court had a discretion to award costs to the defendant. We are of opinion 
that it had. The Court below thought that though the words complained of 
had been spoken, the plaintiff was not entitled to any damages, and that to 
bring this suit after criminal proceedings had been taken in the same matter 
was vexatious. In substance, therefore, the defendant succeeded in the Court 

^*iili;>elow. Perhaps it would have been better under < these circumstances to have 
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dismissed the suit altoflother, t(ie Court in si\ch a case not being bound to award 
nominal damages. But we are not aware of any law which prevents the 
Court, if it thinks that the suit is a vexatious one, and tliat no damage has 
really been sustained, from giving nominal damages to the plaintiff, and award- 
ing costs to the defendant. Tlie words of s. 187 leave the discretion of the 
Courts as to costs wholly unlimited, and it would be impossible to say that 
such an award of costs was illegal. 


We, therefore, reverse the order of Mr. Justice BiRCH, and dismiss the 
S()eGial appeal. 


Appeal aUoioed. 


NOTES. 

[ APPEAL IN REBPECT OF COSTS— 

Where the iiialtcr is purely within the discretion of the Courts no .ippeiil lies ; hut where 
a question of principle is involved an appeal will lie : — (1885) 12 Cal., 179*3 


[1 Cal. 388] 

ORIGINAL CIVIL. 


The 7th Jnhj^ ]S7(i. 
l^KKSKNT : 

Mr. .Tcstick Pontifkx. 


ftuttya Ghosal 
verms 

Suttyiinund Ghosal and others. 

Majority Art (IX of JS7/)), s. A - Minor- (huirdian ad litem. 

The appointment of a Ruarduui ad litem sullicicnL tf> make the minor p.irtj .subject to 
h. 3, A»;t IX of 1875 and to constitute his i>cruKl t>f majunU .it *21, at aii> rate so f.ir as relates 
to the property in suit, not withstanding that such mmor wcaild hut for such appointment 
have attained majority at 18. 

By the decree in this suit, whicli was brought in 1871 for partition of 
the estate of Raja Kallysuiikur GhospJ, deceased, [389] it was, amongst other 
things, declared that Bosoomutty Dabeo, one of the defendants in the suit, was 
entitled to a certain share in tlie estate; and that a monthly sum of Rs. 425 
should be ])aid to her husband for her maintenance and support ; and Raja 
Suttyanund Ghosal and Cowar Suttyakrishna Ghosal wore appointed receivers 
in the suit. At the institution of the suit Bosoomutty Dabee was an infant,* 
and her husband was appointed by the Court hor guardian ad litcni. The 
present application was made by her husband 'and guardian on her behalf for an 
order tliat the receiver should pay to him as her guardian the sum of Rs. 4,000 
out of hor share of the ost^ito to meet extjra expenses which had boon incurred 
for Bosoomutty Dabeo and her youngest son. Bosoomutty Dabeo was, at the 
time of the application, of the age of 18 years and 2 months. 

Mr. Bonner jee appeared in support of the application. 

Mr, Macros for the receivers. 

Mr. B. Allen for Tarrasoondery Dabee, another defendant in the suit. 
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The application was consented to by all the parties to the suit, but the 
receivers were unwilling to pay the sum required to the husband, but were 
desirous that it, as well as the monthly sum allowed for her maintenance, 
should be paid to Bosoomutty Dabee herself, she having attained her majority. 

Mr. Bmiierjee submitted that, under the ^fajority Act, IX of 1875, s. 3, 
Bosoomutty Dabee was still a minor, and remained so until she attained the 
age of 21 years. 

Mr. Macrae contended that tbe words of s. 3 did not apply to a person for 
whom merely a guardian ad litem had been appointed, but only to guardians 
appointed under Act XL of 1858 and Act XXVII of 1860. The appointment 
of guardians under those Acts is very different from the appointment of a 
guardian ad litem in a suit such as the present. It could not have been the 
intention that a minor sliould be liable to the [390] disqualification attaching 
to minority being prolonged by a temporary appointment like that of guardian 
ad litcmt yet that might be the result of such an appointment in respect of a 
minor who would otherwise have attained majority at 18, but who notwith- 
standing the suit was finally determined would still remain a minor until 21. 

Pontifez, J. — Act IX of 1875 was passed for the purpose of attaining 
greater certainty respecting the age of majority, hut itself causes the uncertainty 
out of which this application arises. S. 3 of the Act is as follows : — “ Every 
minor of whose person or projKjrty a guardian has been or shall be appointed 
by any Court of Justice, and every minor under the jurisdiction of any Court of 
Wards, shall, notwithstanding anything contained in the Indian Succession 
Act, or in any other enactment, be deemed to have attained his majority when 
he shall have completed his age of 21 years, and not before." 

The suit in which this application is made was instituted before 1872, and 
when the present applicant was a minor under the age of 18 years. She was 
made a defendant to the suit, which was for partition. She was at the time a 
married woman, and her husband, who w^ould have been her natural guardian, 
was appointed by this Court her guardian ad litem. By the decree in the suit 
it was, amongst other things, ordered, that Ks. 425 out of her share of the 
income of the estate, which was the subject of the suit, should he paid monthly 
to her husband as her guardian. The lady having now attained the age of 18, 
applies for the payment to her in future of the said Bs. 425 and for a sum of 
Rs. 4,000 out of the accumulations of her share of the minor. The question 
arises whether she is still a^jiinor. In my opinion she is, for the decree in the* 
suit Ynade her a ward of Court, and I think the ap|K)intm6nt hy the Court of 
her husband as guardian ad litem w^as suilicient to bring her within s. 3 of the 
Majority Act, 1875, at all events so far as relates to the property in suit. I 
shall, however, order the sum of Rs. 4,000 now a])plied for and the future 
maintenance to ho paid to her personally, as her guardian consents to such 
payments being made. The receiver will get his costs, and [391] the infant’s 
eosts will bo paid out of her share of the estate. Mr. Allen’s client’s costs will 
be paid out of her share. 

Attorney for the Applicant : Baboo Joy kt seen Gaw/ooly. 

Attorneys for Tarrasoondery Dabee : Messrs. Swtnltoe, Law it Co. 

Attorney for the Receivers : lSir,*Carruthcrs. 
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, [1 Cftl. 891] 

PRIVY COUNCIL. . 


r/tg llth February, 1S7C, 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. B. Smith, and 
Sir R.*P. Collier. 


Sonet Kooer Plaintiff 

versus 

Iliininut Bahadoor and others Defendants. 


[On A 2 )peal from the Ui<jh Court of Judicature at Fort Wilham in Bengal.] 


Jstemrari Mokurrari Tenure — Death of grantee UHikout heirs — Escheat — 
Hecognition of Tenancy. 

Land» liclonging a zamindari granted by the zamiiidar under an absolute hereditary 
mokurrari tenure, do not, on the death of the grantee without heirs, revert to the zamindar ; 
nor docs the zemindar, under such circumstances, take by escheat a tenure subordinate to and 
carved out of his zamindari. 

Where there is a failure of heirs, the Crown, by the general prerogative, will take the 
property by escheat, subject to any trusts or charges affecting it ; and there is nothing in the 
nature of a mokurrari tenure which should prevent the Crown from so taking it subject to the 
pavment of the rent reserved under it. 

The recognition by the owner of lands of the uiterust of parties in possession by the 
receipt of rent from them, constitutes a tenancy requiring to be determined by notice or other- 
wi.se before such parties can be treated as trespassers. 

This was an appeal from a judgment and decree of a Division Bench of 
the Calcutta High Court (L. S. Jackson and Ain.slie, JJ.), dated the 23rd May 
1871, reversing a decree of the Subordinate Judge of Zilla Cava, dated the 
30th March 1870. 

[392] The material facts of the case were as (pllow^s : — 

a 

Modenarain Singh, Rajah of Tekaree, was proprietor of the Mouzah 
Pranpore in the district of Gaya. He was a Hindu, and liad two Hindu wives. 
Ranee Sonet Kooer and Ranee Asmedh Kooer. Having had no childien by 
either of these ladies, they on his death succeeded to his estate, which by 
arrangement between themselves they took in shares of 7^ annas and 8^ annas 
respectively. 

By Buratee Begum, a Mahomedan woman living in his house, Modenarain 
Singh had a daughter, Shurfoonnissa, and also other children, named Ikbal 
Bahadoor, Himmut Bahadoor, and Bismillah Begum. Shurfoonnissa, the 
eldest of these children, was horn on the 2nd Magh 1248 (January 1841). Six 
days after her birth, Modenarain Singh *executed in her favour a mokurrari 
grant of the Mouzah Pranpore, belonging to his zamindari, to be held by her as 
absolute (moostakil) mukurraridar from generation to generation, subject to the 
payment of a reserved rent of sicca rupees 301 by the year. Shurfoonnissa 
died very shortly after the creation of this tenure, but from the date of the 
grant, and subsequent to her death, rent at the reserved rate was received, and 
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continued to be received, by Raja Modenarain from Buratee Begum. On the 
death of Baja Modenarain in the year 1857, similar payments continued to be 
made by Buratee Begum to the Ranees Sonet and Asmedh Kooer of their 
proportionate shares of the reserved rent ; and on the death of Buratee Begum 
in the year 1860, rent continued to be paid in Ifke manner by her surviving 
children down to the year 1S66. But in the end of that year an attempt was 
made by the Ranees to put an end to the tenure by ousting Jodhun Singh, who 
was in possession of the mouzah under a lease granted in 1862 by Ikbal 
Bahadoor. In the proceedings arising out of this attempt, the Ranees alleged 
that the mokurrari grant to Shurfoonnissa was for her life only, and that, on 
discovering her death, which they said did not take place until after that of 
Raja Modenarain, they had entered into possession of the mouzah. The 
Magistrate of Gya finding that receipts had been granted by the Ranees 
for the mokurrari rent of tlie year 1865, and that possession was in fact held by 
Jodhun Singh, by an order passed under s. 318 oi the [393] Code of Criminal 
Procedure, and dated the 7th February 1866, directed that the possession of 
Jodhun Singh should be maintained, and referred the Ranees to a civil suit. 

No further steps were taken by the Ranee Asmedh Kooer, but on the 6th 
February 1869, Ranee Sonet Kooer instituted the present suit, in which she 
made Jodhun Singh, Hiiniiiut Baliadoor, Bisinillah Begum, and Mussamut 
Sahebzadee Begum, the widow of Ikbal Bahadoor, defendants. In her plaint she 
set forth that the grant to Shurfoonnissa of Mouzah Pranpore was only for life ; 
that Shurfoonnissa died without heirs in November 1857 ; that by her death, 
the plaintiff as taking a 7i annas share of her deceased husband’s estate was 
entitled to possession of a proportionate share of the mouzah ; that together 
wi^jh Ranee Asmedh Kooer, after hearing of the death of Shurfoonnissa, she 
had held direct ixjssession of the mouzah till dispossessed by the Magistrate’s 
order of the 7th February 1866, from which date her cause of action arose. 
She accordingly claimed to recover from the defendants direct possession of 
7j annas share of the Mouzah Pranpore. 

The defendants pleaded that the plaintiff had never liad direct possession 
of the mouzah after the death of Shurfoonnissa, which took place more than 
twelve years before the date of her suit, and that she was consequently barred 
by limitation ; that the grant to Shurfoonnissa was liereditary, perpetual, and 
absolute, and did not on her«death revert to the grantor or his representatives, 
but *would pass on failure of nearer heirs to the Crown by esclieat ; that the 
right to recover possession, supposing it to have arisen to tlie zainiridar on 
Shurfoor*’is.'*a’s death, could not now be enforced, since the plaintiff’s huslwind 
and afterwards she herself, had acquiesced in the possession and enjoyment of 
the tenure by the defendants, from whom they had accepted payment of the 
reserved rent : and further that they (the defendants) wore in possession as the 
lawi^ul heirs of Shurfoonnissa. 

The Subordinate Judge of Gya, in whose Court the suit was brought, 
gave judgment for the plaintiff. He found that the mokurrari grant to 
Shurfoonnissa was in perpetuity, and not merely for life : that Shurfoonni8.sa 
died early, and that [394] subsequently to her death’ the defendants had been 
in possession on payment of rent. But he held that as Shurfoonnissa was 
illegitimate the defendants were not her heirs ; that the zamindar on her death 
had a right to resume possession of the tenure which did not revert to the 
Crown by escheat, and that the zamindar’s right was not lost by the 
acceptance of rent from the defendants, and was not barred by limitation. 



HTMMUT BAHADOOR &c. [1876] I.L.R. 1 CaL 805 

The plaintiff’s claim was accordingly decreed, but on appeal to the High 
Court the decree of the lower Court was reversed by frhe following judgment : — 

“ The lower Court has hold that the grant to Shurfoonnissa was not merely for life, but in 
perpetuity. But inasmuch a.s sha died childless, and in a recent decision of this Court — 
Mmaamat ShaMbzadi Begum v. Mirea Ilunmut Bahadur (4 B. L. R., A. C.,* 103) — it was 
held that in the circumstances of this family no right of inheritance under Iinameah law vests 
in the surviving brother or sister, the %ibordinatc Judge came to the conclusion that the 
grant had become inoperative, and that the grantor bad a right to resume it. Tt was contend- 
ed before him, that oven supposing the defendants not to l)p rightful heirs, yet the plaintiff 
would have no right to resume the grant as the property would be liable to be taken by the 
ruling power as an escheat, and that so long as the party rightfully entitled abstained from 
pressing his claim, the defendants were entitled to retain possession undisturbed. This pltai 
was overruled on the ground that the defendants in possession were mere trespassers, and that 
as the legal right to the property is cither in the grantor or the Grown, the former, in the 
absence of any claim by the latter, is entitled to maintain the suit. The defendants also 
pleaded limitation, but this plea was overruled. 

" Mr. Kennedy, who appeared for the special appellants, stated that the main objection 
to the finding of the lower Court is in respect of that portion in which the Suljordinate Judge 
Lays down, that as the succession is vacant the grantor is entitled to re-enter. For the pur- 
poses of this appeal we may confine ourselves to this objection. 

The Court below holds that the mokurrari tenure was granted in perpetuity and not for 
life, and this finding has not been questioned by wa\ of cross-appeal or under s. 348, ActVllI 
of 1869. 

** The grant is made to Shurfoonnissa and her children from generation to generation, 
and in it she is described as absolute {uumatakil) mokurraridar. , 

P95] • 'I'enurcs created in these terms and not in any way limited by other special condi- 
tions arc always treated as of the most absolute character, and are every day transferred both 
by private sale and in execution of decree. Had Shurfoonnissa conveyed the estate to 
another, the grantor could not have ousted the assignee. Supposing she hud died leaving 
a husband and children, this estate would have descended according to the ordinary rules 
of Mahomedaii law, and no change in the order of suecession would have been cau.sod by 
the use of the words ‘ to her children from generation to generation.’ It is, at least, 
extremely doubtful, whether the grantor could have altered the course of descent established 
by law, if he had iiitondod to do so. It is, however, sufHciiMit to say that the terms of the 
grant are those ordinarily employed iii creating an estate governed by those rules, •and 
that if it had been the iiitenbioii of the granior to limit the grant in .some other mode, he 
would have specifically stated this intention. In the absence of any words of limitation 
wc cannot hold that the Hajah intended to create anything but an estate in perpetuity 
with absolute power lo the grantee to deal with it as she thought proper, and that he 
never contemplated the possibilit\ of failure of is^ue, or intended to interfere with the ordinary 
course of descent. 

It is hardly necessary to consider the conduct of Rajah Modenarain, which has been 
referred to as showing that he never thought that his grant was less than absolute ; but it 
certainly was not in any way inconsistent with an intention to grant a mokurrari tenure 
without an> reservation : he minle no attempt lo rcsuino it on the death of his daughter, 
but allowed her mother to enjoy it, and it is admitted that up to 127‘i, seven years after his 
death, receipts for the reserved rent c^ontinued to be granted in the daughter’s name, and 
the mokurrari tenure as originally established was treated as subsisting. 

*' There is a dispute as to the precise date of Shurfoonnissa *s death, the direct evidence 
on this point on either side is unsati.sfactory, but looking to the examination of the Ranees, 
there is no room to doubt that the plaintiff’s case is false, aud that in fact Shurfoonnissa 
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died at an early age. We find that ^uratee Begum lived within the Rajah's mansion at 
Tekaree, and that the partioular apartment or building oocupied by her stood between 
the apartments of the Ranees. Those ladies admit, that they know of the existence of the 
three later bom children,' and used to see them about the house, but profess never to have 
set eyes on th^ eldest. Yet, if the statement in the plaint is true, Shurfoonnissa had attained 
the age of seventeen years before she died ; and it is incredible [8981 these ladies should 
have known nothing of her. It may not* be established with certainty that Shurfoonnissa 
died on lOtb Cheyt 1249, as alleged by defendants, but there can bo no doubt that she died 
in the lifetime of her father, and not twd months after him as alleged by plaintiff. 

“As it appears to us that the plaintiff has altogether failed to show that any right 
to resume the grant on failure of issue was reserved to the grantor, wo hold that the 
judgment of the Court below cannot be maintained. The plaiiitii! can succeed only on 
the strength of her own title, and not on the weakness of that of the defendants. She is 
bouniji to show that she was the party entitled to take the estate when it became vacant on 
the death of Shurfoonnissa before she can ask the Court to eject the defendants who are 
in possession. 

“The Subordinate Judge seems to think that there is someting in the nature of a 
mokurrari grant which renders it capable of resumption, if there be no known heir of the 
last holder; but no authority has been shewn to support this opinion, lb would hi^rdly be 
contended that a man who makes a gift has a better title than a stranger to the thing 
given, if the donee after accepting and holding it for a time should abandon it. The Rajah 
created a certain estate, and impressed the stamp of perpetuity on it for the express 
purpose of making a free gift of it to his daughtur, and the fact that she had to pay a certain 
rent, or in other words that the gift was of a pan only of the profits of the land, does not 
make it anything less than a gift. He reserved to himself a certain right over the lands 
givQni namely, the right to receive a fixed rent, but he absolutely divested himself of any 
other right. The transfer of the property to a stranger in no way alTects the right reserved, 
which attaches to the land in whosesoever hands it may be, and is therefore at all times 
adequately secured. If the rent be not paid then: are proper legal remedies, bub resumption 
of the grant is not among these, where there is no express stipulation to that effect. 

“ We think that the plaintiff has failed to establish any title to resume the mokurrari 
grant, and therefore without entering into the other questions involved in this suit, we 
admit the appeal, and reversing the judgment of the Court below dismiss the plaintiff's 
suit with the costs of both Courts.’* 

From this judgment th% plaintiff appealed to Her Majesty in Council. 

Mr G. W. Arathoon for the Appellant. — This mokurrari [897] tenure 
noi being an independent estate, hut being carved out of the larger estate 
of the zamindari of Tekaree, has no independent existence, and conse- 
quently reverts, on failure of heirs, to the zamindar, or escheats to him as the 
gtiperior lord, rather than to the Crown. The grant was made for the 
maintenance of Shurfoonnissa and the heirs of her body. On her decease 
without heirs, the object of the grant failed, and the tenure merged into the 
larger original estate. The High Court were mistaken in supposing that in 
granting a mokurrari lease the zamindar had divested himself of all rights in 
the lands leased except the right to the reserved rent. The defendants were 
in the position of mere trespassers ae^against whom the heir of the grantor was 
entitled to possession. In support of his contentions he referred to Williams 
on Beal Property, 7th edn., p. 116, and to the case of Raja Rameswar Nath 
Sing V. Ilaralal Sing (I B. L. R., A. C., 170). 

Mr. Dcfyne and Mr. John Cutler for the Respondents. — Assuming that the 
reepondants, who are the parties in possession, have no legal title, the appellant 
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has failed to show any title in herself which would support her claim to resume 
the mouzah in dispute. According to the appellant this particular grant is to be 
taken as something wholly different from other mokurrari tenures, and is to be 
regarded as the creation of an estate tail with reversion lo the original grantor 
in case the grantee should die without heirs of her body ; and. this view is 
supported by reference to the doctrines of the feudal law in England. But the 
pjnglish feudal law has no force in India, and there is no analogy between an 
English estate tail and an Indiah mokurrari. The present grant was an 
absolute conveyance subject to the payment* of the reserved rent. The estate 
taken by Shurfoonnissa might have been sold by lier, and the purchaser would 
have taken the same estate subject to the same payment. P'ailuro to pay the 
rent would not have operated to destroy the estate, since the only remedy of the 
zamindar would have been to cause it to be seized and sold to the highest bidder 
under the provisions of Act X of 1859. 

* 

[898] On the failure of nearer heirs the tenure did not revert to the 
grantor, but escheated to the Crown ; see Grfdhan LaLl Hoy v. The Government 
of Bengal (l B. L. R., P. G., 44). There is no authority for extending to the 
zamindar the right to take by escheat. 

Assuming that on the death of Shurfoonnissa a right accrued to Raja 
Modenarain to resume his grant, that right was abandoned by him, and the 
tenure of Buratec Begum and afterwards of the respondents was recognized and 
affirmed by acceptance of rent for a long period of years. Such acceptance 
amounted to a re-grant of the tenure to Buratee Begum and to the respondents. 

Mr. Arathoon replied. 

Their Lordships’ Judgment was delivered by 

Sir J. W. Colvile* — The question raised by this appeal, though short, is 
somewhat novel, and there ap|)earB to be little iwsitivo authority upon it. 

It appears that Raja Modenarain Singh, being a Hindu zamindar, but 
having an illegitimate family by a Mahomodan lady domiciled in his house, 
granted the mokurrari in question in the name of one of tiie infant daughters of 
that family, Sliurfoonnissa Begum. The grant was clearly intended to create 
an absolute and hereditary mokurrari tenure, inasmuch as it contains the 
essential words, “ generation to generation,” which in documents of that kind 
have always been considered to have that ed'ect*; and their Lordships do not 
find in the particular document any special terms which would distinguish it 
from a grant of an ordinary mokurrari istemrari tenure. It is clear on the 
evidence that Shurfoonnissa Begum died before her father, and not very long 
after the creation of the tenure; and further, that after her death, the father 
during his life, and afterwards his widows, who, by the Hindu law, are his 
heirs, continued to receive the rent reserved from those in possession of the 
lands, the receipt for such rent being, with one exception, taken in the name of 
Shurfoonnissa, the original grantee, and in that exceptional case in the name of 
Buratee Begum, C399] her mother. One of the questions raised by Mr. Doync 
is, what effect ought to be given to that reception of rent as a recognition of the 
tenure and an answer to the present claim to resume the lands included in it. 

From this receipt of rent after the death of Shurfoonnissa, which must have 
been well known in the family, an inference may undoubtedly be drawn that the 
zamindar either originally intonded to make the grant for the benefit generally 
of his illegitimate family, or after the death of his daughter was willing that 
it should have that effect ; and it is difficult to suppose that the widows were 


367 



1 Cal. 400 


SONET KOOEH V. 


not for some time willing to act on some such view of the transaction. It is 
impossible, therefore, to treat the parties in possession as mere trespassers. The 
recognition of their interest by the receipt of rent from them would constitute 
some kind of tenanoy*requiring to he determined by notice or otherwise. Their 
Lordships, however, are not prepared to say thal this circumstance is of itself 
sufficient to defeat the claim of the plaintiff in this suit. They think that the 
ground upon wiiich the decision of the High Court is to he supported, if 
supported at all, is that the plaintiff in thd suit is not the i^erson who, assuming 
the parties in possession to have ho legal title, is entitled to recover the land by 
the destruction of the tenure* That, of course, raises the question which the 
High Court has dealt with ; namely, whether, on the death of Shurfoonnissa 
without heirs, the right to the possession of the land reverted to the original 
grantor, or whether the tenure on such a failure of heirs should be taken to have 
escheated to the Crown. 

"^The doctrine of escheat to the Crov/n in the case of a vacant inheritance 
was much considered by this Court in the case of The Colleetor of Masulipatam 
v. Cavaly Vcncata Narainapah (8Mooro*sI. A ,500). In that case the property 
in question was a /amindari. The last male zamindar had died, leaving a 
widow, who took a widow’s estate, and upon her death there were no heirs 
of her husband to inherit the zainindari. The zaniindar was, however, a 
Brahmin ; and the point raised in the suit was that on that ground the 
estate was not subject to tlie law of [400] escheat. This contention was 
founded on the text of Manu, which says " The property of a Brahmana 
shall never he taken by the King : this is fixed law ; " and also on a passage 
in Narada, where it is said : — “ If there be no heir of a Brahman’s wealth 
on his demise it must be given to a Brahmana, otherwise the King is 
tainted with sin. ” It seems to have been admitted in that case that the 
British Government had at least the same rights that the ruling power 
would have had under the Hindu law, the question being whether that limitation 
W'hich the Hindu law was said to impose on the right of the Hindu Raja or 
King was to prevail against or fetter the rights of the Crown. Lord Justice 
Knight Bruce, delivering the judgment of this Committee, said : — “ It api)ear8 
" to their Lordships that, according to Hindu law', the title of the King by 
escheat to the property of a Brahmin dying without heirs ought, as in any other 
** case, to prevail against any claimant who cannot show a better title ; and that 
** the only question tliat arises upon the autiiorities is whetiier Brahininicai 
property so taken is in the hands of the King subject to a trust in favour of 
“ Brahmins. ” And in a subsequent passage of the judgment he went on to 
say : — “ '[’heir Lordships, however, are not satisfied that the Sudder Court was 
“ not in error when it treated the appellant’s claim as wholly and merely detor- 
" minable by Hindu law\ They conceive that the title which he se|s up 
“ may rest on grounds of general or universal law. The last owner of the 
“ property in question in this suit derived her title under an express grant from 
the Government to her husband, a Brahmin, whom she succeeded as heiress- 
“ at-law. If upon her death there had been any heirs of her husband, those 
'* heirs must have been ascertained by the principles of the Hindu law ; but by 
“ reason of the prevalence of a state of law in the mofussil, which renders the 
“ ascertainment of the heirs to take*on the death of an owner of property a 
“ question substantially dependent on the status of that owner. Thus the 
“ property being originally, and remaining alienable, might have passed by acts 
“ inter viim in succession to British subject to foreign European owner, to Arme< 

“ nian, to Jew, to Hindu, to Mahomedan, to Parsee, or to any other person, what- 
“ ever his race, religion, or country. According to the law administered 

“ by the Provincial Courts of British India, on the death of any owner being 
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*' absolute owner, any question touching the inheritance from him of his 
‘‘ property is determinable in a manner personal to the last owner. This system 
“ is made the rule for Hindus and Mahomedans by positive Begulation : in 
other cases it rests upon the course of judicial decisions." And the hnal 
conclusion of the Committee was this : — “ Their Ijordships’ opinion \)B in favour 
‘ of the general right of the Crown to take by escheat the land of a Hindu 
“ subject, though a Brahmin, dying without heirs ; and they think that the 
‘ claim of the appellant to the zamindari in question (subject or not subject to 
' a trust) ought to prevail unless it has been A.bsolutoly, or to the extent of a 
valid and subsisting charge, defeated by the acts of the widow Lutchme- 
davamah in her lifetime. In the latter case the Government will of course 
“ he entitled to the property, subject to the charge." In a subsequent case 
relating to the same estate, Gavaly Vencata Narainapah v. The Collector of 
Masulipatam (11 Moore’s I. A., 619), the question was between the Collector, 
representing the Government, and a person claiming to have a valid and sub- 
sisting charge by an act of the widow— a charge which the widow was 
competent to create ; and it was held that the Government took subject to the 
charge, and the suit was dismissed, hut without prejudice to tlie right of the 
Collector, as representing the Crown, to redeem the charge and recover the 
estate. The property, no doubt, in this case was a zamindari ; but the decision 
seems to establish the principle, that where there is a failure of heirs, the 
Crown, by the general prerogative, will take the property by escheat, but will 
take it subject to any trusts or charges affecting it. There, therefore, seems to 
be nothing in the nature of the tenure which sliould prevent the Crown from 
so taking a mokurrari, subject to the payment of the rent reserved upon it. 

It has been argued, however, that this mokurrari, not being an independ- 
ent zamindari, hut being carved out of a zamindari, stands upon a peculfar 
footing, and that, upon the failure of heirs, the za?nindar takes by right of 
reversion, or, if not strictly [402] by right of reversion, that the tenure escheats 
to him as the superior lord rather than to the Crown. The mokurrari was 
clearly an absolute interest. It was also an alienable interest. It might have 
been seized and sold, as Mr. Doyne has shown, under Act X of 1859, even in a 
suit for rent. It could not have been forfeited for the non-payment of rent ; 
for in such a case the zamindar could only have caused it to be seized, put up 
for sale, and sold to the liighest bidder. It is, therefore, property which, like 
that in the case above cited, might have passed to %ny purchaser, whatever his 
nationality, or by whatever law he was to be governed. It cannot, their 
Ijordships think, bo successfully argued that, having so passed, the estate would 
have determined upon the death of Shurfoonnissa (supposing it had been sold in 
her lifetime) without heirs; for the grant contains no provision for the lessee of 
the estate created in such event. There seems, therefore, to be no ground for 
saying that the lands have reverted in the proper sense of the term to the 
zamindar ; and the only question is, whether, on the failure of heirs of the last 
possessor, he is entitled to take a tenure subordinate to and carved out of his 
zamindari by escheat. 

Theii Lordships are of opinion that there is no authority upon which the 
power of taking by escheat can be attributed to the zamindar. The principles 
of English feudal law are clearly inapplicable to a Hindu zamindar. On the 
other hand, it is clear that, if the zamindar has not such a right, the general 
right of the Crown subsists, and must prevail. 

On the whole, therefore, their Lordships think that the High Court have 
come to a correct conclusion in holding that, supposing the parties in possession 




269 



LL.R. 1 Cal. MS sonbt xoobr v . himmut bahaucr. &c, [1876] 

have nothing but their possessiojn to d^nd upcm '(a quaation on whieh their 
Lordships give no opinion) the superior title, under which alone they oan be 
ousted from possession of the lands, is not in the zamindar or his representa- 
tives, but in the Grown. They will, therefore, humbly advise Her Majesty to 
affirm the decree under appeal, and to dismiss the appeal with costs. 

Appeal dismissed. 

Agent for the Appellant : Mr. J, L. Wilson, 

Agents for the Respondents .* Messrs. Barrow Barton. 


MOTES. 

CEBCHEAT-^ 

“ Acoording to the Liw of PJuglaiid j. corporak* »>*dy is dissolved by the total loss of all 
its momberK, but on such dissolution there is no escheat to the Crown cither of its lands or 
its rent-charges. And the rcasou ih that on the dissolution of the corporation the cause of 
the grant fails. The effect of a dissolution on the oorporaiKUi's rent-charges is that they 
become extinguished : Vincr’s Abridgement, Bent, H. b, plac. 2 — It is no doubt true that so 
far as the English law of hlschoat is founded on the principles of feudal law it furnishes no 
conclusive clue to the operation of the law of P^scheat in India, but this rule as to the 
property of dissolved corporations appear.^ to us to be founded on a broader basis than 
that furnished by the technicalities of the feudal law ; and to furnish a useful guide in 
the circumstanoes of the presen tease **: — (1908) 88 Bom., 276. 

** The applicability of this doctrine becomes the more apparent if we consider the result 
that follows on the death of one who is the grantee of an annual payment out of land to 
last during the term of his life ; clearly, it sinks into the land on his determination. So if 
the grantee is a community, and the grant i.s to last during the term of its existence, on its 
dissolution a similar result follows*': — Ibid. 

Zamindar cannot redeem mortgage made by bis tenant, when he dies heirlcss, as the 
Grown takes the tenancy .—(1908) 80 All., 618 -.5 A. L. J., 578 -(1908) A. W. N. 210. 

PERKAMEMT TENURE— 

Unless a right of re-entry is rosorvod, thn landlord ha<, no estate left in him to eiiahlr 
him to maintain a suit in ejcctmcni on the lessee alienating in breach of a c«jndition restrain- 
ing alienation — (1890) 17 Cal., 828. 

The doctrine in (1902) 29 Cal., 388 that a toriaiit, oven a permaiient tenant of land, uin- 
not acquire a right if luiiJi b/ pi\j.«ir!pti m in >tiier 1 1 rl «>f his lessor, is errotioous.] 
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Hem Chunder Chunder 
versus 

Prankristo Chancier. 

Order on Becewer to sell — Attachment in Mofussil of Property in hands of 
Beeeiver — Execution of decree. 

By a decroe of the High Court obtained by Z>M in November 1871 in a suit on a mort- 
gage brought by him against UC and PC, it was ordered that the suit should be dismissed 
against PC ; that the amount found due on the mortgage should be paid to I'iM. by PC ; 
that the mortgage property, some of which was in Calcutta and some in the mofussil, should 
be sold in default of payment, and any deficiency should be made good by PC. The property 
ill Calcutta was sold under the decree, and did not realize sufficient to satisfy the decree. DM 
thereupon, in August 1878, obtained an order for the transfer of the decree to the Mofussil 
Court for execution : after the transfer PC died in December 1874, leaving a widow and an 
adopted son his representatives, against whom the suit was revived. The decree, however, 
was returned to the High Court unexecuted. 

In a suit for partition of the estate of PC dccaasod, brought by PC against PC in the 
High Court, a decree was made in February 1871 for an injunction to restrain 71C from 
intermeddling with the estate or the accumulations, and for the appointment of the Receiver 
of the Court as Receiver, to whom all parties wore to give up quiet pos.scssion. PC was in 
that suit declared entitled to a moiety of the property in suit. 

Held, on application by DM to the High Court for an order that the Receiver should sell 
the right, title and interest of the widow and son of liC in the estate in his hands to satisfy 
the balance of his debt, that DM was entitled to an order that their interest should be 
attached in the hands of the Receiver, and that the Receiver should proceed to sell the same. 

Property in the hands of the Recei ver of the High Court' cannot be proceeded again.«t by 
attachment in the mofussil. 

This was an application in this suit on notice on behalf of one Denonath 
Mitter for an order that the Registrar or the Receiver should sell the share of 
Roy money Dossee and Hem Chunder Chunder in certain specified properties 
in the hands of the Receiver, of which a portion was in Calcutta and a portion 
in the mofussil, sufficient to pay the balance due to Denonath Mitter, in 
respect of a decree obtained by him, dated 29th [404] November 1871, in a suit 
brought by him against Bissonath Chunder, since deceased, and Prankristo 
Chunder. That suit was one on a mortgage, and the decree contained, 
amongst other things, an or^r, that the sipt should be dismissed against Pran- 
kristo Chunder, for payment at the sum found due on the mortgage with costs 
by Bissonath Chunder to Denonath Mitter, for sale of the mortgaged property 
on default of payment, and for payment by Bissonath of any deficiency in the 
sale-proofs to pay the debt. A sum of about Rs. 30,000 was found due to 
the idaintifF, and, cMault having been made in payment thereof, the property 
in Calcutta was sold by the Registrar and realised Bs. 23,000, which smn, lesa 
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commission, was paid to Denonai^h Mitter. In August 1873, Denonath peti> 
tioned the High Court for an order that the decree should be transferred to the 
Court of the 24-Pergannas for execution to obtain satisfaction of the balance. 
After it had been transferred, Bissonath died in December 1874, leaving Hem 
Chunder, his adopted son, and a widow, Eoymoney Dossee, his representatives, 
against whom the suit was revived. The decree, liowever, was returned to the 
High Court unexecuted. 

By a decree dated 13th February 1871 made in a suit brought by Pran- 
kristo Chunder against Bissonath Chunder and others for partition of the 
estate of Bamtonoo Chunder, deceased, an injunction was granted, restraining 
Bissonath Chunder from intermeddling with the estate of Bamtonoo or the 
accumulations thereof ; the Beceiver of the Court was appointed Receiver of 
the estate, and all parties ordered to give up quiet possession to him, and he 
had since been in possession thereof. Bissonath was, in that suit, declared 
entitled to a moiety of the estate in the hands of the Beceiver, and Denonath 
Mitter not having been able to obtain satisfaction of the balance due to him 
from the estate of Bissonath made the present application to realize the same 
by sale by the Beceiver of the right, title and interest of Hem Chunder and 
Eoymoney in the property, or in so much thereof as would be sulticient to pay 
his debt. 

Mr. Kennedy, in opposing the application, contended that the procedure 
laid down by Act VIII of 1859 was the proper and [408] only course which 
should have been adopted in this case. Under Act VIII there must be an 
attachment in the usual way of the property. That the property was in the 
hands of the Beceiver is immaterial. It might have l^en attached in Ins 
hands. The present application is not one for attachment. There is no other 
way of attaching than under Act VIII. The application, therefore, cannot be 
granted in the form asked for. 

Mr. Macrae contended that the application was in proper form, and was 
one which the Court could grant. The proceeding by attachment was not one 
which was open to the applicant in this case, as the property was in the hands 
of the Beceiver of this Court : there are cases to show that, when such is the 
case, no attachment can be obtained in a Mofussil Court. Such a proceeding 
would be a contempt of this Court. 

s 

Pontifex, J. — In this case before 1871 there was a suit for partition of the 
estate of Bamtonoo Chunder. In that suit Bissonath Chunder was a defendant. 
By a decree in that suit, dated the 13th of February 1871, the Receiver of the 
Court was appointed Receiver of the estate, and there was the usual order, 
restraining the defendants in that suit and persons claiming under them from 
intermeddling with the estate pending partition, and it was further ordered that 
quiet possession should be given to the Receiver. Bissonath Chunder has since 
died, and his representatives have been made parties to the suit. 

Under these circumstances, and while the Beceiver is still undischarged, 
one Denonath Mitter, a judgment-creditor in a suit on a mortgage against 
Bissonath Chunder, now seeks satisfaction of his decree against Bissonath's 
share of the property under partition, and finds himself powerless to execute 
his decree against such share without the assistance of the Court, because the 
estate is in the hands of the Receiver. It is, therefore, absolutely necessary 
for him to come to this Court for assistance. It seems to me that unless I 
grant this application, Denonath Mitter will be. unable to execute his decree 
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against the property of Bissonath, so as to obtain satisfaction of his judgment- 
debt. He cannot proceed in the usual and ordinary waV under Act VIIT C«06] 
to attach and sell the property in the inofussil, because it is in the hands of the 
Receiver of this Court. , 

1 will make an order that Bissonath ’s interest in the property in the hands 
of the Receiver must be considered .is attached, and tliat the Receiver proceed 
to sell that interest, and for the ])urp®se of carrving out the sale 1 will order 
Bissonath’s representatives to join in any conveyance whicli may he necessary : 
the sale proceeds to be jiaid into Court in this suit to await the further orders 
of the Court. 

Appheattov Qrantiid. 

Attorney for the Applicant : Bahoo Shami/ditnnr Dutt. 

Attorney for Hein Chunder and Roy.money : Mr. llamfnt. 


NOTES. 

[ In (1898) 26 Cal., 127, It Wiis hold th.it a jiidgimnit-cn'ditor o.m soil propertio'i in tho 
hands of a Roroivi:r of tho Court m oxociition «»f a mortgaR(sd(*oroo, although he cannot 
oxeoiito a dfiCT(*(! against such propertu's h\ \v.i\ of attachment and sale. This case was 
distinguished on the ground that in the Mofussil Courts oxocutioii could be had onh 1>\ wax 
of attiK'hmont and sale.] 
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appellate: CIVIL. 


The Fehrunr If, 

Present : 

.Mit. JrsTicE Kemp .and Mu. JrsTicE Pontipbx. 


Lallah Ramesshur Doval Singh Plaintiff 

rer.stis 

Lallah Bissen Doyjil and another Defendants.' 


Damaqr.s, Suit for - -Joint Undivided Proprietors —Rr venue 
Sale -Act Xr of JHrjtj. 

No suit (or d.iui.iges as hctw(*cu joint «>wiit!rs of undivided estates will he, in consc<iuun(;e 
of tho sale of the whole est.ite tliMUgh the default c)f t»uc or more of such owners in paying 
their shares of the (hivornment revenue. 

This suit was for damages, amounting to Rs. 10,478. The plaintiff alleged 
that he was the proprietor of a 4 -anna share in u mokurrari riglit in certain 
mouzahs appertaining to lot Mehal Hakinipoie, Pergunnah Chowssa, Zilla 
Shahabad. He alleged that the parent estate Hakimpore was sold for arrears of 
Government revenue, owung to the neglect of his co-sharers in tlie mokurrari in 
paying up their quota of Government iwenue. He further alleged that the 
entire 16 annas of the mouzah, which comprised the mokurrari, were let out 
in perpetual mokurrari bv the Rajah of Buxar to Lallah Mewa Lai, the common 
[4073 ancestor of the parties to this suit, at a fixed annual jurnma of Rs. 401 ; 
that after the death of the ancestor, both parties to this suit in right of 

* Regular Appeal No. 258 of 1874, against a decree of the Subordinate Judge of Zilla 
Shahabod, dated the 20th of Juno 1874. 


1 CAD.— 36 
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inheritance were in possession of*the mokurrari, and that the practice amongst 
the co-sharers was to pAy their respective quotas of Government revenue to the 
Collector direct under an agreement with the sujxjrior landlord to that effect ; 
that under this alleged arrangement between the co-sharers, the plaintiff had 
to pay a 4^ anna share of the Government revenue, the defendant No. 1 a 
4-anna share, and the defendant No. 2 an 8-anna share : that on the 28th of 
March 1872, being the last safe day for the payment of Government revenue, 
the plaintiff paid in his quota : but the (lefendants having neglected to pay 
their re8])ective shares of the (Jovernment revenue, the iiarent estate, Mehal 
Hakimpore, was sold at auction for arrears of revenue, and the ])rice paid was 
Rs. 50,000 . and that the whole of the surplus sale proceeds, after deducting 
the Government revenue due up to the 2Hth of March 1872, had been taken 
out of Court by the superior inalik, the zarnindar. The plaintiff valued his 
suit and assesseil his damages at the ])roper selling price of his 4-anna share 
in the mokurrari as prevalent in the jwgunnah in which the mokurrari was 
situated. 

The Subordinate .ludge dismissed the suit, and the plaintiff appealed to 
the High Court. 

Mr, R. E. Twidalc and Baboo Tarruck Nath DiUt for the Appellant. 

Mr. H. E. and Baboos RaMnhanf Ghost*, Tarnick Nath Palit, 

and Kashy Kant Sen for the Resjiondents. 

On the appeal coming on. a preliminary objection was taken on behalf of 
the respondents, that no suit would lie between joint owners of undivided 
estates for damages sustained by the (istate in consequence of the default of 
one or more of the co- proprietors in paying their share of the Government 
revenue, and the cases of Odoit Roy v. Radha Pandey (7 W. R., 72) and 
Gungapprmiid Saheev. Madhopmaud Sahev (13 S. 1). 1244) were referred to. 

[408] Mr. Tvndale for the appellant contended that the words of the 
proviso added to s. 33 of .\ct Xf of 1859 were large enough to justify the 
bringing of this suit. 

The Judgment of tiie Court was delivered liy 

Kemp, J. (who, after stating the facts as above, continued). — In the case 
alluded to, of Odoit Roy v. Radha Pandey (7 W. R., 72), NorMAN and Seton- 
KarR, JJ., held that a suit would not lie between joint owners of undivided 
estates for damages surtained by the whole estate in consequence of the default 
of one 01 more of the co-proprietors in paying their shares of the Government 
revenue. As already observed, this case followed a decision of the Sudder 
Court of 1857 in the case of Gungapersaud Saher v. Madhopemaud Sakee (13 

• [Sec. 33 : — No Hale for arrears of revenue or other demand, realizable in the same manner 
as arrears of revenue arc realizable, made after the passing of this Act, shall He annulled by a 
Court of Justice, except upon the ground of its having been made contrary to the provisions of 
this Act, and then only on proof t^t thepiaintiiT has sustained substantial injury by reason 
of tjg^ irregularity complained of ; and no such sale shall be annulled upon such ground, unless 
suen ground shall have boon decLired and spccifiod in an appeal made to the Commissioner 
under section 25 of this Act : and no suit to annul a sale made under this Act .shall be received 
by any Court of Justice imlo.ss it shall be instituted within -one vear from the date of the 
sale becoming final and conclusive, as provided in section 27 of this Act ; and no person shall 
be entitled to contest the legality of a sale after having received aiiv portion of the purebaso- 
mone> : 

Provided, however, that nothing in this Act contained shall bo construed to debar any 
person considering himself wronged fay any act or omission connected with a sale under this 
Act, from his remedy in a personal action for damages against the* person by whose act or 
omission he considers himself to have been wronged. J 
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6. D. A., 1244). We think that the rule laid down in those decisions is a 
proper one ; and further we find that, under the provisions of Act XI of 1859, 
s. 40, ’' the plaintiff could have protected his interests by havinjj his mokurrari 
right registered. He, also under the said Act, could have paid in the Govern- 
ment revenue due on account of the shares of his co-proprietors in the 
mokurrari, and thus saved the estate from sale. We find, on turning to the 
kyefeut of the collectorato arnlali, which was called for by the Collector at the 
time when Bissen Doyal Singh, the defendant No. 1, jiotitioned to ho allowed to 
save the property from sale by paying tlie revenue due on the 28th March 1872, 
that the balance then due was a very small one, under Rs. 100. There was, 
therefore, no difficulty whatever in the plaintiff avoiding tlio salt? by paying the 
sum then due on account of Government revenue Following, therefore, the 
ruling in Odoii Eny v. Tiadka Paiidry (7 \V. R., 72) and that of the Sudder 
Dewari> Adawlut of 1857 alluded to above, we dismiss the plaintiff ’s suit. 

Then there is a further question for consideration, namely, whether the 
defendants are not entitled to their costs in tliis suit. A cross-appeal has boon 
made to this Court on that point, and we think that the defendants ought to 
get their separate costs in this litigation. 

[ 409 ] We dismiss the appeal of the plaintiff with costs, and modify the 
decree of tlio Court below to this extent, that we decree costs to each of the 
two defendants in this case. 

. 1 ppea I di smissed . 


NOTES. 

[Sec AUa/ Alt v. Mai (1877) 1 All., 818, F. wIhjiv the ipicstion was as to what 
allowaiieos in rti 8 i> 0 (:t of mc.Mio profits may be made lu favour of a trespasser.] 

* iSoe. 40 : — The holder of any taluqduri or other Minilar tenure, such as is described in 
socjtion 38 of this Act, desirous of rcftistcring iir, shall apply b\ petition to the Colleetor of the 
district to whioh the estate belongs. 

The application shall state which dcscriptum of registry is desired, and Khali eoiitaiii the 
following particulars so far as the same are ascertainable . — 

(1) the perguiinah or pcrguiuiahs in winch ihc tenure is situated ; 

(2) the nature of the; tenure ; 

;:q the name or names of the village or villages wheniiif Llu' land is eoinpnsed, er wherein 
it is situated ; 

(4) the area of the land comprised in the tenure, with its* boundaries in complete dcWiil ; 

(5) the amount of rent payable annually for the tenure, and whether the rent is fixed for a 
term of \ears or in pori>etuity, and the dutic'^. if any, rcijuirod to he performed on aceount 
of it ; 

(0) the dale of the deed cfnistituting thi* tenure or the date when the tenuri' wa.-, create i ; 

(7) the name of the proprietor who created the tenure ; 

18) the iiaiilc of the original holder of the tenure ; 

(D) the name of the prusont possessor, .ind if he be not the original holder, Ihe mode in 
which he succeeded to the toiiuro, whether by iiih^itaueo, gift, purchase, or otherwise, and 
whether he holds jointly or solely. 

Holders of such farms as are described iii the s.tid section may appl> in like, manner for 
tegtstry of the same. The applicAtion shall contaifl such of the foregmng particular-, as arc 
applicable to farms.] 
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• APPELLATE CIVIL. 

The ‘^8th June, 1H70, 

• Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Manessur Dass and another Plaintiffs 

• versus 

The Collector and Municii)al Commissioners of Chapra Defendants. ' 

Beyuj. Art III of s. :i:i --Municipal Coinmissioncrs Appeal Uf/ainsf 

Assessnient Jurisdiction of Court. 

A ^uit to Mit iihido un order in.idc (Uj an ippeal under of Bengal Aet HI of 1H(>4 to 

the Muniuipiil Coinmissinncrs against a rati' asse^iKinenl. and to ruduee the tax levied by tln'iii 

under that Act, on the ground that thov have tried the appeal in an improper wav, and have 
exceeded their powers and acted eontrarv to the provisions of the Aet, (‘annot he maintamed 
in the Civil Courts. The decision of the C'oininisMoners in sneh an appeal is absrdiitclv final. 

This suit was brought tu reduce the chowkidari tax levied imder Hong. 
Act III of 1864 on certain liouses belonging to the plaintiffs, situated in 
Mohulla Doulutgunj, No. i27, in Pergunnah Manghi, which hswl been, in 1871, 
assessed at Rs. 144 a year, and had so continued until 1873, in which year the 
tax was raised to Rs. 216. The value of the houses had not, in the interval, 
increased, nor had any change of form been made. The plaintiff’s preferred an 
appeal to the Municipal (^Commissioners against the enhancement, which w'as 
rejected by them on tlie 7th of July 1873, whereupon the plaintiff's brought 
this .suit foi* the leductioii of tlio tax, praying that necessary enquiries should 
be instituted, tiie slate and value oJ the houses enquired into, and a decree 
passed in their favour by setting aside the orders of the Municipal Commis- 
sioners. 

The contention of the defendant was, that the Civil Courts had not the 
power to set aside the orders of the IMunicipal [ 410 ] Commissioners regarding 
assessment of taxes under Deng. .Vet 111 of 1864 ; that the adjudication by the 
Municipal Commissioners upon the appeal made to them by the piairitiff 
was final; that the Municipal Ciunmissioners being legally competent to modify 
or raise taxes, the action *00 their part in raising the tax on the plaintiffs’ 
houses after consideration of the state and value of the liou-ses and th<» means 
of the owners was right and legal. 

The Munsiff decided that ss. 20 and 26, Heiig. Act 111 of 1864, furnisiiing 
a rule that assessments w'oie to be mjide upon an estimated amount of annual 
rent at the rate of 7-8 ixjr cent. f)er annum, and no other rule being given, the 
Municipal Commissioners, in having taken into consideration the means of the 
owners of the houses in fixing tlie rate. ha(l acted contrary to and beyond the 
powers vested in tliem by that Act :mnd on the authority of lirindahan Chumier 
Boy V. The Municipal Commissioners of Berampore (19 W. R., 309), held that 
the Court had jurisdiction to entertain this suit, and ordered a reduction of 
Rs. 72 whicli had been imjioscd in 4he year 1873 ^and made without it being 
show'n that any improvement or change of form in the houses had taken place 
or any special cause for enhancement existed. The Judge, on appeal, held that, 
under s. 33, Beng. Act III of 1864, the Civil Court had not the power to 
entertain the suit, and reversed the decree of the Munsiff*. 

* Spcvial Appeal No. 360 of 1665, agaiiibt a decree of the Judge of Zilla Sarun, dated the 
6th January 1676, reversing the dtjcroe of the Munsiff of - Ohapra, dated the 5th January 1874. 
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From thib decision of the Judge the plaintiffs appealed to the High Court. 

Mr. G. Gregory for the Appellants. 

Mr. Ingram (with him the Senior Government Pleader, J^ahoo Unoda 
Persad Banerjee) for the Respondents. 

The Jud^mont of the Court was delivered, without calling on the 
respondents, by 

Garthy C.J* -We think tliere is no ground for this appeal, and speaking 
for myself I should be very sorrv to tliink that there existed any doubt 
whatever about this question. 

By tlie ‘26th section of Beng. Act III of ISlil, the Municipal [411] 
Commissioners are empowered to impose certain rates on houses, buildings and 
lands, which I'ates are to be paid by the owners, and by the ‘27th section 
those rates are to he assessed according to what may be considered the fair 
annual value of the ])roperty. 

When the valuation is completed, lists are to he made, showing tlui rates 
at which each proj)ertv is assessed . and wh(;n the assessment is made for the 
first time or increased, a special notice is to he given to the owner and occupier, 
of tiu; amount at which tlui j)roperty is assessed, and an ai)peal is tlien given 
against the assessment, which, b> the terms of s. .‘33, is to he heard before not 
less than three of the Municipal Commissioners. If an apjieal is not made 
against the assessment, the assessment itself is final. If an ap])eal is made 
against the assessment, the adjudication of the Commissioners upon that appeal 
is also final, ,ind in order more eff'octuallv to secure the finality of the adjudi- 
cation, thor(j is a special provision in the same section, that no person shall 
contest an\ assessm(3nt in an\ other manner than by appeal as hereinbefore 
provided. 

Now, in this case, the plaintiff* is attempting, hv means of a civil suit, to 
re-open the question of the assessniont of his house, which has hoen lieard on 
appeal, and decided hy the Municipal Commissioners. It is said that the 
Commissioners fiavo tried the appeal in an improiier \va\ , and that the\ have 
exc^’odod their po\v('rs and acted conlrarv to th(‘ provisions of the Act. But 
even supjiosing that they had, the Civil Court has no right to interfere. 
Some actions may, no doubt, be brought against the Commissioners for a great 
variety of acts wliicli tho> may do under colour of their statutory powers and 
under a mistaken view of their duties, but not an action of this kind. Their 
decision upon an ajipeal against a rate assessment is absolutely final. The 
appeal is dismissed with costs, 

A Plica I dismissed. 


NOTES. 

[JURISDICTION IN RESPECT OF MUNICIPAL* ASSESSMENT 

Whoro iho iisso.>snnjnt is altogfthfr tiltyn rir/’s-an action would he ■ —Ktvucslurnr Persimd 
V. The ( htin iHfiH of tIu' liJifibitn Miinicipahin. (19M) 27 Cal. 849.3 
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C412] OEIGINAL CIVIL. 


The l&t July, 1876, 

Present : * 

Mk. Justice Marks v^. 


Miller 
. verms 

The Adminiafcrator-Gencral of Bengal. 


Succession Act (X of 1866), ss. 4 ' and 44 ^ —lliisbaml and Wijc — 
Parties with English domicile married in India — Succession 
to nuweable property, 

HM, a British subject, having his domicile in Hugland, married in Calcutta, in April 
1866, a widow, who .it the time of the marriage had also an English domicile. C, after 
her marriage with }[M, became entitled as next-of-kin to shares in the moveable properties 
of her two sons bv her former marriage : these sh.iri;>» wore not roali/.ed nor reduced into 
possession bv 0 during her life. (? died in 1S7'2. lc.iviiig her husband, but no lineal descend- 
ants. In March 1874, HM died his petition in the Insolvent (3ourt, and all his property 
vosUxl in the Ofiici.il Assignot'. In April 187.>, letter', of admiiiistr.ition of the estate and 
effects of U were, with the coiiscrii of HM, granted to the Adininistrator-CTeueral of Bengal, 
by whom the shares to which (’ became entitled as noxt-of-kin of her sons wore realized. In 
a special ca.se for the opinion of the Court under Ch. vii. Act Vlll of IHoO, held, that the 
domicile of the parties being in England, the English law was to be applied, and thcM-oforc 
the Ofiicuil Assignee as ,issigno<i of the est.iLe of IlM was entitled to the whole fund realized 
by such sh.irc.s in the hands of the Adiiiinistrator frencr.il. 

Sec. 4 of the Succession Act does nut apply in inspect of the moveable property of persons 
not having an Indian domicile. 

This was a special case stated lor the opinion of the Court under 
Gh. VI r of Act VI J I of 18o9, by the agreement of the Otiicial Assignee and 
assignee of the estate and elfects of one Howard Mark, an insolvent, as 
plaintiff, and the Administrator-General of J^mgal, as defendant. 

The facts as stated in the case were as follows : — 

• 

■ “ On the 7th of April 1H6G, the said Howard Mark, a British -horn subject, 
having his domicile in Great Britain, and not in India, intermarried with 
Caroline Augusta, the widow of one W. B. Harvey, deceased. The said marri- 
age took place in Calcutta. The said Caroline Augusta had previously to, and 
at the time of, iier said marriage, a domicile in Great Britain, C^lSj and not 
in India, and such domicile continued down to the time of her death. Caroline 
Augusta Mark died in Bengal on the 30th of September 187‘2 intestate, leaving 
her surviving her husband, tlie said Howard Mark, hut no lineal descend- 
ants. Howard Mark, on the 2nd March 1874, filed his petition in the 
Court for the Belief of Insolvent Debtors at Calcutta, and his estate and 

* £Sec. 4 ;*-No person ahall, by inarniage, acquire any. interest in the property of the 
po.fson whom he or she marries, nor become incapable of doing any act in respect of his or 
her own property which ho or she could have done if unmarried.] 

f [Sec. 44 ; — If a i^rsoii whoso donaicile is not in British India marries in British India a 
person whoso domicile is in British India, neither party acquiros by the marriage any rights 
in respect of any property of the other party not comprised in a settlement made previous to 
the niarriage, which he or she would not acquire therebv if both were domiciled in British 
India at the time of tlie marriage.] 
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effects became thereby vested in the plaintiff as the Official Assignee of the 
Court. Howard Mark died on the 28th February f875. Caroline Augusta 
Mark, subsequently to her marriage with Howard Mark and before her 
death, became, on the respective deaths of W. B. B. Harvey and D. Harvey, 
her two sons by her marriage with her former husband W. B. Harvey, entitled 
to share in the respective estates of her two sons as one of their next-of-kin. 
The said shares were not realized or i-educed into possession by her during her 
lifetime, nor by Howard Mark, but were realized by the Administrator-General 
under the letters of administration hereinafter mentioned. On the lltli of 
September 1875, letters’ of administration to the estate and effects of Caroline 
Augusta Mark were, with the consent of Howard Mark, granted by the High 
Court to the Administrator-General of Bengal, and there is now in the hands 
of the defendant as Administrator-General and administrator of the estate and 
effects of Caroline Augusta Mark a sum of Rs. 8,224-10-9, being the proceeds 
of tlie shares aforesaid.” 

The question for the Court was whether, in the events that have happened, 
A. B. Miller, as assignee of the estate and effects of Howard Mark, was entitled 
to the whole of the said fund now in the hands of the Administrator-General 
of Bengal as administrator of the estate and effects of Caroline Augusta Mark. 

Messrs. Kennedy and Ingram foi the Ofiicial .\ssignee. 

Mr. Evann for the Administrator-General. 

Mr. Kennedy contended that the Official Assignee was entitled to the whole 
fund. It is admitted by tlie Adminis-C414]trator-General that the Official 
Assignee is entitled in any event to one-half. The wife was admittedly domi- 
ciled in England, not in India. Succession to her moveable property would be, 
therefore, regulated by the law of England by s. 5 of Act X of 1865, which 
would entitle the husband to the wliole : the domicile being admitted, s. 19 of 
that Act does not apply. It is said that, by virtue of s. 4, the Administrator- 
General is entitled to the moVeable property left by Mrs. Mark : hut in such a 
case as this, where the parties were domiciled in England, s. 4 will not apply. 
That section is not dealing with right of succession to property : that question 
is dealt with later in the .\ct. It only deals with the creation of rights inter 
rivoft. Rights arising out of marriage are legulated by the /e.r loot contractus, 
except in special cases. But the right.s of the parties with respect to any 
moveable property are still governed by the law of the domicile ; for instance, 
persons married in France, but domiciled in Engftind, are not subject to the 
Code Napoleon. An exception is made by the Indian Legislature, but that 
exception is not the present case. The intention is clearlv shown by s. 44, 
by which the 4th section is interpreted. If a person domiciled in England 
marry an Eurasian woman in India, the section would apparently apply ; 


• [Sec. 6 : — SuccosRioii to tho immoveable prope.rty in British India of a person decea.sod is 
T 1 . regulattxl bv tho law of British India, wherever he may have 

Law regulating sucoes- domicile at the time of hu death. 

Succession to tho moveable* property of a person deceased is 


»ion to a deceased person’s 
immoveable and moveable 
property , respccti vely . 


regulated by the law of the country m which he had his domicile 
at tho time of his death. 


ILIA^STBATIONS, 

(a) A, having his domicile in British India, dibs in PVance, leaving moveable property in 
Proncu, moveable property in England, and firoperty, both moveable and immoveablo, in 
British India. The succession to the whole is regulated by the law of British India. 

ih) A, an Englishman, having his domicile in Prance, dies in British India, and leaves 
property, both moveable and immoveable, in British India. Tho succession to the moveable 
property is regulated hv tho rules which govern, in France, the succession to tho moveable 
property of an Englishman dying domiciled in France, and the succession to the inim weable 
property is regulated by the law of British India.J 


279 



LL.R. 1 Cal. 415 


MILLER IK 


but how would the Courts in Efifiland deal with tjie wife in such a case suing 
in her own name on a promissory note made in England ? Ft is doubtful whether 
such an action would be held to be maintainable ; F mean irrespective of 
the Married Woman’s Property Act. If an Eurasian went to England and 
married there, 1 tliink a. 4 would ai^ply, but s. 44 would not, because marriage 
in India would not have occurred. [Markby, J. — You moan s. 4 would apply 
here.] Yes, in the Courts here; the sections relating to marriage do not apply 
where the domicile is in England — see Story’s Conflict of Laws, ss. 186, 193. 
Section 4 was not intended to apply to anyone not domiciled in India ; it was 
intended to leave persons domiciled elsewhere than in India in the position in 
which tliey were before, on marriage -S(its note to s. -14 : see also s. 283 as to 
payment of debts. 

By s. 0 succession to moveable proi)erty is to be regulated by the law 
of domicile : the right of the husband in the property [413] of his deceased 
wife is succession within the meaning of that section. Fn former times 
the Ordinary was ahsolutelv entitled to the pro])ei*tv of intestates, and was 
not liable to account to an \ one; subsequently the Ordinar\ was enabled to 
depute tile adrninisti ation to the “ next and most lawful friend of the deceased 
who was accountable to the Ordinary. But the Civil Courts had to obtain 
statutes to effect this- -see 31 Edvv III, c 11, and 21 ffen. Vfll, c. o, s. 3 ; see 
also 22 & 23 Car. H, c. 10, and 29 Car. IF, c. 3, s. 25. The husband was en- 
titled as administrator, not as next-of-kin —see also Fortre v. Fortra { 1 Showers. 
327) and Pro/ifihy v. FicUhr (2 M. ^ K., 58) ; these cases show that in anv case 
the husband takes tlie property of the wife deceased as administrator, .\ftor 
the Statute of Distributions, it was expressly declared by 29 Car. 11, c. 3, s. 25, 
that the husband’s riglit to succeed to his wife’s property should not he affected 
by the Statute of Distributions. If the husband died without taking out 
administration, the Courts would grant adiinnistration to the next-of-kin of the 
wife, but such administrators were regarded as trustees for the re]) resent at ives 
of tlie husband — 2 Wins, on lijxecutors, 7tlied., 1488, and the case of Ilumphrfiif 
V. IhiUen {\ .\tkins, 458). IM.ARKBY, J. -Was tliat right of the Imshand the 
martU or the sucressioiifH ?j it was true succession -see 2 Wins, on lilxecu- 
tors, 7th ed., 410, and Bacon’s Abridgment, Title Executors and Administra- 
tors, F., page 479. 

« 

Mr. Kvnna for the .\drniriistrator-Goneral. -Sec. 4 is not restricted to persons 
domiciled in India, nor is ttie Succession .Act itself so limited- -see the provisions 
as to making wills ; it has never been contended that a person making a will in 
India would not he bound to make it according to the Indian .\ct . there is a 
difference, for instMiice, as to attesting a will, see s. 50. Sec. 225 shows another 
difference : administration is now always granted under the Succession Act in 
all cases. The argument ijn the other side would limit it to persons 
domiciled in India: then by what law are persons in India witii an English 
domicile to have administration granted to them, or of their estates ? 
[416] The only limitation of s. 4 is in s. 331 of the .Act which makes it inappli- 
cable to any marriage made before 1866 — see the preamble to the Married 
Woman’s Property .Act (III of 1874), and the last paragraph of s. 2, ' wliich show 
that the Legislature was of opinion Ibhat s. 4 was so largely applicable that if 
not restricted it would have applied to Hindus, Mahomedans, &c. Supposing 
the husband does not take by succession but by the jus mariti, then if s. 4 takes 

This Act to constitute * [Sec. 2 * * Pixoopt as provided by this Act or by any 

the law of British India in other law for the time being in force, the rules herein contained 
oases of Intestate or Testa- shall constitute the law of British India applicable to all cases 
znentary Succession. of Intestate or Testamentary' Succession.] 
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away the jus mariti in India, ft would l>e doubtful whether s. 5 as to succession 
would be operative in all cases. It is submitted that^s. 4 is of general appli- 
cation ; the Act is a general law for the whole of British India. It is not subject 
to the law of domicile ; it deals itself with the law of domicile. The only excep- 
tion to it is by implication in s.*44. The framers of the Act appear to have been 
of opinion that there would be a difference in ca.ses of marriage in India when 
one party was domiciled in England and one in India. Again, all persons 
would he entitled to have their marriage rights saved according to the law of 
tile country in which they had their domicile : tlioso would be saved just as 
much as those of persons domiciled in Englami. If the Legislature had 
intended it to be excepted, tliey would have said so in express words, as they 
have in other cases, for instance, as to domicile. S. 44 is not sufficient to 
create a limitation by implication of a general section in a general Act. 

As to the position of the husband, the correct view is laid down in Bacon’s 
Abridgment, Title Plxecutors and Administrators, F. 480. If s. 4 does apply in 
tilis case, then it puts a stop to the principle which was the origin of the posi- 
tion of the husband. He must now get administration here under the 
Succession Act, in which there is no provision for him to convert the effects to 
his own use ; lie has to distribute them according to the Act. The position of 
the husband on his wife's dt^atli by English law was by virtue of bis right 
during her life ; but if these rights are taken away here by s. 4, his position 
cannot he the same. 

Mr. Kenneihj in reply. — Succession ” is applicable both to testamentafj’ 
and intestate estates. The intention of the Succession Act is not to conflict 
with the law of domicile. As to a [417] married woman taking out letters of 
administration, see ss. 183 and 189 : she needs the previous consent of her 
husband. Taking ss. 5 and 207 in connection, it would ajipear that, as to 
moveable property, the Court in India would bo tlie Court of administration, 
but the succession would follow the law of the domicile. If two portions of a 
statute are inconsistonl, the later section would prevail, as in wills a later clause 
w'ould invalidate a preceding inconsistent one. 

Cur. adv. vtdt. 


Markby, J. (after stating tlie facts, continued) : — It is admitted between 
the parties that the Official Assignee as such assignee is entitled to half of the 
said fund. • 


The argument before mo has turned entirely upon the construction of the 
Succession Act, especially of s. Land it has been assumed throughout the 
argument that the questions which arise relate to moveable property. S. 4 of the 
Succession Act provides that ‘‘ no person shall by marriage acquire any interest 
in the property of the person whom ho or she marries, or become incapable of 
doing any act in respect of his or lier own property, which he or she could have 
done if unmarried.” It is contended for the plaintiff, that that section must 
he read as if it had run thus : “ No person having a British- Indian domicile 
shall by marriage acquire, itc.” Mr. Evans for the defendant contends that 
the section governs every marriage in In^ia. There has not been, as far as I 


Persons to whom probate 
cannot be granted. 


*[ Soc. 18B I^robate cannot be granted to any person who is a 
minor, or is of un.sound mind, nor to a married woman without 
the previous consent of her husband. 


Persons to whom letters 
of administration may not 
be granted. 


Sec. 189 ; — Letters of adminiRtration cannot be granted to 
any person who is a minor, or is of unsound mind, nor to 
a married woman without the previous consent of her husband.] 
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MILLEK V, 


am aware, any previous discussiq^i as to the meaujlng of thil section, and 1 must 
therefore be guided by tjie general frame and scoikj of the Act. In order fully 
to understand this, it seems to me necessary to consider, from a somewhat 
general point of view, how marriage in a foreign country affects tlie moveable 
property of the parties thereto. 

Now what was the law l)efore the Succession Act was passed ? The law 
of India would not })e easy to ascertain. It was prohaldy the law' of England, 
except so far as a personal law, could be claimed by tlie members of any 
particular class ; or some persons might say tlnil there was no law of India — 
no //?.r loci at all. But it is not necessary now' to inquire w'hich of these [4181 
two views is correct. It is more iin])ortant to consider what was tlie law of 
Europe and America, for it is clear that the Succession Act was based uixjn 
tlie general princijdes current among persons of tin* Christian faith. 

Now where, as in the present case, a man and w'oman having tlie same 
domicile marry during a. temporar\ soiourn in a loreign country, and do not 
evince any intention to change their domicile, tlie law of all Christian countries 
is unanimous as to the interest wdiich they acquire in the moveable property of 
each other. It is that interest whicli is given them Hy the law of the country 
wherein they are domicihid at the time of the marriage. ITpon this point 
all the authorities are, as far as 1 am aw’are, al)solutol> concurrent. This is in 
fact a branch of the more general proposition that inoveahlos are aUvays in 
contemplation of law supposed to be situate in the counti'v wliere the owner has 
ll#B or her domicile ; and that principle can, in the present case, he applied 
W'ithoufc difficulty, because w'e are not embarrassed in the present case by any 
distinction I)etw 0 en the domicile of the husband an<l the domicile of the wife, 
or by anv change of domicile at or after the marriage. .Ml tliese complications 
are avoided in the simple case wdiich wo are considering. I need only oliservo 
that the rule of law' is not that moveables have no Hitiifi. They have xiatinfi, 
but that aitm is the domicile of the owiiei. This is, 1 believe, the true inode 
of stating the principle. The authorities in support of this proposition among'^t 
the Civilians (as lliev are usually called) are innumerable ; they w'ill be found 
collected in J^urge on Colonial and Foreign Laws, Vol. 1, p. where also the 
American autliorities are referred to. For the F]nglish law, I may refer to 
Enohin v. Wylir (10 H. Ij, C,, 1 ) and the remarks of Lord WKSTBrUY at page 10. 
He was there speaking of succession. Hut the rule is general ; the rights which 
arisg upon all occasions, wlfether upon marriage or succession, whether by the 
act of the parties or I'y the operation of law, are as to moveable property governed 
by the lav of tlie domicile w here, in contemplation of law, the moveables are 
situate. 

It would, indeed, be unnecessary to insist upon tins, w'hich is [4*8] an 
elementary proposition, were it not that in the case of marriage, Story, by repre- 
senting the disagreement amongst lawyers as to the incidents of marriage to be 
far more extensive than it really is, and by not separating those propositions upon 
which they are agreed from those upon which they are not agreed, has thrown 
the matter into some confusion. The subject of our present consideration 
is laid down by Story for di8cussij)n in s. 135 o( the Conflict of Laws, and 
IS taken up again in s. 143. In s. 144, he narrows it to the cases where there 
hag been no change of domicile. But even here he ap])ear8 to find himself unable 
to draw any certain conolu.sion whatsoever from the multitude of authorities 
which he proceeds to quote. The passage relied upon l)y Mr. Kennedy in his 
argument (s. 186) is only put forward by Story as the doctrine maintained 
in the State of Lousiana, which. Story thinks, v^ould probably be adopted 
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in other parts 6f America. This oxaggeratioft of the difficulties of the subject 
is mischievous. There are difficulties and conflict, hut rfot upon all points. The 
exact state of the authorities is far more clearly stated l)y Burge in the work 
already referred to (ch. vii, s. S). It will be there seen that w'liere there is no 
change of domicile, the conflict of authority is confitied almost entirely to the 
question whether the covimiinto ho7iorum operates upon i)rojjerty situate in a 
country where the law does not recognize that incident of marriage. But neither 
this controversy, nor any controversy of an analogous kind, aj'ises as to moveable 
proj)erty where husband and wife have the same domicile. The ditficiilty lies in 
^extending the marriage laws of a country heyoruf tlio limits of tliat country. 
But in the case under consideration, this difficulty does not arise, for as Pothier 
says (speaking both of moveables and immovoaldos) : “ Toutes ces choses qui 
ont une situation reelle ou feinte sont soujettis a la loi ou coutume du lieu ou 
olles sont situeos ou consees d'etre.” And further on, after describing what are 
moveables, ho says : “Toutes ces choses siiivent la porsonno a qui olios 
apj)artiennont, et sont par consequent regies par la loi ou coutume qui regit 
cetto pers{)nne, c’est a dire par celle du lieu tie son domicile.” (Poth. Ohl., 
ch. I, ss. 2, 23, 24.) Mr. Burge quotes a number of civilians to the same effect : 
the only shadow of a Gao] difference being whether this I'ulc belongs to real 
law or to personal law; but the distinction, important as it is sometimes, for 
our present purpose need nob be considered. 

Hearing these plain and incontostahlo jirinciples in mind, there is (as it 
ajipoars to rne) no difficulty in comproliending the frame and scojie of the Suc- 
cession Act. It was impossible in dealing with the rights which arise upon death 
to ignore the consideration of the rights v/hich arise upon marriage. For the 
rights which arise upon marriage only assume tfieir real importance wJien the 
marriage tie is dissevered. And the first and most necessary thing to be done 
by the Succession Act in reference to marriage was to declare the Irx Ion of 
India as to the interest acquired upon marriage )>y the jiartios thereto in the 
jiroperty of each other. Ontil bliat was declared, no sound legi.slation could take 
place. This is done by the 4th section. That section contains the Ir.r lort of 
India. .\n(l I may observe that it was placed exactly whore it is jilacod now 
liy the very learned persons who originallv frameii that Act. But it is not (as 
it aiipoars to me) necessary, in oi-der to jirevent the o])oration of this section 
upon the movoahlo property of parties not having an Indian domicile to add any 
words to that section. It does not opci’ato upon tlf^it property any more IJiari 
the marriage laws of Kngland openito upon the movoahlo property of parties not 
having an English domicile. The lex Ion of India, like the lex loci of all other 
countries, is applicable to the immoveable property of foreigners sojourning but 
not domiciled hero, but not to their moveable property. Jt was not necessary 
for the I jegislature, when laying dowm the lex ton, to rosorvoin express terms a 
principle of law which is universally recogni/.(xl. That this general principle was 
not intended to lie disturbed is clearly shown by s. 44, which resolves in a i)arti- 
cular way an old standing dispute as to the application of the principle. The 
projxindoranco of authority had been in favour of making the domicile of the 
husband, or at least that of the marriage, govern the rigfits of the (lartios 
where tlio domicile of the luishand and wife wore different. The Succession 
Act, where either of the parties has an Indian domicile, very reasonably sub- 
mits all their rights both as to moveables and immoveables, io the territorial 
CMl] law of India. To that extent the jm gentium, or common law of nations, 
has l>een set a.sido or modified. From this point of view, it is easy to see why s. 4 
and 8. 44 are kept apart. The two sections deal with different subjects. Tlie 
former declares the general lex loci of India ; the second lays down a special 
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rule to govern a particular case.* It is not a modification of the lex loci, but 
a declaration of the law*in a particular case. 

From this point of view, nothing remains for the decision of the present case 
but to apply to this property the law of England, where, in contemplation of 
law, the property is situate ; and there is no dispute that by the law of England 
the husband would be entitled to the whole. Whether this, strictly speaking, 
be jure mariti or jure Hiiccessionis, is innnaterial. S. 283^'^ merely repeats and 
applies to a particular case the rule of law to which 1 have roferr^, and it 
might, perhaps, have been bettor omitted from the Act as in the original draft, 
in fact it was. 

I therefore consider that Howard Mark was entitled at his wife’s death to 
the whole of the immoveable ]jroperty of liis wife, and that the funds, now 
in the hands of the defendant, belong entirely to the plaintiff as assignee of 
Mr. Mark’s estate. 

The plaintiff, therefore, as Official Assignee, is entitled to recover the 
same, and there will he the ordinju v money-decree for the amount. The costs 
on scale No. 2 will be ])aid out of the estate. ^ 

JiulqvieMt f(rr plaintiff. 

Attorneys for the plaintiff* ; Messrs. Diqnam and Robinson. 

Attorneys for tlie defendant : Messrs. Chaunirell, Knowles, and Roberts. 


NOTES. 

[Til F. O. Hill V. Administrator -General of Benqal (1896) 23 Cal. 506, it was hold that 
** bcctioiib 4 and 44 'jf tho Succohsion Act 1855, read together, should bo understood as laying 
down a general rule as to the iinmcdiatc effect of marriage in respect of moveable property 
liclonging to each or (Mther of the married persons not comprised in an autu-nuptial sottlo- 
ment, and not as laying down a rule intended to affect the law of succc.ssion.") 


Application of moveable • [See. ‘283 . — If the domieile of the deecasrd was not in 

property to payment of ITritish India, the application of his moveable property to 
debts, whore the deceased’s the payment of his debts is to be regulated by the law 
domicile was not in British of the country in which he was domiciled. 

India. 

Illustration. 

A dies, having his domicile in a («untry where instruments under seal have priority over 
instruments not under seal, leaving moveable property to the value of 10,000 rupees, im- 
moveable property to the value of 6, OCX) ruptgss, debts on instruments under seal to the amount 
of 10,000 rupees, and debts on instruments not under seal to the same amount. The debts on 
the instruments under seal arc to be paid in full out of the moveable estate, and the proceeds 
of the immoveable estate are to be applied as far as thc> will extend towards the discharge 
of the debts not under seal. Accordingly, one-half of the amount of the Jebts not under seal 
is to be paid out of the proceeds of the immo\eHble estate. 

By Act VI of the words British India were svbsiitnied for the woi'd.s “ The country 
ID which be was domiciled,” and the Illustration was repeated. "I ^ 
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C423] APPELLATE CIVIL. 

The 20tK 22nd, 23rd and 27th March ami 10th Aprtl, 1870. 

. Presknt: 

SiK Kichaki) Garth, Kt., Chief Justice, and Mk. Justice POntifex. 


Sham Churn Auddy Plaintitf 

verstis 

Tariney Churn Banerjee l^efendant. 


EaHcinent — Prescription — User — Limitation Act (IX of 1871), s. 27. 

Ill a suit for declaration of the plaintill’s right of way over :i lane leading from a public 
road to a door in the plaintiff's house, which lane the defeiidiint, who n'sided at the end of 
the lane, had obstructed so as to prevent access to the plaintiff’s house, it appeared that the 
house 111 respect of which the easement was cLtiincd belonged in 18‘)5 to one IIC, during the 
time of whose occupation there was user of the right of wav over the lane to the door, until 
he had the door bricked up. l|i April 1805 the house was sold bv IfC, and in June 1887 was 
conveyed by the purchaser to the plaintiff. From the bl«>cking up of the door until the 
plaintiff's purchase no user was proved. The suit was brought in June 1875, about a month 
after the erection b} the defendant of the obstruction complained of. Heltl, both in the 
CiOurt below and on appeal, that the owner of the dominant tenement having, with the 
intention of preventing the use of the wa> , created an obstruction of a jiernianent nature 
which rendered such use impossible, the way could not be said, during the continuance of 
such obstruction, to have “ been openlv enjoyed " within the meaning of s. 27 of Act IX of 
1871, and that aA’Cordingls , though there had becMi no interruption within the meaning of 
that section, ii right to the way had not been established under the Act 

AfpeaIj from a decision of Phear, »!., dated tlio 6th December 1875. The 
suit was brought on the 18th June 1875. 

The facts wore sutViciently stated in the Judgment appealed from, which 
was as follows : — 

I’HEAR, .1. — This is, according to tlic terms of the plaint, a suit for the 
determination of the plaintiff’s right of way over a blind lane leading out of 
Hiddaram lianorjec’s Lane to the back door of, and t(> a ])i ivy in, the ])laintiff’s 
house No. 1, Muddon Dutt’s Lane. The plaint goes*on to say that the plaintiff 
is possessed of the House No. 1, Mudden Dutt's Lane, and is entitled to a right 
of way at all times of the year for himself and his servants from the said liouse 
to lliddaram Baneriee’s lAane and from Hiddaram Banerjee’s Lane to the 
\aid house over a blind lane forming the eastern boundary of the said house ; 
and the plaintiff complains that the defendant, on or [ 423 ] al)out the 28th 
June 1874, wrongfully obstructed the said way by building a wall in front 
of and blocking up the said back door ; and on or about the 21 at May 
1875 by building a wall in front of and blocking up the said privy : and 
on or about the 6th Juno 1875 by building and partly completing a wall 
across and blocking up the entrance to the said blind lane. The easement 
which he thus claims and for obstruction §f enjoyment of wliich ho now brings 
this suit is specifically described as follows : — “ To the east of the said house and 
premises and between the same and a house numbered 50 Hiddaram Banerjee’s 
Lane, l>elonging jointly to the plaintiff and his brothers Roop Ohund Auddy 
and Prem Chund Auddy as members of a joint Hindu family, is a lane leading 
to the land and premises of the defendant hereinafter called the blind lane.” 
The back entrance of tlie said “ house No. 48, Hiddaram Banerjee’s Li-ne, 
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SHAM CHlfHN AUDin' (J. 

t * 

Oldened on to the said blind lano,* and at the north-east corner of the said house 
was a privy, an entranoe to whicli also opened on to the said blind lane.*' 

“ For upwards of twenty years, the owners and occupiers of the said 
house and premises No. 48, Hiddaram Banerjee’s Lane, were in the constant 
habit of passing from Hiddaram Banerjee’s Lane over the said blind lane to 
the back door or entrance of the said house, and of repassing from the said 
door over the said blind lane to Hiddaram Banerjeo’s Lane, and their mehters 
have for the same period been in the constant habit of i)assing to and fro over 
the said lane for the purpose of clearing the said privy and carrying the night- 
soil therefrom.” 

The plaintiff does not expressly say that the soil of tlie land belongs to the 
defendant ; but he nowhere asserts for himself any proi)riotary right to it or to 
any portion of it, and all he claims is an easement : and tlie defence is that 
the plaintiff' is not entitled to that easement. Tt is thus incumbent on the 
plaintiff in the first place to establisli his right. The only title to the easement, 
which he ))uts forward is title acquired hy user under s. !27 of Act TX of 1871. 
The words of the section are as follows : Where the access and use of light 

or air to and for any building has been peaceably enjoyed therewith as an 
easement and as of right without interruption and for twenty years, and 
[424] where any wav or watercourse, or the use of any water, or any other 
easement (whether affirmative or negative) has been ))oaceahly and openly 
enjoyed by any person claiming title thereto as an easement and as of right 
without interruption and for twenty yoa»’s, the right to such access and use of 
light or air, way, watercourse, use of water, or other casement, shall be 
absolute and indefeasible. 

Each of the said periods of twenty years shall he taken to he a |>eriod 
ending within two years next before the institution of the suit wlierein the 
claim to which such period relates is contested. 

ExpUination. -Nothing is an interruption within the moaning of this 
section, unles-- where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstructit)n by the act of some person other than 
the claimant, and unless such obstruction is sul)mitted to or acquiesced in for 
one year after the claimant has notice tlicruof, and of the persons making or 

authorizing the same to he made.” 

• 

* The onjoymonL which the plaintiff seeks to prove 1)V evidence in order to 
cstahlisi; title under this section is certainly of ti very imperfect character 
indeed. 

Ho has only coinp«irativoly lately become owner of tfio premises to which 
the alleged easement is iiieidontal. The history of the |>remises upi)oars to be 
shortly this. 

In 1855 one Harain Oh under acquired the profxjrty from the Sons. Ten 
years after, namely, on the 4th April 1865, tlie premises wore {mrehased by 
Madhub Ch under Heal in the name of Kalot* Churn Seal. On the 26th*August 
1866, Madhub Chunder Seal died, apd in the following year, on the 26th June, 
bis executors and Kaleo Churn Seal conveyed to the plaintiff’. But it appears 
so far as one can judge by the evidence given that the house which has gone 
through these transitions of ownership has not been occupied as a residence 
by any one for several years. The plaintiff himself has not resided in it, though 
he says ho did for a time occupy a room of it for a 8i)ecial purpose, and in 
January 1871 he pulled down the old house,'' a greater portion of which had 
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already fallen down, and btfilt another on site. It is to this new house 
tha^ the plaintiif [425] says the easement is incidental by reason of s. 27 
of ffie new Limitation Act. ft seems to me that the evidence adduced 
by the plaintiff falls shoit of proving any enjoyment of tlie right for any 
portion of the period of twenfrj'^ years. The words of the section are “ has 
been peaceably enjoyed therewith as an easement and as of right without 
interruption and for twenty years. ” The plaintiff himself has given his evi- 
dence, but he could not possibly speak jiersonally to the enjoyment of the 
right which constitutes the easement described in his plaint. The actual 
^ser in the case of one branch of the easement ispby servants of the lowest 
»wss and mehters, and that of the other branch by a limited portion of a 
Hindu family. No single witness has been brought by the j)laintiff‘ who 
possesses the character of either the one sot of persons or the other. No mehter 
or servant of any occupier of No. I, Mudden Dutt’s Lane ; no members of any 
family, who have enjoyed occupation of the house, have heon brought by him 
to depose to actual ])ersonal user, but a succession of almost worthless witnesses 
"have been called to s|)eak as sjiectators from a distance of the exorcise of these 
rights by persons who have the sx)ecitied status. T need hardly say this is not 
the way in which an attemx)t to burthen another man’s estate under the section 
is to bo proved. However what was defective in the plaintiff’s case was sup- 
plied hy the defendant. Twv) of the sons of Haran Ghunder Chunder wdio had 
lived in the house for the ten years between 1855 and 1865, did speak to an 
enjoyment of such an easement as that described in the jdaint hy the tlien owner 
of the house their fatjier in the persons of his servants and the members of his 
family. This does not, however, bring the enjoyment further than 1865 or 
thereabouts, and does not cover more than half the period which the plaintiff 
must make out in order to satisfy the requirements of the Act. The i)eriod 
must determine within two veJii’s immediately preceding the institution of the 
suit. It is on this argued hy the plaintiff that, even if tliero be a gap, so far as 
the evidence goes, in the a(ttual enjoyment of the easement, I mean if the 
enjoyment hy actual user cannol he carried down to within two years of suit, 
still the cossor of the enjoyment has been voluntary on the part of the owner of 
tlie premises [428] or at an> rate is not shown to he attrihutahlo to the act of 
any other person than the claimant. Therefore, within the terms of the ex- 
planation attached to s. 27, the actual enjoyment of the easement must be 
carried constiuctively down to the very time of bringing the suit. It seems to 
me by this argument that the “ explanation ” of the Act is sornewdiat strained. 
On the facts of tlie case I have no doubt whatever, that if there was an ease- 
ment during the earlier part of Haran Chunder’s possession of the house, it 
was entirelv abandoned and was intentionally put an end to before he died, liy 
the blocking up of the doors. Tlie very measure of the easement is that 
afforded by the two doorways hy whicli access to the land of the defendant is 
obtained, and the purpose for which the user of the land, after access to it 
through those doors, is exercised ; and it is, I think, impossible to doubt on the 
evidence of the two sons of Haran Chunder as well as the other witnesses in 
the case that Haran Chunder did in fact comxiletely block up those two doors 
which gave access from his house to the defendant’s land by bricks and 
mortar, and that the privy remained closed, and the door shut up from that 
time onward. There is nothing in the evidence to indicate that these have been 
used since the time of Haran Chunder. When the privy was closed, and there 
was in fact no privy, and the doors were built up, there was no capacity on 
the part of Haran Chunder to enjoy the easement, the object and means whicli 
measured the easement were gone, and I think in that state of things no 
construotion derived from the explanation of the section will enable me to say 
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that the easement was being peaceably and openly enjoyed. 1 say nothing of 
what the eflect of the abandonment might be qua abandonment. |t is 
probable in that sense it could not be materially operative, unless something 
had been done by the defendant on the faith of the abandonment which 
should make the abandonment a cause of estoppel against the plaintiff's 
preferring his claim. I give no decision on the point, and it is not necessary 
for me to do so, because I think the abandonment in the shape of effectually 
stopping up and putting an end to the means of [ 427 ] access to the land of the 
defendant had tlie effect of putting an end to the continuous enjoyment of the 
easement, whether actual or constructive. 

This is not a question as to the continuous existence of a non-used right f 
but as to the continuity of user which is to establish or evidence a right, and it 
seems to me there cannot be, even constructively, user of a way to and for the 
purposes of a privy w’hich does not exist, or limited to the back or servant's 
entrance of a house which has no such entrance. .Vnd therefore that the 
plaintiff has failed to make out the basis of his right which is necessary to 
satisfy s. 27 of the Limitation Act. This disposes of the case 1 think ; but I 
may add that I am of opinion the plaintiff, by his own account, has failed to 
make out any easement to the privy on the north-east corner. No doubt an 
easement is not lost by a slight variation in the enjoyment of it, but tlie 
materiality of tlie variation must be judged of by consideration of the burthen 
on the servient owner. And the variation of burthen is very material, when a 
meliter’s business is claimed to be carried from the north-east corner tlirough 
the whole of the blind lane to tlie high way instead of from the middle of the 
blind lane to the same limit, /.<»., just half the distance. .Vs the plaintiff has 
failed to establish the right claimed, his suit must he dismissed with costs 

From this decision, the plaintiff appealed on the following grounds : — 

“ That in the case of a lane between two closes used as a way, the presumption 
is that the soil ad lUfc; belongs to the owner of the land on each 

side, if the user lias been as a road, and not in the exercise of a claim of 
ownership : that, under the circumstances, the oiiuh of proof liad been wrongly 
thrown on the plaintif}', whereas there was sufficient evidence to shift the 
burden on to tiie defendant ; that the decision was against the weiglit of 
evidence, and the defence set up at the hearing totally different from that put 
forward in the written statement ; and that there was ancient user proved, 
and no evidence of any interruption of the alleged right of way of the plaintif! 
or his predecessors hv reason of any obstruction by the act of some ])er8on 
other tha-i the claimant until within two years of the institution of the suit." 

was] Mr. Piffard and Mr. tflvaiis for the Appellant. 

The Advocate-General, Offg, (Mr. Paul) and Mr. Bonneriae for the i 
Respondent. 

The following cases were referred to in argument ; Moore v. Rawaon (3 B. 

& C., 332), Bateman v. Black (18 Q. B.,870 ; 1*7 Jur., 386: 21 L. J., Q.B., 406), 
Liqqinn v. Inge (7 Bing., 682), Stokoe v. Singers (8 R. & B., 31), Lady Holland 
V. Th£ Kensington Board of Works (L. R., 2 C. P., 065), Monmouth Gcmal 
Company v. Harfm^d (1 Or. M. Ik R?, 614), and Bright v. Walkei’ (1 Cr. M. Sc 
R., 211). 

The Judgment of the Court was delivered hy 

Qarth» C. J.— This is a suit brought by the plaintiff for the purpose of 
establishing a right of way for himself and his servants from a public road 
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called Hiddaram Banerj^e’s Lane over a *pi®ce of ground, wliicli is called a 
blind lane, to a kirkee door and privy in the plaintiff’^ house. 

The defendant, whose residence is situated at the end of the blind lane, 
has built up a wall, against the plaintiff’s kirkee and privy doors, and also 
across the entrance from the blind lane to Hiddaram Banerjee’s Lane, so as to 
prevent all access from Hiddaram Banerjee’s Lane to the plaintiff’s house. 

It does not very clearly appear from the. evidence to whom the land called 
the blind lane belongs. The plaintiff has made an.attetnj)! to claim one-half of 
•it as his own, upon the ground, that as it was a road lying between his 
bouse and his neighbour’s, the presumption of law was that he was entitled to 
the iialf of it, usque ad medium iihini of the space between the two houses. 

VVe think, however, that there is nothing in this point. Tlie supposition 
that the plaintiff is the owner of the soil is quite inconsistent with the right of 
way, which he claims in his plaint, ft is also inconsistent with the plaintiff’s 
own title-deeds, which state the blind lane to be the boundary of his property, 
[429] and, lastly, the presumption upon whicli the ])laintitt‘ founds his claim is 
only applicable to a liighway and not to a private occupation road, such as the 
blind lane is alleged to be. 

The only question in the case, therefore, is whetlier the plaintiff' is entitled 
to the right of way which he claims in the plaint. 

(After stating the facts. His Lordshij) continued) : — 

Upon this state of facts, the learned Judge in the Court below has decided, 
and we consider rightly, that the plaintiff has failed to establish a twenty years 
user of the way which he claims within the moaning of the 27th section of the 
Limitation .\ct, and that the discontinuance of the user, whicli was caused by 
the bricking up of the wall, has had the effect of preventing the acquisition of 
the statutory right. 

In the view wdiicli we have taken of the cases, we should have tliouglit it 
unnecessary to do more than express our acquiescence in tlie judgment of the 
Court below, and in the reasons for tiiat judgment, were it not that in the 
argument before us, which has occupied a considerable time, some confusion 
appears to have arisen as to the construction of the 27th section, and the mean- 
ing of the terms “ interruption,” " abandonment,”^ and “ discontinuance ” as 
applied to the present ease. * 

There was here neither an “ interruption ” nor an “ abandonment ” (properly 
so called) of the easement claimed. The term “interruption ” in s. 27 means 
an obstruction or prevention of the usei of the easement by some person acting 
adversely to the jierson who claims it. The expression is altogether inapplicable 
to any voluntary discontinuance of tlie user by the claimant himself. This is 
abundantly clear from the exjilanation given in the Act itself. The term 
“ abandonment,” on the other hand, as applied to easements, means generally 
the voluntary and permanent relinquishment by the dominant owner of a right 
which he has actually acquired. This will he found satisfactorily explained in 
Gale on Basements (2nd edition), 353, ipd in the judgment of the Court in 
Moore v. Rawsou (3 B. & 0., 332). In this sense there was no abandonment 
here, because the plaintiff’s right was never [430] actually acquired. It 
was only in course of acquisition by user at the time when the doors were 
bricked up. 

“ Discontinuance ” more projierly describes what occurred at that time ; 
not a “ discontinuance ” by adverse obstruction, as the term is somewhat 


I OAh.—SJ 


289 



I.L.R. 1 Gal. 481 sham chukn kc.^v. tariney churn [1876] 

inappropriately used in the oxplantition to the 7th section, hut such a voluntary 
discontinuance of the uSbr of the easement as prevents the statutory right being 
acquired. 

The reason why such a discontinuance of user defeats the right is, that 
no one can'be said to be in the oiien enjoyment of an easement, who has pur- 
posely, and with the manifest intention of preventing the user of it, created some 
obstruction of a permanent character which renders the enjoyment of the 
easement, so long as the obstruction lasts, impossible. This is very different 
from the njere non -user for. a time of an easement, which the owner might, if 
he pleased, enjoy during every hour of that time, but which, for some good 
reason, he does not care to enjoy, as for instance, where the owner of a house 
ceases to use a way to it, because the house is for a time unoccupied, or where 
a farmer desists for a time from exercising a right of pasture, because he 
happens to have no pasturable cattle, or because by reason of drought or 
some othei* cause the herbage is scanty or unwholesome. 

What the owner of the house has done in this case, is to incapacitate 
himself by his own act from any possible use or enjoyment of the way in 
question : and it seems quite impossible to say, that during the time this incapa- 
city continued, he was openly enjoying the easement, and claiming right thereto 
within the meaning of the 27th section. 

It was then suggested by the plaintiff’s Counsel that, although the statutory 
right might not have been acquired, there was evidence in the case showing that 
the easement had been enjoyed for upwards of tw^enty years previously to the 
bricking up of the wall, and that the plaintitf was entitled to claim a right by 
prescription at common law, by asking the Court to presume an ancient grant 
in his favour. Upon looking into the case, however, it appears that the evidence 
in favour of any such prescriptive right is so slight as hardly to justify the Court 
[431] under any circumstances in finding for the plaintiff upon that ground, 
but in this case there are very cogent reasons for not admitting any claim upon 
this basis. 

in the first place the plaintiff, in his plaint, distinctly founds his claim 
upon a twenty years user, and in conducting his case in the Court below, it is 
admitted that he relied on no other ground than the statutory title. 

The defendant, therefore, would very naturally abstain from cross-examining 
the^ plain tiff’s witnesses, «r adducing any evidence himself, except for the 
purpose of defeating the claim in the way, and the only way, the plaintiff 
sought to advance it, and he would now be placed in a very unfair position if 
we were to allow the jdaintiff, upon this ingenious suggestion now made for 
the first time to change liis position altogether, and rest his case upon a point 
whicli was never contemplated by either of the parties in the Court below. 

The Court are by no means disposed to encourage a contention of this kind, 
and the result is that we entirely agree with the judgment of the Court below, 
and dismiss the appeal with costs on scale No. 2. 

Appeal dismissed. 

Attorney for the Appellant : Mr. Leske. 

Attorney for the Respondent : Baboo G. C. Chunder. 
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APPELLATE CIVIL. , 

The 16th July, IH76, 

Present : 

Mr. Justice Markry. 

In the matter of the Petition of Feda if ossein and others. ' 


Act VI of 1671 (Privy (JounciL Appeals Act) — Letters Patent, IH62, cl. 69 — 
VicL, c. 1U4, s. 9 — ^4 tiJ Vict., c. 67 (Indian Councils' Act), 

s. — Powers of Imlian Legislature 

The provision in s. b of Act VI of 1874 that where there are concurrent docisious on facts, 
the oase must, in order to give a right of appeal to the Privy Council, involve some Hubstantial 
question of law, is not ultra mres of the power of the Indian Legislature as being a curtail- 
ment of the jurisdiction given to the High Courts by the Letters Patent, 18(>5, cl. 39. 

[482] Clause 39 of the Letters Patent of 1865 docs not rest for its authority on the '24 
& 25 Viet., c. 104, and was not inserted in pursuance of that Act ; coiisoquently, any power 
which it gives to admit an appeal to the Privy Council from a decision of the High Court on 
its Appellate Side, is not one of the powers which the High Court is, by the drst part of s. 9 
of 24 & 25 Viet., c. 104, commanded to exercise. 

S. 22 of 24 ds 25 Viet , c. 67, must be read with ss. 9 and 1 1 of 24 A 25 Viet., c. 101. 
By the express words of s. 9 all previously existing powers were reserved to the High Court 
provided the Letters Patent did not interfere with them, and as to those powers the Covernor- 
Gencral in Council is expressly empowered to legislate. Kveii if therefore the power to 
aulmit an appeal to the Privv Council were conferred by ihe Letters Patent, under the 
authority of 24 & 25 Vict., c. 104, it was, not being a new power, subject to the legislative 
control of the Oovcrnor-( Icneral in Council. 

The ratio decidemli in The Queen v. Meares (14 B. L. R., 106) dissented from. 

Where there were two concurrent decisions on fact.s, .in .ipplication to ap^ieal lo the 
Privy Council was refused, the right of appeal from .i decision of the High Court on its 
Appellate Side, simply on the ground that the subject- matter of the suit was above Rs. 10,000 
having been taken away by Act VI of 1K74, s. 5. 

Application by potition for admission of an appeal to the Privy Council, 
or to grant leave for such appeal (the applicatioii was for admission of /die 
appeal under the law in force before the passing of Act VI of 1874, on the 
ground that that Act was ultra oires ; or, in ca.se the Court sliould consider the 
Act binding for leave to appeal under s. o, on the ground that the suit was one 
involving a substantial question of law), from a judgment of the High Court 
affirming a decision of the District Judge ol Purneah. 

The petitioner was the plaintitf, and his suit was dismissed in both Courts 
upon the merits. 

The petition set forth that the value of the property involved in the suit 
exceeded Rs. 10,000 ; that though Act VI of 1874 passed by the Governor- 
General in Council provided among other things that where the decree 
appealed from affirms the decision of the bourt immediately below the Court 
passing such decree, the appeal must involve some substantial question of law," 
still, inasmuch as such provision was wholly unauthorized and beyond the 
competency of the Governor-General in Council to make, the petitioner was 
clearly entitled to the right of appeal [433] under the provisions of the Letters 

* Privy Council Appeal No, 15 of 1876, in Regular Appeal No. 238 of 1874. 
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Patent; that, in fact, there were* substantial questions of law involved in the 
suit ; and that “considering the value of the property and complicated facts of 
the case and legal questions involved therein,” leave should be granted to the 
petitioner, the case being a tit one for appeal to the Privy Council. 

The application came on for argument on the dOth of June 1876. 

Mr. Kennedy and Mr. M. P. Gasper (Mr. li. T. Allan with tliein) appeared 
in support of the petition. 

Mr. [Voodrolfe and Mr. •Evans (Mr. Twidale with them) appeared tooptiose 
it. 

Mr. Kennedy. -S. o of Act VI of 1874 ' (tho Privy Council Appeals Act) 
has imposed a restriction on the right of parties to appeal to Her Majesty in 
Council, when the High Court or any other Court of tinal appellate jurisdiction 
affirms the decision of the Court immediately below. It declares by implication, 
that whore there are concurrent decisions on lacts, the case must involve some 
substantial question of law in order to give a right of appeal to the Privy Coun- 
cil. Hut cl. 39 of tho Lettei s Patent of I860 gives an appeal as of right to the 
Privy Council, provided the sum or matter at issue is of the amount or value of 
not less than Rs. 10 000. The restrictive enactment of the Governor-General in 
Council is lUtra oires. Tlie Council’s Act (*24 2/5 Vict., c. 67) was passed in the 

same Sessions as the Charter Act (24 & 25 Vict., c. 101). S. 22 of 24 & 25 Vict., 
c 67, declares tlie power of tlie Governor-General m Council to make laws and 
Regulations “ for all Courts of Justice wliatover,” and at the same time provides 
that he siiall have no authcrity to pass any law or Regulation which shall affect 
the provisions of any Act passed in the same Sessions witli the Council’s Act. 
S. 9 of 24 ik, 25 Vict., c. 104, jirovides that the High Courts established under 

the Act “ sliall have, and exorcise all such civil, criminal, admiralty 

jurisdiction, original and appellate, and all such powers and authority for and in 
relation to the administration of justice 1^34] in tho Presidency for which it is 
established, as Her Majesty may by such Letters Patent as aforesaid direct 
and grant,” and that tlie newly established Courts shall exercise all tho x^owors 
possessed by tho abolished Courts subject only to the jirovisions of the Letters 
Patent. Tho admission of an appeal to tho Privy Council is a power “in rela- 
tion to tho administration of justice,” and as the Letters Patent (cl. 39) give an 
appeal as of right in cases above a certain amount, the question consequently 
arises, had the Governor-Cioneral m Council the i>ower to curtail the jurisdiction 
of the High Court to admit such appeals ? 

Tho Charter Act enacts that tho High Court shall liave and exercise such 
jurisdiction as Her Majesty shall by Her Letters Patent apjioint. It is true the 
details of 'Jie jurisdiction of tho High Court are not contained in the statute 
itself. It merely authorizes Her Majesty to define tho jurisdiction, but it directs 
the Court to exorcise that jurisdiction when it shall have been so defined. 
When, therefore, Her Majesty issued the Letters Patent, even if they be not 
incorporated in the Act, they remained an absolute and fixed thing upon which 

* £Sec. 6 : — In each of the case^ muiitioued in flauscs (a) and (6) of section four, the 
amount or valiu' the subjoct-niiittcr of the suit in the Court of First 
Value of subject Instance must be ton thoubund rupees ur upwards, and the amount or 
matter. value of the matter in dispute ou appeal to Her Majesty in Council must 

be the same sum or upwards, 

or th« decree must involve directly or indirectly some claim or question to, or respecting, 
propert;; of like amount or value, 

and where the decree appealed from afiirnis the decision of the Court immediately below the 
Court passing sucli decree, the appeal must involve some substantial question of law.] 
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fcho Act i'astened the jur^diction. And consequently the enactment made by 
the Governor-General in Council disallowing the Higih Courts from admitting 
appeals in cases where the Letters Patent expressly directed theuj to admit 
such appeals, is ultra vires, and not binding. 

The question how far the Govern or- General could derogate from the 
jurisdiction of the High Courts was argued in tlie case of The Quern v. Mearcs 
(14 B. L. E., 106J. Couch, C.J., in that case observes that ho thought it unlikely 
that the mere mention in the Letters Patent of a certain jurisdiction should be 
intehded to take away from the Governor- Gen eral’s Council powers which it 
formerly possessed, and inferring that, as this would he the necessary result of 
holding that the Act did fasten tlie jurisdiction upon the subjects defined in the 
Letters Patent, he refused to give effect to what is transparently the plain 
meaning of the words ; saying merely that the words in the Councils’ Act, 
“provisions in the Act,” which are not to he [436]| affected, do not apply 
to what was not in tlie High Courts’ Act itself. 

The effect of this construction would be not only to subject the High Court 
to the Supreme Council, but also to the Local Councils ; so that, whilst no 
jurisdiction was prescribed by the Letters Patent, it could only be alfectetl by 
the Indian Council ; the moment, however, it was conferred it became also 
subject to the powers of the Local Councils. It is impossible to attribute such 
an intention to the Legislature, if it was the intention to subject the 
jurisdiction of the High Court to the legislative powers of the (jovernor-General 
in Council, what meaning should be attached to s. 17 of the Act (24 k 25 
Viet., c. 104), ‘ which contains an express provision for the purpose of altering 
the Letters Patent. LMakkbv, J. — As 1 understand CoucH, C.J., he holds that 
the Governor-General in Council is not prohibited from altei-ing the provisions 
of the Letters Patent except so far as he is prohibited from doing so by the 
last clause of s. 0 of 24 A 25 Viet., c. 104.1 That was my first view. And 
comparing s. 43 of 3 (fc 4 Will. IV., c. 85, with s. 22 of the present Indian 
Councils’ Act, it will be found that there are important omissions or variations 
in the latter ; for example, in s. 43 of the former Act, there occur the words 
“ for all Courts of Justice, wdiether established b> Her Majesty’s Charter or 
otherwise, and tlie jurisdiction thereof, ” which are entirely omitted in 24 <fc25 
Viet., c. 67. The Chief Justice of Jlengal had, iindtir 16 A 17 Viet., c. 05, 
been added to the Legislative Council. His omission under 24 k 25 Viet., 
c. 67, must have had some connection with the omis4ion of the words mentioned 
above. But whatever the reason may be, according to the principle by which 
statutes are construed, the omission of those wonis ought to furnish a strong 
argument in favour of the present contention. This was not before CoUCH, 
C.J., in Queen v. Meures (14 B, L. E., 106). The Chief Justice in that case 
thought that “ provisions of any Act passed in the present Sessions of Parliament 
or hereafter to be passed ” I'efer to provisions of the Act itself. But the argument 
which he deduces from s. 42 of the Councils’ Act militates against his position, 
for the C«6] words used in s. 42 are similar to the words in s. 22. If 

• [See. 17 . — It hhiill be lawful for Her Majesty, if Her Majesty shall so think fit, at any 
time within three years after the establishment of any High 
Other or supploincntal Court under this Act,^)y her Uettors Patent to revoke all or such 
charters may be granted parts or provisions as Her Majesty may think fit of the 
within throe years after Letters Patent by which such Court was established, and to 
establishment of Court. grant and make such other powers and provisions as Her Majesty 
may think fit, and as might have been granted or made by such 
first Letters Patent or without any such revocation as aforesaid by like Letters Patent to grant 
and make any additional or supplementary powers and provisions which might have been 
or made in the first instance.] 
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provisions of any Act ’* therefor^ are not to be taken as meaning provisions of 
the Letters Patent as \)art of the Charter Act, there is no reason why the 
Bombay and Madras Councils should not have the same power to restrict the 
jurisdiction of the High Courts as the Supreme Council. [Markby, J., referred 
to the Privy Council decision in the Bhaunagar case (L.R., 3 I. A., 102) as to 
the ultra vires of part of the Indian Evidence Act.J Cl. 44 of the Letters 
Patent is worthless, unless it forms a substantive part of the Act itself. 
[Markby, J. —Is it certain that that part of the Letters Patent which relates 
to the Privy Council is not from other authority than that conferred by the 
Charter Act, which does not contain any power of constituting Courts other 
than Courts in India ?] If the Letters Patent were not made under the Act, 
then it must follow they were made without authority. [Maiikby, J. — The 
Queen had power to make tliem, had she not ?i Yes, but the Governor- General 
in Council has not the power to bind tlie Privy Council. It is not one of the 
Courts mentioned in s. 22 of the Councils’ Act. I.Markbv, J. — But there is 
no power in the Letters Patent to admit an appeal.] No, but that was one of 
the powers in existence from before. The Supremo Court had the power to 
allow or admit an appeal, and CouCH, C. J., in the case of AhuL Kasim Kooiijee v. 
Fatima BiLn, reluctantly ordered security in an appeal to tho Privy Council, 
thinking that s. 30 of Supreme Court Charter was still in force. 

The Indian Legislature’s taking away the power of the High Court to admit 
an appeal to Her Majesty wc'uld not only amount to an interference with tho 
Letters Patent, hut would he a distinct contravention of a positive direction to 
do a certain act, that is, to admit tho appeal. The Letters Patent wore made 
by tho Queen under tlie Act. No Legislature of limited powers can pass any 
statute so as to make tho provisions of 24 k 25 Viet., c. 104, simply non-exist- 
ing. Under s. 17 ol the Ghart(3r, [)owor is reserved to Her Majesty alone to 
revoke or modify Her Letters Patent as she might think fit. Can it be 
supposed til at whilst vesting the Queen with tho power of revocation, the 
next dav the Imperial Legislature should allow the Indian Legislature to 
[487] stultify the provisions of the Letters Patent. Where a power is given 
tho ability to perform it must also he given as incident to it : and the doctrine 
that an execution of a power is to ho treated as a portion of the instrument 
creating the power, is universally applicable: Hugden on Powers, chap, ii, para. 

2. Ill the Cioods of lidice Muttra [Morton’s cases (Mont, Ed.,) 191, at p. 2LC| , 
Sir.T. Franks laid down ‘the jirinciple that a Charter granted by an Act of 
Parliament, is an Act of Parliament, and applying that principle to this case, it 
is contended that the, Letters Patent form a component part of the Imperial Act. 
The Not‘h. Hritisk Hailwaij Conipaiig v. Tod (12 Cl. k Fin. 722 at p. 732), also 
illustrates incoriioration of a document into an .-Xot of Parliament. [Markby, 
J. —-Supposing tho provisions of tho Letters Patent were incorporated with tho 
Act, would not. the decision in Meares* case remain untouched : in other words, 
did not s. 9 subject ail existing powers to the powers of the Governor-General in 
Council ?| Yes ; hut under the especial provisions of the Charter Act, and not 
otherwise. Besides, there is a distinction between this case and Queen v. 
Mearcs, inasmuch as the Charter z\ct did vary the powers of the High Court 
over European subjects. [jMaukbv, J.~--Was not tho intention of the Legis- 
lature to confer on the Indian Legislature all existing powers, hut not to give 
any power applicable to future circumstances, as is usually the intention in 
statutes giving powers ?\ 1 submit there was no such intention ; for s. 17 of the 
Charter Act reserves expressly to the Queen a power of revocation, and supposing 
the Queen exercised her power in conflict with any Act of the Indian Legis- 
lature, would not she be able to override such Act ? [Markby, J.— She would 
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be trespassing on the powers of the Indian Legislature, so lately held by the 
Queen’s Bench in a case of an order in Council.] The' Charter Act gives her 
the power. It leaves to her an indeterminate residuum of power which she 
alone can exercise, and which enables her to modify her own directions. The 
words “ save as by such Letters Patent may be otherwise directed,” in s. 9, 
clearly show that the High Court was subjected tn the powers of the Indian 
Legislature only to a limited extent, that is, so far as [438 J such subjection is 
not inconsistent with the express directions of the Letters Patent. The Chief 
Justice in Queen v. Menres (14 B. L. R., 106) refers to 34 k 35 Viet., c. 34. 
This Act shows that it was necessary to confirm' the statutes passed by the 
Indian Legislature by a special enactment of the lni))orial Parliament. The 
argument therefore comes to this that tlio effect of those Acts of the Indian 
Legislature is to direct the High Court not to do a thing which tlie Letters 
Patent especially empowers — nay directs — the Courts to do : and therefore the 
taking away of such power from the High Court is pro tmito repealing the 
Letters Patent. • 

Mr. Woodroffe contra. — Cl. 39 of the Letters Patent, upon wdiich so much 
stress lias been laid, contains no special regulation regarding appeals to the 
Crown independently of previous Acts or rules. It simjily declares what had 
been already declared before, that in cases whore the value of the matter at 
issue was Rs. 10,000, or upwards, or where the High Court should certify the 
case to be a tit one for appeal, — “subject,” — and this is most important — 
“ always to such rules and orders as are now in force.” Now s. 9 of 24 25 

Viet., c. 104, does not contain any direction regarding appeals to the Privy 
Council. It has been contended that they fall under the words “ administration 
of justice ” ; but w^hen the previously existing rules on the subject are examined, 

it will be seen that these words have no relation to appeals to the Crown. 

There is an inherent right in the subject to carry his com])laint to the Crown ; 
but such right has been much curtailed and circumscribed by statutory 
directions. The first statute which interfered with this right was 25 lien. 

VIII, c. 19, recited in 3 & 4 Will. IV, c. 41. S. 18 of 13 Geo. IH, c. 63, by 

which the Supreme Court was established, directed that tlio Chartei’ granted 
under that Act should provide the conditions for appeals to the King in Council, 
S. 30 of the Charter (Sm. k Ryan’s Rules and Orders, p. 33) made such 
provisions as were at tlio time deemed “ proper and reasonable.” Coming 
14393 to 3 i'k 4 Will. IV, c. 41, by which “ the fudicial Committee ” wjis 
constituted, we find s. 24 declaring that “it shall bo lawful for His Majesty 
in Council from time to time to make any such rules and orders as may be 
thought fit for the regulating of the mode, form and time of ai)peal ” from the 
Courts of Judicature in India ; but otherwise making no change in the directions 
of s. 30 of the Supreme Court Charter. On the lOtb of April 1838, an order 
in Council was signed, by which all the previously existing rules regarding 
valuation, <fcc., were rescinded, and the minimum liiiiit of Rs. 10,000 among 
other things was definitely fixed in order to give an absolute right of appeal 
(Sm. & Ryan’s Rules and Orders, App. ciii). These rules and orders were in 
force in the Supreme Court at the time of its abolition. The High Courts’ Act 
contained no provision regarding appeals to the Privy Council. Cl. 39 of the 
Letters Patent, whilst reserving the prerogative of the Queen to admit appeals 
to herself, simply continued the old rules, that is what had been fixed by the 
order in Council referred to above. Those rules therefore were in no sense of 
the term ‘ part and parcel ’ of the Letters Patent so as to take them out of the 
legislative power of the Governor-General in Council. The argument therefore 
founded on Sir J. FRANK’S dictum in The Goods of Bibee Muttra [Morton’s 
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cases (Mont. Ed.), 191, at p. 216? , falls to the ground, even on the assumption 
that the Letters Patent •form a part of the Charter Act. But is Sir J. FRANK 
right in his view that a Charter granted under an Act is a part of the statute ? 
Russell, C. J., expressly declined to coincide with Sir J. FRANK’S view. In order 
to determine whether the Letters Patent form a part of the High Courts’ Act, 
it must first be considered whether the Queen by her Charter could enlarge or 
diminish the provisions of the statute. It can hardly be contended that she 
could do this. But as long as the deci.sion in Quern v. Mearra (14 B. L. R., 106) 
stands, there is no need of discussing whether the Letters Patent form a part 
of the Act. Couch, C. J., expressly decided that “ the provisions of any Act ” 
referred to the Act itself, and not to any [440] tiling which arose out of the 
Act. And the other Judges (Phear and Morris, JJ.) concurred in his view. 
Besides, the wording of s. 11 of 24 A 25 Viet., c. 104,*' shows clearly that the 
Legislature did not intend the Letters Patent to part of that Act. That 
the Indian Legislature has the power to modify and alter the jurisdiction of the 
High Court vestdd in them by the Letters Patent, was decided in Madhuh 
Ghunder Pornmanick v. liajcoomar Dass (14 H. L. R., 76). Couch, C. J., in that 
case held that the woids “ until otherwise provided ” in cl. 18 of the Letters 
Patent of 1862, taken in connection with tlio 44tli clause of the Charter of 
1865, where it is expressly declared that the provisions in it are subject to the 
legislative powei’s of tlio Governor-General in Council, show that the Govern- 
ment here in its legislative cajiacitv has the power to make the alterations 
(14 B. L. R., pp. 83-84). 


Mr. Evam on the same side. -Cl. 39 of the Letters Patent simply 
authorizes Her Majesty’s subjects to appeal to the Crown, hut does not lay 
down any rules to regulate the procedure except the words, “ subject to such 
rules as are in force.” The High Courts’ Act had left the rules which existed 
at the time perfectly intact, subject to the legislative powers of the Governor- 
General in Council as well as of Her Majesty in Council The rules existed 
not by virtue of the High Courts' Act but prior to, and independently of, the 
same, and therefore tho abolition ol the Supreme Court and the substitution in 
its place of the High Court effected no change in tliern. That the old rules 
continued in force is clear from what was said by PEACOCK, C. .1., in Gobardhan 
Barmono v. Snmati Mam Bihi (5 B. L. R., 76). Therefore it is clear that the 
rules regulating the admission of an appeal to the Privy Council do not in any 
sepso form part of the Charter by which the High Court was constituted. 
Those rules were merely for the purpose of conveniently judging which oases 
should go to the Privy Council. .Act VI of 1874 does not take away the common 
law right of appeal to the Crown. It simply provides a mode of getting a 
[Ml] credential by the litigant regarding the subject-matter of the suit. It is 
submitted, therefore, that the Act in question is not ultra vires, and that the 
admission of appeals to the Privy Council by the High Courts must be 
regulated by the procedure provided in it. If the petitioner is aggrieved he can 
apply to the Judicial Committee for special leave to appeal, for this Act in no 

• [See. n • — upon the ostabliKhinont of thchaid High Courts, in the said Presidencies 
respectively, all provisions then in force in India of Acts of 
Existing provisions ap- Parliament^ or of any orders of Her Majesty in Council, or 
plicable to Supremo Courts Charters, or of any Acts of Legislature of India, which at tho time 
to apply to High Courts. or respective times of the establishment of such High Courts are 
respectively applicable to the Supreme Courts at Fort William in 
Bengal, Madras and Bombay, respectively, or to the Judges of those Courts, shall be taken to 
be applicable tu the said High Courts, and to the Judges thereof respectively, so far as may 
be consistent with the provisions of this Act, and the Letters Patent to be issued in pursuance 
thereof, and subject to the legislative powers in relation to the mat 1< u aforesaid of the 
Oovornor-Gcneral of India in Council.] 
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way curtails or could curtail the prerogative of the Queen to allow an appeal 
where the ends of justice make it necessary ; ijuce^i v. Joi^kissen Mookerjee 
(9 Moore’s T. A., 191). 

Mr. Kennedtf in reply. — R. 11 of 24 & 25 Viet., c. 104, bears strongly in 
favour of my construction. The wording of s. 9 is completely dirferent from 
that of s. 11, which refers simply to the procedure, whilst the former section 
refers to the jurisdiction of tlie Oourt.and not to the lex fori. 

Markby, J. (after stating the nature of the apnlication, continued) : --This, 
it will be observed, is not an application in the formr equirod by Act VI of 1874, 
and it has been stated that the petition was so drawn expressly in order to raise 
the question whether the provisions of that Act were binding. 

I ma^^ say at once that no case for granting special leave to appeal has been 
made out. 

An attempt was also made to obtain, upon tliis petition, a certificate under 
.Act VI of 1874, that a sulistantial question of law was involved in the case ; 
and I was asked to grant tliis certificate, should i think that .\ct to be binding. 
Hut it was subsequently admitted that upon this petition, this alternative course 
could not be pursued. 

The question tlierefore wliich remains is, whether the petitioners, in spite 
of Act VI of 1874, have a right of sqqioal, simply upon the ground that the 
property is above the value of Bs. 10,000. There is no doubt that the peti- 
tioners would have had that right prior to the passing of Act VI of 1874, and 
the pititioners contend that the Governoi’-Genoral in Council had no power to 
deprive them of that right by legislation. Questions of this kind are of great 
importance, and if there [442] is any doubt, as there must sometimes be, about 
the validity of an .Act of a Legislature, the powers of which are not supreme, 
it is extremely desirable that the doubt should be at once fully discovered. If 
the doubt is unfounded, the sooner it is removed the bettor. I do not, therefore, 
regret that this question has been raised, and especially as 1 have had the 
advantage of a very able argument to assist me in coming to a conclusion. 

The line of argument taken on behalf of the petitioner in order to establish 
that I am bound to admit tliis appeal is as follown -Tbo 39th clause of the 
Letters Patent of 1865 (it is said) gives an appeal to the Privy Council 
provided the sum or matter at issue is of the amount or value of not less than 
Rs. 10,000. Those Letters Patent were issued by Her Majesty under the 
provisions of the 24 & 25 Viet., c. 104. By s. 9 of that Act, each of the High 
Courts established under that Act is bound to exorcise “ all such powers and 

authority for and in relation to tlie administration of justice 

as Her Majesty may by such Ijetters Patent grant and direct. ” The admission 
of an appeal to the Privy Council is a power in relation to the administration 
of justice, and as the Letters Patent give an appeal as of right, when the value 
is Rs. 10,000, the admission of this appeal is a power which tliis Court is 
commanded by the Act to exercise. Aqp although by Act VI of 1874 the 
Governor-General of India has directed otherwise, this cannot nullify the 
directions contained in the Imperial Act, because the Governor-General in 
Council is expressly prohibited by s. 22 of 24 & 25 Viet., c. 67, from making 
any law or regulation which shall repeal or in any way affect the provisions of 
that Act or of any Act passed in that Session of Parliament. Both Acts were 
passed in the same Session of Parliament, and therefore both Acts, as well as 
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the Letters Patent, are to be read for this purpose, as if Act VI of 1874 had 
never passed. This is t}ie argument for the i^etitioners. 

To this argument the following objections are taken by Mr. Woodroffe 
and Mr. Evans who appeared on behalf of the defendants in the suit to oppose 
the granting of this petition. 1. — That the provisions contained in the Letters 
Patent are [443] not any of them provisions of the 24 & 25 Viet., c, 104, and 
are therefore not at all within the restriction contained in s. 22 of 24 & 25 
Viet., c. 67. 2.— That by the ex])ress words of s. 9 of 24 and 25 Viet., c. 104, 
any power or authority thereby reserved to the High Courts is made subject to 
the legislative powers of the (iovernor-General in Council. 3. — That the Letters 
Patent confer nn power on tliis Court to admit an appeal to the Privy Council. 
4. -That the 24 <fc 25 Viet., c. 104, confers on Her Majesty no power to give 
an ap])eal to herself in her Privy Council, and that is, so far as she has done 
so by the Letters Patent, it must be in virtue of her prerogative or of some 
previous Act of l^arliament, and that for this reason also the restriction 
contained in s. 22 of 24 k 25 Viet., c. 67, does not apply. 

It is most convenient to deal with tlie two last objections first, and I wdll 
consider thetn togotho)’. 1 think it desirable to call to mind what the position 
of a .ludge of this Court is, when sitting here to admit an appeal to the Privy 
Council. I am speaking of appeals from the decisions of this Court on its 
appellate side. The position of a Judge admitting an a])poal from tlie decision 
of this Court in its original jurisdiction may be the same, but the history of 
the matter is different, and I do not wish to embarrass the case by unnecessary 
considerations. \ Judge sitting here to admit appeals from the decisions of 
its Court on the appellate side has in the majority of cases no independent 
authority whatsoever. The case has been linnlly iieard and determined by a 
Division Bench of the Court, which in theory of law is a decision of the High 
Court. :\11 that a Judge of this Court can in most cases do after that, is to 
assist tlie parties in bringing their appeal before the Privy Council. Of course, 
an Act of the Imperial Parliamout, ora provision of the Letters Patent, issued 
in ])ursuance of an Act of Parliament or an order issued by Her Majesty in 
Council, might conler upon this Court, or a Judge of this Court, not only- 
power to admit or reject ati apjieal, hut might make the right to api)eal depen- 
dent upon that admission or rejection. But if that has been done in any case 
whatever, it is certainly only in some one or more of the cases in which this 
Court has power to declare that the r444J case is a lit one for appeal : and this 
class of cases is now out of consideration Moreover, whether the Governor- 
General in Council has or has not the power to restrict by legislation the right 
of appeal to the Privy Council, he has never yet thought tit to do so. In all 
legislation upon the subject, including Act VI of 1B74, full and unqualified 
exercise of the .sovereign’s pleasure in the admission or rejection of appeals has 
been preserved. The question before me therefore does not touch the right of 
appeal at all ; it only touches the proceedings of this Court in forw'arding the 
appeal. 

The appeal to the Privy Council from the Court of Sudder Dewanny 
Adawlut (which this Court on its aiqMjllate side represents) was granted by the 
21 Geo. Ill, c. 70. Probably it exists independently of that statute — Salik 
Ram v. Aziin A li Beg (8 Moore’s I. A., 274). But, as Mr. Ritchie clearly points 
out in an opinion (juoted at length in the report to which I have just referred, 
the Courts here have no power to admit or allmv an appeal unless expressly 
authorized to do so by competent authority. I am very glad to find an opinion 
I had myself formed supported by that of so able and experienced a lawyer. 
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The power to admit an appeal was (as far as *1 am aware) first conferred upon 
theSudder Dewanny Adawlut by Eeg. XVI of 1797, ‘2’ ; certain restrictions 

were placed upon the exercise of that power by the orders of Her Majesty in 
Council of 10th April 1838, passed in pursuance of 3 A. 4 Will. IV, c. 41 ; and 
the practice of the Court in the admission of appeals has also been regulated 
by certain rules of the Court itself, made by the Sudder Dewanny Adawlut on 
the 17th December 1858, and by this Court on the 30th of July 1870. Hut 
there is nothing whatever in ‘24 A 25 Viet., c. 07, whicli would ])revont the 
Governor-General in Council altering or repealing any of those provisions. 

It is argued that the words “ subject always to such rules and orders as 
are now in force” in cl. 39 of the Letters Patent, incorporates thoseiirovisioiis into 
the Letters Patent, and so removes them from the sphere of legislation by the 
Governor^eneral in Council. I shall hereafter state other reasons why 1 do 
not think this to be the case. Apart from other considerations [44 ij I think 
the contention is well founded that cl. 39 of tlie Letters Patent was not 
inserted in pursuance of tlie 24 A 25 Viet., c. 104. The Queen was only 
empowered by this Act to establish by Letters Patent a Higli Court of 
Judicature at Fort William in Hengal, and .similar Courts elsewhere in India. 
The power contained in 13 Geo. Ill, c. 03, to give by the Letters Patent a 
right of appeal to the Privy Council, is not rci)oated in 24 A 25 Viet., c. 104, 
and I do not see in tlie later Act any words from which sucli a power could he 
inferred. T do not say that these provisions in the Letters Patent are therefore 
invalid, all I say is they do not rest for their authority upon 24 A 25 
Viet., c. 104. This is further shown hy the unlimitbod power reserved to Her 
Majesty hy cl. 39 to alter the provisions of that clause at any futui'e time, 
which would he contrary to s. 17 of tho 24 A 25 Viet., c. 101, if she wore 
acting in pursuance of that statute. I consider, therefore, that even if all the 
other propositions upon which the argument for tho petitioners is founded are 
correct, still it is not established that the admission of an appeal to the Privy 
Council is one of those powers which this Court is by the first part of s. 9 of 
24 and 25 Viet., c, 104, commanded to exercise. 1 think its existence is entirely 
independent both of that .Act and of tho Letters Patent. 

I think it right, however, not to leave tlie rest of the argument unnoticed, 
which boars upon the general construction of the 24 A 25 Viet., c. 104, and the 
24 A 25 Viet., c. 67, I agree with a good deal that Mr. Kennedy has sai<l 
upon this subject, though I do not put (jxactly the construction upon these two 
Acts which he contends for. 1 understand him t<; argue that no powers 
which tlie Letters Patent profess to confer upon this Court can he touched 
by the Governor -General of India in Council whether the> bo now or old. 
Mr. Kennedy admits that this is contrary to the ruling in Qaaon v. Mnares 

• [Soc. 2 : — Ail prrsoiis dosirous of appealing from a judgmi'iit of the Court of Suddrr 
l)ewann> Adawlut to the King in Council, under the; aulhoritv 
Petitions of Appeal to for this purpose contained in the 21st section of tlie Statute 21, 
the King in Council shall Oeorgo 111, Cap. IjXX are required to present their petition iif 
be presented to the Sudder appeal to the Court of Sudder Dowiiniiv Adawlut, either them- 
Dewannv Adawlut within selves or through oiu* of the authorised pleaders of that Court, 
BIX months; and such duly empowere.d to mflke 'lueh pet ition in their hehalf. within six 
appeal to be admitted, pro- calendar months from the date on winch the judgment appealed 
vidod the judgment appeal- against may have Iwon passed ; and provided also the judgment 
ed against shall, exclusive appealed against shall, exclusive of costs of suit, he of the value 
of costs, be .1J6,0CK3 sterling, of five thousand pouiuK (to he e ilciilated sis hereinafter men- 
tioned) the Court of Sudder l)ew:inn% Adawlut are to admit tlu^ 
appeal, and proceed upon it as directed in the following section^, of this regulation under the 
several restrictions therein prescribed.] 
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(14 B. L. R., 106), which he considers to lay down that the Governor- General 
of India in Council has unlimited legislative authority in regard to all the 
provisions of the Letters Patent. This has, I believe, been generally considered 
to be the result of the reasoning in the decision of Queen v, Meares (14 B. L. 
R., 106), and had I been able to accept that reasoning in [446] its entirety, 
there would have been no necessity for me to do anything more than to express 
my assent to it and upon the authority of this case to overrule any contrary 
contention. But though I fully ^ concur in that decision, I have considerable 
difticulty in accepting the reasoning by which it is supported if it really goes to 
that extent. And as I am compelled to refer to Queen v. Meares (14 B. L. R.. 
106), it is, I think, better that I should state frankly wherein that difficulty 
consists. 

In order to do this it is necessary that I should state my own view of the 
24 & 25 Viet., c. 104. It seems to mo to have been the intention of the 
framers of that Act to make it clear by the Act itself what were the future 
powers of the Indian Legislature in relation to the High Courts. There are 
throe sections in which reference is made to legislation in India, the 9th (in 
the second clause) the 11th and the 13th, The two first preserve to the 
Governor-General of India in Council, and to him alone, the same legislative 
powers as he had before. The last confers a new jiower on tlio High Court, and 
confers a new power on the Governor- General in Council, and on him alone, 
to legislate in respect of it. It would therefore seem that Parliament had 
signified in what respects tlie High Court should be subject to legislative autho- 
rity in India, and what that legislative authority should be. And it is not 
unimportant to observe that this (with the insignificant exception contained in 
8. 13) is precisely the legislative authority which existed before the Act was 
passed. 

But, if we accept the reasoning in the decision of Queen v. Meares (\i B. 
L. R., 106) to the extent to which it has been pressed, vve sliall find that the 
legislative authority over the Higli Courts in India is wholly different from 
that indicated by 24 & 25 Viet., c. 104, and from what it was before, and that 
it has been changed, not directly, as we should expect if any change were 
intended, but indirectly. It is said in Queen v. Meares (14 B. ]j. R., 106) that 
the meaning of the words any provisions of any Act passed in the present 
Session of Parliament or hereafter to be passed ” in s. 22 of 24 & 25 Viet., c. 67, 
is “ provisions in the Act (j.o., 24 & 25 Viet., c. 104) itself, and does not include 
prcfvisions in [447] the Letters Patent If that means that under the woj ds of 
s. 22 itself all the provisions in the Letters Patent can be altered by the Governor- 
General in Council, and that for this purpose it is not necessary to resort to 
chapter 161 all, then it would seem, that not only the Governor-General in 
Council, but the Governors of the other Presidencies in Council, and theLieute- 
nant-Goveinor of Bengal in Council, may legislate for tlie High Courts. For if 
8. 22 contains no restriction in this resiject, neitlior does s. 42. Surely if that had 
been intended, ss. 9 and 11 would not have contained provisions which in that 
case would have been not only unnecessary, hut positively misleading. If that 
had been the intention, either 24 and 25 Viet., c. 104, would have been wholly 
silent about legislation in India, leaving that matter as it stood under c. 67 ; 
or else wherever the Council of thS Governor-General was mentioned the other 
Councils would have been mentioned also ; and the words “ subject and 
without prejudice to, &c.”, in the second part of s. 9 would have been made to 
govern the whole clause. 

I admit the force of the observation in Queen v. Meares (14 B. L. R., 106) 
that it could not have been intended that the powers of the Court if inserted 
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in the Letters Patent shoul^be beyond the reach of the Governor-General in 
Council, whilst the same powers, if not inserted in the Letters Patent, should 
be subject to bis legislative control. But it seems to me that it is not neces- 
sary in order to avoid this result to hold that s. 2‘2 of 24 and 25 Viet., c. 67, 
does not contain any prohibition against interfering with the provisions of the 
Letters Patent. That section must be read with ss. 9 and 11 of the 24 and 25 
Viet., c. 104. By the express words of s. 9 of 24 and 25 Viet., c. 104, " save 
as by such Letters Patent may be otherwise directed ” the former powers are 
reserved to this Court by the Act, provided the Letters Patent do not interfere 
with them, and as to all these powers the Governor- General in Council is 
expressly empowered to legislate. 1 think we hold those former powers under 
the Act, and not under the Letters Patent, and that the Act itself has rendorod 
them subject to the legislative control [ 448 ] of the Governor-General in 
Council. If (as was possible) Her Majesty had not chosen to confer any new 
power or authority on the High Court, they would then have remained in 
all respects subject as before to the legislative control of the Governor- General 
in Council. On tlie other hand, if she chose (as indeed was actually done) to 
leave all the old authority substantially as it was with some slight changes, in 
that case the control of the Governor-General in Council is to some extent 
curtailed. The line appears to me to bo drawn exactly as a Supreme Legis- 
lature might be expected to draw' it. Whatever is left untouched by the Letters 
Patent to be thereafter issued, tlie Indian Legislature may deal with as before; 
hut whatever Her Majesty may chose to alter or create, that the Legislature 
must not interfere with. This was necessary even though the changes to be 
introduced by Her Majesty might turn out to he few and trivial, because 
otherwise Parliament would liavo been delegating at the same moment to two 
separate persons. Her Majesty in Council and tlio Governor-General in Council, 
co-ordinate authority to deal with the very same subject-matter, a condition of 
things clearly to be avoided. When the old powers of the abolished Courts 
were merely repeated in the Letters Patent, it w'as, of course, understood by 
Her Majest> tiiat these w^ero subject to be altered by the Governor-General in 
Council, and very likely it is because this is done to so very large an extent, 
that the legislative powers of the Governor-fieneral in Council are in the 44th 
clause of the Letters Patent oxpiessly recognized. 

I repeat that this view does not touch the decision of Queen v. Mcarcs 
(14 B. L. R., 106) ; it only affects the reasoning ^>y which it is sui)i)orfced. 
In the view that I take of tlie niattoi-, the provisions of the Letters Patent there 
in question being one which left the jurisdiction of this Court exactly whore it 
was before, it was by the second clause of s. 9 expressly made subject to the 
legislative control of the Governor-General of India in Council, 

On the other hand, it seems to me scarcely likely that if l^irliamont had 
intended that the Provincial Councils should [ 449 ] have full power to legislate 
for the High Courts, it would have excluded those Councils from the control of 
these Courts in so insignificant a matter as the exorcise of the pow'ers of the 
Court by single Judges or Division Benches, which is an express provision of 
the Act itself (s. 13), and therefore can only be touched by the Governor 
General in Council, who is alone mentioneef in that section. 

A strong argument against any construction of the Acts of Parliament 
of 1861 which would place the High Courts under the control of the Provincial 
Legislatures appears to me to be afforded by the Act passed ten years 
afterwards (34 and 35 Viot., c. 34). That Act recites that it is expedient 
that the power of making laws and regulations conferred on Governors of 
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Presidencies in India in Council should in certain respects be extended, and 
then proceeds to enact that the Provincial Legislatures may confer jurisdiction 
over European British subjects upon Magistrates in certain cases. This, as 
is pointed out, in Queen v. MearoR (14 B. L. R., 106), is inconsistent with the 
Governor-General in Council not having the like power. It is equally incon- 
sistent with the Provincial Legislature having previously had such general 
authority as, it has been said, result^ from the construction of the Acts 
adopted by the reasoning in Queeij, v. Mcares (14 B. L. R., 106). 

But though I cannot ’go the length of holding that the powers of the 
High Court in India are subject to the legislative control of all the Provincial 
Councils, or of tlie Governor-General in Council in all respects, I am still 
of opinion, that they are to a considerable extent subject to the legislative 
control of the Governor-General in Council, not under c. 67, s. 22, but under 
c. 104, ss. 9 and 11. Mr. Kennedy’s argument, therefore, in my opinion, 
fails on the second objection taken to it by the defendants, though not on 
the first. Even if the power to admit an appeal were conferred by the Letters 
Patent, it is not a new power, and it has therefore in my opinion been made 
by Parliament expressly subject to the legislative control of the Governor- 
General in Council, but not of any other legislative authority in India. 

It was argued against tliis view of the legislative authority [430J of the 
Governor-General in Council, that it is indicated l>y a «om pari son of the 
phraseology of s. 22 of the 24 and 25 Viet., c. 67, with fclie phraseology of 
the 3 and 4 Will. fV, c 85, s. 43, that the High Courts were not to be subject 
to any legislative authority in India. The difference in the two sections is, 
that whilst the former Act expressly declares all Courts to be so subject, in the 
latter Act these words are omitted. I do not tliink that it is a sound method 
of construing Acts of Parliament to control the otlects of general powers which 
are conferred, because si)ecial powers are not conferred. To confer any special 
powers was in this case wholly unnecessary, and the Legislature may well 
have thought when passing the second Act that it w^as a mere waste of words 
to do so. Nor indeed does this argument, even if sound, afl’ect my view" of the 
matter, for the jwwer of the Governor-General in Council to legislate for tlie 
High Couj-ts rests in my opinion not on the 24 and 25 Viet , c. 67, but on the 
24 and 25 Viet., c. 104. 

, For all those icasons ft seems to iiio tliat this application must be rejected 
with costs. 

Applica turn refused. 


NOTES. 

£ 1. Upon the pomL as u the powers of the Indian Legislature to affect the High 
Courts Act, sec The Eviitrcss liurnh (1878) 4 Cal., 172 P. C. reversing (1877) 3 Cal., 63 F. B. 
Bee also The Secretary of Slate fr: hulin tn i'mncil v. Moment (1918) 24 M. L. J., 489., 

2. On the “substantial qurslioii of law,” required for leave to appeal, see (1895) SO Bom., 

an.] 
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APPELLATE CRIMINAL.^ 

The 23rd Avgust, 1H76. 

Present : 

Mr. Justice Macpherson and Mic Justice Morris. 

The Queen • 
vei'siis 

Baijoo Lall and others. 

In the Matter of the Petition of Baijoo Lall and another.’’ 

Criminal Procedure Code (Act X of 1872,) a. 471 — Act XXTII of 1861, s. 16 — 
Order sendimj Case to Magistrate for enquiring into Offence of giving 
False Evidence — Preliminary Enquiry — Vagueness of Charge. 

Although fl. IG of Act XXIII of 1801 gives Civil Courts powers siinihir to those conferred 
on Civil and Criminal Courts alike by s. 471 of the Criminal Procedure Code, the whole law 
as to the procedure in cases within those sections is now embodied in s. 471 of the Criminal 
Procedure Code. 

In a suit brought to recover possession of certain property, the Judge decided one of the 
issues raised in the plaintiff’s favour, but on the important [451] issue as to whether 
the plaintiff ever had possession, he found for the defendant. The plaintiff was not 
examined, but on the issue as to possession he called two witnesses. The Judge disbelieved 
their statements, and considering that the plaintiff had failed to prove his case, he 
gave judgment for the defendant, without requiring him to give evidence on that issue. 
In the concluding paragraph of his judgment, the Judge directed the depositions of 
the two witnesses above referred to, together with the English memoranda of their evi- 
dence, to be sent to the Magistrate with a view to his enquiring whether or not they had 
voluntarily given false evidence in a judicial proceeding, and he further directed the Magistrate 
to enquire whether or not the plaintiff had abetted the offence of giving false evidence, on 
the ground that as the witnesses were the plaintiff’s servants he must personally have 
influenced them, and also to enquire whether the plaint which the plaintiff had atte.sted 
contained averments which he know to be false. On a motion to quash this order, held, 
that under s. 471 of the Criminal Procedure Code, the Judge has no power to send a case to 
a Magistrate except when, after having made such preliminary enquiry as may be necessary, 
he is of opinion that there is sufficient ground (t.e., ground of a nature higher than mere 
surmise or suspicion) for directing judicial enquiry into the matter of a specific charge, and 
that the Judge is bound to indicate the particular statements or averments in respect of 
which be considers that there is ground for a charge into which the Magistrate ought to 
enquire, and that the order was bad, because the Judge had made no preliminary enquiry 
and because it was too vague and general in its character. 

This was an application to quash an order of the Judge of Gya sending 
the plaintiff in a Civil suit and two of liis witnesses to a Magistrate for enquiry 
into charges of giving false evidence and of abetment of that offence. In that 
suit the present petitioner, Baijoo Lall, sought to recover possession of certain 
property from which he alleged the defendant in the suit had illegally evicted 
him. He claimed as sub-lessee of one Bajun Kunwar who, he stated, was 
lessee of the property under Ranee Sunut Kunwar, the owner thereof. Amongst 

•Criminal Motion, No. 189 of 187G, against the order of the Judge of Zilla Gaya, 

dated the 22nd June 167G. 
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other issues raised in the case was an issue as to whether Banee Sunut Kunwar 
had executed any lease to Rajun Kunwar-: another issue was whether the 
plaintiff had ever been in possession. Evidence was gone into at the trial, 
and the Judge decided the former issue in favour of the plaintiff, but on 
the important issue as to ixissession he found for the defendant ; and for 
that reason ho dismissed the suit. Upon the issue as to possession no 
witnesses were called for the defendant, and the only witnesses called for the 
[ 452 ] plaintiff were two persons, Juggernath Singh and Nowrangi Lall, the 
former of whom joined in the present application. The Judge disbelieved the 
statements of these two v;itnesses, and, considering that the plaintiff had 
failed to prove his case, gave judgment for the defendant without calling upon 
him to go into evidence on that issue. 

In the concluding paragraph of his judgment the Judge ordered as 
follows : — 

“ The depositions of Juggernatli Singh and Nowrangi Lall, together with 
the English memoranda of their evidence, will he sent to the Magistrate with 
a view to his enquiring whetlier or not they have voluntarily given false 
evidence in a judicial proceeding ; and as the witnesses are the servants of the 
plaintiff in this suit, Baijoo ijall, he must presumably have influenced them. 
I further direct that an enquiry be made by the Magistrate whether or not the 
said Baijoo Lall has abetted the offence of giving false evidence in a judicial 
proceeding ; and also whether the plaint, which he has attested, contains an 
averment which ho knew to be false. In the course of that enquiry it may be 
well that the Magistrate should OKaniino those witnesses who were cited by the 
defendants to rebut the iilaintitT’s allegation of possession, but w’hom I consi- 
dered it unnecessary to examine as the plaintiff's witnesses so completely broke 
down.” 

The petitioners, Baijoo Lall and Juggernath Singh, now moved the High 
Court to quash this order on the following grouiids : — That there was no 
evidence to show that the statements of Juggernath Singh were false or that 
Baijoo Lall had abetted the offence of giving false evidence, and tiie mere 
circumstance that his witnesses had de])osed in his favour did not w^arrant the 
inference that he had abetted such an offence ; that the enquiry as to whether 
the plaint contained an averment which the plaintiff knew to bo false was too 
general and vague, especially where important issues had been decided in the 
plaintiff’s favour ; that the Judge had failed to comply with the requirements of 
s. 471 of the Code of Criminal Procedure, and had made no preliminary enquiry, 
nor recorded any proceeding showing that he was of opinion that there was 
sufficient ground [ 453 ] for enquiring into the charge ; that the order should 
have specified the particular acts or statements which constituted the offence 
charged ; that his reasons for disbelieving tlie evidence were highly conjectural, 
and that it was beyond the scope and object of the law that such prose- 
cutions should be allowed upon such reasons, and that the order was made 
without jurisdiction. 

Upon this motion the High Court sent for the record and called upon the 
Judge to show cause why his ordeu should not bo set aside. 

In his return to the High Court the Judge stated that he had made the 
order in exercise of the powers vested in the Court by s. 16 of Act XXIIT of 
1861 ; that he made no preliminary enquiry as the statement of the witnesses 
and their demeanour satisfied him that they had given false evidence, and he 
submitted that " the necessity or the reverse which existed for a magisterial 
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enquiry was all that the preljiminary enquiry of the Civil Court could decide ; ” 
and that “ the framing of a technical charge was tiie cluty of the Magistrate, 
and not of the Court directing the Magistrate to hold an enquiry ; the duty of 
the Court was limited to a reasonable indication of the nature of the^otTence to 
be enquired into. ” 

Mr. C. Greqory for the Crowm shoAved cause. 

Mr. Bramon and Mr. Sandnl in support of the rule. 

The Judgment of the Court was delivered by . * 

Maopherson, J.- -This is an application to quash an order of the Judge 
of Gya, under s. 471 of the Criminal Procedure Code, sending the plaintiff in a 
civil suit and two of his witnesses to a Magistrate for enquiry into charges of 
giving false evidence, &c. 


I say the order was made under s. 471 of the Criminal Procedure Code, 
because although s. 16 of Act XXIII of 1861 ‘ gives Civil Courts i)owers similar 
to those conferred on Civil and Criminal Courts alike by s. 471, there can he 
no doubt that the whole law is now embodied in s. 471, and our [4S4] jurisdic- 
tion to interfere in tlie matter is not affected by a suggestion that the order in 
question was, or might have been, made under s. 16 of Act XXIII of 1861 ' and 
not Under s. 471. 

(The learned Judge stated the facts of tlie case and continued.) 

It is contended for Baijoo Lall and Juggernath that the Judge had no 
power to make that order, inasmuch as he never made any proliininary enquiry 
and had no sufficient ground on which to base such an order as reciuired by 
s. 471. 

We think the objection is valid, and that the Judge had no jurisdiction to 
deal with these i)ersons as lie did. .-Ks regards Juggernath, although the Judge 
diabelieved his evidence, no witness had l)een called to contradict him. And as 
regai’ds Baijoo Lall he was not examined hetoro tlie Judge at all, and there is 
absolutely nothing to show that he abetted the offence of giving false evidence 
excepting the one naked fact that he was the plaintiff in the cause. The Judge 
says he must presumably have inJiuonced his own witnesses. There is no such 
legal presumption, and we may add that if there were, it would put an end to 
litigation in tlio Civil Courts, for no plaintiff would I )c^ safe. The Judge, hecapse 
he disbelieved the two witnesses called for the plaintiff, considered no “ prelimi- 
nary enquiry ” necessary. But that is in contravention of the law : for the law 
permits the Judge to send tlie case on to the Magistrate only if, after having 
made such a i)reliminary enquiry as may he necessary, he is of o])inion that 
there is sufficient ground (/.«., ground of a nature higher than mere surmise or 
suspicion) for directing judicial enquiry into the matter of a specific charge. 

That the Judge did not make any preliminary enquiry and did not know 
what specific charges he wanted the Magistrate to enquire into is clear. The 
Magistrate is directed to enquire generally whether or not the two witnesses 


• [Sec. 16 ; — When in any case ponding boforo {iii\ Court any witness or other person shall 
appear to the Court to have hopii giiilt\ of an offence described 
in sections 194, 195, 196, 199, ‘JUO, ‘205, 200, ‘207, 208, 209, 
or 210 of the Indian Penal Code, the Court nia\ coniniit such 
person to take his trial for the offence before the Court id Ses- 
sion, or after making such prelimiiiarv enquiry a.s may be 
necessary, may send the case for investigation to any Magistrate 
having jurisdiction to try or commit for trial the accused person 
for the offence charged, and such Magistrate shall thereupon procet^d according to law.] 


E^occduro when certain 
offences under Chapter XI 
of the Penal Code arc com- 
mitted in any case pending 
before anv Court. 
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hav^ voluntarily given false avidenoe in a judicial prooeeding. and as regards 
3ai]oo Lall, “ whether the plaint which he has attested contains an averment 
which he knew to be false." S. 471 does not warrant the Judge in issuii^ a 
general roving commission such as this to a Magistrate to enquire [489] 
generally into the truth or falsehood of depositions or of averments in a plaint, 
and the Judge was hound to indicate the particular statements or averments 
in respect of which ho considered that there was ground for a charge into which 
the Magistrate ought to enquire.. The Judge says, “ The duty of this Court was 
limited to a reasonable indication of tlie nature of the o£fenoe to be enquired 
into" and again, “ tlie necessity or the reverse which existed for a magisterial 
enquiry was, 1 Rul)mit, all that the preliminary enquiry of the Civil Court could 
decide.” We think that this view of the law is incorrect. Something more 
than a meie indication that a witness has spoken falsely is needed before a 
Civil Court is justified in initiating a prosecution for giving false evidence. 
There must be, it seems to us, evidence of a direct and substantive nature 
before the Court, evidence going to show that the statement made by the 
witness is alisolutely false. There must be in the wwds of the law “ sufficient 
ground " lor enquiring into the matter of a specific charge. 

Altogether, w'e think that the Judge's order is had, he having made no 
preliminarx enquiry as was clearly necessary, and the order being too vague 
and general in its character. Jn thus deciding we follow' the course taken in 
the case of Kali Prosumio BfUfchee (23 W. R., Cr. Rul., 39). 

The power given by s. 471 should be used with care and after due 
consideration. And it is by no means in every instance in which a party fails 
to prove his case, that the Judge who has decided against such party is justified 
in exercising the powers given him by this section. So long as it is a case as 
to which there is any possible doubt, or in which it is not perfectly certain that 
the Judge's decision must be upheld in the event of there being an appeal in the 
civil suit, the Judge acts indiscreetly and wrongly if the moment he has given 
his judgment in the civil suit he exercises the power given him by this section. 
At the same time, if in the course of the civil trial the Judge has before him 
clear and unmistakable proof of a criminal otfenco, and if, after the trial is over, 
he on consideration thinks it necessary to proceed at once, of course it may 
be right to do .so [4d93 Judges should, however, bear in mind that criminal 
prosecutions are frequently suggested by successful litigants merely to prevent 
an appeal in the civil suit ; and they should be careful not to lend themselves 
to such suggestions too readily. They should also recollect that when they 
proceed under s. 471, the responsibility for the prosecution rests upon the 
Judge entirely ; such a prosecution being a very different thing from a proseou-' 
tion instituted on the complaint of a private party and merely sanctioned by the 
Court under s. 468. 

Order quashed* 


MOTES. 

[1. No stay of criminal prcKJOcdingR ponding appeal from the civil suit : — (1880) 6 Gal. 

808. 

2. Dismissal of complaint without hearing witnoases and prosecution :~(1881) 7 Cal. 

808. 

3. No preliminary enquiry' necessary (1892) 20 Cal. 474, 

4. power to alter or reverse an order of the lower Court (1889) 16 Csl. 780, 
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B. Court should soo whether there is reasonable foundation for the ohargc ; — (IBOS) 10 
C. L. J. ON. « 

6. Cistinotion between sanction to private individual and complaint by Court : — (1888) 
18 Bom. 108 1 888. 

7. Requirements as to sanction lu prosecute : — (1880) 8 All. 01.) ' 


[ 1 CAl. 408 1 

APPELLATE ClVlL._ 

The 3rd July, lH7Vt. 

Present : 

Mr. Justice Markby and Mr. Jitstice McDonelu. 

Ram Noedhee Koondoo Plaintitt' 

Rajah Rughoo Nath Narain Mullo and another Defendants. 

[ 25 W. R. 516.] 

Declaratory dcorce — Consequential relief —Act VI II of s. Id— 

Jurisdiction of Civil Courts. 

A granted a loasc u£ his ctitiro property to the plaintiff fur a term of years, with power to 
enhance the rents and make settlonionts. Immcdiatclv after .1 executed a puttah in favour of 
Ji, covering a portion of the same estate, whereby U's rent was to remain unchanged for a 
period conterminous with the plaiiitiil's lca.se. In a suit by the plaintiff against B and d’-s 
representative to have the pottah set aside, it was objected that, inasmuch as the deed had 
not been as yet set up against the plaintiff, nor any injury shown to have Ikigu occasioned to 
him thereby, he had no cause of action : held that the suit was maintainable. 

In laying down the rule that “ a declaratory decree cannot bo made, unless there be a right 
to consequential relief," the Privy Council did not intend to deny to the Courts of this country 
the power to grant decroos in any ease in which, iiidopundently of the provisions of Act VIII of 
ljB59, s. 15, they had the power to grant a decree. This power is generally the same as that of 
the Court of Chancery in England. 

Suit to set aside a pottah, dated the 1st Srabun 1280 (loth July 1873J, 
eiceouted by the late Raja Bikramajit Mulla, zaiifiiidar, in favour of Sm^op 
Mahto, the first defendant. 

[457} The plaintiff was a creditor of the late Rajah, who, in order to pay 
ofi' his debts from the income of the estate, gave a lease of his entire property 
to the plaintiff for a term of fourteen years, coiumencing with the year 1280 
(1873). The lease was dated the 22nd February 1872, and the jama fixed in it 
was Rs. 35,000. This document, among other conditions, contained stipulations 
to the following effect : — That the Rajah should have the jama fixed in the lease 
tested by mukahulla, or reference to ryots, within six months from the date 
thereof ; that the lessee should jiossess the power of enhancing the rents, and 
the enhanced amount should be appropriated by him as his profit ; and that, 
during the term of the lease, he should havti authority as complete as the Rajah 
himself to make settlements in the zamindari, the only qualification being 
that such settlements should not be injurious to tiie reversionary interest of 
the zamindar. 

* Special Appeal No. 385 of 1876, against a decree of the Judge of Ztlhi Midtiapure, dated 
the 26th h'ebruary 1876, reversing a decree of the ORiciating Munsifl of that district, dated 
Srd September 1875. 
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Subsequently on the 1st Srabun 1280 (15th July 1873), that is, after the 
lease had been several iDonths in force, the Bajah granted to the first defendant, 
Suroop Mabto, the pottah which was sought to be set aside in this suit. The 
pottah in question recited that the subject-matter of the grant was formerly in 
the possession of the defendant under what was called a rtiondullee (the posi- 
tion of a mondul on this estate was stated to bo that he collected the rents 
from the ryots, and paid the landlord the, rate fixed by the pottah, taking all the 
risk of collection upon himself), settlement ; and that, owing to the condition 
for adjustment of jama contained in the plaintiff’s lease, a fresh mondullee jote 
settlement was granted to the defendant on an enhanced nialguzari, which should 
not be liable to further enhancement during the entire term of the pottah 
extending from 1280 to 1294 {1873 - 1887). The Rajah subsequently granted 
pottahs of a similar character to other parties covering the entire estate. 

The f)laintiff instituted the ))rescnt suit against the second defendant 
(called the minor defendant in the judgment of the High Court), the grandson 
and representative of the late Rajah, and Suroop Mahto, to have the pottah set 
aside, alleging that it was executed collusively in detriment of his interests, 
and that the Rajah had no power to make any settlement during the [ 458 ] 
continuance of the If^asc hy whicli the malguzari of the first defendant was made 
invariable, and not liable to enhancement hy the plaintiff during the entire 
period of the ijant.. 

The first defendant pleaded, inter ahn^ that the plaint disclosed no cause of 
action ; that inasmuch as there was no express allegation in it regarding the 
nature and extent of the loss incurred by the plaintiff, the suit was not main- 
tainable ; and tiiat the pottah was granted in pursuance of the condition for 
adjustment in tlie lease. 

On behalf of the minor defendant, Mr. Harrison, the Collector, representing 
the Court of Wards, submitted the matter to the Court, saying in his written 
statement, that, “if the pottahs granted to the ryot and jote monduls be held 
by the Court as contrary to the conditions of the lease, and be on that account 
set aside, I have no objection thereto.” 

The Munsiff found that the pottah was executed after the period within 
which the jama stated in the lease sliould have been tested by reference to 
ryots ; that the grant of Jibe pottah was no adjustment as understood by the 
parties ; that the Rajah, finding that the mofussil collections were less than 
the jama fixed in the lease, entered into a collusive arrangement with his prin- 
cipal ryots, whereby, in consideration of their rents remaining unchanged for 
fifteen years, they undertook to take pottahs from him at a nominally higher 
rent; and that the pottqih in (juestion, if held valid, would nullify the terms of 
the lease. The Miinsifi' accordingly decreed the plaintiff’s suit. 

The minor defendant appealed to the District Judge, making the first 
defendant, who did not ai)peal, a respondent. The lower Appellat Court set 
aside the Munsiff’s decree and dismissed the plaintiff’s suit, holding that the 
pottahs were granted in conformity with the powers reserved to the Rajah by 
the lease, and that the plaintiff wasil>ound to prove some substantial injury in 
order to maintain his action. 

The plaintiff’ preferred a sjjecial appeal to the High Court, making both 
the defendants special respondents. 

Mr. Woodroffe (Bahoos Bhowanu Chum Duti and Bask Behary Ghose with 
him) for the Appellant. 
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[ 439 ] Tho Advocate-General, Officiating (Mr Paul) and the Legal Remem- 
brancer (Mr. Bell), (the Senior Government Pleader, Baboo Anuoda Pcrshad 
Banerjee, with them) for the minor Respondent. 

Mr. iVoodroffe. — The Judge is wrong in liolding that tho plaintiff has no 
cause of action. The Rajah, after he had executed the lease, bad no ))Ower 
to make any settlement with his ryots. By the lease all such power was made 
over to the plaintiff. By the new settlements, the rents of the ryots have 
been made invariable, and not liable to enhancement foi* a period covering the 
term of the lease ; the effect of which is to nullify the terms of tho lease, 
authorizing him to enhance the rents. The plaintiff is entitled to maintain 
this suit, to have the pottah sot aside and declared null and void as against 
him without proving special damage : Story’s Bq. Jur., ii 698. Distinct conse- 
quential relief is prayed for, and, therefore, under the Priv> Council rulings 
and the High Court decisions, the suit is maintainahle. The following cases 
were cited : — Strnnathoo Moothoo Vijta Ragoonadah v. iJorasinga Teoar (15 
H. L. R., 83 ; S.C., L. R., 2 Ind. App., 169), Thakoor Dean Tewatrg v. Dawah 
iSyad Ah Hossam Khan (13 B. L. R., 427 S.C., L. R.. 1 Ind. App., 192), and 

Joy Narain Girea v. (heesh Chundcr Mytce [15 B. L. R., 172 (?i)| . 

Tho Legal Ucmemhrancer for the respondent.— Tho present suit is not 
maintainable ; tho plaintiff does not allege that any injury has as yet occurred 
to him, and therefore until the deed is set up against him or any actual damage 
is suffered by him, he has no cause of action. If the Rajah had no power to 
grant the pottah, it is a nullity. No person can derive any honelit from it. 
If it is void ipso facto, wdiat is the suit for, and w'hat is the cause of action ? 
But as a matter of fact, the pottah was granted in compliance with tho terms 
for adjustment contained in the lease. The Rajah no doubt had not tho power 
to make new settlements ; but tliis is not a mw settlement. It was an arrange- 
ment really for tho benefit of the lessee, sind for the purpose of testing the 
[ 460 ] mofussil collections. The pottah must, therefore, be held good. Tho 
plaintiff prays for a simp’le declaratory decree, and therefore his suit is not 
maintainable— -5>’rcr/mm/w Mittery, Sreeinutty Kinhen Soondery Dasscc (11 B. L. 
R., 171), Thakoor Veen Tcivarry v. Nawah Syed Ah Hossain Khan (13 1^. L. R., 
427 ; S.C., L. R., 1 Ind. App., 192), Striviathou Moothoo Vijia Ragoonadah v. 
Dorasnma Tavar (15 B. L. R., 83 ; S.C., L. R., 2 Ind. App., 169), and Badal Ah 
Khan v. Khajeh Abdool Chinny (11 B. L. R., 203). ^ 

Mr. Woodroffc, in reply, cited the following cases : — Howr v. O' Flaharty 
(9 ir. Chan. Rep., 119), Raja Nihnoney Sing Deo Bahadoor v. Kalca Churn 
Bhuitacharjee (14 B. L. R., 382 ; S.c., L. R., 2 Ind. App., 83), Shaik Jan Ah v. 
Khonkar Ahdiir Kiihnia (6 B. L. R., 154), Maharajah Raj under Kishwur Stng 
Bahadoor v. Sheopiirsun Misscr (10 Moore’s I. A., 438), and Kainala Nairken v. 
Pitchacootty Chetty (10 Moore’s I. A., 386). 

The Judgment of the Court was delivered by 

Harkby* J. (who, after shortly stating the facts, continued) : — There can 
be no doubt whatever that under the ijara the plaintiff from tho time the ijara 
term commenced, and whilst that term lasted, was, and is, the only person 
capable of granting a valid lease to tenants, or making any valid arrangement as 
to the collection of rents. The zamindar has granted to the plaintiff for 
fourteen years his zamindari, “together with the rights.” There is nothing 
to show that the zamindar intended to retain to himself the power of 
making any settlements with the tenants or the monduls during the term ; 
on the contrary, it is expressly said : — " You have during the term power as 
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complete ns my own to make settlameots in the said zamindari," the only 
qualification added being that these settlements shall not be injurious to the 
Bajah's reversionary interest. It would require very clear words to qualify 
this express power, and there are no such words in the document. 

[Ml] I. His Lordship then referred to the terms of the pottah, especially 
to the stipulation, whereby the first defendant’s rent was to remain unchanged 
during the existence of the lease, and continued] : — This is a stipulation which 
the Bajah had no power whatsoever to make. Indeed, the Legal Bemem- 
brancer, who appeared in 'this Court for the minor defendant, has expressly 
a)3andoned the right to interfere between the ijaradar and the tenants ; and 
much unnecessary litigation might have been saved if this abandonment had 
been made earlier. 

It is, howevsr, argued Cor the minor defendant, that the late Bajah did 
not, by granting the lease, assume to exercise the power of making settlements 
with the tenants generally, hut that by one of the clauses in the ijara lease, he 
was allowed six months to adjust the rent-roll, so as to show a mofussil jama 
of Bs. 85,000, and that, in pursuance of this understanding, the rent of the 
defendant, Suroop Mahto, was adjusted within the time specified, and that 
the pottali granted to this defendant merely embodies the terms of the 
adjustment. 

The answer to this is twofold. First, what is hero called the “ adjust- 
ment ” did not in fact take place within the time st)eciiied. The time specified 
in the ijara lease was the six months’ interval between tlie execution of the 
ijara and its taking eil’ect. Secondly, the Munsif has found that what was 
done was not any adjustment of the old payment but the fixing of a new 
payment, and this finding remains undisturbed ; to which may be added that 
the clause, which this pottah contains prohibiting future enhancement, cannot 
possibly Ije called “ adjustment.” ’ ' " 

It was, however, said that, even if the Bajah had no power to make this 
settlement, either as zamindar or under the clause of the ijara lease requiring 
him to show a mofussil jama of Bs. 85,000, still this suit would not lie ; that, 
in this view, the pottah sought to be set aside was a nullity, that it had not 
yet been set up against the plaintiff, and that he had been in no way injured 
by it. • 

With regard to the question of injury, there is no finding in this case that 
the plaintiff has as yet suffered any actual injury for which he could have 
claimed compensation in the way of [4i2] damages. But we entirely dissent 
from the argument on the part of the minor defendant, that the making of this 
potttfh was beneficial to the plaintiff, or that it was executed with the object 
that it should he so. It is admitted now that the Bajah could not, at the end 
of the six months, show a rental of Bs. 35,000. By granting pottahs to the 
tenants, similar to the one in this case, he tried to raise the rental to the 
required amount, hoping thereby to escape the penalties which he incurred 
* under the ijara lease. There can be little doubt that he prevailed upon the 
tenants to accept this advance on tfle old rents by offering them some kind of 
advantageons provision in the i^ottah granted. In the present oase^ the 
advantage bold out to the tenant was that his rent should not be increased 
during the term. We think the assertion contained in the pottah that it was 
granted for the purpose of effecting a mukabulUi was a mere pretence and rather 
a shallow one. We think this is what is meant by collusion in the plaint, and 
that to that extent it is (as found by the Munsiff) established by the evidence* 
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It also seems to be^clear that, although the right to make settlements with 
the tenants after ijara term oommenoef? is not now asserted on behalf of the 
minor defendant, tiie plaintiff, upon coming to know that pottahs had been 
granted after that time, had a right to treat such a proceeding as a violation of 
his rights under the ijara. which, in my opinion, in fact it was. On the other 
band, it was never expressly admitted in this case that this pottah was a 
nullity, until the close of that argument in this Court. It was in the first 
instance submitted to the Court to say whether it was or was not a valid 
document. Subsequently this attitude was departed from, and the validity 
of the pottah was strenuously asserted and maintained. The grounds upon 
whicli its validity was maintained have now been overruled. 

Nor, as far as the minor was concerned, was any objection raised in the 
first Court to the suit being tried. On the contrary, Mr. Harrison said, “ if 
the pottahs granted to the ryot and jote rnonduls be held by the Court as 
contrary to the conditions of the ijara pottah, and he on that account set 
aside, I have no objection thereto. But the ijara pottah, which has been 
[ 4 « 8 ] granted to the plaintiff, is not an ordinary ticca ijara pottah, and it is, 
therefore, difficult to give a reasonable interpretation to it. 1, therefore, pray that 
the Court wdll be pleased to take into its consideration the undermentioned facts, 
in ascertaining what interpretation it is necessary to give to the plaintiff's ijara 
pottah, in order to pass a judgment on the pottahs granted to the ryots and jote 
rnonduls." In all probability Mr. Harrison thought it convenient for the minor 
that the question should be once for all determined. 

It is also admitted that a very large number of pottahs have been granted 
under circumstances similar to the present, the validity of all of which is in 
dispute and must he determined in some way or other. It is certainly desirable 
that the power of the Bajah to grant these pottahs should he discussed and 
determined before the plaintiff takes proceedings against the tenants. There is 
every probability that, when this point is finally decided in one case, it will not 
be again litigated. 

We advert to tliese circumstances to show that there are reasons why it is 
desirable to give in this suit a decree which will declare the rights of the 
plaintiff* and the minor defendant resi)eotively, and why it would be a hardship 
now to hold that the suit does not lie. We cannot, of course, give a decree, 
however desirable it may he in this particular case, if the law does not permit 
UB to do 90. 

It is now the settled law that, in the Courts of this country, *' a declaratoi'> 
decree cannot be made, unless there be a right to consequential relief capable of 
being had either in the same Court or in certain cases in some other Court" — 
Strimathoo Moothoo Vijia Ba^goofiadah v. Dorasinga Tevar (15 B. L. R.,. 106). 
But in laying down tliis rule, we do not understand it to have been the intention 
of the Privy Council to deny to the Courts of this country the power to grant 
decrees in any case, in which, independently of the provisions contained in s. 15’’ 
of Act VIII of 1859, these Courts have power to grant a decree. It is, there- 
fore, necessary to see what that power is. Now^ in this Court, the power is . 
generally the same as that of the Court of iOhancery in England. That was the 
power of the Supreme Court, and it is [ 464 ] continued to this Court. And I 
do not think there is any valid ground for holding that the Courts of the mofussil 

* [Sec. 15 ; — No .suit shall be open to objection on the ground that a merely declaratory 
^ .. decree or order is nought thereby, and it shall be lawful for the 

Peclaralory sun. to make binding declarations of right, without 

granting oonsequontial roliel.] 
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have a jurisdiction in this respect different from or less than that of this Court. 
At any rate, in the absenjce of all special provision or authority upon the subject, 
it would be difficult to suggest any other guide than tlie practice of the Court 
of Chancery in lilngland, and according to the best information we are able to 
obtain, the Court of Chancery in England would in such a case as this entertain 
the suit. The cases in the Privy Council also support this view. In the case 
of Thahoor Been Tmuarryw. Nawah Syed Ah Ilo^sain Khan (13 B. L. R., 427 : 
S.C., L. R., 1 Ind. App., 192), the plaintiff, alleging himself to be in possession, 
obtained a decree to set aside a c^eed executed by a deceased person in favour of 
the defendant. The plaintiff claimed to be the heir of the deceased ; the 
defendant, who was in possession, claimed to hold the property under the 
deed. The Privy Council say, “ the plaint prayed that the deed might be set 
aside, which is a prayer for sulistantive relief.'’ In another recent case, the 
Privy Council said, speaking of the claim of the plaintiff in that suit, “ his requi- 
sition of a declaration of a mal title, by setting aside the false hmhDwttra title 
alleged by tlie defendants, is really no more than this, that he should have his 
title, wliatever it was, as a zamindar, free from the allegation of the defendants 
that they had some other title. If he had applied to set aside a deed set up by 
the defendants impugning his ordinary title as zamindar, tlien relief might be 
granted to iiim by cancelling that deed ; but he cannot obtain relief in the shape 
of merely setting aside an assertion, which for all that appears may have been 
merely by word of mouth ” (Bajah Nihnoney Siwfk Deo v. Kalee Churn Bhiitta^ 
charjee (i4 B. L. R., 382). 

In Maharajah Bajundur Kishur Hinq Dahadoor v. Sheopursun Misser (10 
Moore’sl. A., 438), tlie Privy Council dealt with the case of a tenant of a portion of 
a zamindari wlio set uj) against the zamindar a holding different from that which 
was his true holding, and it seems to he considered that this was an interference 
with the zaniindar’s possession for which a suit would lie. Their [485] Lord- 
ships say, if this tenure be not interposed between the zamindar and the culti- 
vators, the ordinary I'elation between him and them exists; but if it be inter- 
posed, the zamindai ’s general proprietary title to tlie collections is gone, and in 
lieu of it lie is simply entitled to some jama from the mesne proinietors. It is 
obvious, then, that the assertion of such a title is a serious prejudice to a zamin- 
dar, and may materially interfere with the successful management of his 
zamindari. Sucli an intermediate tenure cuts off the possession, that is the 
zarnindar’s title to the rents and profits immediately derived from the cultiva- 
tor3 ” (10 Moore’s I. A., 449). In the earlier case of iVrticA;mv. Piicha- 

cootty CheMy (10 Moore’s I. 386), the facts were somewhat similar to the 
present. A zamindar, after granting to the plaintiff a lease of his zamindari, 
issued notices to the tenants not to pay tlie rents to the lessee. No other 
interference with the rights oi the lessee appears to have taken place, and no 
actual refusal to pay rent appears to have been alleged. The High Court gave 
a decree, declaring that the plaintiff was entitled to specific performance of 
the lease and to the possession and enjoyment of the zamindari under the 
terms of the lease. The Privy Council did not approve of the declaration as 
to the specific performance, hut affirmed the rest of the decree. 

These cases appear to us to jhstify this Court in making a decree in this 

case. 

The plaintiff has not asked for any injunction, though probably he might 
have done so, and only asks that the pottah should be set aside as against him. 
We think a decree substantially to that effect may be made. The decree of the 
lower Apiiellate Court dismissing the suit will therefore be set aside, and, instead 
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thereof, there will be a 4^)^ following form : — that the pottah of 29th 

Srabun 1280 granted by the Bajah to the defendant No. 1 be as between the 
plaintiff and the defendants in this suic set aside, and the plaintiff declared 
entitled to the possession and enjoyment of tlie zamindari under the terms of 
the ijara lease of the 12th Falgoon 1279 the aforesaid pottah notwithstanding. 

Appeal dismissed. 

[466] ORIGINAL CIVIL, 

TJie Hih September, 1H7G. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Macpherson. 


Tlie CoringaOil Company, Limited Defendants 

versus 

Koegler and others Plaintiffs. 


Contract Act (IX of 187}i), s. 28 — Agreement to refer in Arbitration — Suit 
for Damages for Breach, of Contract — Suit for Specific Performance 
of Contract to refer. 

A contract entered into between the plaintiffs and the defendants contained a clause, 
that “ in case of any dispute the same to be decided by two competent London brokers — one 
to be appointed by the buyers’ and the other by the sellers’ agents ; such brokers’ decision to 
be final,” but did not provide that no action should be brought till such decision was pro< 
nounccd. Matter of dispute arising, the defendants refused to appoint an arbitrator. In a 
suit for damages for breach of the contract, Md that the contraci was not one of the nature 
referred to in s. 28, Act IX of 1872. That section only refers to contracts which wholly or 
partially prohibit the parties- absolutely from having recourse to a Court of law. The first 
exception in that section applies only to a class of contracts where the parties have agreed 
that no action shall be brought, until some question of amount has first been decided by the 
arbitrators. 

Sfftnble : — A suit will not lie to enforce an agreement to refer to arbitration, even in the 
case referred to in the first exception to a. 28 of Act IX of I872. 

Appeal from a decision of Phear, J., dated 3 let of May 1875, and a decision 
of PONTIPBX, J., dated the 22nd of May 1876. 

The suit was one for damages for breach of contract. The facts are fully 
set forth in the report of the case before Phear, J., in the Court below (1. L. R., 

1 Cal., 42). The case first came on for settlement of issues, and an issue was 
raised as to whether the plaint disclosed any cause of action, which was decided 
in favour of the plaintiff. The case was then heard before PONTIFEX, J., on the 
merits, and a decree given for the plaintiffs. The defendants appealed from 
both decisions, but the appeal from the latter decision was confined exclusively 
to the facts of the case, [467] and is therefore omitted from this report. The ' 
ground of appeal from the decision of PHEifR, J., was “ that such a contract, as 
is mentioned in Act IX of 1872, 9 . 28, Exception I, was proved to exist 
between the plaintiffs and the defendant company in respect of the subject of 
this suit, and that the existence of such a contract was and is by the said 
Act a bar to this suit.'* 

Mr. Evans and Mr. Macrae for the Appellants. 


I CAL.— 40 
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Mr. Branson and Mr. Jachsmi for fciio liespondents. 

Mr. Evans contorKled that the contract was one which clearly came 
within s. 28 of Act IX of 1872, and fulfilled all the requirements of Exception 
1 of that section, and tlierefore inasmuch as the present suit was not one for 
specific performance of the contract to refer, or for the recovery of the amount 
awarded, the only suits which hy tlie express words of the section could be 
brought in such a case, the suit was .barred. Hy the express words of the 
Contract Act, the plaintiffs’ ijrojier course was a suit for specific performance 
of the agreement to refer. ,The leai ned .ludge in the Court below holds that to 
bring an agreement within Inception I of s. 28, the agreement must exclude 
tlie Courts in all resijects excej^t the matter which is the subject of the award, 
but it is submitted this is not so ; it amounts to saying that a case cannot come 
under the saving of Exception!, unless it would hut for the exception have 
come under the rule laid down mthe original section ; /. c., this contract cannot 
come under tlie cxceiition though witliin it, heeaiisoit does not contain a clause 
excluding the .lurisdictioii of the Courts on matters other than tiio subject 
referreii to arhitr.ition. It is suhmiUed that this contract is not only not illegal 
hut is a bar to the jiresent suit. 


Mr. Branson, for the ri‘spundent, relied on the judgment of the Court 
below, beginning at p. oO of tlie report in I. L. R., 1 Cal. The contract does 
not come within s. 28, because it does not contain a clause that the Courts shall 
ho excluded in all matters except what is decided hy the arbitrators. The 
contract must come witli.n tlie class of eontr.icts mentioned in the rule before 
the lienelit of the excojition can he taken ; [468] and, unless it comes strictly 
within the section, it should lie held not to he within it at all, because it would 
leave the plaintiffs without any remedy, as pointed out hy PheaR, J. If they 
had sued for specific performance it is dillicadt to see, even if the action were 
maintainable, how they could have obtained any practical relief. 


Mr. Marnip in reply. — decree tor specific peifonnance of a contract to 
refer can he enforced (see ss. 200, d26, .\ct VITI of 1859) 1 hy proceeding 


* [Soc 

Agrofjui'nt^ iTi rcstriint 
of l('g:d i)ro<Vf( lings \(ii(l. 


-Kvitn }igrt‘i-im'nt bv wliifli !in\ parly IhcTclo is restricted absolutely from 
fijforoiiig his rights under or in respect of any coritrsict by the 
usual legal proeei'dings in thi* ordinar\ tribunals, or which 
limits, the tune within whiidi he inav thus enforce his rights, is 
void to that i'xteiit. 

.Exception 1 . 'Phis scetioi* ‘.hall not render illegal a contract by which two or more 
persons agree that :ni\ dispute which nia\ arise between them 


Saving of contract 
refer to arbitration <lispute 
that iiia^ iriM‘. 


in respt'et of aiiv subject c)r cl}i.ss of subjects shall be referred to 
arbitnilion, and that onlv the amount .iwarded in such arbitra- 
tmii shall be recoverabh- in respect of the dispute so referred. 


When Hurli n cmitract hus been mnde, asnif may be browfht for tis specific fjerferrmnnee ; and 
tf Li suit, aiker tiuni for shcU sjucific perfoniKture. or fat the \ecorery of the amount so awarded, 
is broiKfht hy one party to sw h con tt act aymnst any other such party in respect of any subject 
which Owy hare so agreed to refer, the exisieme of such contract shall be a bar to the suit. 


Kxe.epti«)ii i2.-~Nor shall this section render illegal any 
contract in writing, bv which two or more persons agree to 
refer to arbitration an> question between them which has already 
arisen, or affect an\ provision of anv law in force for the time 
being as to refereaices to arbitratioii.] 


Saving of contract t»» 
refer questi()ii'‘ that have 
already arisen. 


t [Sec. 200 If the decree be for nn\ specific movc.iblc, or for the specific performance of 
any contract, or for the perforiiunce of any other particular act, it 
Decree for moveable shall be onforcf'd bv the seizure, if practicable, of the specific 
property , performance of inovciihU*, and the dclixerv thereof to the party to whom it shall 
contract, or alternative. have been adjudged, or by imprisonment of the party against 
whom the decree is made or by attaching his property and keeping 
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against the defendants for contempt of the order of the Court. Tlio plaintitTs 
too might have sued for breach of the contract to refer. • But they Itavo brought 
a suit which the Legislature has expressly prohibited. 

The following Judgments were delivered : — 

Garth, C.J. — The first point vrhich we liave to decide is that which was 
argued before Phear, J., in the Court Imlow. and liis judgnuuit upon which is 
reported in the January number of the Indian Law Kepoits (1. L. K., I Cal., 
page 47). 

The defendant contends that the contract upon which this suit is founded 
is one of the class described in the 1st exception of s. of the Conti act Act, 
and, consequently, that as the disjiuto which has arisen between him and the 
plaintiffs remains undecided by arbitration, no suit can he brought ij]>on it, 
except for a specific performance of tlie agreement to refer. Certainly, as PKK.v U, 
J., very truly observes, the plaintitls, if this were so, would he in an unfortu- 
nate position, because the defendant has distinctl\ refused to red'er the disjiulo 
to arbitration ; and, as according to the jireseiifc law, no suit will lie to eom])(d 
him to refer, the defendant, if he is right in his conlention, may, hv his own 
breach of the contract, deprive the jdaintiffs of any remedy whaLevtjr. Happily 
for the interests of justice in the present ease, we think it quite clear that 
Phear, J., is right, and that the contract is not one of those descrihed in the 
28th section of the Contract Act. 

That section does not apply to contracts which merely contain a jirovi- 
sion for raferrum difiputea to arhitration, hut to those w'hieh wholly or 
partially prohibit the parties from having recourse to a [469J Court of law'. 
If, for instance, a contract w'cre to contain a stijadation, tliai. no action 
should be brought upon it, tliat stipulation would, under the first part of 
s. 28, be void, lieoause it would restrict both parties from enforcing 
their rights under the contract in the ordinary legal tribunals ; and so, if a 
contract w'ere to contain a double stipulation, that any dispute lietween the 
jiarties should be settled liy arhitiation, and tliat neither [larty sliould enforce 
their rights under it in a Court of law', that would he a valid stiimlatiori, so 
far as regards its first hianch : vi/., that all disputes between the parties i-hould 
be referred to arbitiation, because that of itself would not have the effect of 

the sumo under attiichiiKMil until further order of the CIoiirL, oi h\ both iirul 

uttiiehiiieiit, if iicce.ss.iry ; or if alteriiativo dainages lie Jiwir<trd, h.\ h'vving siu-h cl.'tiiijift^"^ iii 
the mode liercinaftcr provided for tin* (\e«-ution of .i deeree for inoiii . 

Sec. 3‘2C : — Whciuinv person or perhOii>» shall l»v ni instrunicMl lu writ ing agree that .in\ 
differenecs hotween them or iiiiy of tlieni >.hall In- referred tfi the 
Agreement of parties arbitration of any person or jNjr.soiis named in the agi cement or to 
to refer to arbitration he appointed b\ aii\ Court h.iving jun''dictioii* intlie matter to 
may be filed in the Court, which it relates, applieation ina\ In* made h> the ])artn‘s thereto 
or any of them that the agreement be filed in Mieh C«>nrl. < )n hueh 
applieation being made, the Court shall direct such notice t" be given to an\ <■! the partii's 
to the agreement, other than the applicant'^, .i*» it ina> think ncceshar\ , re(|niniig such 
parties to show cause, within a time to l»o specified, why the agreement should not be tiled. 
The application shall be written on a stamp paper of one-fourth cif the \.ilne prescribed for 
plaints in suits, and .shall he numbered and regi.stered as a f>uil lietwceii some or oin; of the 
parties interested or claiming to Ik; interested .isidamtifls or plaintifT, and the others or other 
of them as defoiidants or defendant, if the applieafimi h.ivo been presented bv all the parties, 
or, if otherwise, between the applicant as plaiutift and the other parties as defendant.**. 
If no sufficient cause be shown against the agroc*inenl. t he agreement shall be filed and an 
order of reference to arhitratnm .shall be made thereon. The several 
Provisions of t h i .s provisions of this chapter, so far as the> an* not inconsistent with 
chapter applicable. the terms of am agroenicnl so 1ih*d, shall lie .ipphc.ihle to all 

proceedings under an order of reference made b> the Ctmrt and to 
the award of arbitration and to the enforcement of such award.] 


315 



I.L.K. 1 Cal. 469 the cobinoa oil cu. v. eoeglbb &o. [1876] 

t • 

ousting the jurisdiction of the Court , but the latter branch of the stipulation 
would be void, becau^p by that the jurisdiction of the Court would be neces- 
sarily excluded. 

Then the 1st exception in the 28th section applies only to a class of con- 
tracts where [as in the cases of Scott v. Avery (5 H. L. C., 811) and Tredwen v. 
Holman (8 Jur., N. S», 1080 ; S.c. 1 H. & C., 72), cited by Phear, J.] the parties 
have agreed that no actipii shall be brought until some question of amount has 
first been decided by a reference ;.as, for instance, the amount of damage which 
the assured has sustained in a marine or fire policy. Such an agreement does 
not exclude the jurisdiction of the Courts ; it only stays the plaintiff's hand till 
some particular amount of money has been first ascertained by reference. 

Now it is clear that in this case the contract does not exclude the juris- 
diction of the Courts at all ; it merely provides, as hundreds of commercial 
contracts provide, for a reference of disputes to arbitration, and it is perfectly 
clear law that such a clause does not oust the jurisdiction of the Courts. 

This api)eal will, therefore, be dismissed with costs on scale No. 2. 

Maopherson, J. — I see no reason to differ from Pheak, J., in the con- 
clusions he arrived at on the point of law, and I agree in thinking the appeal 
should be dismissed with costs. 

Appeal dismissed. 

Attorney for the Appellants : Mr. Heckle, 

Attorney for the Respondents : Mr. Pittar, 

NOTES. 

[ ENFORCEMENT OF AGREEMENT TO REFER TO ARBITRATION— 

The Bocoiid clause of the exception to the Indian Contract Act, 187'i, sec. 38, was 
repealed by the Spocidc Relief Act 1 of 1877, sec. '21, which contains this proviso : — 

‘ ‘ Save as provided by the Code of Civil Procedure no contract to refer a controveray to 
arbitration shall bo specifically enforced, but if any person who has made such a contract and 
has refused to perform it sues in respect of any rtubjcct which be has contracted to refer, the 
existence of such contract shall bar the suit. ’* 

By section 21 of the Indian Arbitration Act IX of 1899 it is enacted : — 

" In section 21 of the Specific Relief Act, 1877, after the words ‘ Code of Civil Procedure’ 
the words and figures ‘ and the *[ndi<iii Arbitration Act, 1899 ’ shall be inserted, and for the 
words ‘ a controversy ’ the words ‘ present or future differences ’ shall bo substituted. ” 

See also see. 3 thereof as rcgatdi) cases where that Act applies. 

Bee sIko ('186;^ G Mad., 368, where the Court interfered on the ground of misconduct of 
the arbitratoi.] 
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|;470] ORIGINAL CIVIL. 

The 19th June, 1870 
Present ; 

Mb. Justice Pontifex. 


Johurra Bibee 
vSrsus 

Sieegopal Misser and others. 


Hindu law — Miiakshara — Widoio — Maintenance— Joint ancestral hiismess — 
Debts incurred by Manager oj joint family in trading. 

A joint family property acquired and maintained by the profits of irado is subject to all 
the liabilities of that trade. 

Ramlal Tiiakursidas v. Lakmichand (1 Bom. H. C., App., 51, at p. 71) followed. 

This was a suit for a declaration, that the plaintid as widow of one 
Monohur Lall was entitled to maintenance out of the rents and profits of a 
house, No. 13, Eoopchand Roy's Street, in Calcutta. For thespurposes of this 
report it may bo assumed that the said Monohur Lall, together with his father 
Luchmeenarain and his uncle Elurrynarain, formed a Hindu joint family 
subject to the Mitakshara law. 

The house in question was acquired by Luchmeenarain, partly out of funds 
received by him from the estate of his father Chotai Lall, and partly out of the 
profits of a business for the sale of shawls, silks, and Benares piece-goods, 
which he carried on with money, portions of which were given him by his 
father, and portions received by him from his estate. Some time after the 
acquisition of the said house, Monohur Lall died, leaving the plaintiff, his 
father Luchmeenarain and his uncle Hurry narain surviving him ; and the 
plaintiff resided in the house until the year 1866 when Luchmeenai’ain died 
and Hurrynarain took possession of the ivhole family estate including the house 
and the business. Disputes then arose between the plaintiff and Hurrynarain, 
and litigation ensued, but after some negotiation, it was agreed that she should 
continue to reside in the house, and that Hurrynarain should provide her with 
maintenance and money for the performance of her religious ceremonies, which 
he continued to do until April 1875. On 17th April 1875, Hurrynarain, having 
failed in the business, tiled his petition in the Insol^^ent Court, and the whole 
of his estate and effects [471] became vested in the Otlicial Assignee. From 
that time the plaintiff received no maintenance, nor money for religious coro- 
monies. On 5th August 1875, the Official x'^ssignee sold the house to Sreogopal 
Misser, who called on the plaintiff to remove from the house. , 

In the present suit, which was brought against the Official Assignee and 
Sreegopal, the plaintiff submitted that, as the widow of Monohur Lall, she was 
by Hindu law entitled to be maintained and supplied with money for religious 
ceremonies out of the property which belonged to the family ; that the 
defendant Sreegopal Misser, purchased the house with full notice of the 
plaintiff’s right to maintenance from the rents and profits thereof ; and alleged 
that there was property in the hands of the Official Assignee forming part of 
the estate. She prayed that she might be declared entitled to maintenance out 
of the rents and profits of the house ; or that it might be declared that she 
was, as the widow of Monohur Lall, entitled to be maintained and supplied 
with money for her religious ceremonies out of the estate in the hands of the 
Official Assignee ; that the amount of such maintenance might l)e fixed ; and 
that she might be declared entitled to have a suitable residence provided for her. 
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Tlie Official Assignee, in his'written statement, stated that Hurrynarain 
described himself in his.petition of insolvency as carrying on business in the 
name of Luohmeenarain and Hurrynarain as merchants, and that the sale and 
conveyance to Sreegopal Misser was of the right, title, and interest of Hurry- 
narain as vested in him. He submitted his right and interest in the suit to 
the decision of the Court. 

The defendant, Sreegopal Misser, slrated that lie )iad purchased the said 
liouse and premises, but that he^iad never obtained possession thereof, and 
had instituted a suit with the object of obtaining such possession. 

The case came on for settlement of issues. 

Mr. Bnmsun and Mr. Bonnrrjrc ior the plaintiff. 

Mr. Kennedy and Mr. Ingram for the Official Assignee. 

Mr. Kvans and Mr. Maegregor for the other defendant. 

[472] Mr. -Cndor the Mitakshara law, a Hindu widow's charge 

for maintenance is a charge on the estate of her deceased lius})and and on 
every i)art of it- - see linmchand ra Dikshit v. Saoitnhai (t Horn. II. C., A. C., 
73). This is not so however by the Bengal law, by which she only has sucli 
charge against one who takes the estate with notice of her claim — i>. AT. 
Bhagahati Dani v. Kanaila! Mitter (8 B. L. H., 22o), Munsamut Golah Koon- 
wur V. Collector of Bcnareti (1 Moore’s f. A., 246), and Khettramani Dasi v. 
Kanhimah Dos (2 B. L. K., A. C., 15). The last case was one where a widow 
sued her father-in-law for maintenance, and it was held under the law in 
Bengal that she was not entitled to it ; but it is submitted it would bo different 
by Mitaksliara law, wliore the son is from bis birth a co-sharer with his father. 
[PoNTIFEX, J., roferroil to Gtrdlmree ball v. Kanto ball (L. K., 1 Ind. App., 
321 ; S. C., 14 B. Ij. K., 187) as to the power of alienation of a father as 
against his sons by Mitakshara law. Why should the widow have a greater 
right to complain of alienation than her husband : bo would be bound by it.j 
In this case, the plaintiff alleges it was alienated and purchased with notice 
of her claim. 

As to her right to residence, the case of Mamjala Debt v. Dtnanath Bose 
(4 13. L. R., O. C., 72), decides that in her favour. [PoNTiFEX, J. — That 
would not be to the (exclusion of Hurrynarain ; if there were only room for him 
and his family, she would have no right of residence in the family dwelling- 
house.' In that case, she would probably be entitled to maintenance to enable 
her to reside elsewlieie. It is submitted tlie plaintiff hero is at least entitled 
to an incjuiry as to her maintenance and residence. 

Mr, Kennedy for the Olheial .Assignee. —In a joint family governed by 
Mitakshara law, noono has any right toadofinite share; it isakind of corporation. 
Right to maintenance is subject to the ordinary obligations of the joint family. 
In this case, the insolvent was carrying on an ancestral family business on 
behalf of the joint family, and if it became indebted, he bad a right to pledge the 
credit of the family to pay the debts— 7to/i/a/ [473] Thakiirsidas v. Lakmichand 
(1 Bom. H. C., App., 51, at p. 71). • A widow cannot have a greater right than 
her husband would have had, or lie in a better position than one who on a parti- 
tion would be entitled to a share of the property. Even admitting her right to 
reasonable maintenance, there is, by the justifiable conduct of the manager of 
the hiinily, no property out of which she can he maintained. Her credit to the 
amount of her claim was pledged to carry on the business. If she has such a 
right, she can come in as a creditor and prove her claim in the usual way. 
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Mr. Evans for defendant Sreegopal Misser. — There is no cause of 
action against the purchaser. The plaintiff, as a member of tlio joint family, 
would be liable for the losses, just as she would be entitled to l^etiefit by its 
gains ; her maintenance would increase with any increase of the business. If 
the trading debts of the business increase, so that the business fails, she will 
have no claim to maintenance, not at any rate in priority to the debts ; she 
admits that but for this business she would have no maintenance. If the debts 
are improperly incurred, the Court might say the alienation should not bo valid, 
or the debts should not be paid, but not in siufli a case as this. As to residence, 
the case of Mungala Debt v. Dnianath Bosr (4 i). 1j, R., O. C., 72) does not 
lay down that the widow is absolutely, and in all circumstances, entitled to 
reside in the family dwelling-house. 

Mr. Branson in reply. —The maintenance of a Hindu widow by Mitakshar;*, 
law would not bo liable to variation with tiio increase or doci*ease of the family 
business. She is not part of the joint family so as to entitle her to any 
increase. She is only entitled to that share which her husband would have 
had a right to on partition : she is to that amount a creditor of the estate. 
Under Mitakshara law, the widow cannot obtain a partition when she sees her 
rights endangered as she can by the Bengal law. Sim is entithul to mainte- 
nance notwithstanding alienation hall v. MitHsanm! KmisiUali (2 Agra 
H. C., 42). 

[474] Pontifex, J. — The plaintiff' in this case is the widow of Monohur 
Lall, who*died in the lifetime of his father Unchmeenarain Kiippoor Khettry. 
Luchmeenarain left a brother loint in estate, llurryuaraiii Kiipi)oor Khettry, 
who subsequently became insolvent. The parties wore, and are, governed by 
the Mitakshara law. 

The plaintiff' claims that, as the widow of Monohur Lall, she has a right 
to be maintained and supplied with money for the performance of her religious 
ceremonies out of the rentsj and profits of the house, No. 13, Roopchand Roy’s 
Street, in Calcutta, as property which belonged to the joint family, and that 
any interest which passed to the Official Assignee as representing Hurrynarain, 
the surviving member of the joint family, passed subject to such rights. A great 
many ca.ses have been cited in support of the proposition, that a widow has 
what is called a lion for maintenance on the joint estate and particularly in a 
Mitakshara family. It is not necessary for nje to givesiny opinion on the ordinary 
case, w^here the surviving members of a joint family contract to convey witlioiil/ 
reserving the widow’s rights, for in my opinion the present is a special case 
which does not fall within the ordinary rule. The plaintiff’, in her plaint, 
admits that the property, out of which she claims maintenance, was acquired 
by her father-in-law, partly by money supplied to him by his father, and partly 
out of the profits of a business for the sale of shawls, silks, and Benares piece- 
goods which he carried on with moneys, portions of which were given to- him 
by his father, and jDortions received by him from fiis estate, fri mv ojjinion, 
the business established and carried on with moneys so derived must be 
treated as a joint family business, and in fact the insolvent was carrying on 
such business at the date of his insolvencVias appears by tlie written statement 
of the Official Assignee. 

It was in respect of his debts incurred in such business that Hurrynarain 
was adjudicated insolvent. And it was not alleged that any of the debts were 
incurred impi'operly, or otherwise than in the duo course of business. The 
debts of the family business became greater than could be provided for by 
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the insolvent or the joint family property, and the insolvent aooord<C47d] 
ingly filed his petition. It seems to me that the law is correctly laid down 
in the case of Bamial Thakursidas v. Lakmichand (1 Bom. H. G., App., 
51, at p. 71). that persons carrying on a family business in the profits of which 
all the members of the family would participate must have authority to pledge 
the joint family property and credit for the ordinary purposes of the business. 
And, therefore, that debts honestly incurred in carrying on such business must 
override the rights of all members of the*joint family in property acquired with 
funds derived from the joint business. In other words, it seems to me that 
those who claim to participate in the benefits must also be subject to the 
liabilities of the joint business, and by the plaintiff’s own admission, the joint 
family title to the house, in respect of which she claims, would not have 
existed, except for the profits of the business. I had some difficulty at first in 
seeing how the house could vest in the Official Assignee without being subject 
to the claim of the plaintiff ; hut the debts being joint business debts and as 
such, debts for which business creditors could liave attached the property, the 
whole interest in tlie property vested in my opinion in the Official Assignee ; for 
the proceedings in insolvency are in fact substituted for separate suits by 
creditors. In this case, the property was put up for sale by the Official 
Assignee, subject to the plaintiff’s right (if any) to maintenance, and was so 
conveyed. The effect of such conveyance is, that tlie purchaser took only such 
estate as the Official Assignee could give, but if the plaintiff had no right the 
purchaser would take an absolute estate. In my opinion, the plaintiff, under 
the circumstances of this case, has no right as against joint creditors to main- 
tenance or residence, out of or in the house in question, and as the plaint is 
confined to this particular house, there is no case made for any further enquiry. 
At all events, the enquiry can’t be made in this suit against the present defen- 
dants, though there may be a right to an enquiry against the Official Assignee 
separately. I am, however, of opinion that the plaintiff has no claim which 
can be enforced against any part of the joint estate, until after payment of 
the [476] joint trade debts. The Official Assignee must have his costs out of 
the estate of tlie insolvent, and Mr. Evans’ client must have bis costs from 
the plaintiff. 

Suit dismissed. 

Attorney for the Plaintiff : Baboo Joykissen Gangooly. 

9 

Attorneys for the Official Assignee : Messrs. Dignam and Bobiiison. 

Attorney for the othoi defendant : Mr. Carapiet, 


NOTES. 

[ HINDU FAMILY BU81NESS- 

1. Minor's interest in famil> business will be bound, but not those properties which he 
separately acquires (1908) 29 All., 178 : 4 A. L. J. 94 : (1907) A. W. N., 13. 

2. Minor not personally bound, but hjs interest will be -(1878) 8 Gal., 788. 

8. How far member is personally liable (1898) 22 Mad., 186; (1901) 28 Mad., 149 
(1901) 3 Bom. L. R., 144 ; (1902) 27 Bom., 157 ; (1907) 9 Bom. L. 1289. 

4. Where not an ancestral business ;>-(1877) 8 Cal., 806, at 510. 

6. Power to pledge the family properties for a joint debt in the course of the business 

(1892) 20 Gal., 488. 
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6. Liability of thp firm on a pro-note when its credit is pledged whether in the coarse of 
the firm’s business or not : — (1908) 10 Bom. L. R. 668 aflinncd^in (1909) 11 Bom. L. R. 885. 

7. The rule of liability holds oven in respect of Dayabhaga families running a family 
business : — (1880) 8 Oal. 798. 

8. As regards limitation in respect of the joint liability See (1885) 12 C&l. 389. 

9. Effect of insolvency on the family business : — Sec (1895) 21 Bom. 205. 

10. Reversioners are bound by debts Incurred by the widow in the course of business 
descending from the husband : — (1901) 26 Bom. 206/ F B.] 


[1 Gal. 476] 

APPELLATE CIVIL. 


The Slst Auqust, 1S7(*. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. .Icstice Macphersdn. 


Sib Clmnder Mullick 
versus 

Kissen Dyal Opadhya and another. 

Small Cause Ccnirt Act (IX of IH6()), s. 42—row(^' to restore case 
struck off for default in appearance. 

A Court of Small Causes, constituted under Act IX of 1850, can, during the .same day, and 
at the same sitting of the Court, cx parte restore a cause once struck out under s. 42, though 
the order for striking off may have boon duly recorded. In such a case, it would be open to 
the defendant to apply to set aside such ex parte order, and the .sufficiency of the grounds c.f 
the application would be a question for the discretion of the Judge. 

The folloviring case was roforrod to the High Court, under s. 7, Act XXVI 
of 1864, by the first Judge of the Small Cause Court, Calcutta : — 

“ On the 8tli of February 1876, tlie plaintiff instituted a suit against the 
defendants in this Court, to recover Rs. 1,000 due on a balance of account for 
goods sold and delivered, the plaintiff abandoning all excess. The summons 
was returnable on the 15th of Feliruary 187^*. On*the 15th of February 1876, 
the cause was called on in duo course and adjourned ])y me — there being no 
time to hear it on that day — to the 6th of March 1876. On the 6th of March 
1876, the cause was again called on in duo course, hut as neither the plaintiff 
nor any one on his behalf appeared, I ordered the case to he struck [477] out, 
acting under s. 42* of Act IX of 1850. A few minutes after I had so ordered the 
cause to be struck out, Mr. 0. F. Pittar, who had appeared as the plaintiff’s 

•[Soc. 42 : — If upon the day of the return of any summons, or at any continuation or 
adjournment of the said Court, or of the cause for which the .said .summons shall have been 
issued, the plaintiff shall not appear, the cause shall be struck out ; and if he shall appear, but 
shall not make proof of his demand to the satisfaction of the Court, the Judges may non-suit 
the plaintiff or give judgment for the defendant ; and, in either case, where the defendant 
shall appear and shall not admit the demand, may award to the defendant, by way of costs 
and satisfaction for his trouble and attendance, such sum as they, in their discretion, shall 
think fit ; and such sum shall be recoverable from the plaintiff by such ways and means as 
any debt or damage ordered to be paid by the same Court can be recovered : provided always, 
that if the plaintiff shall not appear when called upon, and the defendant, or some one duly 
authorized on his behalf, shall appear, and admit the cause of action to the full amount 
claimed, and pay the fees payable in the first instance by the plaintiff, the Court, if it shall 
think fit, may proceed to give judgment, as if the plaintiff had appeared.] 
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attorney on the first day the cause was called on, made an application to me to 
restore the cause ; and having satisfied me that the absence both of the plaintifif 
and of himself had arisen from a reasonable mistake, I ordered the cause to be 
restored, and also ordered a fresh summons to issue, on payment of full costs, 
returnable .on the 20th of March 1876. At the time Mr. Pittar made his 
application, the pleader of the defendants was not present, and the order for 
striking out had been entered on the record as follows Plaintiff absent ; 
second defendant with pleader present /struck off.’ This order had been 
initialled by the clerk, but not signed by me, though, it would, in due course, 
have been duly authenticate'd by me under s. 81’*' of Act IX of 1850. On the 
20th of March 187G, on the cause being called on, and before the plaintiff had 
gone into any evidence, Mr. Arrikid, who appeared as the pleader of one of the 
defendants, objected to my right to hoar the cause, on the ground that, when 
once a cause has been struck out, the Court has no power to restore it. 

“ I am of opinion that tho objection is fatal to the plaintiff, for though it 
seems that some Judges of this Court have, on several occasions, restored 
causes previou#y struck out, other Judges again have refused, on the ground 
that they have no power so to do. 

“Section 37t of Act TX of 1850 gives this Court power to try in a summary 
way, and give judgment in cases where the plaintiff appears and the defendant also 
appears and answers ; and s. 42 of the same Act, which is a repetition of 9 & 
10 Viet., c. 95, s. 79 (County Courts Act, 1846) gives the Court power to 
strike out the cause where tho plaintiff shall not appear, and also to non-suit 
the plaintiff if he shall fail tp prove his demand, and give judgment for the 
defendant ; but no express power is given to this Court to restore a cause when 
struck out. 

“ But it has been argued that s. 41 I of Act IX of 1850, which gives the 
Judges of this Court power to make rules for regu-[4783lating the practice and 
proceedings of the Court, also gives this Court power in any case not expressly 
provided for by the Act, or by the said rules, to adopt and apply tho general 
principles of practice in tlio Supreme Court, that is to say, the High Court, 

• ISe<\ 81 :-'Thc Clork of every Court holdeu under this Act shall cause a record of all 
summonses, and of all orders, and of all judgments and executions, and returns thereto, and 
of all doeb, and of all other pro(^:dings of the Court, to bo fairly entered, from time to time, 
in a^ook or books belonging to the Court, which shall bo kept at the Office of the Court ; and 
shall be duly authenticated by one or more of the Judges ; and such entries in the said book 
or books or a copy thereof bearing the seal of tho Court, and purporting to be signed 
certified as a true copy by tho Clerk of tho Court, shall be admitted in all Courts and places 
as evidence of such entries, and of tho proceedings referred to by such entry or entries, 
of the rognlaritj of such proceedings, Avithout any further proof.] ’ 

t £Sec. 37 : The Judges of the Court shall bo empowered to determine all questions as 
well of fact as of law or equity, as administered in the Supreme Court, in all cases which 
they have authority to try.] 

X [Sec. 41 The Judges of each Court, holden under this Act, subject to tho approval of 
the Judges of the Supreme Court, shall have power to make and issue all the general rules for 
regulating the practice and proeei'dirigs of the Court, and also to frame forma for every pro- 
ceeding in the Court for which they sRall think it necessary that a form be provided, 
and ako for keeping all books, ciitrics, and accounts to be kept by the Clerk of the Couxt. 
Mid, itom time to time, to alter any such rule or form; and the rules so nude and 
the forms so framed, shall be observed and used in the Court of that Presidency and shall be 
sent to the Sapr^ Court for approval, but shall be of force untU disapprov^ ; and in anv 
ease, aet expressly provided for herein, or by the said rules, the general principlas of 
in the SupniaM Court may be ^opled and applied at the discretion of the Judaea to acd<»s 
and proceedings in their Court.J 
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to actions and proceedings in this Court. Further, that by s. the Code 

of Civil Procedure, the High Court has power under tl^at section, even after it 
has dismissed a suit, to issue a fresh summons on the plaint already filed — in 
other words, to restore the case. The Code of Civil Procedure, however, with 
the exception of four sections (which do not include s. 110), especially extended 
under the provisions of s. ISt of Act XXVI of 1864, is not applicable to this 
Court, so that, if I were to act under that section, I should in effect be extend- 
ing to the Court a section of a Code which is clearly not applicable to it. Under 
any circumstances, I think it a question more* of procedure than practice, and 
holding such an opinion it is clear that s. 41 of Act IX of 1850 would not be 
applicable to the present question. 

“ There is a case, however, of Joiics v. Jonen (5 D. & L., 628 ; S.C., 1 Cox 
& Macrae’s C. C. Cases, 92), in which Colekidge, J., says : — ‘ I do not mean to 
say but that a Judge might alter his judgment on the same day during the sitting 
of the Court, but he can have no authority to alter it in his chambers and 
behind the back of the parties, after the Court has been broken up.’ But this 
is a mere dictum, and, indeed, would hardly apply to this casef where one of 
the parties was absent. I think, therefore, that when once an order of such a 
nature j;ias been made and correctly recorded, this Court has no power to alter 
such order ex parte, unless authorized by the Act so to do. 


I have been requested by the plaintiff’s attorney, under s. 7 I of Act 
XXVI of 1864, to reserve the following question for the opinion of the High 
Court ; — 

Whether a Court of Small Causes, constituted under Act IX of 1850, 
can, during the same day, at the same sitting of the Court, ex parte restore 
a cause once struck out under s. 42 of tlie same .\ct, wlion the order of striking 
out has been made and correctly lecorded.’ 


If neither pH.rty appear,' 
suit to be dismissed with 
liberty to the plaintid tu 
bring a frosh suit. 

Or if sufficient excuse for 
non-appearance, a fresh 
summons may be issued. 


* [Sec. 110 : — If, on the day fixed for the defendant to appear 
and answer, or any other day subHcqueiit thereto to which the 
hearing of the »nit may he adjourned, neither party shall appear 
cither in person or by a pleader when duly called upon by the 
Court, the suit shall be dismissed. Whenever a suit is dismissed 
under the provisions of this section, the plaintil! shall lie at 
liberty to bring a fresh suit unless precluded by the rules for the 
limitation of actions, or if he shall within the period of thirty 
days sati.sfy the Court that the^c was a sufficient excuse fqr his 
noii-apX)carancc, the Court ma> issue a fresh summons upon the 
plaint already filed.] 


t [Sec. 16 : — The Local Government may, with the sanction of the Governor-General of 
India in Council, declare that the whole or any jiart or parts of 
Code of Civil Procedure the Code of Civil Procedure shall bo applicable to any Court held 
may be extended to Small under Act TX of 1860, or under this Act ; and the procedure 
Cause Courts. prescribed in the said Code, or the part or parts thereof so 

declared to be applicable shall thereupon be the procedure followed 
in such Court. Provided that no right of appeal or review shall in any case be given by any 
declaration made under this section.] 

: [Sec. 7 ; — In any cause of an amount exceeding five hundred rupees, the Judges of the 
said Courts of Small Causes shall reserve any question of law or 
In what cases questions equity or any question as to the admission or rejection of any 
to be reserved for the evidence as to which they shall entertain any doubts, or which 
opinion of the High Court, they shall be requested by either party to the* suit to reserve, for 
the opinion of the High Court, and shall give judgment contin- 
gent upon the opinion of the said High Court, on a case which they shall thereupon be 
entitled to state to the said Court. If only two Judges sit together and shall difior in opinion, 
the question on which they differ shall be so reserved.] 
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[ 479 ] “ My judgment, therefore, contingent on the opinion of the High 
Court on the above question, will be for the defendants. ” 

Mr. Macrae^ for the Plaintiff, contended that even if the Judge could not, 
under s. 41^ have adopted the portion of the Civil Procedure Code, s. 119, under 
which a case of this kind might have been restored in the High Court, the 
Judge might have restored the case under s. 53 + of Act IX of 1850, by ordering 
a new trial ; ” there would perhaps bo some doubt as to whether this section 
would apply to a case which had boon dismissed for default, as it might be said 
no actual trial had taken place. There is no express power in the Small Cause 
Court Act to restore cases. In a case under the corresponding section of the 
County Courts Act (9 & 10 Viet., c. 95, s. 89), it was hold that the County 
Court Judge had a discretionary power to grant a new trial, and that a rule of 
practice passed by the Judges, as to the exercise of that power, did not inter- 
fere with such discretion: In re Carter v. Smith (24 L. J., Q. B., 141). 
[Garth, C.J. — There is no doubt that cases arc frequently restored in the 
County Courts. Magpherson, J. — Was there any default under s. 42 by the 
plaintiff ? It seems he did appear on the day the case was struck off.] That 
appears to he so, and, therefore, on a strict construction of the section, he 
might be neld to have made no default in appearing. The Judge says the case 
was a proper one to restore, if he had the power. [GARTH, C.J. — Would 
there not be an inherent power in the Court to correct a manifest injustice in a 
case like this by restoring the case ? (See Been Dyal Paramamck v. Bam 
Goomar Chowdry, 9 W. R., 284.)] Refers to s. 41, Act IX of 1850. The 

* [See. 119 : — No appeal shall lie from a judgment passed 
ex parte against a defendant who has not appeared or from a 
judgment against a plaintiff hv default for non-appearance. But 
in all cases in which judgment may be passed ex parte against a 
defendant, he niav apply within a reasonable time not exceeding 
thirty days after any process for enforcing the judgment has 
been executed, to the Court by which the judgment was passed, 
for an order to set it aside ; and if it shall be proved to the 
satisfaction of the Court that the summons was not duly served, 
or that the defendant was prevented by any sufficient cause 
from appearing when the suit was called on for hearing, the 
Court .shall pass an order to set aside the judgment, and shall 
afipoint a day for proceeding with the suit. In all cases of 
judgment against a plaintiff by default, he may apply, within 
thirty days from the date of the judgment, for an order to set it 
aside ; and if it, hliall be proved to the satisfaction of the Court 
that the plaintid was prevented by any sufficient cause from 
appearing when the suit was called on for hearing, the Court 
shall pass an order to sot aside the judgment by default, and shall 
appoint a day for proceeding with the suit. But no judgment 
shall be set aside on any such application as aforesaid, unless 
notice thereof has been served on the opposite party. In all 
cases in which the Court shall pass an order under this section 
for .sotting aside a judgment, the order shall be final ; but in all 
appealable cases in which the Court shall reject the application, 
an appeal shall lie from the order of rejection to the tribunal to 
which the final decision in the suit would be appealable, provided that the appeal be preferred 
within the time allowed for an appeal from such final decision, and be written upon stamp 
paper of the value proscribed for petitions teethe Court where a stamp is required for petitions.] 

+ [See. 68 Every order and judgment of any Court holden under this Act, except as 
herein provided, shall bo final and conclusive between the parties ; but the Judges shall have 
power to non-suit the plaintiff, in every case in which satisfactory proof shall not be given to 
them, entitiiiig either the plaintiff or defendant to the judgment "of the Court ; and shall also 
in every case whatever, have the power, if they .shall think fit, to order a now trial to be had, 
upon such terms as they shall think reahonable, and in the meantime to stay the 
proceedings.] 


No appeal from judgment 
passed cx parte or by de- 
fault. 

When and how judgment 
cx-parte against a defen- 
dant may bo sot aside. 

When and how judgment 
by default against a plain- 
tiff may be set aside. 

No judgment to be sot 
aside without notice to 
opposite party. 

Order for sotting aside 
judgment shall be final. 

In appealabh, cases an 
appeal from order of re- 
jection. 

Proviso. 
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Small Cause Court, like aU Courts, would have an inherent power to correct 
mistakes, but it is submitted that s. 53 would, on the widest construction that 
can be given to it, apply to any order made by the Judge, and therefore he was 
not debarred from restoring this case. 

No one appeared for the defendant. 

[ISO] The Opinion of the High Court was delivered by 

Garth, C. J* — We are of opinion that a Coprb of Small Causes, constituted 
under Act IX of 1850, can, during the same day, and at the same sitting of the 
Court, ex parte restore a cause once struck out under s. 42, though the order for 
striking off may have been duly recorded. 

It is always, of course, open to the defendant in such a case to apply to 
the Court upon sufficient grounds to set aside the ex parte order ; and the 
sufficiency of such grounds would in each case be a question for the discretion 
of the Judge. 

The sum of Bs. 230, which has been brought into Court by the plaintiff 
in this case, will be refunded to him. 

Attorney for the Plaintiff : Mr. Pttlar. 
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THE INDIAN LAW REPORTS, CALCUTTA SERIES. 
CONTAINING CASES DETERMINED BY THE 
HIGH COURT AT CALCUTTA AND BY. THE 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
ON APPEAL FROM KIAT COURT AND FROM 
ALL OTHER COURTS IN BRITISH INDIA NOT 
SUBJECT TO ANY HIGH COURT. 

CALCUTTA-YOL. 11-1877. 

APPELLATE CIVIL. 

The 10th June, 1070. 

PUESENT : 

Mr. Justice Markby and Mb. Justice Mittek. 


Baoidoyal Khan and others Plaintiffs 

vereus 

Ajoodhia Bam Khan and others Defendants.* 


t (->SW. R.428] 

Ciuil Procedure Code (Act VIII of 1859), s, 20, ch. 4 and 5, ss. 185, 189, 
and 141 — Atnendment of plaint — Alleoations of facU — Limitation — 

Act IX of 1871, s. 19 — Personal equity. 

In 1817 tho ancestor of the plaintiffs had obtained from the zamindar a maurasi istemrari 
lease of a certain portion of his property. In 1837 the entire zamiiidari was put up to sale for 
arrears of Government revenue, -and was purchased by (iovernmont as tho bighiist bidder, who 
thereupon granted a lease for a term of twenty years to W. This revenue sale was never sot 
aside; but in 1842 the Government restored the estate to the Rajah zamindar with all tho 
prior incumbrances, but subject to his confirming tho lease to W. In 1844 the father of the 
plaintiffs brought a suit to recover possession of their tenure, but the suit was dismissed by 
H tho Principal Sudder Amoen, on the ground that the right to sua had not accrued, and could 
only arise on the expiration of tho lease to W. This judgment was reversed by the Sudifor 
Dewanny Adawlut, but was restored and adirmod on api>cal by tho Judicial Conunittee. In the 
meantime, and before the expiry of the lease to \V, owing to certain fraudulent transactions 
on the part of .4, who had got into possession of the estate as the purchaser of the interests of 
certain mortgagees of the Rajah, the property was again put up to sale for arrears of Govern- 
ment revenue, and was purchased by iU, a party to tho transactions above Tiientioncd. The 
Rajah, however, succeeded in getting this sale reversed in 1800, .and obtained possession 
of his estate in 1871. In a m suit instituted on the 23rd Octolior 1873 against tho Rajah and 
certain other parties to whom he had granted a patni lease, the plaintiffs alleged that the sale 
of^l887 was sot aside by Government as illegal, and that consequently their tenure had revived ; 
that the effect of the Principal Budder Amcen’s decisj^in, confirmed by the Privy Council, was 
to postpone their right to obtain possession of their tenure, until after the expiration of the 
lease to W ; that when that lease expired, the property was in the possession of M, of thefraU' 
dulent character of whoso title they had no knowledge ; and that their right to sue in the 
present case consequently arose only in 1871. Tho defence was that the plaint disclosed no 

* Regular Appeal, No. 808 of 1874, against a decree of the Judge of Zilla Midnaporc, dated 
the 25th of August 1674. 
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cauBC of action ; that the cause of action, if any, was barred by the law of limitation ; and 
that the tenure was destroyed by the proceedings connected with the sale in 1837,^whioh was 
never set aside. The Judge held that the plaint disclosed a cause of action which arose in 
1837, and that the suit was consequently barred. He accordingly dismissed the suit without 
taking any evidence. 

On appeal to the High Court, it was admitted on the part of the plaintiffs that the sale of 
1837 was never set aside ; but it was contended that the restoration of the zamindari to the 
zamindar, “ with all the former incqmbrancos,” gave rise to an equity of a personal character 
against the Rajah and those tpking under him with notice of the plaintiffs' title, to restore 
the plaintiffs’ tenure, which equity fastened upon him on his obtaining actual possession of 
the estate ; and that therefore the cause of action accrued only in 1871. On the part of the 
defendants, it was objected that the plaintiffs had no right to make a new case in appeal, and 
inasmuch as the equity which was now sought to be fastened on the zamindar was never raiwd 
in the pleadings, it could not now he set up. Held that, under ss. 139* and 141t of the Civil 
Procedure Code, the plaintiffs might be allowed to amend their case in any stage before a final 
decision ; and inasmuch as, if the plaintiffs’ case as so amended were proved, the suit would 
not bo barred, it was necessary for the determination of the question of limitation that the case 
should be remanded to the lower Court for trial. 

Smbfe.— Section 10 J of Act IX of 1871 is applicable only to those cases where the fraud 
is committed by the party agaiiiPt whom a right is sought to be enforced. 

Prom els. 4 and 5 of s, 20 § of act VITI of 1859, it would appear that, where whole estate 
bearing a name is sued for, the boundaries need not be given. 


, rflec 139 ■ —At the first hearing of the suit the Court shall enquire and ascertain upon 
** what quo.stions of law or fact the parties are at issue, and shall 

Framing of issues. thereupon proceed to frame and record the issues of law and fact 

on which the right decision of the case may depend. The Court may frame the issues from the ^ 
allecations of fact which it collects from the oral examination of the parties or their pleaders, 

notwithstanding any difference between such allegations of fact and the allegations of fact* 

contained in the written Htatoinonts, if any, tendered by the parties or their pleaders.J 

t rSec 141 : At any time beforoAhe dixjision of the case, the Court may amend the issues'^ 

*■ ’ \ * or fram^dditional issues on such terms as to it shall seem fit, • 

Amendment of issues. amendments as may be necessary for the purpose of 

Additional issues. determining the real question or controversy between the parties 

shall be so made. ] 

t r Sec 19 : -When any person having a right to sue has, by means of fraud, been kept 
* ” " from the knowledge of such right or of the title on which 

Effect of f raud. j founded ; and where any document necessary to establish such 

right has been fraudulently coiicoaled, the time limited'^for commencing a suit 
• (a) against the person gmlty of the fraud or accessory thereto, or ^ 

(6) against any person claiming through him otherwise than in good faith and for a ' 
valuable coiisi dor at i on , 

shall be l omputod from the tinn. when the fraud first bocaino known to the person 
iniuriously affected thereby, or in tlw case of a concealed document, when he first had the 
of prodttoinB it or compoUiug itn production.] 

26, Cl. 4 When the claim is for any property other than money, its estimaced 

value. 

The following is an instance 

If the suit bo for an estate or for a share in an <*sUto paying revenue to Government- 
Possession of tlie estate or of share in the estate, called , situate in the Zillah 

- the Budder jumma of which is and estimated value 

which the plaintiff was dispossessed (o? forcibly or fraudulently dispossessed, if the case be so) 
on the day of ; or to which the plaintiff became entitled by 

inheritanoo from (w if/ !/»/<. purchase, or otherwU*, a* 

the case may be) on or about the day of 

5 . \^hen the claim is for land or for any interest in land, the nature of the tenure or 

interest must be specified ; and if the claim bo for land forming part of a village or other known • 
division or for a house, garden, or the like, its situation shall be described by the setting 
forth of boundaries, or in such other manner as may suffice for its identification.] 

t 
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* 

Per MitTEB, J. Qviaere* — YHiethert if the plaintiffs' case wore established, their claim 
would not be saved from the operation of the Law of Limitation by s. 29,* Aot 1 of 1846. 

Suit for possession in istemrari maurasi right. 

The material allegations of fact contained in the plaint were as follows : — 
Ghuni Lall Khan, the grandfather of the first four plaintiffs (called in the 
judgment of the High Court the [83 Khan plaintiffs), obtained in the year 
1817, from the zamindar whom the first defendant represented, a maurasi 
istermarari pottah of the lands to which the present suit related at a fixed 
rent of Bs. 2,250 per annum, under which lease he was in possession 
in 1837. In that year the zamindari was put up to sale for arrears of 
Government revenue, and was purchased by Government as the highest 
bidder for one rupee. The Government then granted an ijara pottah of 
the entire zamindari for twenty years to certain persons called in the judg- 
ment of the High Court the Watsons. The plaintiffs then proceeded to allege 
that, whilst their father was attempting to institute a suit for setting aside the 
aforesaid illegal auction sale, the Government, knowing that the auction sale 
was illegal and invalid, set it aside, relinquished its title under the purchase, 
and made over the zamindari to the zamindar with its previous iiicunihranoes 
and settlements," subject to an arrangement between the Government and the 
zamindar, that the latter should confirm the ijara granted hy the Government 
to the Watsons of that portion of the property w^hich was covered by the istem- 
rari pottah, and was called the jungle mehals. This happened in the year 1842. 
In conformity with this arrangement, the Bajah (the first defendant in this 
suit) granted to the Watsons, on the 7th June 1842, an ijara pottah for a term 
of twenty years, in confirmation of the ijara granted to them by the Government. 
In the year 1844, Sreemunto Lall Khan, the father of the Khan plaintiffs, 
instituted a suit in the Midnaporo Principal Sudder Ameen’s Court, for recovery 
of possession of his maurasi tenure. The Principal Sudder Ameon, by his 
decision of the 17th November 1846, dismissed the plaintiffs’ suit, holding that 
“ it appears from the records of the case, and the Bajah defendant’s ikrar, 2 .c., 
answer, that the claim was established, but the plaintiff was entitled to recover 
possession during the term of the ijara to the Watsons. The plaintiff should 
have instituted his suit for recovery of possession with damages on the exjjiry 
of the term of the ijara, and after the Bajali defendant had come to possession." 
On appeal by Sreemunto Lall Khan, the Sudder Hewanny Adawlut reversed 
the decision of the Principal Sudder Ameen, and, on the 13th July [4] 18^8, 
gave him a decree, under which ho took possession (7 Sel. Bop., 516). The 
Watsons thereupon preferred an appeal to the Privy Council, who reversed the 
decree of the Sudder Dewanny Adawlut, and restored that of the Principal 
Sudder Ameen, in consequence of which the Watsons re-entered into possession 
ousting Sreemunto Lall Khan. The decree of the Privy Council was made 
on the 3rd February 1854 (5 Moore’s J. A., 447). Sreemunto Lall Khan died in 
1858. But as the effect of the Principal Sudder Ameon ’s decision was to keep 
in abeyance the right of the Khan plaintiffs as the lieirs and representatives of 

* [Sec. 29 : — And it is hereby enacted , that excepting co-partners of estates under But- 
warrah who may have saved their shares from sale under sections 88 and 34, Regulation 
XIX, 1814, any recorded and unrecorded proprietor or co-partnor who may purchase in his 
own name or in the name of another the estate of which he is proprietor or co-partnor, or 
who by re-purchase or otherwise, may recover possession of the said estate after it has been 
sold for arrears under this Act ; and likewise any purchaser of an estate sold for other arrears 
or demands than those accruing upon itself, shall by such purchase acquire the estate subject 
to all its incumbrances existing at the lime of sale and shall nut acquire any rights in 
respect to ryots and under-tenants which were not possessed by the previous proprietor at the 
time of the sale of the said estate.3 
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their father until the expiration of the Watson’u lease, they would have insti- 
tuted their suit on its*' expiry on the 22nd July 1860, but were prevented by 
certain proceedings which arose out of a mortgage made in favour of certain 
parties called in the judgment of the High Court the Debs. The mortgagees 
had sold their right and title to one Mr. Abbott who took possession of the 
zamindari before the Khan plaintiffs' right to institute the suit on the expiry 
of the Watson's lease had opened. The plaintiffs alleged that Abbott, having 
privately arranged to sell the zamindari to one McArthur, and to secure to the 
latter such a title as wpuld enable him to avoid all the incumbrances and 
settlements which had been made by the former zamindar, concluded with 
the latter with a view to deprive the plaintiffs and the Kajah defendant of their 
rights by means of fraud and artifice, and defaulted to pay the Government 
revenue, and fraudulently and illegally brought the zamindari to sale on the 
29th April 1848, when McArthur purchased it and took possession of the 
whole zamindari. As, however, Sreemunto Lall Khan and the Khan plaintiffs 
were ignorant of the above acts of collusion and fraud, by which the revenue 
sale in 1848 was brought about, they were unable to bring a suit for annul- 
ment of the above fraudulent auction sale ; and, as the zamindari was not in 
the khas possession of the Bajah defendant, they could not bring a suit for 
recovery of possession on the determination of the Watson’s lease. On the 
23rd April 1861, the Khan plaintiffs sold to Srinaraiii Bysack a moiety of 
their interest in the tenure, and let the other half in ijara to him. Srinarain By- 
sack [3} brought a suit against Sidhi Nazir Ally Khan, who had got into posses- 
sion of the property after McArthur, for ejectment in the Supreme Court. This 
suit was, however, withdrawn. Subsequently, on the 29th July 1871, Srinarain 
Bysack reconvoyed his entire interest to the Khan plaintiffs, who afterwards 
conveyed portions of their interest to the other plaintiff's. When the Bajah 
defendant became aware of the fraudulent character of the auction sale of the 
29th of April 1848, he instituted a suit in the District Court of Midnapore 
against Sidhi Nazfr Ally Khan and others, the parties then in possession, for 
recovery of the zamindari, and ultimately obtained a decree for possession, and 
mesne profits on the 29tli September 1866 by reversal of the sale. This 
decree was upheld by the High Court on the 4tiL September 1867. An appeal 
was preferred to the IVivy Council, but it was not prosecuted. In execution 
of the decree obtained by tlie Bajah defendant, ho finally got into possession 
of the zamindari on the llth of July 1871. The plaintiff's submitted that as 
the fraudulent revenue sale, in consequence of which they had been kept out 
of possession, and had been also unable to sue for recovery of possession, had 
been set aside, their right and title had become valid as before ; and that, 
inasmuch us they wore not aware of the fraud practised by Abbott and 
McArthur until the decree obtained by the Bajah, their cause of action accrued 
only when ho obtained possession on the llth July 1871. 

The plaintiffs joined the otlier defendants in the suit, on the ground of 
their having taken a patni lease from tlie Bajali defendant with knowledge of 
the plaintiffs' title. 

The Bajah and the lessee dei'endants filed separate written statements, 
setting out at great length the facts of their case. But the chief objections 
raised by way of defence, and with reference to which the case was argued in 
the Court below, as well as the High Court, were as follows : — (1) that the 
plaint disclosed no cause of action ; (2) that the suit was barred by limitation ; 
(3) that the revenue sale of 1837, and the consequent proceedings before the 
Collector by which it was confirmed, bad the effect of destroying the plaintiff’s 
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tenure ; (1) and that [6] the ijuestion in the suit was rrs jiubcata, havin{» been 
finally decided by the Privy Council in 1854. • 

The following were the material issues framed by the Judge 

3. Were tlie plaintiffs entitled to obtain possession under tlioir* lease in 
consequence of tlie Rajah’s lestoration to possession ? 9 Did the idaint disclose 

any cause of action, and if so, when did it arise ? 10. Was the suit barred by 

limitation ? 11. Whether or not the plaintiffs’ tenure was cxtinguislied by the 

revenue sale of 1837 and the proceedings consiMpient thereto, and whetluu’ it 
could bo revived otherwise than by a rciveisal of tho sale bv coini)etent 
authority ? 12. Was not the question finally decided bv the. decision of the 
Privy Council on the 3rd February bSol 7 

The Judge held that the plaint discloso<l a .sufficient cause of action, but 
that it arose in 1837, and consequently tho suit was ])arrcd h> limitation. Ife 
accordingly dismissed tho suit w'ithoiit taking evidence. 

The plaintiffs ap])oal(5d to tlie High Couit. 

Mr. Krnnedu (Baboos Amhica CJiuni Boar and Bkournh Chundry Banerjpc) 
for the .'\])pollants. 

Mr. Woodrnffo and Mr. Bonnerjey for tho R>i]ah Kes])ondont. 

The Advocate-General, Olfg. (Mr. Punl) and Mr. I'Jrfuis (Mr. AHon and 
Baboo Bhorranfj Churn Dutt with tluMJi) for the Ijessoj? Respondents. 

Mr. Kennodtj . — The plaintiffs’ cause of action clearU arose in 1871, 
when the Rajah obtained possession of his zainindari. The suit, therefore, is 
not barred by tho law of limitation. Tho Principal Huddor Ameon exiiressly 
hold that the plaintiffs’ right to sue could only arise on tho expiry of the 
Watson’s lease and when tlie Rajah should obtain possession of his estate, and 
this decision was upheld by the Judicial Committee (5 Moore’s 1. .\. 447). 
Tho plaintiffs’ right was therefore held in abeyance until 1871. The moment 
the estate came back into the bands of the Rajab, an equity fastened upon 
him to replace the plaintiff’s in the posse.ssion w’hicli their ancestor occupied 
j>revious to tho revenue sale of 1837. This sale wnis not set aside in tho 
sense of a reversal, as stated in the ])laint ; and the proceedings [7] before 
the Collector by which the sale was confiriiKjd had, no duubt, the 
effect of destroying the tenure. But tlie (jovernmenL had returned tlie estate 
to the Rajah with all its former incumhiunces. The pTaintilfs have, upon tln^ 
basis of the very an’angernont by which the Rajah got hack his /.amindari, a 
personal equity against him. [Mr. Woodt^iffr. -No such (juostion is raised in 
the pleadings ; and it cannot lie now raised for the first time. I The facts upon 
which our equity arises are sufficiently stated in tlie plaint. (Tho learned 
Counsel tlien stated tho facts of the plaintiff’s’ case .substantially as in the 
plaint, witli this variation that, whilst in the jdaint it w'as alleged that tho 
sale of 1837 was set aside as illegal, he admitted that there was no reversal.) 
Those facts show sufficiently wliat our equity is. The IVincipal Sudder Ameon 
reserved leave to the plaintiffs to institute their suit after the expiration of the 
Watson's lease. [Mr. Woodroffe . — Any jirovision of the law* of limitation 
notwithstanding?] Limitation does not nfh until the right arises; the 
plaintiffs’ right to regain possession of their tenure was dependent upon the 
Rajah’s actual possession of the estate. Tho zainindari was restored to him 
by Government with all its prior incumbrances. It will* be seen from this 
condition that he did not get it back simply for his own benefit, and therefore 
there is an implied trust on the part of the Rajah to replace the plaintiff's in 
their former ienure— Keech v. Sandford (1 White & Tudor's L. C., 44). The 
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Irish Equity cases on the analogous question of a redemption by the tenant 
serve to illustrate thef equity contended for in this case — Kent v. Roberta (3 Ir. 
Eq., Rep., 279), Jones v. Kearney (1 Drury & Warren. 134) and Nesbitt v. 
Tredinnick (1 Ball & B., 29). What was decided by the Privy Council in effect 
was thi^, that, immediately on the termination of the lease, the plaintiffs 
should be put back into possession of their tenure by the Rajah, but when the 
lease expired (i.e., in 1860), there wa.s nobody to give them that possession. 
[Mr. Woodroffe. — In tlie plaint it is stated that Abbott was in possession, and 
that therefore the plaintiffs did not bring the suit.] What the plaintiffs say is 
this, that tlie circumstances connected with Abbott’s purchase and the auction 
sale to McArthur ])r(jventG(l them bringing a suit [8] against the Rajah on the 
expiry of the term of Watson's lease. As against the Dobs the mortgagees, or 
purchasers from thenu the plaintiffs could not have asserted any title ; those 
persons were ])urchasers for valuable considersttion without notice. But as 
soon as the Rajah succe(.‘de(l in obtaining a reversal of that particular sale, 
their right revived as against him and all those c.laiming under liim. The equity 
which is souglit to be established was recognized in express terms by the 
Principal Sudder Ainoon, and was affirmed by the Privy Council. With 
reference to the right of suing, the I'rincipal Sudder Ameen made a reservation, 
and that reservation, it is submitted, was also affirmed ; for otherwise the 
affirmance would lie absolutely futile. [MAUKliY, -1. — In Watson v. The 
Collector of liajshahne (13 Moore’s 1. .A., 160), the Privy Council strongly 
objected to give effect to such a reservation.) In this case there is something 
more than a reservation, for it proceeds upon an express admission by the 
Rajah of the plaintiffs' title.^ The plaintiffs were not aware of McArthur’s 
fraud until the Rajah’s decree in 1806. Limitation, therefore, cannot run from 
1860, even If it be supposed that the right to sue arose immediately on^ the 
expiry of the Watson’s letLm- -Dwarkanath Bhooya\. Rajah Aytodhayrarn 
Khan." [MlTTKU, J. - That case was under Act XIV of 1859. Act IX of 
1871 is different.) S. 19 1 of Act IX of 1871 is for the purposes 
of my argument identical with s. 9 1 of Act XIV of 1859. During the 
pendency of the proceeding to set aside the fraudulent sale, in which McArthur 
became purchaser, limitiition did not commence to run. It was only when 
Rajah Ajoodhyaram Khan obtained possession of his property, and, instead 
of replacing the jilaintitt's in their original tenure, began to deal [ 9 ] inconsis- 
tently with their riglits, that his possession became hostile and adverse to them. 

Mr. Woodrofie for the Rajah Resi)ondent. — The Principal Sudder Ameen 
had no power to make the reservation contended for — Watso7i v. The Collector 

• Rpguliir Appeal *257 (jf 1872, decided on the 22nd of December 187-8. lnthisca.se, which 
also pro(‘Ocd(.Hl upon the friiuduiont sale to IMcArthur, it was held Mahkby and BIKCH, JJ., 
that where the allegations m a pliiint suiticicntly stated that the plaintiffs being entitled to 
property and being in eiij()>moiiL thereof were ousted therefrom under colour of a fictitious 
revenue sale in jiursuancc of ii frjiiidulent contract, the fraud being so contrived as to make 
plaintiffs believe that tli('\ had no right (d action at all, and the allegations were proved, the 
fraud would entitle the plaintilTs to claim the benefit of s. U of Act XIV of 1859 : — [See 
(190/) 34 Cal 241 : 5 C. L. J. 385, ! 

t [(/. v. supra, 2 Cal. 2. ] 

X [Sec. 9 : — If any pers«<n •■milled to a right of action shall by means of fraud have been kept 
from the ioiowledge of his having such right or of the title upon 
Computation of period of which it is founded, or i£ any document necessary for establishing 
limitation in case of con- such right shall have been fraudulently concealed, the time 

cealed fraud. limited for commencing the action against the person guilty of 

* the fraud or accessory' thereto, or against any person claiming 

through him otherwi.se than in good faith and for a valuable consideration* shall be reckoned 

from the time when the fraud first bccanie known to the person injuriously affected by it, or 
when be first had the means (if producing or compelling the production of the concealed 
document. ] 
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of Raj shaky c (13 Moore’s J. A., 1). The PrivV Council simply athrmecl the 
decree dismissing the suit of the plaintiff’s father. They say nothing about 
the suit not being maintainable until tho exi)inition of the lease to the 
Watsons ; for, if the sale were illegal, as tho plaintiffs allege in their plaint, 
Sreemunto Lall Khan was entitled to bring his suit at once. But, as a matter 
of fact, the sale of 1837 was not illegal, and, as lias now btien admitted, was 
never set aside ; the title acquired by the Government was valid, and tho 
Government simply transferred the rights it had acfpiiit^d to the Rajah as an 
act of grace. The Irish cases cited by Mr. KenflMy have no ajijilication ; they 
are founded on special statutes. In the ])i*oscnt ciTso, there was a total for- 
feiture of the rights of the plaintiff's in consoquonco of tlio lovenue sale, and that 
sale having never been set aside, the forfeiture was not rolievalile (uthor at law 
or equity. The sale acted as a complete armulinont of tho tenure ; and the 
tenure could never be revived or restored into being except by a fresh grant. 
[Markby, J. — Supposing the Government restored the /aniindari, subject 
expressly to tho right of the Watsons and the prior incuinbrarioes, would not 
tlie tenure revive ?] The tenure would not revive , but the plaintiff's woulil get 
a right to demand possession and a right to sue on refusal. IMITTKH, J. - 
The evidence has not been taken yet, and it is difficult to say what the 
plaintiff’s can prove, and what they cannot: but supposing they fail to iirove 
that the sale was illegal, but they succeed in ])roving that the j^amindari 
was made over on condition of restoring tlio prior incumbrances, would not 
they be entitled to recover their tenure?! It is submitted they would not ; they 
wmuld only get a right of action. Besides, the conqiromise was only between 
the Rajah, the Government, and the Watsons. The plaintiff's were no parties 
to it, and that was [ 10 ] the reason why the Judidal Committee lield that it in 
no way affected their rights. Tho Sudder Dewanny Adawlut wanted to fix an 
oquffcy, but their decision was reversed. But HUj)posing the plaintiff's are 
entitled to the benefit of that arrangement, why did they not sue in 1860? It 
is no answer to say tliat it was owing to the Rajah not being in possession. 
His right was existing. IMaRKBY, J. - -The contention of the plaintiff s is 
that their right was not against the world, but a i)ersonal equity against the 
Rajah, Mr. Krz/weri//— and those who took undei' liiin with notice.! .\s soon as 
those words are added, they dispose of the contention ; for if that was so, the 
plaintiffs would be entitled to recover against tlio Raiah's mortgagees as well 
as tho Rajah himself. If they take under the anangement, it is a legal riglit 
and not an equity. An equity would only arise if tli<3 arrangement had been 
made behind their backs. The suit ought to have been brought within twelve 
years from tho date of the restcaation of the zamindari to tlie Rajah, or at all 
events from the expiry of the Watson's lease under cl. 141, sched. II. .\ct IX 
of 1871. [Mr. Krnnedy — cl. ]4o.J Tho plaintiffs cannot take advantage of 
s. 19 of Act IX of 1871 : they were perfectly a-ware of their title, and wore 
therefore hound to sue when their right to sue arose. It has been contended 
for the plaintiffs that the fraud kept out of posse.ssion tin* paity against whom 
the plaintiff's had a personal right. But they were not kej)t out of tho know- 
ledge of their right ; in fact, nothing done by .\hbott and McArthur could affect 
their right. Tliey cannot, therefore, escape from the operation of tho law’ of 
limitation. In conclusion, it is submitted tjiat the ])laintiff's should not ho 
allowed to start a new^ case in this Court. The equity wdiich thov now seek to 
fasten upon tho Rajah was never rai.sed in the pleadings -Kshnt Chuudor 
V. Shama- Chum Bhutto (11 Moore’s 1. A., 7). 

The Advomte- General for the Le.ssws*. -The Irish cases cited do not apply, 
as they are founded on particular statutes; and Keech v. Sand ford (I White 
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and Tudor’s L. C., 44) ])roceeded on the grounds of public policy. Jn this case, 
Sreemunto Lall Khanka person who [Il3 was sui juru, does not take action 
when his right accrues ; he remains quiescent until long after the period of limi- 
tation has elapsed. Should his representatives be now allowed to come into 
Court and disturl) the titles of those persons whom he allowed by bis 
quiescence to deal with the Kajah under the l^elief that he had no more 
subsisting title V Itlven if the fraud committed by Abl^ott was a fraud against 
the plaintiffs, they were bound to com(3 into Court with reasonable diligence — 
Chethamw. IJoare (L. R., 9 Eq.,'57U. S. 19 of Act IX of 1871 cannot save the 
plaintiffs’ suit from being barred, for that section does not apply. In order 
to make it applicable, it must be assumed that the fraud of Abbott was 
tantamount to the fraud of tlie Rajah. Ilow could that bo ? The fraud was 
committed against the Raiah, and it is rather difficnlt to see how tlio frauil of 
another person to his injur\ can be said to bo his fraud. 

Mr. Keniicchj in rejdy.- -Art. 141, sched. II of Act XI of 1871, w'ould only 
apply, if the right of the plaintiffs wore in its nature reversionary. Hut it is 
not so. What they claim is a i^orsonal equity against tlio Rajah and those 
claiming under witij notice of the ))lain tiffs’ title. 

The following Judgments were delivered : — 

Markby, J. — In tliis case the plaintiffs sue to recover, in isteinrari 
iiiaurasi right, possession of an extensive tract of country in Zilla JMidnapore. 
The property is of very largo value, and the appeal has been very lully and ably 
argued. 

It is necessary to state in what shajje the appeal comes before us. The 
plaint is not at all in the form prescribed in Act VIll of 1859, hut, as cus- 
tomary in the mofussil, is a plaint and written statement combined. The 
plaint was admitted, and the defendants having filed their written statements, 
the case then came on before the District Judge for settionient of issues. 
Upon that hearing the District Judge, without taking any evidence, dismissed 
the suit. Against this decision the plaintiffs appeal. 

One of the questions which was argued buloro the District [ 12 ] J udgo, 
and wbie.h ho decided, was whether the plaint disclosed a cause of action. 
The District Judge bold that it did disclose a cause of action. Against this 
there is no aiipeal. The District Judge further hold that the cause of action 
arose in 1837, and tliat flic suit was barred by limitation, and against this the 
jdainliffs appeal. 

I am not quite sure from the judgment of the District Judge what lu^ 
considtired the plaintiffs’ cause of action to he. There can he no doubt that 
the j)laint does disclose one cause of action, namely, that the person through 
whom the plaintiffs claim was in the year 1837 or thereabouts dispossessed by 
the auction -pure baser, under an illegal sale for arrears of Government revenue, 
wliich was aftorwaids si^t aside. But that this was not the sole view put 
forward in the Court below is clear from the 3i’d and the 11th issues. 

It therefore becomes necessary to consider wdiat the plaintiffs* cause of 
action is, and Mr. KatiurJi/, on Ifehalf of the plaintiff's, now states his case as 
follows :- --It is necessar.s to set it out in full, as the terms of it will, no doubt, 
form the subject of much iliscussion hei-eafter. 

[After stating the facts as above, his Lordship continued] : — This is the 
case of the plaintiffs. Besides stating the above facts, the plaintiffs expressly 
admit that by the proceedings which took place before the Collector, consequent 
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upon the sale for arrears of revenue of ltS37,‘ the inaurasi tenure, which was 
then vested in Sreemunto Lall Khan, v;as jmt an end to. But they contend 
that, in consequence of the arrangement between the Kajah, the Government, 
and the Watsons, Sreemunto Lall Khan had a right as against the Rajah and 
all persons claiming under him, other than tlio purehasers for valuable con- 
sideration without notice, to be restored to liis tenure. 

This right they contend, the LTincipal Suddor .\nioen, hy the decision of 
duly 1H4H, declared to he suspended, until the- expiration of the twenty years’ 
ijara granted to the Watsons. Tho> further say that this right was a per- 
sonal equity against the Rajah, wliich could not ho ('nforced whtm the ijara 
expired against the mortgagees of the Kajah, heoanse they had no notice of it. 
They say, moreover, that this equit\ was destroyed [13] by the sale for 
arrears of revenue in 1H48, hut that it arose again wIumi .Xjoodhia Ram recovered 
possession of the estate under the decree of the District Judge t)f Midnapore, 
alJinnod hy the High Court as above mentioned. 

It was vei-y strenuously argued on the part of the respondents, especially 
hy th(3 learned Counsel wdio appeared for the Rajah, that the plaintilfs could 
not 1)0 allowed to put their case in this way ; and as it was allegeil that to 
allow' them to do this would not only ho contrary to law, hut also would he a 
great hardshij) to the defendants, I think it right to state liow in inv ojiinion 
the matter actually stands. 

Tlio suit, it must be i-eniomberod, was (as already stated) disjiosed of by 
the Court below at tlie first lioaring upon the settleinont of issues -not a tittle 
of evidence has yet been taken, and 1 noitlier alViriM nor deny the truth or 
otherwise of anv single one of the facts above statoil. Some of them I believe 
are not disputed, but many are so. J onl.\ state the ease as it has been placed 
before us by the Counsel ior the appellants. Moreover, it must ho remombored 
that, ))>' express jirovision of the Code of Procedure (s. 13‘J), the Court may 
frame the issues from tlm allegation of facts which it collocts fioni the oral 
expression ol the parties or their jileadors, notwithstanding any dill'ereiice 
between any allegation of fact and the allegation o( fact contained in the written 
statement (if any) tendered by the parties or their pleaders. The allegations 
of fact, set out by us above, .is relied on by i\Jr. Krnncdif, do not, however, 
materially dill'ei' from the allegations of fact set out in the jiJaint, oxcejit in 
this that, whereas in the plaint there wore allegations that l)c)th the revenue 
sales were set asiiie, those allegations are now withdrawn, and it is ailmil'tod 
that they were neither of them sot aside (the sale of iMcArthuj- was set aside). 
As before pointed out, it is clear from the 3id and llth issues that something 
was said upon this point in the Court below, and it is very doubtful whether 
these allegations were not then witlidrawn , for it is to bo observed that, whilst 
in the District Judge’s statement of the facts of the case in Ids judgment, no 
reference is made to either ol the sales being sot aside, and, whilst the lltli 
issue raises the question whether the [I4j tenure could btj revived irithout the 
sale of 1837 being set aside, the jJain tills did not ask for any issue upon the 
question wliethor or no that had been done. But if there were any doubt about 
this, and as to the application of s. 13‘J whqn the case is in the Court of Appeal, 
there are still the provisions of s. Ill under whicli “at an> time befoie the 
decision of the case, tiie Court may amend the issues or frame additional issues 
on such terms as to it may seem fit, and all such amendments, as may be 
necessary for the pui'pose of deteniiiiiing the real (juestion or controversy 
between the jiarties, shall be .so made.” The mode in wliich the case is now 
put on the part of tlie plaintiffs mav render necessary the amending of the 
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issues or the framing of additioAal issues, and this can be done at the request 
of either party, eitiier by this Court or the Court below, should the case 
eventually go down for*trial. 

There is moreover, in rny opinion, ample authority in the decisions of this 
Court and of tlie Privy Council to justify the course which we have taken. 
In Joseph v. Solmw (9 B. L. R., 44, at p. 453), Sir RICHARD CouCH thus states 
what ho considered the Privy Council to.bave done in the case of MoJiatnmed 
Zalu)or Ah Khan v. MitsstumU Tliakooranee lliUta Koer (11 Moore’s I. A., 468) : 
“ The Judicial Connnittoe. having hold that on the face of tlie plaint, no rele- 
vant case was made against the defendants, but that in a suit, properly framed, 
if ho proved his case, ho would be entitled to a decree against one, and 
considering that a iKiw suit would probably be met by a plea of the act of 
limitations, allowed the ai)pe]lant to amend his plaint, so as to make it a plaint 
against that defendant alone for the I'ccovery of money due on a bond. They 
considered tliat the liability on the bond might ho tried on the issues already 
settled, but they would not intimate any opinion upon them and the evidence, 
and remanded the suit for retrial.” 

In the case of Joseph v. Solano (9 B. L. R., 441, at p. 453) itself, tho 
plaintiff sued upon a promissory note ; the Court of first instance hold tliat 
one or two small items in the account, forming the consideration for 
this note, were illegal, and on that ground dismissed the suit. [15] Sir 
Richard Couch agreed m this opinion, and considered that, with regard 
to this note, the plaintid's’ suit had failed and ought to be dismissed ; but 
he allowed the plaint to bo amended and an issue to be framed, in order to 
enquire what amount was due to tlie jdaintiff in respect of tlio consideration 
of the note. That is going far beyond what we iiropose to do iioro. 

It is said that tho decision of Eshm Chiuulcr Singh v. Shama Gfmni Bhutto 
(11 Moore’s I. A., 7) shows that we ought not to allow the plaintiffs to set up 
the qp.se upon which they now seek to rely, in iny opinion that case has no 
application whatever to the pi’esent. The observations of the Privy Council in 
that case were based upon the position of this Court when hearing a special 
appeal, at which stage all consideration of tlie facts is excluded : and they point 
out that tho learned Judges, whose judgment was under a])peal, after all tho 
evideneo had been taken and the facts conclusively found, had decided the case 
upon an assumed stal.o of tacts contrary to those stated in the plaint, and devoid 
not* only of allegation, but also of evidence in support of it. That is not what 
ia going to he done here. It is true that the Privy Council say they “ desire to 
take advantage of it ” (the particular case before them) “ for the purpose of 
pointing out the absolute necessity that the determination in a cause should be 
founded upon a case either to ho found in tlie pleadings or involved in or a con- 
sistent with tho case they thereby made” (11 Moore’s I. A., 20); and this has 
been supposed to prohibit all departure whatsoever from the written allegations 
of the parties. But wo must read this decision of the Privy Council with the 
other decision already referred to, and which was decided only a few months 
afterwards. The Privy Council must also have been aware that there were no 
regular pleadings in this country, apd they must also have been aware of the 
provisions of the Code of Procedure to which I liave referred, and I liave no 
doubt, therefore, th^t by tlie word “ pleadings ” in this passage was meant such 
allegations as the parties put forward at tho proper time and in the proper 
manner ; and that the practice that the Privy Council wish to enforce is not an 
absolutely rigid adherence to the plaint and written statements (which tho Code 
declares not to be necessary), but that care [18] should be taken to raise 
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properly on the issues aifd at the proper time the questions to bo tried, so as to 
give the parties an opportunity of producing their evidence and being heard 
upon the points upon which the decision of the case ultimately turns. I think, 
therefore, that there is no objection to tlie i)laintiffs putting their case as they 
now seek to put it. 

It was further objected that no such right to be restored to the tenure as 
the plaintiffs now put forward could ,bo claimed ; in other words, that the 
case of the plaintiffs as now put did not disclose, any cause of action. 1 do not, 
however, think that we could dismiss the suit on this ground. Whether any 
such right, as the plaintiffs now claim, can he estahlislied hy law, will he 
determined hereafter when the facts are fully ascertained. 

Another objection raised by the respondents to the mode in which the 
plaintiff's’ case is now put was that, if the plaintiffs over hatl any such viglit as 
that which they now claim, it had been ahan<loned hy the conduct of Sreemunto 
Lall Khan, particularly by his conduct with reference to tlie litigation of 1844 
in which he was plaintiff. But this, 1 think, cannot he deterininod now. If tlie 
suit be tried, this may form one of the issues. 

Then we come to the question wliotlier the claim of tlio plaintiffs is on the 
face of it barred by limitation, and of course in determining this point at this 
stage of the proceedings, we must take the case as the plaintiff's choose to put 
it, provided that they keep within the allegations made. 

Now, from the mode in which the arrangement lietween tlie Rajah, the 
Government, and the Watsons is stated in the first part of the plaint, 
I should certainly have thought that any right Sroeiminto Khan obtained 
thereby might have been asserted at once. He could apparontlv have required 
the Rajah to recognize his tenure at once. This the Rajah might have 
done by allowing Sreemunto Khan to stand between liimsolf and the 
Watsons in respect of the lands covered by his tenure, which \vould in 
no way have interfered with their ijara, and would have put him at on 4 ?e in 
possession of a large income. To this income, if there bo anything in his 

f resent case at all, it would appear to me that he was then entitled. Instead, 
17] however, of asserting this right, Sreemunto Khan chose to join witli the 
liajah in trying to got rid of the Watsons altogether hy asserting tliat lie held 
his tenure undtir the Watsons instead of over them — a riglit w’liich lie failed to 
establish. That, however, is not the view whicln the plaintiffs now put 
forward as to the effect of the transactions between the Rajah, tlie Watsons, 
and the Government. They contend that, during the ijara of the Watsons, 
Sreemunto Khan’s rights as niukararridar wore entirol> suspended, and they go 
so far as to assert that this point has been finally deteriTiined by tlie decision 
of the Principal Sudder Ameen. I do not assent to this latter contention. 1 do 
not think that this view, which certainly seems to have been in the mind of the 
Principal Sudder Ameen, was affirmed by the Privy Council. Nor can I help 
considering it as something extraordinary that the Government sliould have 
done this apparent injustice to Sreemunto Khan. 1 do not see why an arrange- 
ment should have been made which benefited tlie Rajah at his expense when 
the general desire was to protect the claimants on the zaniindari. J3ut 1 must 
admit that we are not now in a condition to decide this question, because 
the documents which show the exact nature of the transaction are not before 
us. They were apparently filed with the plaint, but were removed from 
the record by order of the District Judge, and have not been restored, and I can- 
not therefore undertake to say that the effect of the transaction cannot have 
been such as the plaintiffs allege and as the Principal Sudder Ameen appears to 
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have thou{*ht. I cannot, therefore, say tliat the rif^ht now set up was capable of 
beinj* asserted as soon^as the Kajah was restored to his zamindari, and that, on 
this ground, it is barred by limitation. 

Again, it is contended for the defendants that, if Sreemunto Khan’s interest 
was suspended during the ijara of the Watsons, it was then in the nature of a 
remainder or reversion, wliich fell into possession in J860, and that the suit 
was tlieroforo barred within twelve years of that date under the provisions of 
cl. 141 of sell. 2 of Act IX of 1R71. 'Hut Mr. Knincdu meets this by the 
assertion tlnit the riglit of Sreonmnto Klian or his reipreseiitativos was merely a 
personal equity as CIS] a^ifiiiist the Kajali, and not anything in the shape of a 
remainder or a reversionary right to the land itself. 

Here, again, without the documents before us, it is impossible to say what 
was the nature of the plaintiffs’ right, and, if the plaintiff's choose to put their 
case in this way, T do not think we can then apply this provision of the statute. 
As far as 1 can see, if the plaintiffs succeed in establishing fclieir case in the 
way in which they now jiut it, no (jiiestion upon tlitj statute of limitation really 
arises at all. They base their present- right iijion the last recovery of the estate 
by the Rajah Ajoodlna Ram by the deci‘Oo of the District Court of Midnapore, 
affirmed by this Court, and say their cause of action arose when he recovered 
actual possession of tlie estate. It is really, therefore, at the present stage of 
the inquiry rather a (juestion whether the plaintiffs disclose a cause of action 
than whether the suit is barred by the statute of limitation. T have already said 
that I am not prepared to s.iy that the case of the plaintiffs as now put dis- 
closes no cause of action. 1 think sufficient is stated to render it necessary 
that tlie suit should he tried. 

In this view, it is, of course, unnecessary to oppress any ojiinion upon the 
contention of the plaintiffs that, oven if che> <j.)iild havti hrouglit their suit 
whilst the Rajah was out of possession, they would he jjrotocted by the provi- 
sions of s. 19 of Act IX of 1H7I Hut as that ])oint has boon argued and may 
possibly arise again, I may sav tliat, in mv opinion, s. 19 does not apply to 
this# case, because I do not think the plaintiffs allege that they claim through 
either AI)l)ott or McArthur, by whose Iraud tliev allege that they were kept in 
ignorance of their rights. 

The lower Court seems also to have pro])osr*d to deal with the 11th and 
12th issues, and what I understand to be the ojiinion of the lower Court on 
these issues is that the Privy (k)uncil had finally (lecided, on the Jhd February 
1854, that the rnaurasi Ut5iiur(3 was destroyed by the revenue sale of 1837 and 
could not be regained until that sale was set aside by a suit. The Privy 
Council do undoubtedly sa> in one passage - “ all tlit) right of that party (i. e., 
Sreemunto Khun), was merely to institute a suit for the imrpose of setting 
aside the sale wdiicli had [19] b(}on mad(s to Government, and the lease which 
had been granted under that sale.” Rut the view of the case now put forward 
was certainly not then suggested to the IVivy Council and was not adjudicated 
on. The objection, if it is worth anything, falls rather under s. 1''' of the 
Procedure Code than unclf^r s. 2, 1 hut J do not think it falls under either : for 


• [Sec. 7 .— Kverv suit shall nu-Iudo tin- whf>lo of the elaim arising out of the cause of 
iiciiori. hut a plaintiff max rfdiiupiish anv portion of his claim 
in order to •firing the suit within the jurisdiction of any Court. 
Jf a plaintiff relinquish or omit to .sue for any portion of his 
tdaiia, a suit ft»r the portion so relinquished or omitted shall not 
afterwards be entertained.] 
t [Sec. 2 : — The Civil Courts .shall not take c'ogniz.niou of any suit brought on a cause of 
TT«i nrAvinni.lv *^®*'*°*^ wliieli shall havc been hoard and determined by a Court 

u ess ■ “ of competent Jurisdiction in a former suit between the same 

heard and determined, hotvfoen parties under whom they claim.] 


Suit to include the whole 
claim. Relinquishment of 
P('irt of claim. 


344 



I.L.R. 2 Cal. 20 


AJ()ODHIA HAM KHAN*&c, [1870] 

if the view of the transaction between the Government, the Watsons, and the 
Bajah, which the plaintiffs now contend for, be correct, their present cause of 
action was not in existence at all at that time. 

Lastly, the lower Court held that the plaint ouj^lit to be returned upon the 
ground that it is deficient in the particulars ro(juired l)y s. 20 of Act VI II of 
1859. That section requires that “ When the claim is for land or for any 
interest in land, the nature of the tenure or intofost must bo siiocified ; and if the 
claim he for land forming part of a village or othei* known division, or for a 
house, garden, or the like, its situation sliall be desci ihod by the setting forth of 
boundaries, or in such other manner as may sufiice for its identification ” (cl. 5). 
Taking this with the form given in cl. 4, it is cltiar that, when a whole estate 
bearing a name is sued for, the boundaries need not bo given. Tho plaintiffs 
here seek to recover two estates, “ Mouzah Barooah,” formerly included in JIudah 
Tomapara and now included in the map of Hudah Satj)atti Jungle Mobal, and 
“ Jungle Mehal, Hudah Satpatti, com])osodof the turrufs tlieroin c )nipriHed, 
viz., Turruf Eoygurh, Turruf Gurwah, Turriif Sabboni, and Turruf Nij Sati)atti, 
and tho mouzahs situated witliin them.” This is the correct translation of the 
plaint given to us. 

My learned colleague suggests that tho plaintiffs should make their plaint 
more precise by filing their survey maps of the mouzahs wliicli they claim, and 
I concur in that view. The plaintiffs, therefore, w’ill he ordered to do this. 

In my opinion, the clocroo of the lower Court, dismissing tho suit, should 
be set aside, and tho suit remanded to tho District Judge of Midnaporo for 
trial. 


The costs hitherto incurred will abide the result. 

Hitter, J.— 1 am also of the opinion that tho judgment of [20] the lower 
Court cannot stand. But 1 desire to record tlie grounds upon which I tfiink 
that, at this stage of the case, tho lower Court was nut light in dismissing the 
suit as barred by limitation. Ujion tho other objections raised liefore us on 
belialf of the respondents, I entirely concur in the reasons given l>y my learned 
colleague in overruling them. 

The plaintiff puts his cause of action as having arisen when tho defendants’ 
possession was restored. This is admittedly witliin the time allowed by tho 
law of limitation for bringing a suit of this nature. .At tliis stage wo cannot say 
that, according to the case which has been put before us, tho ground u])on whicli 
the plaintiff’s case has been made to rest does not constitute a valid cause of 
action. The contention of the learned Counsel for the plaintiff has been that, 
according to the arrangement under which tho zamindari was restored to tho 
defendant, the plaintiff acquired an equitable right which would entitle him to 
demand possession of bis rnokururoe property from the Rajah, whenever he 
happened to be in a position to make good that right. It has been further said 
that this being a personal equity against the Rajah, enforceable against him or 
persons deriving their title through him with notice of the existence of tliis equity, 
it could not be enforced against the Rajah’s mortgagees, because tliey had no 
notice of this equity, and tho time for enforcing it against the Bajah arrived 
only when his possession over the zamindaii was established. Without 
allowing the plaintiff to adduce his evidence, wo cannot say that this case, as 
put before as, cannot succeed, and must be therefore dismissed at this stage. 
Again, if the facts upon which the plaintiffs’ case as put before us is based be 
established, it would bo a question requiring serious attention whether the 
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plaintiffs’ claim would ruot be saved from the operation of the law of limitation 
under the provisions of s. 29 of Act I of 1845. ‘‘ But it is not necessary to 
consider this question now, because, upon the other contention raised by the 
learned Oounsel for the plaintiff, I am not prepared to say at this stage that 
the cause of action disclosed is not such a valid cause of action that the 
plaintiffs can successfully maintain this^suit upon it. 

But it has been said that, upon the statements of the plaintiff's’ [243 case, 
it is evident that the cause of action for the establishment of the plaintiff's’ title 
accrued at a much earlier date, and counting from it, the present suit has not 
been brought within the time' allowed by the law of limitation. The contention 
of the learned Counsel for tlio respondent upon this point is two-fold. First, 
that immediatolv on tfio restoration of the zamindari to the defendant in the 
year 1842, the plaintiff's’ cause of action arose* and secondly, if it did notarise 
then, at any rate it arose in the y(3ar 18G0, when the time of the ijara to 
Messrs. Watson k Co. exjnred. 

In the year 1842 when the zainindari was restored, it has now been 
conclusively establisiied tliat the jdaintiffs wore not entitled to possession. In 
a suit instituted by the father of the plaintiffs, against Messrs. Watson k Co., 
which went up to the Judicial Committee of the Privy Council, it w^as held that 
the zamindari was r(3stored to the defendant, preserving intact the rights which 
Messrs. Watson Co. acquired under the then existing revenue sale law. But 
it has been said that the fatiier of the plaintiffs could assort his right 
iiiiinodiately by asking the lla.iah to recognize his tenure by allowing him to 
stand between him (the Rajah) and the ijaradars, Messrs. Watson k Co. This 
he could not do, because the ijara lease extended over the whole of the jungle 
mehal, while the plaintiffs’ tenure comprises only a portion of it. He could 
only ask the Rajah to account to him for his share of the profits derivable from 
the ijaradari i)ropoi*tionate to the interest ho had in the jungle mehal. But if 
the Rajah failed to account to him in any particular year for his share of the 
profits, that gave J*ise to a cause of action for suing the Rajah to recover his 
share of the profits, a cause of action very different from the one upon which 
the ju'esent suit hac been brought. I do not mean to say that under no 
circumstances non-i)aYnient by the Rajah to the plaintiff’s father of his share 
of the profits could give rise to a cause of action upon which he would be bound 
to sue within tin* time allowed by law to enforce the right alleged to have been 
secured to liiin by the compromise between Government and the defendant. 
Facts might bo ostablisliod which would go to show that such a cause [ 22 ] of 
action did accriu*. Hut thcire is nothing in the statement of the plaintiffs’ case 
as it was put before tlio lower Court or before us, from which we can say that 
this was the case. Furthermore, it appears to me that it has not been admitted 
by the plaintiffs that tlie defendant did not account to them for their share of 
the profits during tlio continuance of Watson’s ijara lease. 

Then as regards the other contention. The learned Counsel for the plain- 
tiffs answers it by asserting that their right is of such a nature that it could not 
be enforced against the Rajah’s mortgagees who had no notice of it. Without 
an enquiry into tlie nature of this^ right, and without an enquiry into the ques- 
tion, whether the mortgagees had or had not such notice, we cannot say that 
this is not a sufficient answer. Further, as I have already observed before, it is 
a question which would require serious consideration in this case, whether the 
provisions of s. 29 of Act I of 1845 would not enure to the benefit of the 
plaintiffs. Although it has lieen declared by a competent Court that the revenue 
sale of the zainindari in 1848 is to he treated as a mere private sale between 

* V. sujpra, 2 Cal. 2.] 
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the defendants on the one hand, and the auctic’in-purcliaser and the subsequent 
transferees on the other hand, it by no means follows that, after the zainindari 
came back to the defaulting proprietor, the under-tenants would not he entitled 
to rely upon s. 29 of the sale law of 1845 for being restored to their tenures. 

For these reasons, I do not think that, at this stage of the case .without a 
trial of it, the plaintiffs’ case should bo dismissed as barred by limitation. 

• Apikutl alloirad. 


NOTES. 

[Ah to amendment of pleadingR, the Civil Procedure Cndi:, P.IOS, (:f)Mt.iins tlic f«>llowinR 
provisions : — Order 1, rule 10 (in respect of parties), Order VI. rule. l(i and 17. 

See (1895) ‘2‘2 Cal., 092, where this ca.se wa.s referred to.] 


[23J APPELLATE ClilMlNAL. 


The 16th June, /.S7f). 

Present : 

Mr. Justice Macpherson and Mr. Justicic Monins. 

The Queen 
versus 

Bholanath Sen.' 

[ 25W. R. Cp. 57] 

Criminal proceed uirfs — I rregiUarUieii — b]j(fect of waiver hif pmoner — 
Disqualifying interest of Judge — Judge giving evidence. 

The jailor of a district jail -being accused bv one of the j.iil clerks of mg his accounts 
and defrauding the (Tovernmont, the matter w.is enquired into by the District M.igistrate, and 
the jailor was, by the Magistrate's order, plaoud on trial bcforii a liench of Magistrate.-., 
consisting of the Di.striot Magistrate himself, //, the OtUciatiiig Superiiitciidont of the Jail, and 
three other Honorary Magistrates. Thes priMiuer .tnd Ins pleaders wore alleged to h.ivi* stated 
before tho commencement of the trial, on being questioned, that tlie\ bad no rihjt'ction to tlic 
composition of the Bench, but after the charges had been Damed, the prisoner’-, (loini-^el 
objected to the Bench as formed. Tlio District Mi^^istrate directed the ( lovenniieiit 1 'leader 
to prosecute, and both the District Magistrate and h g.ive evidence for the prosecution. After 
the case tor the prosecution was closed, two formal chargi-s were dr.iwu up, namely, that the 
prisoner had debited Oovernincnt with the price of more oi 1-see, d th.iii he .ictually purchased, 
and that he had received payment for certain oil at a higher r.ile Ih.in he credited to (lovorii- 
meut. The moneys, tho receipt of which was the subject of the lii'sL chargi*, were obtained 
by the prisoner on tho strength of certain voucher^, which he had induced ], to sign .is correct, 
and h had sanctioned tho sain at tlm r.itcs credited lo (fovernment. Upon the iirisoner's 
giving tho names of the witnesses he intended U) call in his defence, /y was deputed by his 
brother Magistrates to examine some of them who were connected with the jail, in order " to 
guard against deviation,” and the depo.sitions so taken were jd.iecd on the record, ” to be u.scd 
by cither party, though not themselves as evidence.” The prisoner was convicted. On a 
motion to quash the conviction — 

Held, that L had a distinct and substantial Mitm-est winch disqualified him from acting 
as Judge. 

* Criminal Motion, No, 800 of 187(5, against the order of the Sessions Judge of Midnapure, 
dated the 11th February 1676. 
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Held, further, that although a Magistrate is not disqualified from dealing with a case 
judicially merely because in his character of Magistrate it may have been his duty to initiate 
the proceedings, yet a MaS;isbrate ought not to act judicially in a case where there is no 
necessity for his doing so, and where [24] ho himself discovered the offence and initiated 
the prosecution, and where he is one of the principal witnesses for the prosecution. 

Held, further, that the recording the statements of the prisoner’s witnesses was irregular. 

Criminal proceedings are bad unless they arc conducted in the manner prescribed by law, 
and if they are substantially bad, the {^efcct will not bo cured by any waiver or consent of the 
prisoner. 

The prisoner Bliolanath Sen, while occupying the post of jailor of the 
District Jail at Midnapore, was accused by one of the jail clerks of falsifying 
his books and defrauding the Government. The matter was enquired into by 
the District Magistrate, Mr. Harrison, by whose order the prisoner was placed 
on trial for ci iniinal breach of trust as a public servant before a Bench of 
Magistrates consisting of Mr. Harrison himself and four Honorary Magistrates. 
One of the latter was a Mr. Larymore, who, at the time of the commission of 
the alleged offences, and at the time of the trial, was the Officiating Superin- 
tendent of the Jail and tlie jinsoner’s immediate superior. In his judgment in 
the case Mr. Harrison stated that the prisoner and his pleaders were asked, 
before the commoncenierit of the trial, whether they had any objection to the 
composition of the Bench, and that they distinctly said they had none 
whatever. The prisoner’s consent, however, was not formally recorded, and 
after the charges were drawn up the prisoner’s Counsel objected to the Bench 
as formed. Under instructions from Mr. Harrison, the Government Pleader 
appeared to prosecute, and both Mr. Harrison and Mr. Larymore gave evidence 
for the prosecution. After the case for the prosecution was closed, two distinct 
charges against tlio accused were framed, the first of debiting Government with 
the price of more oil-seed than he actually purchased, and the second of 
receiving payment for certain oil at a higher rate than he credited to Govern- 
ment. As regards the first charge the prisoner was alleged to have received 
money for the oil-seed on the strength of certain vouchers which he had induced 
Mr. Larymore to countersign as correct, and with respect to the second charge 
the prisoner’s defence was that Mr. Larymore had himself sanctioned the sale 
at the rate credited to Government. Upon the accused giving the names of the 
witnessess he intended to [25] call in his defence, Mr. Larymore was deputed 
by his brother Magistrateii to examine some of them who were connected with 
the jail and to tako down their statements at once in the presence of the agents 
of both parties in order to prevent any suggestion that the witnesses had been 
tampered witli and “ to guard against subsequent deviation.” The depositions 
so taken were placed on the record “ for the use of either party, though not 
themselves as evidence.” Separate judgments were written by the various mem- 
bers of the Bench, but all five joined in signing the finding and sentence of the 
Court convicting the accused on the two charges of criminal breach of trust 
under s. 409 of the Penal Code, and sentencing him to two periods of rigorous 
imprisonment, amounting in all to two years, and to a fine of Rs, 1,000, and in 
default of payment of the fine to six months’ additional imprisonment. 

An appeal by the prisoner to Ifhe Sessions Court was dismissed and he now 
moved the High Court to quash the conviction. 

Mr. M, Cfkosc (Baboo Boidonath Ban with him) for the prisoner. — The 
conviction is bad not merely on the ground of the serious irregularities which 
marked the whole course of the proceedings, but because the Bench of 
Magistrates, as constituted, was incompetent to try the case. The District 
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Magistrate who presided at the trial was virtually the prosecutor, and 
Mr. Larymore was materially, in fact pecuniarily, interested in the result of the 
trial, and therefore disqualified from acting as Judge ; v. Meyer (1 Q. B. D., 

173), Queen v. Hiralal Das (8 13. L. 11., 422) ; and the presumed consent of the 
prisoner would not cure the disqualification — Queen v. Be.rtra'nd (L. R„ 1 P. C.. 
520). Further it was illegal, or at least highly improper, for these gentlemen 
to be both witnesses for the prosecution and judges of the prisoner’s guilt or 
innocence. Taylor on Evidence, 5th ed., 1197. The Bench of Magistrates, in 
deputing Mr. Larymore to take the dopositions'of the witnesses for the defence, 
committed a grave irregularity, and one which has materially prejudiced the 
prisoner in his defence. 

[26] The Judgment of tlie Court was delivered l>y 

Maepherson, J. — This is an application to the High Court under s. 297 of 
the Criminal Procedure Code. ^ 

The petitioner, Bholanath Sen, has been convicted by a Bench of Magis- 
trates at Midnaporo on two charges of breach of trust, under s. 409 of the 
Indian Penal Code. lie was sentenced to two periods of imjn'isoninent, amount- 
ing, in all, to two years’ rigorous imprisonment, with a fine of Ks. 1,000 and in 
default of payment of the fine six months’ additional imprisonment. 

We are asked to quash the conviction on the ground of various substantial 
illegalities and irregularities, most of which are sot forth in the petition 
presented to this Court. 

The seventh of the grounds stated in the petition is, that it was illegal and 
improper that a certain Mr. Larymore should liave been one of the Bench of 
Magistrates who tried this case. It appears to us that tliis is a good ground of 
objection, and that, under the circumstances, the presence of Mr. Larymore, 
who had a substantial interest in the prosecution vitiated the proceedings, and 
makes it necessary that the conviction should be quashed. 

The prisoner Bholanath Sen was the jailor of the District Jail at Midna- 
pore, of which Mr. Larymore was the Superintendent at the time of the trial 
and at the time of the commission of the offences for which Bholanath Sen was 
tried. Bholanath Sen was Mr. Larymoro’s immediate subordinate in the 
management of this jail, and the moneys, the rectfipt of which was tlio subject 
‘.of the first charge, were drawn by him from (lovorrnnent on the strength ,of 
certain bills or vouchers which (although in fact incorrect) Mr. Larymore had 
been induced by the accused to countersign as correct ; while as regards the 
second charge, which was for receiving ])ayment for certain oil at a higher rate 
than 'he credited to Government, the defence was (and Mr. Larymore proved it 
to bo true) that Mr. Larymore had liimsolf sanctioned the sale at the rate with 
which the prisoner credited the Government. 

The whole case was, that the prisoner, by deceiving and [27] imj)osing 
upon Mr. Larymore, had fraudulently got the sums of money, the receipt 
and appropriation of which was charged against him as criminal broach 
of trust. Mr. Larymore being the Superyitendent in charge of this Jail, 
and being connected in this manner with the sums which the prisoner was 
alleged to have misappropriated, it is evident tiiat he was most substan- 
tially interested in the matter, and that he was by no means free from the 
possibility of pecuniary responsibility in respect of it. That being so, it was 
most unfortunate that the District Magistrate should liave thought fit to select 
Mr. Larymore to sit as one of the Judges in the case. 
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The Magistrate says that Jfr. Larymore was friendly to the prisoner, and 
that it was with a desire to assist the prisoner that he put Mr. Larymore on 
the Bench. But the Magistrate really erred if ho selected Mr. Larymore 
because he was supposed to be specially friendly to the prisoner, almost as 
much as,he would have erred had he selected him for the opposite reason. A 
criminal prosecution is not in the nature of a friendly arbitration. It is a 
penal proceeding of a very grave and serious kind, in which it is impossible to 
proceed too strictly according to the rifles proscribed by law. Connected as 
Mr. Larymore was with the prisoner in the very matters which were the subject 
of the trial, it is impossible that his sitting as one of the Judges could be right. 
It is one of tlie oldest and plainest rules of justice and of common sense that no 
man shall sit as judge in a case in which lie has a substantial interest. That 
is the law of this country as much as it is the law of England. [See the 
decision of a Full Bench of this Court in the case of The Queen v. Hiralal Das 
(8 B. L. R., 422) and the cases there referred to. See also a very recent case 
in England — The Queen v. Meyer (1 Q. B. D.* 173).] 

The District Magistrate says, that Mr. Larymoro’s interest in the matter 
was very indirect. In this wo cannot agree with him ; for it is quite clear, 
even from the evidence given by Mr. Larymore himself, that lie had a most 
distinct and substantial interest. Under certain circumstances it might have 
proved adiinct pecuniary interest. The District Magistrate [28] himself says 
as to the second head of charge, — “ there is this to bo said in palliation of it, 
that Mr. Larymore’s consent was obtained to the price, while the quantity sold 
was probably fixed in the accounts with a view to square the monthly 
statements." 

We think that, were it on this ground alone, the conviction ought to be 
quashed. 

But, in addition to this, there are several other very serious irregularities 
to which our attention has been called. 

The Bench of Magistrates consisted of the District Magistrate, Mr. Harrison, 
Mr, Larymore. the Ofbeiating Sujjerintendent of the Jail, Dr. Bachelor and two 
native gentlemen, being a Bench of live. In the course of the trial, both 
Mr. Harrison and Mi\ Larymore wore examined as witnesses for the prosecution. 
Without saying that it is illegal for a Magistrate to give evidence in the 
witness-box in a case witli wliich he is dealing judicially, it clearly is, on 
general principles, most undesirable that a Juelge should be examined as a 
witness hi a case \vl\ici\ l\o himself is trying, if such a contingency can possibly 
bo avoidei.1. [See tVio Full Bench case — The Queen v, Ib ratal Das (8 B. L. R., 
422) -already referred to. 1 Tlie mere fact that Mr. Harrison and Mr. Larymore 
were necessary witnesses for the ])rosocution was a most cogent reason why 
neither of thorn should have boon inemhors of the Boncli by which the prisoner 
was to ho tried. Mr. Harrison waa almost as much out of ))lace on the Bench 
as was Mr. Larymore. For the whole alleged fraud was discovered by 
Mr. Harrison himself : the prosecution was initiated, and the Government pleader 
was instructed by him : and ho ivwis one of the most imiiortant witnesses for the 
prosecution. That being the District Magistrate’s position, we cannot conceive 
why be did not place the case (which is really a very important one) before 
some Magistrate in no way connected with it, who might liave disposed of it 
hiinsolf, or might have coiniiiitted the accused for trial to the Sessions, instead 
of going out of his way to have the case tried by a Special Bench composed of 
Magistrates, of whom two were manifestly objectionable. 
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[ 29 ] In making these remarks, we do not say that a Magistrate is 
incapacitated from dealing with a case judicially, merely because in his character 
of Magistrate it may have been his duty to initiate the i)rocooding8. We only 
say that it was wrong that the District Magistrate should deal with a case 
judicially when there was no sort of necessity for his doing so, wheft bo had 
himself discovered the alleged fraud and initiated the prosecution, and when 
he was one of the principal witnesses against tlie prisoner. 

Then, again, we find that after the case for the prosecution was closed 
and formal charges were drawn up, and the accused had given the names of 
the witnesses whom be intended to call, Mr. Tjarymoro was deimted by his 
brother Magistrates to go and take the dejiositions of some of those witnesses. 
Mr. Harrison in his judgment says “ When tlie witnesses for the defence 
were named, most of them wore connected with tlie jail. As it would certainly 
be said by whatever party they gave evidence against, that tlioy had been 
tampered with, the Court suggested, and lioth sides agreed, that these state- 
ments had bettor be taken down at once in the presences of the agents of botli 
parties and of one of the Honorary Magistrates, to guard against ‘ subsequent 
deviation’. Accordingly, they wore questioned, and their answers recorded in 
this way on the 12th and 13th November, and tlie statements are ])laced with 
the record for the use of either party, though not themselves as evidence.” 
We are unable to understand wliat such a proceeding is supposed to moan. 
Here is a man being tried on a very serious charge, who names the witnesses 
whom he means to call. Thereupon “ the Court ” suggests that “ to guard 
against subsequent deviation,” the statements of those witnesses should be 
taken down at once in tlie presence of one of the Honorary Magistrates and 
of the prisoner’s agent. AocorJingl>, the statements are taken down by 
Mr. Laryniore, and the depositions so recorded “ are placed with the record 
for the use of either party, tliough not tliemselvos as evidence.” This w^as a 
most irregular and unfair proceeding. The Court had no possible right to 
receive from Mr. Tjarymore or from anybody else statements I’ecorded after 
such a fashion, or to place [30] these statements with the i*ecord, if they 
were not themselves evidence. As a matter of fact, these statements were 
taken down and wore placed with the record, for the sole purpose of being used 
against the prisoner. And they are ])ractically so used by the Magistrate, 
Mr. Harrison, who, in his judgment, says Now, IJma Cliurn Chattorjee’s 
evidence 1 have already said I consider quite unwortiry of credit, and it wjll 
bo observed that when his statement was taken before Mr. Larymore on 
November 13th, he was never questioned about these purchases or said any- 
thing about them.” 

In our opinion, the deputing Mr. Larymore to take in an irregular way 
the statements of the witnesses whom the prisoner meant afterwards to call in 
support of his defence, was most unfortunate. U was quite illegal and 
unjustifiable. The District Magistrate, Mr. Harrison, in liis judgment, says, that 
when the Court suggested, " that these persons should be examined at once in 
the presence of one of the Honorary Magistrates,” both sides agreed “ that 
this had better be done. And doubtless he relies on that agreement,” as justi- 
fying and sanctioning what was done. So, as regards the objection taken to 
Mr. Larymore’s being on the Bench and to Mr. Harrison’s own presence there, 
he relies on the consent given by the prisoner in the first instance. 

The District Magistrate has throughout these proceedings treated them 
very much as if they had been proceedings ponding in a civil suit and has lost 
sight of the wide difference which exists between a civil suit and a criminal 
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prosecution. Criminal proceedings are bad, unless they are conducted in the 
manner prescribed by law ; and if they are substantially bad in themselves, 
the defect will not be cured by any waiver or consent of the prisoner. When 
the irregularities are all unfavourable to the prisoner, as in our opinion they 
clearly Were in the present case, it is impossible for any Court to consider 
a waiver consent as binding on him. It is the duty of Magistrates and all 
Criminal Courts to follow the procedure prescribed by law, and there is no 
law which sanctions their intentional departure from that procedure ; and then 
attempting to protect tl>emselves against the consequences of such departure 
131] by getting the accused person to say he consents to it. In the mofussil, 
most prisoners, not properly defended, would probably assent to any irregularity 
which the Judge or Magistrate trying him chose to suggest. There would be 
an end to all procedure if such an assent wore lield to warrant material and 
important irregularities. 

But after all what really was the nature of the consent given by the 
prisoner as to the composition of the Boiich ? After tlie witnesses for the 
prosecution had been examined, formal charges were, on the 10th of November, 
drawn up, and the ]3lea of ‘ not guilty ’ was recorded. The accused gave the 
names of his witnesses, and the further hearing was adjourned to the 4th of 
December. In his judgment, Mr. Harrison says After the charge was 
drawn up, and the case resumed after the long adjournment for the defence, the 
accused’s Counsel olqocted to the composition of the Bench, both to 
Mr. Laryrnore’s presence on it and to mine. Except under the special circum- 
stances of the ease Mr. Ijarymoro’s presence on tfio Bench might obviously be 
questionable, and hence before commencing the trial the accused and his 
pleaders were expressly asked, if they had any objection to the composition of 
the Bench, when they distinctly stated tliat they had none whatever, <fcc.” 

It is to be noted that tlie objection was raised and pressed, before the case 
had proceeded further tlian the point of drawing up formal charges and recording 
the plea of “ not guilty ” ; also that before that time both Mr. Harrison and 
Mr. Larymore had given evidence as witnesses on behalf of the prosecution. 
But it is not stated, and there is nothing to lead us to suppose, that when the 
prisoner was asked whether ho objected to the composition of the Bench, he 
was warned that Mr. Harrison and Mr. Larymore were both very important 
witnesses for the prosecution. The record of the case does not show that, 
when the prisoner was first brought before this Bench, he was asked whether 
he objected to its composition ; except that Mr. Larymore deposes to the fact 
which is confirmed by Mr. Harrison in his judgment. It is a matter of 
comparatively little consequence wdiether it is recorded or not. But if the 
Magistrates really intended tc rely [32] on the prisoner’s consent, that consent 
ought to have been formally and accurately recorded at the time it was given. 

On these grounds, and without entering into the other objections which 
the prisoner’s Counsel take to the conviction, we think it clear that there have 
been most serious and material errors in the proceeding in this case, which 
have been greatly to the prejudice of the prisoner. We, therefore, set aside the 
conviction and sentence, and order that the prisoner be discharged and that 
the fines, if paid, be refunded to him. 

The Magistrate of the District, no doubt, had authority to direct that this 
case should be tried by a Bench of Magistrates. But a complicated and some- 
what difficult case like this is by no means one which it is desirable to place 
before such a Court. And the result shows that this is so. The case is one 
in which the strictest accuracy is necessary : whereas the proceedings have 
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been diffuse and loose in the highest degree. Moreover, there is not one 
“ judgment " by the Court, but a series of judgments, which to say the least of 
it is most inconvenient. Mr. Harrison writes the judgment (a most voluminous 
one) on the first charge, and says that he concurs with Mr. Larymore’s 
judgment on the second charge. Mr. Larymoro writes a judgment on the 
second charge, and says he concurs in Mr. Harrison’s judgment on the first 
charge. Dr. Bachelor writes that he concurs in the judgment of Mr. Harrison 
and Mr. Larymore. And the two native Magistrates write a long judgment of 
their own. All the five Magistrates, however, so join in signing in a regular 
way the final “ finding and sentence ” of the Court. The case comes before us 
under somewhat peculiar circumstances ; for the prisoner availed himself (as 
to a portion of his case at least) of his right of appeal to the Sessions Judge. 
The appeal was unsuccessful, although he, in his petition, repeated iiis objections 
to the constitution of the Court which tried liim. Notwithstanding tliat the 
appeal was dismissed, it appears to us that the irregularities on whicli we liave 
dwelt are so serious and so important as to render it imperative on us even now 
to quash the w'hole proceedings. 

C onv icliun cj Hashed. 


NOTES. 

C PRISONER'S CONSENT TO DEPARTURE FROM PROCEDURE— 

It IS the duty of Magi.stratos and all Criminal Court.s to follow the proooduro pre.scribed 
by law, and there is no law which .sanctions their intentional departure Iroin that procedure ; 
and then attempting to protect themselves against the consoquciu'es of such departure by 
getting the aocused person to say he consents to it : — (2 Cal. 28 at 80). 

This principle has been applied to the following : — 

i. Special procedure for European British subject : — (1880) 6 Cal. 83. 

11 . SiinultaneouK trial : — (1880) 6 Cal. 96. 

lii. Irregular service of notice in disputes as to possession (Cr. C., 18‘.W), s. 14fi 
(3) (1908) 83 Cal. 68 F.B. : 9 0. W. N., 1010 : ‘2 0. li. J., ‘211. 

iv. Joint trial of different accused in respect of receiving sUden property : — (1906) 29 

Bom., M9. 

V. No exainiiiation-in-chief in the pre^iciiec of the aeiaised :--(1887) 9 All., 609. 

See the Privy Council decision of Unbrahnumyn Ayifct 'v. Kiiui-Nin^H^ror (1901) *25 

Mad. 61.} 


1 CAL. — 45 
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[33] OKIGINAL CIVIL. 


Th(‘ fjtli, filli ami 1 Hh Septfmitrr, IH70. 

PjtESKNT: 

Slli RkHAUI) (iAUTH, Kt., CJHKF .lUSTFCK, AND 
.IrsTICK iVlACrUliJiSON. 

AMiicCiillivniy 
VC ran H 

Tin* Jokai Assam Tna Company. 

Mai<tcr and Srrvniil- -Smf fur ilamaaca foi irrmiiifnl d tsiniasal —Incaiupclcnrc- - 
Hcndennij inic and just tirciaintu Warranty. 

Tlif liavnig o))l.iuu'd rt*c«>nmi.*n(ljitii)iis .i-. -i Livi in llic defi*mlsinl coin- 

psiTiy's ^ ir.'lt'ii 111 (mmuj otit to i,;i, .ttitJ. some imUm’vk'ws with tin* (lof(‘ii (Lints’ 

apcnts then', t’lih'n'd inti :m aRri*«‘in(‘ii(. willi the (li‘h‘ii(l.uils to (’lUor mUi thi-ir s(*ivicl‘ as 
ji.ssistaiit 111 tlioir tea. Rar'di'tis fnr a pcrn»il uf lhr<‘<‘ 'I’ln- agrncnuMit stipulatod that the 

plaiivtill slumld, “ wIumi iv(|Uiml to do so, roiidcr just and t.riu* accounts, and Ri\ocvcn otlx'r 
particailar and infonnation of all inoncss, A'c., entrusted to hini. or that m.i\ coiuo nito his 
pofis(‘SHion, power, or (*usir>d> or under his control ;ind it w. is also agreed that the defendants 
should “ 1)(‘ at li))ert\ to annul this agn'einent ataiix tune lor willul misconduct of theplamtift 
III not fiilfilliiifi tlic terms and conditions to he oh.serxed h\ liini, or if he shall he prevent! ‘d 1)> 
reason of continued illiu'ss from attending to, or lie hindiavd the.rehv in tlie performance ot, his 
duties, or In reason of thi* haukruptev . insolvency, or dissolution of the defendant eompanx 
and in those eases tlie s.il.irx was h* eease, and llu* |>laintilT he diseli.irged from the 
defend, int compaiiN's service 'I’Ih' plaintiO p^KMa-ded to \ssam. w«>iKed loi a short period in 
tlie defeiuLints’ g.irden. ;iiid was t hen dismi''se<| from I le* conip.mv 's ser\ lee, on the ground 
of hi.s ineompetenei* In .in aeliou hroiight h i iLim:ig< s lor wroUglnl dismissal, the Judge of 
the Small C’aiise Court w.is o| opinion that, nmler the <*ireumstane«*s, tlien* u.is no im[)licd 
warranty oii tin* p.irt of the plainlifi’ of his eompi'tenee, and tin- grounds for dismissal 
having been I'xpn-ssly stated in the .ign'ement, the d(jfendants were not justified in dismissing 
him on anotliei ground, and thei'(*f<»re should not he allowi-d tt) give evidence of his incom- 
putone.e, //e/d. on n-ference to the High (kmrt , that the plainLifT, h.iving expn-sslx under- 
taktn to render true and jiist '.u-eoiinis, lii«, ineonijs'tenec to do so would, if proved, ht' an 
answer to the action, and therefore tin' defendants ought to hav!- hi>en allowed to give 
evidence that he was ineomp<-li iif.. “True and jiisl aecjaints ” meant such accounts as an 
inoxperuMiced assistant ip .i Ic.i garden iniglit reason.-ihiv h«' askeil to n-Md«‘r, and were not 
to he ini . rpt'-'icd mereh as .-m iind'uiaking that the ]»lainti(T would act honesth In his 
employers. Heid, also, tli.it the agreement expresslx stating the grounds of dismissal did not 
preclude the defi'ndants from dismi.wng the plaiutilT for nicompoleni-e. 

Cask leformd for tlm opinion of tlio High Court imdor s. 7 of Act XXVI 
of 18G4 hy Jl. Millott, Kir.st rlndge of tlie Culcutta Court of Small Causos. 

C84] ‘ This suit is hrouglit hy tho plaintiff, to recovoi’ Its. 1,000, after 
abandoning all excess, as damag(‘s«for wrongful dismissal and hreach of contract. 
The defendant conji)any pleaded that they had dismissed the plaintiff for incoui- 
petence, and, when tlie case was called on on the 24tli Juno 1870, Mr. Macrae, 
the Counsel for the defendants, applied for a coniinission to examine Dr. O'Drien, 
the manager of the garden in Assam, and also Dr. White, one of the largest 
shareliolders in tlie company, wlio rosid(3S near tlie gaidon, in order to prove the 
incomi)etence. This application was opiwsed by the other side, on the ground that 
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such evidonco would tkU be uiatorial, as Uio |)loii of iru;om])otience could be no 
defence to the suit, tind this in fact is tlio real (jiief^tion ^to bo decided. 

“ All the facts, except ;is ref;ardstlio incoiniietenco, ai’c pi-actically admittod 
and jiio as follows: Messrs. Bahncr, Bawrie A C’o , who are the apients of the 
defendant company (and wlio for the purposes of tlu*^ referenct! may be con- 
sidered as the defendants), rec(dvod a letter from Mooltan, dattsl ilOth duly 1H70, 
from a Mi*. MucBeaJi, who seems to i>e in some wav eonmjcted with th(‘l*un.iab 
Bank, as lollows . 

CjKNTLKMKN, 

I .oil .oiMous to f'lM .1 \(noij? ri'l.il.ivt* of iiinn- nu t.u .i Iim I'.i.o.i' .iiiii il li.is iu,l ocfiirroil 
to 1110 LliiiL, from \oiir coiiMci Hoiis with KJ»rth‘ii‘,. \ lu m i^ .^oimsimo-. Ii.ivo rin|umos fmm 
the lor .isM>l.iiitih. Tlu- l.icl I speak for k .ilxmi \e.iis of nud hem Die lift' be 

has boeii lirou^^hl U]» L) is jiisl tlie sorl of pervm wlm wmild m.ik»'a liist-eliiss assist, iiit. Ifi.s 
f.iDier IS a. f.irmer in .1 ])J:iee e.illed Str.iDniaini 111 Die I fi^dilaiul ■. id Ki ot.l.uicl, ,iiid Iw' has been 
bronchi up to ■i-.sist. on the farm. He is .» .ibU \ ■lUii}^ m.iu, .oid steadiness itseU. 

Ill' is r|inU’ l;^llor.lllt oi town life, whieli slmuld br ,ili m lll■^ I.imhii . .ind aiiotber point wliirli 
slionld reioiiimeiid liim to oui, m/.., that In- i-. of .1 \er\ amiable di-.p.i-il imi .iiid wadi suited to 
manage the iiati\f's. If 1 e.iii f^et a promisi- of .1 beilb .is .issist.iiil 111 a tiM ^.irdeii for Die l.id, 

I WDiild si'iid f()r liiiii .11 one* . 

The younp man alluded to in tliis letter was tin* plaintilt, and he accord- 
ingly came to Calcutta, and, on the 1‘Jth January 1H7(), the parties executed 
the followini.? a^dremneiit.” 

The case nd'erred then sot out the hy which the [3.3] plaintill 

was cn^bikiod as a!i assistant in the dcfemlants’ D^a gardens foi a ponod of tlireu 
years. I’ln' following are the only c.lauses material to this report 

“ .\nd further that, durinj^ the time of such service ,is .iloies.ud, he will, wdieiieViM* reipiiivd 
10 do so, roiidur just .Old true aeeoimls, and f'lve every oDier p.irheiil.ir .iiid information of 
all inonevs, goods, .uid eliattejs, merchandise, and otliei prodints ,iiid things (Mitni d.ed to 

him, or that m.iv eoiiie into hi ^ n »'.-.e>-,ioii, pnwei , or eustodv . 01 under his ciintrol \iid. 

l.istl>,itis agie-'d Di.it the viid (ompanv. or the direi loi-'^ .imi .igeiils Dieieof. .h.ill b(' .it 
liberty to .iiiiinl tins agiveilieiit at aii\ Mine lor wilful niisi oiidnet of ilie said I )niieaM 
^facd lillivra V 111 not fnllilling Die terms .md i-iuidit ions on liis p.irt to be observed, or if the 
s.iid Dune-aii Ma.e( iilliviMv .-.li.ill. lo ri-iion m 1 eniihinied illne-.s, be pr. vented fri.m .ittiMidiiig 
to, or be liMider 'd ihi'rebv in l.li*' p Tf n m in.-i* of, he. dn-ic>. oj' bv re.i'.oii ol tin' buiikrnptcy , 
insolvency , or dissoliiMoii of Die lid rliik.n 'I’e.i t'unp.iiiv, Ijimili'd \Md t liiTeiipoii the s.ihiry 
spoeilied herein shall eomplelelv ce.Uie, .ind Die s.iul 1 >ime.in M.ie( Dlliv r.iv 1 e diseh.irged from 
the eompa iiv 's seiw ice. ” 

The reference then continuod : 

“The plaintitT suliseDuently went up !•> \ssnm, workerl foi a short perioil, 
anil was ilismissed tinall\ h\ a leltei fmm Messi.s. Orr and JIariis, the 
defendants’ attorneys, dated the 5th .\pril l87l). 

“ It was alleged that the plamtilf was clc.irh inemnpetent, in so far as he 
wus unable to write an ordinarv husiiTOss letter, and so far a letter 
of the plaintilTs shows, that he is umJile D; write anv bettor J^Inglisli 
than an ordinary outdoor servant in Bngl.ind would he able to write ; hut, at 
the time of making the application, no suggestion was made that he W’as unable 
to vendor accounts. 

“ It was contended, therefore, on the authority of llmmo) v. Coniftlius (5 
C. B., N. S.,236), that there is always an implied representation on the part of 
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the person taking service, that he is capable of performing the service required 
of Jiim, and that the failure to afford the requisite skill so impliedly promised is 
a breach of legal duty* and therefore misconduct and even wilful misconduct. 
There is no doubt on that authority that when a skilled labourer, artisan, or 
artist is employed^ there is an implied warranty on [ 36 ] his part that he is of 
skill reasonably competent to the task he undertakes ; but in the judgment, 
WiLLES, J., says : It may be that, if there is no general and no particular re- 
presentation of ability and skill, the workman undertakes no resixjnsibility. If 
a gentleman, for example, should employ a man who is known to have never 
done anything l)ut sweep ii crossing, to clean or mend his watch, the employer 
would probably bo held to have incurred all risks himself The case of the 
crossing-sweeper is, no doul>t, an oxtrorno case, but it means to say that there 
may be cases of service whore there is no implied warranty on the part of the 
servant that lie is competent to perform tho duties ho undertakes. 

“ ilore tlio defendants employ a young man from tho Highlands of Scot- 
land, whoso recommendations scorn to be that he is strong, able and steady, 
quite ignorant of town life, and amiable in his disposition, and they employ him 
for duties conceifiing which he could have had only vague ideas, and in a country 
entirely strange to him. It may fairly bo said that, if they employ a simple 
country youth with no better recommendations than tho above, they do so at 
their peril, for it is not alleged as against him that there was any express 
representation of competency. 

“ But apart from this, tho parties have gone out of their way to insert in 
their agreement tho ground on which the defendants aro at liberty to annul it, 
and those are wilful misconduct, continued illness preventing him from attend- 
ing to his duties and tho insolvency of tho company. Looking at the position 
of the parties, there seems every reason that such a clause should bo inserted ; — 
nothing could be more inconvenient than for a man who had come thousands of 
miles to obtain a particular employment to bo discharged from such employ- 
ment when obtained for any reason beyond those stated in the agreement. 
Looking at tho fact that tho defendants might, with ordinary ease, have decided 
tho question of his inconijictoncy before they signed the agreement, Dickson v. 
Zizinia (10 C. B., G02) seems to apply hero — Maulk, J., saying : — ‘ We should 
not by inference insert in a [37] contract implied provisions with respect to a 
subject which tho contract has expressly provided for. If a man sell a horse 
and warrant it to bo sound, tho vendor knowing at the time that tho purchaser 
wants it for the purpose of carrying a lady, and the liorse, though sound, proves 
to bo unfit for that particular purpose, that would be no breach of warranty. 
So, wdth respect to any other kind of warranty, tho maxim expres sum fact t 
cessare taaitum applies to such cases. If this wore not so, it would be necessary 
for the parties to every agreement to provide in terms, that they aro to be 
understood not to be bound by anything whioh is not expressly set down 
which would bo manifestly inconvoniont.’ 

“ For the above reasons 1 was of opinion that tho commission was unneces- 
sary, and as it was stated on fhe part of the defendants that there was no 
other defence, and that the damages asked for could not bo considered excessive, 
the case was practically undefended, and, after examining the plaintiff, judgment 
was given for him for the full amount sued for. 

“ But at the request of the Counsel for the defendants, 1 refer the following 
question for the opinion of the High Court : — ‘ Whether the plea that the 
plaintiff was dismissed for incompetence is a good defence to this suit.’ 
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Contingent on the opinion of the High Court, my judgment is for the 
plaintiff for the full amount sued for.” ^ 

Mr. Macrae for the Defendants, at wlioso request the reference had been 
made, cornnienced, and contended that the defendants ought to have been allow- 
ed to go into evidence of the plaintiff’s incoin]iotence, which would be an 
answer to the suit. Under the express terms of tlie agreement, ho was bound 
to bo competent to render just and true accounts, meaning thereby that he 
should bo able to give to his employers in Calcutta sucli ordinary accounts as 
would bo necessary for an assistant in a tea garden to keep and send in a 
written form to his employers. Wo don’t contend ho must bo a skilled book- 
keeper. This tlie defondants havo evidence to show lie was incomiietent to 
perform, and thoy were entitled therefore to dismiss him. Tlie learned Counsel 
referred to the case of Ilarmer v. Corncliuh (5 C. Ih, N. S., 2d()) to show [SSJ 
that tliere is in such an agreement an im])lied representation of competency. 

Mr. Sku‘lL for the l*laintitT, contended, that the grounds of dismissal stated 
in the agreement were the only grounds wliich would justify the jilaintiff ’s being 
dismissed, if it had been intended that he should he liable to dismissal on 
other grounds, thoy would have been stated : not having been stated, they could 
not, on the principle of the maxims cxpressio iiniUH exclusio altenus and 
expressum facit cessare taciium^ bo now implied ; see Broom’s Legal Maxims, 
651, 5th od., and Aspdin v. Amiin (5 Q. 13., 671). 

The clause relating to the “ true and just accounts ” did not mean that the 
plaintiff was to bo able to keep written accounts, oi‘ understand accounts at all, 
but refers to his honesty in everything that should be entrusted to him. 
[MACrilERSON, J. — Wo must treat this as if it were an argument on demur- 
rer and assume lie was incompetent, as no evidence was allowed to be called.] 
Even if lie wore unable to satisfy that clause of the agreement in the strict 
sense contended for by the defendants, that would not go to the root of the 
agreement so as to avoid it : he would not thereby become liable to bo dismissed. 
Tlie clause as to rendering accounts is lestricted Ijy that stating the grounds of 
dismissal in which the jjarties havo specified what siiould l )0 good cause, and 
which cannot be extended by implication : see per Denman, U.d., in Afijithyi v. 
Austin (5 Q. B., 671, at p. 684). It is said competence must bo implied in a 
case of this kind, but wilful misconduct would of itself have l)oon a ground for 
dismissal, yet that is specified in the agreement, as would incomjietonce have 
been expressed if it liad been intended to be a ground of dismissal. In Harrfuir 
V. Cornelius (5 C. B., N. S., 236) theio were no specified grounds of dismissal. 
The services contracted for in that case, moreover, were skilled services, 
and in case of skilled persons compotence for the work in whicli thoy 
profess to bo skilled is imjjlied. Here there was nothing [39] of that 
kind ; the defendants knew the plaintiff could know nothing about a tea 
garden, and thoy did not engage him until thoy had seen him and had 
an opportunity of judging of his capabilities --thus they took the risk on them- 
selves as put by WiLLES, J., in llamicr v. Coi'nelius (5 C. B., N. S., 236, see 
p. 246). [Macpherson, j. — Willes, J., saysfthat failure to perform what has 
been promised is misconduct, which would justify a servant’s dismissal.] The 
principles which govern cases in which skilled services are guaranteed do not 
apply to the present case. It is submitted that the principle of caveat emptor, 
which applies in ordinary cases of sale of goods, has some bearing on this case. 
[Garth, C.J. —Here there is an express warranty as to fitness to render 
accounts.] Where parties have purchased with their eyes open thoy take the 
risk. There is no implied warranty on thp pajrt of the vendor. From that 
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view fitness would not be implied at all ; it is a case similar to the defendants 
having purchased go(^ds after inspection. 

Mr. Macrae in reply. — Wo take rendering accounts iti the common and 
ordinary moaning of that term. If wo are driven to a strict interpretation of 
the confract, [lariner v. Carncluis (5 C. B. N. S., seep. 246) is an autho- 
rity for saying that if a servant is unable to perforin work lie has undertaken 
to do, it is misconduct, and would fustify his dismissal ; it does not matter 
whether he cannot, or will* not, do it. If this is taken as an argument on 
demurrer, and the plainbiti treated as iricoin potent, as must be done, how would 
ho allege his readiness and willingness ? 

Car. adv. oult. 


The Opinion of the High Court was as follows : — 

Garth, C.J.---We are of oi)inion that, with reference to the express terms 
of the written agrecn unit entered into on the 12th of January 1876, tlie plain- 
tiff distinctly undertook that ho would, “ whenever required to do so, render 
just and true account^., and give every other particular and information of all 
moneys, goods, .and chattels, merchandise, and other products and things 
entrusted to him, or that might come into his possession, power, or custody, or 
under his control ; ” and we think [40] that the defendant conqiany ought to 
have been allowed to go into evidence to show that the plaintiff was not 
reasonably competent to the task which he undertook. In deciding thus, we 
act in accordance with the principle laid down in the case of Ha^^icr v. 
Cornelius (5 C. B., N. S., 236 : s.c., 28 L. J. C. P., 85). The passage as to 
the cro8sing-swoei)er, quoted hy the Judge of the Small Cause Court from the 
judgment of WlLlilSS, J., has no application to the i>resont case. The crossing- 
sweojjor is stated to have hoeti known to his employers as a person who had 
never done anything but swoop a crossing, and, under such circumstances, must 
necessarily have been known to be inconqietent for the task which he under- 
took, and, moreover, he is not supposed to have made any express contract 
with his employers : when^as, in the jiresont instance, there would appear to have 
been no knowledge hv the defendants of the plaintiff's lack of compotoncy, and 
there was an ex])ross .iiidortaking on liis part that he would render just and true 
accounts, i^:c. 

• It has been contenMcd bv Mr. Shtrll that this undertaking does not refer 
to any rerulering of accounts in the sense of keeping wdiat are technically called 
“ books ; or, in other words, that it was merely an undertaking that the 
plaintiff would act lioriostly by his omplo.xors ; hut wo do not think that this is 
the true meaning of tlio agrceinont. ' Wo consider that the jffaintilT undertook 
that, in the event of moneys, &c., coming under his control, he would duly 
account for them, and furnish all such reasonable information and particulars 
as might ho expected from a person in his position. We by no means construe 
it as an undertaking that the plaintiff was a skilled accountant in the wider 
sense of the expression, but we think that lie undertook to keep and render 
such accounts as an inf 3 xj)orioncod assistant in a tea garden might reasonably 
be asked to keep and render. • 

We further think that the learned Judge of the Small Cause Court is 
wrong in holding that the last clause of the agreement moans that the plaintiff 
shall in no case be dismissed, except for such wilful misconduct as is there 
described, or by reason of continued illness, or tlie dissolution of the defendant 
company, &c. The agreement does not say that the defendant company shall 
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C«3 not have the right dismiss the plaintiff for any other cause than 
those specified. It merely reminds the plaintiff that he may be dismissed for 
the misconduct which is there specified ; but It in no way affects or alters the 
right which tlie defendant company had to dismiss the plaintiff for absolute 
inability to perform what he had undertaken. 

The Judge of the Small Cause Court must, tlierofom, proceed to deal with 
the case on the merits. Each party will pay his own costs of this reference. 
Attorneys for the Plaintiff' : Messrs. GhaiintreH, Knowles, and Huberts. 

Attorneys for tiie Defendants : Messrs. Orr and flams. 


[2 Cal. 41] 

APPELLATE CIV I L. 

The if 0th March, lH7(i. 

PUESENT : 

Mj{. Justice Kemp and Mr. Justk’e lliucii. 


Deon Doyal Lall Plaintiff’ 

versus 

IJet Narain Sing and others Defendants. ‘‘ 


Mortgage bond -Interest after due date. Hate of. 

In a suit brought to iwovor tlio principal and intiTust duo u])on a writh'u socurity given 
for the payment of the prineipal money on a dav speeifieil, with interest at a stipulated rate up 
to such day, the Court may, in its discretion, award interest on the prineipal sum from 
due date at such rate as it thinks fit, and is not hound to award sueh mterest at the 
stipulated rate. 

The priiieiple laid down in Cottk v. Foirln (Jj. H.. 7 H. 1^., ‘27) followed. 

Suit on a mortgage bond dated the 2Hth of Assin 12G9 (Euslee), correspond- 
ing with the 17tli Octoiier 1861, for payment of tlio principal sum of 
Ks. 2,600 and Ks. 5,488-8-6 interest, computed, at the rate of 18 jior cent, 
per annum, as specified in the bond, from date of tlie execution of the bond to 
the 28th Bysack 1281, corresponding to the 29th April 1871. 

The original mortgagors wore called as witnesses for the plaintiff', and 
admitted the execution of the bond and the non- C42]l layrnent of pi-incipal and 
interest due thereon. It was, however, objected on behalf of the subsequent 
purchasers of part of the mortgaged propesrty, ])ai*tios to the suit, that the claim 
as to interest payable after due date was barred on the ground that such interest 
was not a charge upon the hypothecated proiierty, but partook more of the 
nature of damages, and should therefore have boon sued for within six years of 
the date when the bond fell due. 

The Court below gave the plaintiff a decree for Rs. 2,875-9-6, refusing to 
award any interest from the date on wfiich the bond fell due. 

Tlie plaintiff appealed to the High Court. 

Mr. C, Gregory and Baboo Nil Mad hud) Sen for the Appellant. 

* Regular Appeal, No. 88 of 1875, against a decree of the Subordinate Judge of Zilla 
Gya, daM the 10th of September 1874. 
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Baboos Mohesh Chunder Chowdhry and JogeshChunder Dey for Bespondents. 

The Judgment of the Court was delivered by 

Kempi J. — The plaintiff is the appellant in this case. He sued three sets 
of defendants to recover a sum of Bs. 8,088-8-6, due under a bond dated the 
28th of Assin 1269 Fuslee, corresponding with the 17th of October 1861. The 
principal amount borrowed was Bs. 2,600, and interest is claimed from the 28th 
Assin 1269, the date of the bond, to the 26th Bysack 1281, date of suit, being 
twelve years and seven months, at the rate of Be. 1-8 per mensem, the total 
amount of interest claimed being Bs. 5,488-8-6. The bond was admitted by the 
principal defendants, the judgment-debtors. They were examined, and they also 
stated that, after the bond fell due, they were unable to pay it, and that they 
agreed to go on paying interest. The first defendants are the purchasers of 
a portion of the property which was mortgaged to the plaintiff as security for 
the sum advanced *by him to the principal defendants. The Subordinate 
Judge has given the plaintiff a modified decree for a sum of Bs. 2,875-9-6 
t48] out of Bs. 8,088-8-6 claimed. He has alsd made the plaintiff pay the 
costs of the defendants, and the result of the suit is that although the bond is 
admitted, and the defendants depose that they were unable to pay, and asked 
for time, and promised to pay interest, they have to pay only about one-tliird 
of the amount claimed, and that the plaintiff has only to receive Bs. 2-5 in 
the shape of costs from the defendants. No wonder that, under these 
circumstances, the respondents did not appeal to this Court. 

The Subordinate Judge has found that, as there is no stipulation in the 
bond regarding payment of interest after the appointed period for the discharge 
of the debt, the plaintiff is not entitled to interest after the lapse of that period. 
. . . . The first objection taken before us by the appellant is, that the 

Court was wrong in not using its discretion, in overlooking the evidence of the 
debtor-defendants, and in not awarding interest from the date upon which the 
bond fell due up to the date of suit. The piircliaser-defendants raised the 
following objection, that interest after the due date is not a charge upon the 
property hypothecated, inasmuch as any interest after that date is in the 
nature of damages, and more than six years having elapsed from the date on 
which the principal fell due, namely, in May 1862, the suit is barred. 

We think that the Subordinate Judge is clearly wrong in not awarding 
interest at all from the date on which the bond fell due. The execution of the 
bond is admitted, and tlie bond-debtors admit in their evidence that they were 
unable to pay the debt on the date it fell due, and that they promised to pay 
interest from time to time. There is a case before the House of Lords, of Cook 
V. FowUr (L. B., 7 H. L., 27), in which it has been held that there is no rule of 
law that upon a contract for the payment of money on a day certain with 
interest at a fixed rate down to that day, a further contract for the continuance 
of the same rate of interest is to he implied. . . . Lord Selborne, in his judg- 
ment, which is to be found at page 37, says: — “ Although in cases of this class, 
interest for the delay of payment post diem [443 ought to be given, it is on the 
principle, not of implied contract, but of damages for a breach of contract. The 
rate of^ interest to which the parties have agreed during the term of their contract 
may well be adopted, in an ordinary case of this kind, by a Court or jury, as the 
proper measure of damages for the subsequent delay ; but that is because 
ordinarily a reasonable and usual rate of interest, which it may be presumed 
would have been the same whatever might be the duration of the loan, has been 
agreed to. But in the case before your Lordships, the agreed rate of interest is 
axoessive and extraordinary ; and although no question is raised between the 
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present parties as to its /aimess and reasonableness so far as it was matter of 
express contract, it by no means follows that it wc^ld have been fair and 
reasonable, or would have been so regarded by the borrower, if it had been 
indefinitely extended to every possible delay of payment after the stipulated 
time/‘ 

Now, applying the principle thus laid down to the present case, we do not 
think we should be justified in giving the plaintiff interest from tlie date on 
which the bond fell due at the rate of 18 per cent, per annum, the rate mentioned in 
the bond ; but we think that, acting upon the discrelion vested in us, we ought 
to allow the plaintiff interest at the rate of 6 per cent, per annum, wliich is the 
rate usually allowed by this Court, from the date on which the bond fell due. 
The plaintiff will therefore be entitled to recover Bs. 2,800 principal with 
interest at the rate of 16 per cent, tier annum up to the dato on whicli the bond 
fell due, and from that date at the rate of 6 per cent, per annum up to date of 
payment. 

We also think that the decision of the Court below with reference to costs 
must be modified. We therefore modify the decree of the Court below with 
reference to our remarks made above as to the interest payable to the plaintiff 
and the period for which that interest is to be paid, and as regards costs, we 
think that the plaintiff is entitled to his costs in this Court and in the Court 
below upon the sum now decreed as against both sets of defendants. 

Decree modified. 


NOTES. 

[ INTEREST-AFTER DUE DATE- 

The loading case of Cook v. Fowler^ L. R. 7 H. L., 27, was thus distinguishod iii IHxfm, 
In re Ifeynes v. Dixon (1900) 2 Ch. 661 by Lord Justice COLLINS : — 

There is n distinction between a simplex obligntio — that is to say, a simple bond 
without a penalty — and a bond with a penalty. In the fir.st case you have simply an absolute 
contract to pay upon a particular day, and for all practical purposes that is on the same 
footing as a deed secured by a warrant of attorney, which was the actual case before the 
Court in Cook v, Fowler. In those two cases of a simple absolute contract to pay money on 
{f' given day there was no implication in law of any obligation to pay interest as a part of the 
contract after the given day. Interest, if recoverable, could mly be recovered as damages, 
and can of course, now, by the statute of William, be recovered as damages. Now, what was 
it that differentiated the case of a bond with a penalty from the case of a bond without a 
penalty ? You could not recover interest as interest upon a simple bond without a penalty ; 
but you could unquestionably alw'ay.s in a Court of equity, and afterwards, by the statute of 
Anne, in a Court of law, recover on a bond with a penalty, not damages but interest. The 
explanation is that in the view of both Courts the penalty really was for the purpose of 
securing that which was the real contract, namely, the principal with the interest. There 
was, it is true, a difficulty in suing for the interest as interest in a Court of law ; but, when 
the statute of Anne was passed the Courts of law, as has been pointed out by my brother 
Rigby, were in a position to give effect to that which had alw'ays been the doctrine of equity :** 
The principle of Cook v. Fewler has been extended in England also to debts seemed by 
mortgage : — Goldstorm v. Tallerman^ (1886) 18 Q. B, D., 1. 

See also (1678) 3 Bom. 131 ; (1678) 1 All. 603.] 


J CAL.— 46 
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[48] ORIGINAL CIVIL. 

The 13th June, and 7th July, 1H76 
Present : 

Mr. Justice Pontifex. 

Treepoorasoorfdory Dossee 
versm 

Debendronath Tagore. 

Limitation Act (IX of 1871), cIs. rf* 146 — Will — Remdiiary Estate of 
Moveable and Immoveable 2 )roi)erty -- Express Trustee Account — 
Mulhfarihiwiess — Jurisdiction — Oertiticate under Act XX of 
1841 - Act XXV I J of I^GO, s. — S?i?t by Tlrndu Widotv 
without Cei tijicaie— Claims to hnmovmble Pro 2 )erty 
against Executors aiid Trustees. 

Held, that cl. 1*22 of Act IX of 1871 applie.*; to a suit for si share of the residue of a 
testator's moveable pn^perty disposed of b\ his will. 

Prior V. Hor^iiblote (2 Y, <fe C. Ex., *200) followed. 

Held, alBo, that if a testsitor appoints persons to be his executors and trustees, and 
directs them to do certain acts which can only be done by the owners of his residuary estate, 
the truHtee.s will take that estab*, though there be no express devise to them. 

The facts and argumarits in tliis case are fully stated in the Judgment of t)ie 
Court. 

*Mr. Roam and Mr. Bovnerjee for the Plaintiff. 

Mr. Kennedy and Mr. Rug ram for the Defendant Gunendronath Tagore. 

The Advocate-General, Offg. (Mr. Paul), and Mr. for the Defen- 

dant Debendronath Tagore. 

Mr. Macrae for the executors of the defendant Gunendronath Tagore. 

Mr. Branson and Mr. Palii for the sons of Debendronath, except 
Suttendronath. * 

• Mr. Stokoe for the Tfustee Defendants. 

The following authorities and cases were referred to : As to the [46] suit 
being a supplementary suit : Seton on Decrees, 1175, 1176, 3rd edition. As to 
the raising of issues, ameridiug the plaint, and the nature and form of relief : 
ArlnUhnot v Betts (6B.L.R., 273), Joseph v. Solano{9 B. L.R., 441), and Biralal 
Mullick V. Mattlal Mullick (5 B L.R., 682). As to jurisdiction : Delhi and Londoti 
Bank v. I^ordie (I. L.R., 1 Cal., 249), Juggodumba Dossee v. Puddomoney 
Dossee (15 B. L. R., 318), Uagram v. Moses (1 Hyde, 284), Whittaker v. Forbes 
(1 C. P. D., 51) and the cases of construction of wills in Tagore v. Tagore 
(4 B. L. R., O. C., 103), Kuviara Asima Krishna Deb v. Kumara Kumara 
Krishna Deb (2 B. L. R., O. C., 1 1), and Krishnaramani Dasi v. Ananda Krishna 
Bose (4 B. L. R., O. 0., 231 ). As to hiultifariousness : Pointon v. Pointon (L. R., 12 
Eq., 547) and Coates v. Regard (L. R. 19 Eq., 56). As to limitation : Daniell’s 
Oh. Pr., 554, and cases there cited — Berrington v. Evans (1 Y. & C. Ex., 434) 
and 0*Kelly v. Bodkin (2 Ir. Eq., Rep., 361), Act IX of 1871, Sch. II, els. 122 
and 145, Cholmondley v. Clinton (2 Jac. & Wal. 1 at p. 139), Story’s 
Equity Jurisprudence, Vol. II, s. 1520, Clegg v. Edmondson (3 Jur., N. S., 299, at 
p. 303). As to the position and powers of an executor : Sharo Bibee v. Buldeo 
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Doss (l B. L. R.,0. C.,24^, S, M, Joykali Dehi v. Shihiath Chaiterjee (2 B. L. R., 
O. C., 1), Anund Chunder Ghosh v. Soorjee Money Dossee (Morton’s Rop., 77), 
S. M Dossee v. Tarachurn Coondoo Chowdry (Bourko, Pt. VII, 48), Nilkant 
Chaiterjee v. Peari Mohan Das (3 B. L. R., O. C., 7), Dhunraj v. Jiroiighton 
(15 B. L. R., 296) and In the goods of Tarachand Coondoo Chowdry (Bourke, 
Pt. V, 1). As to adoption ; Dabee Dyal v. Ilur ilor Singh (4 Sel. Rep., 320), 
Shamachurn’s Vyavastha Darpana, 779, Rattif^an on Adoption, 25, Mussamul 
Taramnnee Dibia v. Dev Narayan Sol. Hop. 387), Norton’s L. C., Vol. 1, 

p. 88, Cowell’s Hindu Law, 303, and Tarim Charan Choiudhry v. Ananda 
Chandra Chowdry (3 B. L. R. A. C., 146). 

[47] Pontifex, J. — This case, which has l)oon arj^uod in the settlement of 
issues, raises many troublesome and difficult questions. 

Dwarkanuth Tagore, who died about the year 1846, left three sons- ■ 
Debendronath, who is still living and is the principal defendant in this suit; 
Greendronath, who died in 1854, leaving two sons, Ganendronath, who died in 
1869, and Gunendronath, who is a defendant in tliis suit ; and Nogendronath, 
who died in 1858, without issue, leaving a widow, wlio is the plaintiff in this 
suit. Dwarkanath Tagore, by his wdll made in 1843, appointed a Mr. Gordon 
and his three sons his executors (all of whom, except Nogondro, proved the 
will), and, after thereby confirming a certain deed of settlement of the 20th of 
August 1840, making certain devises and bequests (including a devise of a 
piece of land and a bequest of Rs. 20,000, for the purposes of building a house 
thereon, to his son Nogendronath), the testator Dwarkanath gave the beneficial 
interest in the residue of his real and personal estate in effect, and according, 
as I am informed, bo the construction placed on such residuary devise by the 
Supreme Court in 1847, to his three sons absolutely, as tenants in common. 
J shall state later on my reasons for considering that the executors of 
Dwarkanath’s will took thereunder the whole of his residuary estate as trustees. 

By the settlement of the 20th of August 1840, referred to in his will, 
Dwarkanath conveyed very valuable immoveable estate, the whole of it outside 
the jurisdiction of this Court, to trustees, who, under a subsequent appointment, 
are now represented by the defendants Sarodaprosad Gangooly, Nilcomul 
Mookorjea, and Nobin Chandra Mookerjea, whom 1 shall call the settlement 
trustees. The trusts of the settlement w^ore tliat the trustees should, after the 
decease of the testator Dwarkanath, pay the rents of tlie lands between his 
three sons, in equal shares, during their livos, and immediately after the decease 
of any of them, upon trust, to pay the share of the son so dying to his children, 
being a son or sons, in equal shares ; and the deed provided that if the sons of 
Dwarkanath, or any of them, or any of their respective sons, should die with- 
out having male issue, and without having duly adopted a son but leaving a 
B8] widow^ then the trustees should pay, out of the rents of the settled 
property, a sufficient sum for the suitable suj)port of such widow during her 
life and for providing her with a suitable residence. 

The three sons of Dwarkanath, after his decease, and during their 
joint lives, received the income of the settled property in equal shares, and 
after Greendronath ’s decease, in 1854, itaeems to have been assumed by all 
parties that his two sons, Ganendronath and Gunendronath, wore entitled to 
Greendronath ’s one-third share, under the deed of settlement. 

Nogendro, who died in 1858 without issue, left a will ; and a certificate 
under Act XX of 1841 to collect debts was granted by the Court at Alipore to 
his nephew Ganendro. The will has been* admitted in this suit, by the plaintifif, 
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to be a valid will. The scheme* of it is as follows : — The testator, Nogendro, 
gave authority to his widow, the plaintiff, to adopt a son of Ganendro, or a son 
of Gunendro, and, in default of a fit son of either, then such child as Ganendro 
should approve. It is clear from the will that Nogendro believed that a son so 
adopted would succeed to his own one-third share under the settlement, and 
that he (Considered that such share would be a provision for himself and 
Nogendro’s widow. The only devise made by the will is to Ganendro, of 
the testator’s one-third share of certain other property, whicii he refers to as 
described “ in the schedule written under the former will. ” 

A document purporting to bo a former will has been produced by the plain- 
tiff in this suit under somewhat peculiar circumstances. She does not admit it 
to be the former will referred to in her husband’s last will, but the defendants 
rely upon it. I think, under the circumstances, and at this stage of the case, 1 
am bound to assume that the document so produced is the former will referred 
to by Nogendro. 

(After finding that the devise in this will to Ganendro gave him no interest 
in Nogendro’s residuary property, or in anything but the specific items 
enumerated in the schedule thereto, His Lordship continued.) 

It is to be particularly noticed that the appointment in the admitted will 
of Debendro and Ganendro as executors is of a W9] very restricted character ; 
whatever may be the exact nature of the interest or power of a Hindu executor 
appointed by will — whether, as argued on behalf of the plaintiff, he takes no 
estate, or whether, as argued on behalf of Debendro, he sufficiently represents the 
entire estate of a testator — it seems to me that, in tiiis particular will, Deben- 
dro and Ganendro, though called executors, were appointed only for a special 
purpose, and for a limited period, — that is to say, only to look after, and take 
care of, the natural or adopted son of the testator during his minority, and only 
BO far as concerned the property in settlement. They were, in my opinion, only 
constituted guardians and manager for the son (if any), and took, under the 
will, no further interest or powers as executors. 

(His Lordship, after referring to certain transactions with reference to the 
adoption of a son by the plaintiff under an alleged verbal permission from her 
husband— to the actual adoption of Gutiondro under that permission— to a suit 
brought by him to establish liis adoption, which was dismissed in January 1860 
— to a bill filed by Debendro to set aside the adoption, and to ascertain the 
rigbliB of parties irf the settled property, to which the plaintiff was a 
defendant — to a suit brought, pending Debendro’s suit, by a creditor, Bazlur 
Bahim, for administration of Nogendro’s estate, in which suit Debendro and 
Ganendro were made defendants, but to which the plaintiff in this suit was not 
a party - to a decree made in Debondro’s suit in September 1860, whereby it 
was declared that the adopted son took no benefit under the settlement, that 
the plaintiff was entitled to Rs. 400 monthly os maintenance, which the 
settlement trustees from that time continued to pay to her, and that subject to 
debts and legacies Debendro was entitled to one-third of the surplus of 
Nogendro’s share, Ganendro and Gunendro to another one-third, and as to the 
third share all jjarties were to be at liberty to apply — to a consent decree made 
in Bazlur Bahim’s suit in April 1864, which directed that the real estate of 
Nogendro should be sold, and the Receiver of the Court be appointed Beoeiver 
to collect the outstandings of his estate and also the share of Nogendro in the 
residuary estate of Dwarknath, continued : — 

In my opinion, the present plaintiff is not b.>und by the decree, or 
prooeedingSt in the creditor's suit, and the only property of Nogendro which 
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could be affected thereby is the property devised by Nogendro to Ganendro, 
and any debts of Nogendro which Ganendro was authorised to collect and get 
in under the certificate granted to him by the Alipore Court. Such certificate 
applied only to debts and moveable estate, and did not give Ganendro any 
interest in, or any authority to receive, or represent, immoveable estate ; as 
was decided by Sir Babnes PEACOCK in the two judgments in Awkinfec v. Mee 
Nay (8 W. B., 1) and Sivinthia Pcllai v. Mootoostoamy (8 W. E., 2) with respect 
to a similar certificate under the Act o*f 1860 : and if Dobendro and Ganendro 
have no right to recover and no interest in Nogendro’s immoveable estate, any 
decree made in a suit in which they were the only defendants could not affect 
the immoveable estate or the person really interostocl in such immoveable estate. 
The plaintiff, it is true, has asked that this suit may l)o taken, so far as it relates 
to the same subject-matter, as supplemental to Bazlur Bahim’s suit. But even 
if it could be so taken, 1 think, under the circumstances, she is not absolutely 
bound by that portion of the prayer. 

Ganendronath died in 1869 without issue, having by his will appointed 
Gunendronath, Jogesh Prokash Gangooly and Nilcomul Mookerjea executors, 
and leaving a widow, Samasoondory, who has been made a defendant, but who 
has not appeared, to this suit. 

The present plaintiff, on the 12th July 1875, filed her plaint in this suit 
against Debendronath and his seven sons, Gunendronath and his three sons, 
Ganendro’s widow, Ganondro’s executors ; and the throe trustees of the deed of 
settlement. In her plaint she charges that her adoption of Gunendro 
was without her husband’s authority, and therefore void, and that Gunendro has 
never acted upon it ; that Dobendro is in possession of the whole of Dwarka- 
nath’s estate, and has filed no accounts since 1848 ; that Debendro has bought 
up the rights of Nogendro’s creditors at reduced prices ; that Debendro and 
Gunendro are in possession of the piece of land specifically devised by Dwarkanath 
fSl} to Nogendro, and of certain silk factories, either belonging to Nogondro’s 
estate, or purchased therefrom, which last appear to be a part of the property 
mentioned in the schedule to Nogendro’s first will ; tiiat she is not bound by 
the decree of the 24th of September 1860 ; that she, as widow of Nogendro, 
is entitled, subject to the lifo- interests created by the said settlement, to one- 
third of the property tliorein comprised. She accordingly prays for a declara- 
tion that she is not bound by the decree of tiio 24th September 1860, and 
that the settlement deed may be now construed, and that it may he declared 
that she is entitled to one-third part of Dwarkanath 's residuary estate and of 
the settled property ; that accounts of the settled property and of Dwarkanath 's 
estate may be taken, and if necessary, that his estate should bo administered 
by the Court ; that, so far as Nogendro s estate is unadministered, it may be 
administered by the Court ; that, in respect of any purchases l)y Debendro of 
debts due by such estate, he should only rank as a creditor for the amounts 
expended by him in such purchase ; and that the present suit, so far as it 
relates to the same subject-matter, maybe taken as supplemental to Bazlur 
Bahim’s suit. All the defendants, except the widow of Ganendro and one of 
the sons of Debendro, have appeared. With those exceptions, written state- 
ments have been put in by all the defendants. The plaintiff at this hearing 
has asked that her suit may bo dismissed as against the two defendants who 
have not appeared, and may be dismissed with costs, as against the sons of 
Debendro and Ganendro ; and 1 made an order accordingly. 

The suit came on to be heard before me in settlement of issues, and 
Debendro and Ganendro set up three prinoipal grounds why the suit should be 
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dismissed : — 1st, that it is multifarious ; 2nd, that the plaintiil' has no right to 
sue in respect of any of the matters complained of by her : and 3rd, that the 
plaintiff is barred by limitation and acquiescence. 

1 propose to take these objections in their order. 

The plaintiff asks relief in respect of three different matters : the adminis- 
tration of the estate of Dwarkanath ; .the construction [ 52 ] of the deed of 
settlement ; and an administration of Nogendro's estate, which might also 
involve an administration of Ganendro’s estate. Considerable stress has been 
placed on the fact that, if the plaintiff can combine in one suit these several 
subjects, she will be able to get a decree with respect to the settled proi)erty, 
which she could not get if she sued separately for an administration of that 
property, inasmuch as the whole of it is without the local limits of this Court’s 
jurisdiction. This objection would, no doubt, have great force if the plaintiff 
was attempting to deal only prospectively with the proi)erty outside Calcutta. 
But in fact her case is tliat, since 1860, the trustees of the settlement have paid 
a particular share of tlie rents of the settled property to Debendro, as executor 
of Dwarkanath’s will ; and her principal object is to get a construction of the 
settlement with respect to the rents so paid, which construction, no doubt, 
would incidentally affect future ren^s, and would bo a binding decision on title. 

Supposing the plaintiff' had, in fact, any right or interest under the deed 
of settlement, and having regard to the wider and more liberal view latterly 
taken with respect to objection for multifariousnoss, as shown in the cases of 
Pointon v. Poinion (L. K., 12 Eq., 537) and Coates v. Lcgard (L. K., 19 Eq., 
56), I should not have been disposed to dismiss the plaintiff’s suit on that 
ground. But in fact the plaintiff has, in my opinion, no right or interest under 
the settlement deed, beyond what she has already received, and is now in receipt 
of, under the decree of the 24th of September 1860. And 1 think she has 
neither the right, nor that it would ho any material advantage to her, to go 
behind that decree. She has not the right, because, in my view of the proper 
construction to be placed on that deed, she was only entitled to maintenance and 
a residence thereunder ; and, with that exception, the sole person who could 
sue the trustees, or bo affected by any decree made against them, was 
Debendro — Jst, in his ciiaracter of surviving tenant for life ; and, 2nd, as executor 
and trustee of his fatlier Dwarkanath's will, to whom alone the settlement 
trustees were liable to Account ; and the only substantial injury which, as a 
claimant upon [ 53 ] Dwarkanath’s estate, she may liave received, is that a third 
share was given dii ectly to Ganondro’s sons, which probal)ly would not have been 
given if the Court had liad tlie advantage of considering more recent decisions, 
the gift in remainder being to a class, some of the members of which might not be, 
and, in fact, wore not, in existence at the time of the settlor’s death. But this 
construction, if erroneous, may probably be, to a great extent, cured when 
Debendro's one-third comes to be dealt with, on his death. 

I think, therefore, that the plaintiff has no cause of action against the 
settlement trustees, and tliat her suit must bo dismissed against them with costs. 

The second main objection is that the plaintiff' has no right to sue in 
respect of any of the matters complained of by her, — Ist, because the whole of 
Nogendro’s estate was devised by him to Ganendro ; 2nd, because Gunendro 
having been adopted by her in fact, is alone entitled to Nogendro’s estate, 
although his adoption may not have constituted him a cestui que trust under 
the settlement deed ; and 3rd, because the plaintiff has not been constituted the 
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legal personal representative of Nogendro by certificate, or letters of adminis- 
tration, and is therefore under s, 2“' of Act XXVII of 18^0 incompebent to sue. 

On the first of these objections, I have already held that the devise to 
Ganendro in Nogendro’s will was specific, and not residuary. 

With respect to the second objection, the parties would he entitled to an 
issue if Gunendro claimed to be such adopted son. Hut this objection is only 
raised by Debendro, for Gunendro absolutely disclaims the status of adopted 
son ; and as he is a party to this suit, and Debendro would consequently be 
protected by any order, made in the suit. I do not think Debendro alone can 
claim to raise the issue. And, upon the facts stated, it seems to mo that it 
would be impossible to prove or establish such adoption ; for a suit in which 
Gunendro attempted to establish such status has been already dismissed as 
against the present plaintiff. And, again, if such adoption had been relied on 
in Debendro’s suit on the settlement, the decree [64] of 1860, directing pay- 
ment to tiie executor of Dwarkanath, would in all probability have noticed it, 
inasmuch as it did notice the right of Debendro and the rights of Ganendro 
and Gunendro representing their father, as beneficially, interested in Dwarka- 
nath 's residuary estate. It certainly would require the clearest possible evidence 
to make me believe that after Nogendro had so carefully by his will limited the 
selection of an adopted son, he would have given verbal permission to his 
minor wife to adopt a son of her own exclusive choice ; for that is the allegation 
in the petition put in for her in the Alipore Court, and to rny mind it is quite 
impossible to read the agreement of March 1859 between Ganendro and his 
mother, and the two petitions filed at Alipore on behalf of tlie plaintiff, and to 
believe that the alleged verbal permission to adopt was ever in fact given by 
Nogendro to the plaintiff. I am, therefore, of opinion, at all events at the 
present stage of the case, that this objection cannot prevail. 

With respect to the next objection, that the plaintiff is incompetent to sue, 
inasmuch as she has neither 'obtained a certificate nor letters of adniinistration 
to Nogendro's estate, it appears to me that s. 2 of Act XXVII of 1860 applies 
to debts and not to claims against executors or trustees. At all events, it 
does not apply to claims for immoveable property, and therefore, so far as may 
relate to the residuary immoveable property of Dwarkanath, the plaintiff is not 
thereby disabled from suing. 

1 now come to the most serious objection of all, namely, that the plaintiff, 
and, indeed, that any representative of Nogendio, is barred under the Limita- 
tion Act. For the objection as to acquiescence as I take it only relates to the 
decree of 1860, by which I have already lield that the plaintiff* is bound. 

Apart from authority, I should have had considerable doubt as to whether 
the word “ legacy,” even in cl. 122 of the Indian Limitation Act, applied to a 
share of residue, the words “ distributive share ” in that clause applying pre- 
sumably to undisposed of estate only. But in Prior v. llornihlow (2 Y. & C. 
Ex. Bep., 200), Mr. Baron Alderson decided unhesitatingly that the word 
“ legacy,” in 3 & 4 Wm. IV., c. 27, [63] s. 40, included a share of residue. This 
seems to have been rather a forced construction for two reasons — first, 

*£ Sec. 2 — No debtor of any deceased person shall be compelled in any Court to pay his 
debt to any person claiming to be entitled to the efieots of any 
No debtrecoverable deceased person or any part thereof, except on the production of a 
without a certificate. certificate, to be obtained in manner hereinafter mentioned or of 

a probate, or letters of administration, unless the Court shall be of 
opinion that payment of the debt is withheld from fraudulent or vaxatious motives, and not 
from any reasonable doubt as to the party entitled.] 
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because a share of residue is nofe, like a legacy, a liquidated amount, but 
may depend upon Ipng and complicated accounts ; and secondly, because 
the English statute clearly does not provide for the analogous case of a 
demand by next-of-kin for a distributive share against an administrator. 
And it da to be observed that V. C. Knight Bruce in Adams v. Barry (2 
Collyer, 285, see p. 293), said : — “ With regard to the case of Prior v. 
Homiblow (2 Y. & 0. Ex. Rep., 200) I am not entirely free from doubt, but 
1 am not aware of any decision contradicting it, and I ought not to decide 
inconsistently with it, uqless having a clear opinion that it is not right, which 
clear opinion I cannot say that I have." But Prior v. Ilornihlow (2 Y. & C. 
Ex. Rep., 200) has never been overruled, and in fact it may be said to have 
obtained legislative sanction, inasmuch as by s. 13 of 23 & 24 Viet., c. 38, 
claims of next-of-kin against administrators are barred in the same way as 
legatees under the former statute. I am therefore bound to hold that cl. 122 
of the Indian Limitation Act, which applies not only to a legacy, but also to a 
distributive share of the moveable property of a testator or intestate, includes a 
share of the residue of a testator’s moveable property ; and therefore that the 
plaintiff is not entitle^ to an account of Dwarkanath’s moveable property. It 
must be observed, however, that cl. 122 applies only to moveable property and 
the resulting trust under the settlement is undisposed of immoveable estate, 
which would continue immoveable estate in the hands of Dwarkanath’s trustee. 

The question then arises whether Debendronath, as to immoveable estate, 
is to be treated as an express trustee under the Act ; or whether the plaintiff’s 
daim for immoveable estate is regulated by cl. 145, which gives a period of 
twelve years from the time that possession became adverse. In either case, it 
seems to me she would be entitled to an account against Debendro for even in 
the latter case, his possession can hardly be said to have been adverse while 
any debts of Dwarkanath remained unpaid, and there was no otlier estate 
jwhereout to pay them. And it will be remembered that, by the decree of the 
15th May [36] 18G0, Debendro specially took his one-third share under the 
decree, subject to the payment of Dwarkanath’s debts and legacies. 

But I think that upon the true construction of Dwarkanath's will, 
Debendro must be considered to be an express trustee. For Debendro, 
Ganendro, and Nogendro were nominated ** executors and trustees ’’ ; and by 
hts will, Dwarkanath mtido a number of provisions for strangers, which were to 
be satisfied at the choice of his executors, either by the appropriation of parts 
of the testator’s own immoveable estate, or by purchases out of his moveable 
estate. To make these appropriations, the trustees must necessarily be 
trustees of the testator's immoveable estate, and until these provisions were 
completed, the claims of the residuary devisees could not be satisfied. The 
ease appears to me to fall within the rule of construction to be found, with the 
authorities for it, at pages 281 and 282 of the second volume of Jarman on 
Wills (3rd edition) and at pages 191 and 192 of Lewin on Trusts (6th edition) 
that if a testator appoints persons to be his executors and trustees and directs 
them to do certain acts which can only be done by the owners of his residuary 
estate, the trustees will take such estate, although there be no express devise to 
them. And this seems to be supported by the decree of the Supreme Court in 
Se|>tomber 1860, which directed the payment of the surplus rents to Debendro 
as executor of Dwarkanath ; and indeed, in the present case, it was one of the 
argumente of the defendants, that the plaintiff wa.s not entitled to sue the 
settlemeskt txuetees at Vvuiud, QOMVd only be approached 

through Dwarkanath’s trustee. 
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But even if Debendro was not an express trustee, and if cl. 145 did not 
apply, the plaintiflF Would still, in my opinion, and as I suggested to Mr. Evans 
during his reply, be entitled, to an account for twelve years of the surplus 
income paid to Debendro by the settlement trustees under tlie decree of 
September 1860, In Adams v. Barry (2 Collyei', 285, see p. 293), V. C. 
Knight BbuCE says, in continuation of his judgment already quoted It is 
however, I suppose, not inconsistent with Prior v. Horniblow (2 Y. A C. Ex. 
Bep., 200) to say, that if after April' 1822 ” [57] (being twenty years before 
the filing of the plaintiff’s bill, the corresponding date in this case being the 12th 
of July 1863), Thomas Wilson possessed himself of any part of the assets of 
Samuel Wilson, which ought to have been paid or delivered by Thomas to 
Sophia Wilson — her claim against Thomas’ estate in that respect was not barred 
when the bill was filed. ’’ 

So, in this case, Debendro is, under any circumstances, liable to account 
to the plaintiff for so much of the income of the settled property as has, since 
the 12th of July 1863, been paid by the settlement trustees, under the decree 
of September 1860, to Debendro “ as executor of the will of Dwarkanath. " 

But, upon the whole case, I am of opinion that the plaintiff is entitled to 
a general account of Dwarkanath ’s residuary immoveable estate ; and that she 
is barred by limitation from claiming an account of a share in his residuary 
moveable estate, and from claiming any pecuniary legacy, or specific devise, by 
Dwarkanath to her husband. 

I am also of opinion that she is not bound by the decree in Bazlur 
Bahim’s suit ; and that, therefore, it is unnecessary, at this stage of the case at 
all events, to deal with Debendro’s purchases of the debts proved in that suit. 

And whether the plaintiff is entitled to an unlimited account against 
Debendro as an express trustee, or to a limited account under cl. 145 of the 
Limitation Act, or only in respect of payments made to Debendro under the 
decree of September 1860, and within twelve years from the time of instituting 
this suit, in any of these three cases, if Debendro claims that any part of thb 
property so to be accounted for has been needed for payment of Dwarkanatli’s 
debts or legacies, general accounts of both the moveable and immoveable estate 
of Dwarkanath must be taken by the Court, to prove whether, and to what 
extent, Debendro is liable to the plaintiff for the residuary immoveable property 
so to be accounted for. 

Attorney for the Plaintiff : Baboo Kedarnath Milter. 

Attorneys for the Defendants : Messrs. Trotman and Watkins, and Messrs. 
BernerSf Sanderson and Upton. 


NOTES* 

tSTATUTORY CHANGE- 

Coneequent upon this decision, the law was amended by Art. 123 of XV of 1877 (Limi- 
tation Act) which has been re-enacted as follows in the Limitation Act 1908, Art. 123 : — 


Art. 123:— 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

For a legacy or for a share of a residue 
bequeathed by a testator, or for a dis - 1 
tnbutive share of the property of an 
intestate. 

Twelve years. j 

When the legacy or share 
becomes payable or de- 
liverable.] 
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MOJiAN &C. V. 

[ 88 ] APPELLATE CIVIL. 

The 10th, 17th and 21hi August, and 15th September, 1870. 
Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 
Macphebson. 


Moran and others Plaintiffs 

• versus 

Mittii Bibee and others Defendants. 


Stamp Act (XVI II of 1869), s. 8, ch. and sch. i,cK 10— Mortgage — Pledge 

of Property not in esse — Rvidence Act (1 of 1872), s. 92 — Oral Agreement con- 
tradictory to Written Ccmtract — Act VIII of 1859, s. 243, Powers of Manager 
appointed hy Court under — Manager pending SuUor Administratimi appointed 
by Court of Chancery or High Coutt- Lien of Manager or Consignee of West 
India Estate — Salvoffc lion — Estoppel, Knowledge and Acquiescence. 

M, the manager of an Indigo Concccri under n . 243, Act VIII of 1859* by a deed dated 
the 1st February 18T3, in which the owners of the concern joined, which was duly registered, 
and W'hich was made with the Court’s sanction, mortgaged the concern, and pledged and 
assigned the season's crop to A and B, who worn pardanishins, to secure rcpa>meiit of a large 
sum of money, consisting partly of the balance of previous loans from the husband of A and 
B, and partly of a new loan to the extent of what was described in the deed as the estimated 
outlay of the season. The dt'cd provided that A and D should have a hrst charge upon the 
indigo to be manufactured in the season in respect of the money secured thereby ; that the 
indigo should be sold subject to A’s and R's direction ; that until the debt was paid M should 
have no power to transfer, sell, or mortgage the properties thereby mortgaged, pledged and 
assigned, or in any way to deal with the sale proceeds of the manufactured iudigo ; and that 
A and B should have full power to arrange for the appointment and dismissal of the servants 
of the concern, and for its better managemeul. Previously to this, namely, in October 1873, 
M had, in pursuance of his letter of appointment, hied i»n estimate for the season’s outlay 
largely exceeding the sum ineutioncd in the deed as the estimated outLay, and bad alleged 
that, at the time of executing the mortgage deed, he had informed one C, who was the general 
manager of .4 and D, <and as such was the only medium of communication between M and A 

* *[Sec. 243 : — When the property attached shall consist of debts due to the party who may 
be answerable for the amount of the decree, or of any lands, 
When the property at- houses or other immovoiiblo property, it shall be competent to 
tached consists of debts or the Court to appoint a manager of the said property, with power 
immoveable property, a to sue for the debts, apd to collect the rents or other receipts 
manager may be appointed, and profits of the land or other immoveable property, and to 
execute such deeds or instruments in writing as may be necessary 
for the purpose, and to pay and apply such rents, profits, or receipts, towards the payment of 
the amount of the decree and costs ; or when the property attached shall consist oi land if 
the judgment-debtor cun satisfy the Court that there is reason- 
Oourt may postpone sale able ground to believe that tlie amount of the judgment may 
of land if satisfied that be raised by the mortgage of the land, or by letting it on lease, 
amount of judgment may or by disposing by private sale of a portion of the land or of any 
be raised by mortgage, Ac. other property belonging to the judgment-debtor, it shall 

competent to the Court, on the application of judgment-debtor, 
to postpone the sale for such period as it may think proper to enable the judgment-debtor to 
raise the amount. 

In any case in which a manager shall be appointed under 
Manager to render ac- this section, such manager shall be bound to render due and 
counts. proper accounts of his receipts and disbursements from time to 

time as the Court may direct. 

(Extended to rent suits by Act XIV, 18G3, s. 6).l 
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•ttd S, that turther admnoM would be necessary. According to A/ 's account 0 told him that 
A and B were unable to make further advances, and that ho could, if they were needed, 
obtain them on the usual terms from the plaintiffs, who were indigo brokers. In previous 
years, during the lifetime of the husband of A and B, who bad held similar mortgages of the 
concern and of the crop in those years to secure advances made by him, such advances, had, 
with the mortgagee's knowledge, been supplemented by loans obtained from the plaintiffs on 
the security of a first charge upon the crop to the extent of such loans. And it wa.s alleged 
by M that it was upon the understanding that the same [59] course was to be followed in 
the present instance, that the mortgage deed to A and B was executed. 

The moneys advanced by the latter were wholly expended by April, when 3/, without 
communicating with A and B, and with only the verbal sanction of the Court, applied to the 
plaintiffs for money, and on the 2Gth April, the plaintiffs wrote to 3f, that they would make 
advances to the extent of Hs. 50,000, upon hi.s assigning to them and giving them a first 
charge on the first 250 maundsof indigo to be manuf:u;tiired in the season, and they enclosed 
a form of assignment for Af’.'j signature which ho dulv signc'd, and returned to the plaintiffs on 
the 3rd May. This document bore a K.s. 2 stamp. Jn September and October, Jlf obtained 
further advances from the plaintiffs in respect of other indigo, giving thorn si'iiilar letters of 
assignment, which also bore Rs. 2 Stamps. Of the moneys thus^ advanced by the plaintiffs, 
Rs. 5,000 was paid to C for A and B, by a bill drawn upon the plainiiffs. About Hs. 17,000 
was applied towards the expenditure of the following season , and tlu' remainder was applied in 
the production of the then season’s indigo, and M seated that without it he could not have 
manufactured any indigo whatever that season. The indigo, when ni.inufactured was 
claimed by A and B under their mortgage, and their claim being resisted by M, who set 
up against them the plaintiffs’ rights under the letters of assignment, A and B brought 
a suit to enforce the provisions of their mortgage deed. In this suit the indigo was 
attached before judgment and sent to Calcutta for sale. I’he plaintiffs now sued .1, B, 3/, and 
the holders for sale to establish their first charge in respect of their advances to 3/ iipcn 
360 maiinds of the indigo on the strength of their letters of assignment. 

Held 2 Jer Garth, O.J., and MacPHERSON, J., that the letters of assignment to the 
plaintiffs were not mortgages within the dcfiiiitiou of the Stamp Act XVJll of 18GU, and 
that the proper stamp to be affixed to such documents is a stamp of 8 annas. 

Held per GARTH, C.J., PHEAR and MACPHERSON, JJ., that the alleged oral agreement 
between G and M as to obtaining loans, if ncces.sary, from the plaintiffs and giving them a 
first charge on the season’s indigo in respect of such loans was in direct contravention and 
defcasanso of the mortgage deed to A and B, and was therefore inadmissible in evidence under 
s. 92 of the Kvidoiicc Act. ^ 

Held per PHEAR, J., that s. 243, Act VlIT of 1859, doo« not give the Court authority to 
appoint a manager to carry on a judgincnt-debtcr’s biisiiu'.ss ponding oxt^ciitioii proceedings and 
to invest him with power to raise money for that purpo.se. -Whether the Civil Courts 

in the Mofussil have the power possessed by the Court of Chancery in England and by the 
High Court in Calcutta of managing the property of parties to a cause pending suit or adminis- 
tration. But however this may bo, the Court’s inanagcr, under such circumstances, only 
acquires a right to charge his costs and [60] expenditure against the parties to the suit or 
persons who have knowingly placed themselves in a like position relative to his management, 
and oven then he can only do so in respect of such expenditure as has been expressly sanctioned 
by the Court. 

Held per GARTH, C. J., and PHEAK, J., that the plaintiffs were neither in the position 
of managers of the concern nor of consignees of the indigo, and were therefore not entitled to 
any lien upon the indigo similar to the lion po.ssessed by the manager or the consignee of a 
West India hastate. 

Held per PHEAR, J., that the phiiiitiffH could not claim a lien on the indigo on grounds 
6f a salvage charaeter ; it being essential to such a lien that the person spending the money 
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of which he claims reimbursement should have some interest in the property, or some right 
or duty towards the owners who are to be affected by the claim, impelling him to make 
the expenditure. A mere volunteer can in general claim no such lien. 

Held on the facts per GARTH, C. J., PHEAR and MACPHBRSON, JJ., that there was not 
evidence oi^ such knowledge and acquiescence on the part of A and B with respect to the 
advances by and the assignments to the plaintiffs as would estop them from disputing the 
plaintiffs* claim. • , 

Appeal from a judgment and decree of Pheab. J., dated the 6th 
March 1876. ' • 

The plaintiffs, who carried on trade as indigo brokers in Calcutta under 
the style of Moran and Go., sued to establish their right to a first charge on 
360 maunds of indigo, the produce of the Arrowah Indigo Concern in the 
season 1872-73 for over Rs. 70,000, a portion of the moneys advanced by them 
for the purposes of the concern. 

Kazi Ramzan Ali, deceased, the late proprietor of the Arrowah Concern, 
being largely indebted, and numerous attachments having issued against this and 
other properties belonging to him, petitioned the Court of Sarun to appoint a 
manager of the concern, and in October 1867 one Urquhart was appointed 
manager under s. 24'3 of the Civil Procedure Code. In the year 1870, one 
Macrae was appointed manager in Urquhart’s stead, and a letter of appointment 
was given to him by the Court, under which he was directed ‘ to file an 
estimate of expenditure to carry the factories op during the subsequent year,” 
and until further orders to “ file such estimates for every year in this (the 
Sarun) Court,” and was further directed and empowered as follows 

The expenses for carrying on all the factories or any of them [611 will be raised 
and paid by you. The amounts of the receipts and disbursements of ali the factories 
and houso.s will bo submitted by you in every month up to the 20th of every month with 
your signature. The yearly accounts of the factories ending on the dlst October of every 
year will be submitted by you on or before the 31st December of every year as long as the 
factories continue under the management of this Court.” 

Ramzan Ali died in 1869, but his estate continued after his death to be 
managed as theretofore for the benefit of his heirs and all parties concerned. 

For several years the Arrowah Concern had been carried on mainly by 
means of advances made: by one Banwarilal, a native banker, upon mortgage 
1)o*iids executed from time to time by the manager, with the approbation of 
Ramzan Ali and his heirs, and with sanction of the Court of Sarun, Banwari- 
lal's advances had been supplemented, during the last two years of his life, by 
loans obtained from tlie plaintiffs and other Calcutta Indigo brokers. In April 
1872, Banwarilal died, leaving the defendants, Mussamuts Mittu and Munder 
Bibee, his widows and representatives. At the end of the season 1871-72 
there was due from the Arrowah Concern to Banwarilal's estate a sum of more 
than four lakhs of rupees. The clear proceeds of the sale of the season’s 
indigo amounted only to Rs. 1,81,325-13. In October 1872, Macrae filed his 
annual estimate, stating that Rs. 1,75,713 would be needed for the season 1872- 
73, and this estimate was sanctioned by the Judge. Macrae subsequently 
entered into negotiations with one Monohur Das, who was described as the 
general Mooktear of the Mussamuts, to obtain advances from those ladies ; and 
on the Ist February 1873, Macrae executed a mortgage bond in the Mussamuts* 
favour for the sum of Rs. 1,81,325-13. The bond recited that Bs, 1,31,325-13 
were absolutely necessary for the purpose of carrying on the concern for the year 
1872-73, and that Rs. 50,000 were payable under an order of the Judge of 
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Sarun to certain judginent-oreditors of the owners of the concern, making in 
all the sum for which the bond was given. The bond further recited that 
Macrae was unable to raise this sum except by loan from the Mussamuts, and 
[ 62 ] that he had obtained the Judge’s permission in writing to raise this sum and 
to execute the bond. By this bond Macrae, in consideration of Bs. 1,81,325-13, 
which he thereby acknowledged to have received from the Mussamuts, 
promised to repay the unpaid balance of the original debt due to tlie Mussa- 
muts and the Bs. 1,81,325-13 then borrowed (which was described in the deed 
as '' the estimated outlay for the present season and the debts due to the 
judgment-crdKitors ”} with interest at 12 per cent, and a commission of 5 per 
cent, on the Bs. 1,81,325-13 ; and as security therefor mortgaged to the Mussa- 
muts the indigo lands' and factories, and pledged and assigned to them the 
season’s crop. The bond further provided that the indigo to be manufactured 
from such crop should be sold by Macrae wheresoever and in such way and by 
such firm as the Mussamuts should direct ; that the principal, interest and com- 
mission due to them should constitute a first charge on the sale proceeds ; that 
until such principal, interest and commission should be paid in full, Macrae 
should have no power to transfer, sell, or mortgage the properties thereby 
mortgaged, pledged, and assigned, or in any way to deal with the sale proceeds 
of the manufactured indigo ; and that the Mussamuts should have full 
authority to make arrangements for the appointment and dismissal of the 
servants of the concern and for its better and more economical management. 
The owners of the Arrowah Concern joined in executing this bond, and the 
bond was registered under the' Begistration Act. The sum so lent by the 
Mussamuts for the season’s expenditure was wholly spent by April 1873 before 
the crop was raised, and Macrae thereupon, notwithstanding the provisions and 
stipulations contained in the above deed, and without applying to the 
Mussamuts for further advances, or informing them that the Bs. 1,31, 325-13 
were spent with the verbal sanction of the Court, applied to Moran and Co. to 
procure a loan for the concern to complete the season, as they had done in the 
previous year, on the security of the indigo.” After some correspondence 
Moran and Co. wrote to Macrae on the 26th April : — 

“ DEAR SIR, 

“ On receipt of your favour of the ‘23rd instant, we went to see Mesons. [68] 
Lyall Rennie and Co., who, for some reason or another, have changed their minds and 
decline making the advances. Wo are much annoyed at thcir^avnig been the cause of cur 
giving you so much unnecessary trouble, hut wc have no desire that you .should suffer by 
their vacillation, and therefore wc advance the money on the same terms and conditions as 
they had entertained, vw.: — 

Wo to advance ... 

To be drawn as follows : 

1st June 
1st July 
1st August 
Ist September 

Bs. 50,000 


Rs. 50,000 

Rfi. ‘20,000 

„ 5,000 

„ 6,000 
„ 20,000 


** You as security to give us an assignment of the first 250 maunds indigo to be manu- 
factured this season at the Arrowah Indigo Ck)noorn, and you guarantee the same shall take 
preoedence of any claim or decree whatsover ; you pay us interest at the rate of 10 per cent. 
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per annum and a commission of 2^ per cent, in advance. We enclose for your signature a 
form of asBignmcnt to be ^gned by you either now or when you require the first instalment 
of the loan. 

Yours faithfully, 

. (Sd.) William Mouan and Co*” 

Macrao, on tlio Srd May 1873, duly signed and returned to Moran and Co. 
the form referred to in the above letter, which form was in the following 
terms : — 

“ In conformity with tho tenor of a letter received from William Morsin^and Co., dated 
the ‘26th day of April, copy of wliich is annexed, and pursuant to directions received from 
William Moran and 1 do hereby certify and declare that 1 will hold 2.50 factory maunds 
of indigo, the first manufacture of this season of the Arrowah Indigo Concern in Churpa, as 
the property and at tho disposal of William Moran and Co. for and on behalf of tho said 
William Moran and Co., and that I licrcb> undertake to continue so lo hold the above indigo 
for the sole use and disposal of the said William Moran and Co., or at the order and direction 
of the said William Moran iind Co. and to coiingn it at the usual period, or w'hcn required, 
under invoice addressed to the said William ^loraii and Co. or to their order. Dated at 
Arrowah Factory in Saruii this 3rd day of May in the year of our Lord 1873. 

(Sd.) j. Macrae.” 

[ 64 ] This docuniont) boro a 2-ro. stamp. In September and October 
1873, Macrae applied to Moran and Co. for further advances of Rs. 12,600 
and Rs. 10,000, and signed two forms in precisely tho same terms as the above 
with tho exception that tho indigo purporting to be thereby assigned was 60 
maunds and 50 maunds respectively. These documents likewise were stamped 
with 2-re. stamps. 

Under these throe instruments Moran and Co. advanced to Macrao the 
sum of Rs. 88,557. Of this sum Rs. 5,000 were received by Monohur Das on 
behalf of the Mussamuts by a bill drawn ui)on Moran and Co., and a portion 
of the amount was applied by Macrae for the purposes of the season 1873-74. 
In September 1873 the Mussamuts claimed under their mortgage possession of 
the indigo which liad then been manufactured from the season’s crop, but in 
this they were resisted by Macrae, who sot up against them the right of 
Moran and Co. under the assignments which he had given to them. Upon 
this the Mussamuts, in November 1873, instituted a suit in the Subordinate 
Judge’s Court of Sarun against Macrao, tho manager, and against tho owners 
of the property, jiartios to their mortgage, and otliers, to enforce tho provisions 
of the deed, and obtained an attachment of the indigo before judgment ; and 
in April 1874 they obtained a decree in that suit declaring their right on the 
footing of the mortgage deed to take possession of and to sell the indigo as 
against Macrae and the owners of the concern. 

In the meanwhile the indigo had been sent — still subject to the Court’s 
attachment, it was said — to Messrs. Thomas and Co. in Calcutta for sale; and 
in the ordinary course pf affairs Messrs. Thomas and Co. on selling would have 
transmitted the proceeds of the sale to the Subordinate Judge’s Court at Sarun 
towards satisfaction of the Mussamuts’ mortgage debt. To prevent this, 
Moran and Co., brought the present suit against the Mussamuts, the owners 
of the concern, Macrae, and the members of the firm of Thomas and Co., 
seeking, amongst other things, to obtain possession of tho indigo, which was 
then in the hands of Thomas and Co. for sale iu Calcutta, and to establish a 
lien upon it to the extent of 360 maunds, on the strength of the [ 63 ] assign- 
ments made to them by Macrae, and to restrain Thomas and Co. from selling 
or parting with the sale proceeds of the indigo. 
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The plaintiffs in their plaint, and the defendant Maorae in his written 
statement, alleged that when the Mussamuts agreed to ac^vance Es. I,81,d25'ld, 
Macrae informed them that as out of this sum Bs. 50,000 would have to l)e 
paid to judgment- creditors under the Court's order, only Bs. 1,31,325-13 would 
be applicable for outlay ; that this sum would only carry on tlie concern till 
about May, and that it would be absolutely necessary to raise more money ; 
that the Mussamuts informed Macrae they could not advance a larger sum, and 
that if further advances were necessary he could obtain them as before from 
Calcutta ; that the Mussamuts were unable to advance the outlay required, and 
that they, Ify their agent Monohur Das, who was fully authorized for the 
purpose, agreed with Macrae that he should borrow such further sums as might 
be necessary for carrying on the concern from the i)laintiffs’ firm as had been 
done before, and that he should grant to the plaintilTs a first mortgage or charge 
upon so much of the season’s crop as should ho necessary to secure the plaintiffs’ 
advances ; and that they further agreed to waive their pj-iority in favour of the 
plaintiffs in respect of such sums as the plaintiffs should advance. 

The Mussamuts, in their written statement, denied every one of these 
allegations, and stated that the plaintiffs’ loans were made without their 
knowledge or consent. 

By an order made in tlie suit before tlie hearing, the defendants, the 
members of Messrs. Thomas and Co., wore directed to sell the indigo in their 
hands and to pay Bs. 80,226-1-6, part of the sale proceeds, into Court to the 
credit of this suit, and to transmit the balance of the sale proceeds to the 
Court of the Subordinate Judge of Sarun, and upon complying with this order, 
the suit as against them was dismissed. 

The plaintiffs’ suit was dismissed in the Court below l)y 

Pheap, J. (who, after stating the facts, continued, with reference to an 
objection raised to the admission of the plaintiffs’ [66] letter of the 26th April 
and Macrae’s letter of assignment to the plaintiffs, dated the 3rd May).-- -It 
appeared to me that those two documents togetlier constituted a promise or 
undertaking on the one side to pay money at certain specified future periods, 
and a pledge on the other of property to arise at a future time made by way of 
securing repayment of the money so to be advanced, with a guarantee of title 
to assign. Neither of the two documents was complete by itself, and 1 tliought 
that the 2 -re. stamp, which the second of them bore, ^asnot sufficient to me^t 
the requirements of the Stamp Act in respect of the contract whicJi the two 
disclos^. 

On a former occasion I threw out tlie suggestion that an undertaking at a 
given time on the part of one person to hold, at the disposal of another, property 
which is to be acquired in future, might not be a pledge of property within the 
meaning of the Stamp Act, and Macpherson, J., seems to have taken this view 
when sitting in the Court of First Instance in the case to which I refer {Moran 
V. Spink, a report of the judgments in this case will be found in 21 W. B., at 
p. 161. The observations with respect to the stamp were made in the course of 
the argument). But I now do not think the suggestion is sound, and even if it 
were, it would not in my opinion save the two documents, with which I am at 
present concerned. 

It is noteworthy that the plaint, in describing the transactions of 
the secoitd and third assignments, omits to set out the letter of promise, 
which constitutes the consideration for the pledge in each of them, and makes 
the pledging document refer for consideration to a letter of notice written by 
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Messrs. Moran and Co. on the assumption that the pledge had already been 
efiPected. I need har^y say that this gives the pledging document a singleness 
of character which it does not really possess. * 

But although the plaintiffs, for the reason which I have just now explained, 
have failed to establish by evidence the assignments of indigo to them upon 
which they have mainly relied in this suit, 1 may remark here that I do not 
think that their case has materially suffered thereby ; because even if it be 
taken that those assignments were in fact made by Mr. [67] Macrae in favour 
of the plaintiffs, as described in the plaint, it appears to me, upon grounds 
which I shall probably have occasion in the course of this judgment to make 
clear, these assignments could not, upon the case made by the plaintiffs, have 
the effect of passing to the plaintiffs an interest in the indigo detrimental to the 
Mussamuts* prior right under their mortgage of the 1st February. 

However this may be, the assignments being put on one side, it is still 
certain on the evidence that Messrs. Moran and Co. from time to time, 
subsequently to the date of the Mussamuts’ loan, advanced to Mr. Macrae the 
sums of money, which it was the intention of the assignments to secure, and 
that these sums, or a portion of them, were applied to the purpose of manufacture 
ing the indigo, which, is the subject of this suit. Mr. Macrae in his deposition 
says : — 

“ I did, in pursuance of the said agreement, borrow Rs. 65,382-11-6 from 
Moran and Co. on account of season 1872-73 ; and I should not have been able 
to manufacture the quantity of indigo that 1 did manufacture, had I not got 
the necessary funds from Moran and Co. ; in fact, I could not have begun 
manufacture at all had it not been for those funds, for the season would have 
been lost. ” 

It becomes, therefore, necessary to inquire whether, by reason of this ap- 
plication of their money, the plaintiffs obtained any lien on tbe indigo of the 
season 1872-1873, or any right to be repaid the money advanced by them or 
any part of it, before the money in Court, the proceeds of that indigo, is 
allowed to go into the hands of the Mussamut defendants, as mortgagees. 

The case has been likened to that of a consignee or manager of a West 
India estate, and a considerable number of decisions have been brought under 
my attention in argumeht, which bear upon the question as to such a person’s 
rights as against others interested in the property. In Morrison v. Morrison 
(2 Sm. & G., 564, at p. 572) Vice-Chancellor Stuart, in dealing with a case of 
oonsigneeship, said:— “It is, therefore, necessary to distinguish accurately 
what has been said by various Judges of this Court as applying to the case 
of a consignee [68] who seeks reimbursement on the footing that he has a lien 
on an estate preserved by his expenditure during a management conducted by 
arrangement with the owners, from what must be kept in view as to the rights 
of a consignee acting under the direct appointment of this Court, and making 
advances sanctioned by its orders. ” And in In the matter of Tharp (Sm. & G., 
579), Lord St. Leonards said, in reference to the equitable rights of a 
consignee, — “ I apprehend that, generally speaking, with reference to the equity 
of West India estates, it could hardly ever have gone beyond this, as I said in 
the course of the argument that, where consignees were supplying the estate 
as they ought to do, sending out all the supplies, all the machinery, all the 
clothing, all the food in point of fact, except what was found in the place itself, 
and were receiving back, as they did, all the produce of the estate, except what 
was sold, the common portions of it sold in the island, and keeping the aocounts 
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as they did, and ohargin^ their commission, there then was a balance on their 
accounts, which in the case of a tenant for life would n^t have properly gone 
to the tenam for life, until their account was cleared, and they could not and 
ought not to have allowed the tenant for life to have received any portion of 
these profits, if they were dealing with a tenant for life, until their account was 
paid ; and if in that case, after the tenancy for life, it turned out there was still 
a balance due, and that balance had been properly incuried in maintaining the 
estate, then it might properly be represented as money laid out for the benefit 
of the inheritance ; and therefore that balance at that period ought to be a 
charge on the tenancy in remainder ol the estate.” Lord Kingspown, in 
Fraser v. Burgess (13 Moore’s P.C.,3I4, at p. 343), reviewed many of these oases, 
and expressed the opiliion : “ There seems to be no principle for holding as a 

general proposition that the agent employed in the management of an estate in 
the West Indies by the owner of the estate, subject to charges upon it, can 
without more have a lien on the inheritance of the estate for the advances 
which he has made for its cultivation, not only against his employe)' but 
against those whose title is prior to that of his employer, and wlio have had 
nothing whatever to do with the expenditure. 

C«93 ‘ ‘ When a trustee is in possession of the plantation, managing it on 
behalf of all parties, and employs a manager for the purpose, the expenses and 
proper advances of the manager for the benefit of the estate are the expenses 
and advances of the trustee, who is entitled to be reimbursed out of the estate, 
and if the manager were held entitled to he paid out of the estate, it would he 
as standing in the place of the trustee who employed him. 

“ Again, when the Court of Chancery takes possession of the estate by the 
appointment of a manager and receiver, it is by its ofticers in possession on 
behalf and for the benefit of all persons interested, parties to the suit ; and its 
officers stand in at least as favourable a position as the officers apjjointed by 
trustees and are entitled to at least as extensive remedies against the estate.” 
He then pointed out some differences in the cited cases, and said (at p. 346) : 
“ To this extent, however, tiie cases all agree, that when the Court of Ciiancery 
has taken possession of a West Indian estate by a manager and consignee, it 
will, as against all parties for whose benefit the possession has been held, 
refuse to permit its officers to he discharged until the amount due to them has 
been paid. But the cases seem to go further, and to establish that whore the 
possession has been held by the attorney and manage)^ of the mortgagor, yet if 
the mortgagees have so recognized the possession of the manager that ho can 
he considered as acting on their behalf and for their benefit, tlie same conse- 
quences will follow as regai'ds their interests, as if he had been appointed 
under the authority of the Court.” And, finally, he states the conclusion of 
their Lordships of the Judicial Committee in that particular case thus : “ On 
the whole, after a careful examination of the evidence, and a full consideration 
of the case, their Lordships have co?ne to the conclusion that Crant must be 
considered to have been in the management of this estate on behalf of all 
parties interested, and under the authority of the Court of Chancery ; and that 
the proceeds arising from the sale being now to he distributed according C70j 
to the rights of the several parties having claims upon it, the appellant, as the 
executor of Grant, is entitled to be paid what is due to him in respect of his 
management, in priority to the claims of the persons having charges under the 
will.” Also in the course of the judgment Lord Kingsdowtn remarked, “ it is 
very difficult to understand what difference there can be between the case of 
a manager and that of a consignee of a West Indian estate with respect to the 
right of lien,” and he pointed out that in the case of one of the leading decisions 
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the question arose in the case of a manager. And in Bertrand v. Davies 
(31 Beav., 429, at pp, 435, 436), tlie Master of the Bolls summariz^ the results 
of the cases thus : “ The three following propositions may, I think, be decided 
from the abovementioned oases : — 

<1 • 

In the first place, that a lien on the estate exists for the costs of manage- 
ment where the management has been conducted by a person authorized to do 
so by the owner of the property. 

In the second place, that though there be no express appointment of 
the manager, yet, if the persons interested in the estate know that he is 
performing the duties and do not interfere, then they must he presumed to have 
acquiesced in liis continuance in that office, and they cannot dispute his claim 
to a lien on the estate for the expenditure, which, bv their tacit acquiescence, 
they have encouraged him to make. 

‘‘ In the tliird place, where a receiver or manager is appointed by the 
Court, in a suit properly constituted, micli manager is to be considered as 
appointed on behalf of all persons interested in the property, and he is entitled 
to his ordinary commission and allowance, and also to a lien on the estate, as 
against all persons interested in it, for the balance, whatever it may be, that 
shall be found to he due to him on taking his accounts.” 

1 have already quoted words of Lord St. LednahDS, describing wdiatit is 
that gives the consignee of a West India estate his peculiar character, and 
fui'nishes the basis of his peculiar rights. Lord WliSTRURY, in delivering the 
judgment of the [71j Privy Council in In re Leith's Estate, Chambers v. 
Davidson (I. L. B,, 1 P. C., 296, at p. 304), sa\s also on this point : “ The 

ordinary mercantile cliaracter and positioii of a consignee of a West Indian 
plantation are well known. Tlie custom of the mercantile world is to select, as 
consignee, a mercliant residing in this country, to whom the whole produce 
of the plantations is consigned, and who, in return for that produce, accepts 
bills drawn upon him by the proprietor or manager in the West Indies for 
Island contingencies ; and wlio, according to the orders of the manager (U’ pro- 
prietor, purchases the supplies needed for the estate, and sends them over to 
the Island. There is no necessity in a case of this kind that there should be 
any contract for the purpose of determining the right of the consignee. The 
right of the consignee,* as it is supposed to be established by decisions, giving 
him a lien on the ])lantatiori in respect of the balance due to liim, is an 
exception to the general rule wliich applies to principal and agent.” 

Now^ it is certain that the plaintiffs w’ere not themselves in any sense the 
managers of the Arrowaii Concern, and I think it is abundantly apparent on the 
facts of the plaint that the situation in which they stood to the concern was 
noaterially different from that which these eminent Judges make the foundation 
of a consignee’s rights relative to a West India estate. I might, therefore, dis- 
pose of this part of the case at once by saying that the plaintiffs have not 
brought themselves within reach of the principles to whicli they appeal. 

It may, however, perhaps be open to question whether or not they are 
entitled to stand in the shoes of the defendant Mr. Macrae as against the 
Mussamuts, and it may, therefore, be as well to inquire, what precisely is that 
gentleman’s position in the matter. The sanad granted by the Judge of the 
Sarun District Court runs thus : 

(HU Lordship read the sanad, and continued.) 
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So raucli of the autiiority and powers conveyed by this document, as is 
derived from, or rests upon, the enactment of s. i243 of the^Civil Procedure Code, 
and for that reason might conceivably be good against ail the world, is, 1 think, 
limited [72] in extent. The words of the section which apply to the case 
are : — 

“ When the property attached shall consist of debts due to the party who 
may be answerable for the amount of tlie decree, or of any lands, houses, or 
other immoveable property, it shall bo competent to the Court to appoint a 
manager of the said property, with power to sue for the debts, and to collect 
the rents, or other receipts and profits of the land or other immoveable property, 
and to execute such deeds or instruments in writing as may be necessary for 
the j)urpose, and to pay and apply such rents, profits, or receipts towards the 
payment of the amount of decree, and costs.” It seems to rnethat the Liegisla- 
ture did not intend by thus using the word “ manager ” to imply by the force of 
that woitI alone that the person appointed should have power to manage and 
carry on the ])roperty, whatever its nature, in respect of which he is appointed : 
1 think that the word is a mere designation of a person, whose power is si)eoifi 0 (i 
in the following sentence, namely, “ with power to sue for the debts, and to 
collect the rents and other receipts and profits of the land or other immoveable 
property, and to execute such deeds or instruments in writing as may he neces- 
sary for the purpose, and to ])ay and ap])ly such rents, profits, or receipts towards 
payment of the amount of the decree and costs.” The same word “ manager” 
is thus used in reference to cases where obviously tliere could he nothing to 
manage, and where the person appointed could be nothing more than a receiver, 
as to others ; and in the powers expressly attributed to him there is nothing 
which w’ould enable him to carry on any husiiiess, or to raise money for that 
or any other purpose, lie appears to bo oven narrowly restricted in regard 
to the application of the rents and profits which ho may collect, «./*., to paying 
them towards the amount of the decree and costs. It is also not unimportant 
to remark that in the immediately following passage of tlio same section the 
Legislature employs express words to authorize the Court to raise money, by 
moans short of selling the land, for the purpose of discharging the judgment- 
debt ; if it had intended to give the “ manager ” or even the Court a like power 
for the purpose of merely managing the [73] proj)erty or carrying on a business 
concern, with a view to discharging the judgment-debt out of the profits, it 
surely would have conferred the poAver expressly among the other powers men- 
tioned, and would not have let it simply lurk under cover of the name “ manager.*” 
The last words of the section, “ In any case in which a manager shall be appointed 
under this section, such manager shall be bound to render due and proper 
accounts of his receipts and disbursements from time to time as the Court 
may direct,” do not enlarge tlio passage which I have quoted, because a mere 
receiver must, or may, have to disburse money in the course of collecting rents 
and profits and suing for de^^ts, A;c. 

On the whole, 1 feel bound to say that I cannot find in s. 243 any legisla- 
tive authority given to the Court to appoint a manager to carry on a judgment- 
debtor’s business pending execution proceedings, and to invest him with power 
to raise money for that purpose, although 1 am aware that a practice of this 
kind has, on some ground or another, become very prevalent. And I need hardly 
add that if a manager appointed under s. 243 has not in himself any statutable 
authority to carry on and manage a business or other property, he certainly has 
no authority to hypothecate produce, &c., for expenditure to tliat end. 

1 do not know whether it has been decided to what extent the Civil Courts 
of the Mofussil have the power such as that possessed by the Court of Chancery 
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at home, and by this Court, of managing the property of parties to a cause, 
pending suit or administration ; or, if so, whether their power in this I'espeot 
arises in proceedings had solely for the purpose of enforcing execution of a decree. 
But, however this may be, the Gourt*s manager, under sucli circumstances, only 
acquires a right to charge his costs and expenditure against the parties to the 
suit, or persons who have knowingly placed themselves in a like position relative 
to his management, and even then be can only do so in respect of such expendi- 
ture as has been expressly sanctioned 6 y the Court. The ground of his right is 
that he is the Court’s ohicer acting under the Court’s discretion as between the 
parties to the suit and with the Court’s sanction [74] which cannot of course 
be rightly given without specific inquiry in each matter requiring sanction ; the 
exercise of the Court’s discretion cannot be delegated to the manager by antici- 
pation. Now, nothing whatever of the kind appears here in the matter of the 
three assignments to the plaintiffs. It is not pretended that the Court of Sarun 
made the slightest judicial inquiry in regard to either of tliem ,or gave any other 
formal sanction to Mr. Macrae’s action in making them, than is involved in this 
passage of the sanad granted three years before, “ the expenses for carrying on 
all the factories or any of them will be raised and paid by you.” The utmost 
that appears in the evidence of what took place on this point amounts to this 
that Mr. Hope, the Judge of Saruii, i>ersonally knew in a general way what Mr. 
Macrae was doing or about to do. Mr. Macrae says, “J applied to him verbally 
in Court for a written authority for raising the loan from Moran and Co., but he 
said that he considered a written order unnecessary. 1 cannot bring to my mind 
the date, but I spoke to the Judge in February about the time that 1 signed tiie 
bond in the Mussamuts’ favour. I told him that the funds allowed bv the 
Mussamuts would be insufficient for the disbursements of the year, and it was 
then that lie told me to arrange with Moran and Co. when the money should 
run out.” Had there been any proper inquiry in each case the Court must have 
given formal notice of it to the Mussamuts, and the result of the inquiry might 
have been that there was no need of I)orro\ving from the plaintiffs and of 
hypothecating the crop to them, or if there was such need, even then the order 
given sanctioning the exi)enditure and making an hypothecation of the crop in 
priority to the Mussamuts’ existing rights to it, could only be made binding by 
adding the Mussamuts as parties to the record (if tlie Court had authority to do 
so), and in tliat event tiie Mussamuts would have the right of appeal against the 
order. How very much short of all this Macrae’s action in the matter falls is 
not difficult lo perceive,' 

If, therefore, it be taken, as it probably may on the facts stated in the 
plaint, that Macrae was manager of the Arrowah Concern under the Court of 
Sarun pending execution proceedings (so far as the Court had authority to under- 
take such management) L7d] for the benefit of the Mussamuts as well as that 
of other persons parties to the suit, still he does not appear to have had from 
that source the requisite authority to charge the estate with these advances as 
agjainst them : certainly no autliority to do so in defeasance of the very deed of 
hypothecation which he and the owners together had made to the Mussamuts 
only a few months before. 

The plaintiff's, therefore, whether their assignments are considered as 
proved or not, can get no advantage as against the Mussamuts by virtue of 
Macrae’s official character or personal rights. 

And it is worthy of remark that even if Macrae himself were in a position 
to set up a lien on the estate block and crop, or on the season’s crop alone in 
respect of his expenditure incurred in producing it, that expenditure included the 
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Mussamuts' money a^r well as the plaintiffs’. He could only claim for the 
balance of his entire aocounts in which the Mussamuts’ items would be prior 
to those of the plaintiffs’. 

It seems, therefore, to be quite plain that the plaintiffs were neither lef^ally 
nor in fact consignees of the produce of the Arrowah Concern, or of arty part of 
it (for the indigo was not sent to them), nor in the position of manager thereof. 
Neither can they found the claim which they put forward in this suit upon any 
ground analogous to that on which the right of lien of a manager might be 
made to rest. 

Had the three a,83ignments of indigo by Macrae to the plaintiffs been made 
out by the evidence, the next question would have been, was there anything in 
the shape of an authority for making thtsc assignments proceeding from the 
Mussamuts to Macrae. And 1 will say a few w^ords upon this question for the 
sake of elucidating the rest of the case. 

The defendant Macrae in his deposition says tliat he obtained the requisite 
authority for this purpose at the time when the deed of the Ist February 1873 
in favour of the Mussamuts was executed. His account of the matter is this. 

(His Loidship read Macrae's evidence to the effect that when he executed 
the bond in favour of the Mussamuts he informed Monohur Das that Es. 1,75,613 
would be needed for the C76J season's outlay, and that Monohur Das thereupon 
told him that, in the event of the money advanced by the Mussamuts proving 
inadequate for the season’s expenditure, he might obtain loans from Moran and 
Go. and might pledge with thorn sufficient of the season's crop as security for 
their advances in priority to the Mussamuts' mortgage. Upon this his Lordship 
objerved that “ if a clause had been inserted in the Mussamuts’ bond embody- 
ing the parol authority which Macrae considered to have been thus conveyed 
to him, its effect would have been to contradict and materially alter the 
written contract, and therefore parol evidence was not admissible to show that 
it formed part of the contract.” He accordingly found that the authority con- 
tended for as having been passed to Macrae simultaneously with tlie making of 
the Mussamuts’ mortgage w^as not established. And he further expressed great 
doubts on the evidence whether Monohur Das ever went tlie length which 
Mr. Macrae now said he understood him to go. It might well be tliat Monohur 
Das said generally that in the event of more money being wanted it might be 
got from Messrs. Moran and Co., or any one else in Calcutta, in like manner 
as in former years, but the learned Judge was not satisfied that lie pretended 
to pass immediate specific authority for that purpose. He then continued.) 

And if Mr. Macrae got no authority from the Mussamuts to make 
assignments, which should have the effect of overriding their deed, at the time 
when that deed was made, it seems to be certain that he did not get any 
afterwards. He admits that he never applied to them for any such authority, 
and that which passed verbally at the time of the making of the deed being 
out of the way, he cannot place the case any higher than this, namely, that 
the Mussamuts through Monohur Das knew and acquiesced in what he did. 
That their conduct in the matter, on tlie whole, was such as to estop them from 
now denying that in making the assignments to Messrs. Moran and Co., ho 
acted with their sanction and authority. I need hardly say that it requires 
very clear evidence of knowledge and of standing by to establish an effective 
estoppel of this kind. But the plaintiffs do not adduce any direct evidence 
of actual knowledge on the part of the Mussamuts of Mr. Macrae’s acts, 
[77] until at earliest some time after the three assignments had been made. 
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The {acta advanced by them to furniah the estoppel are, that Monohur Das 
acted in all things as the agent of the Mussamuts, managed all their affairs for 
them and appeared to be their am-mooktear empowered to represent them ini 
all matters ; that he knew of and even directly suggested Mr. Macrae’s drawings 
on Messrs. Moran and Co., for money wherewith to carry on the Arrowah 
Concern, and of the assignment of the season's indigo made by Mr. Macrae to 
secure Messrs. Moran and Co.’.s loans: and that he even obtained at his own 
request from Mr. Macrae for the Mussamuts' use and benefit the sum of 
Rs. 5,000, portion of those drawings so secured ; and finully that one of the two 
ladies, on some occasion alter they had brought their suit in the Subordinate 
Judge’s Court to enforce their right under their mortgage to the season’s indigo, 
expressed her willingness that Messrs. Moran and Co. should be first paid. If 
these facts can he accepted as proved (and I am very far from saying they can, 
for the evidence bearing on thorn, )>erhaps from the fault of the examiner, is 
most indefinite and unsatisfactory, and some of it is oven untrustworthy), still 
they fall short of affording material for the estoj)pe). It is remarkable that it 
is not attempted, on the part of the plaintiffs, to show that tlio Mussamuts, or 
even Monohur Das had notice, or were aware, of any specific drawing or assign- 
ment as it occurred. And there is also nothing to indicate that any one 
concerned, except Macrao and the plaintiffs, knew of the \)reforential character 
of the assignments. Tins onl> appears in Messrs. Moran and Co.’s letter to 
Macrae, the first of the two documents which constitute Mr. Macrae’s contract 
of assignment to thorn. And in its ai)sence the assignments would be nothing 
more than second mortgages. I cannot infer from those materials tlmt the 
Mussamuts knowingly stood by a»id permittofi Mr. Afacrae to obtain from the 
plaintiffs money for the concern, on a pledge of the season's crop wdiich should 
take priority of their own. * 

And the attitude assumed by Mr. Macrao throughout the affair seems to 
me of itself sufficient to forbid any such inference lie held himself entirely 
indefiondent alike of the ladies and of [78j the owners. He did not consider 
that he was under any obligation to consult thorn. The projicrty was in the 
management of the Court by his hands, and lie was expressly authori/ed by 
the Court to raise the necessary moneys at his own discretion. He made his 
bargain with Messrs, Moran A Co., in his own name without ])retending to bo 
the agent of any one, other than the Court, and he went to them hecauso other 
sources to which he had been accustom (^d to have recourse in former years were 
nqt this year convemientfv open to him. And every one concerned siiarecl this 
view of Mr. Macrae’s independent authority. Abdul Hye states as much in his 
deposition. And 1 have very little doubt that neither the Mussamuts nor even 
Monohur Das ever supposed for a moment that Mr. Macrae possessed no 
authority tt> deal with the indigo except .such as he iniglit derive from them or 
from the owners of the concern. It seems to follow plainly that no legitimate 
inference adverse to their rights can he drawn from their non-interference with 
him in the matter of the assignments. 

In their written statement the Mussamuts admit that they have been 
repaid by Mr. Macrae the sura of Rs. 5,000, [lart of their mortgage debt. And 
Monohur Das in his deposition states that the repayment was effected by 
Macrae drawing a hundi on Moran and Co. in favour of the Mussamuts, whicli 
was realized by him, Monohur Das, as their agent. Now, the Mussamuts must 
probably be taken to have known that Macrae could not procure the money 
wherewith" to repay them except by disposing either in the way of sale or 
mo^tgfi^ge of a portion of the property which formed the subject of their 
mortgage, and 1 was at first doubtful, wdiether, under these circumstances, by 
accepting the payment they did not by implication sanction the actual pledge 
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by which it was raised, rat least to the extent of Rs. 5,000. On considera- 
tion, however, I do not think it is necessary to come to 41 finding on this point, 
because Macrae, acting for the owners, could make a second mortgage without 
the Mussamut’s sanction, and there is nothing whatever to justify the inference 
that these ladies gave their assent not merely to a second mortgage, but to 
one which, though made after, should have preference over their own. 

[79] I come now to the last principal question in the case, the only 
question indeed, wdiicJi has given me cau.se for serious hesitation in coming to my 
decision. 1 will put it in this general form, can the jdaintiffs Moran and Co. 
claim a lien upon this indigo on grounds of a salvage character ? 

Mr. Macrae in his deposition states, as 1 have already mentioned, “ I 
should not have been able to manufacture the (pjantity of indigo that I did 
manufacture had I not got the necessary funds from Moran and Co. ; in fact, \ 
could not have begun manufacture at all had it not been for those funds, for 
the season would have been lost.” And the witness Mahomed Jsliliake, assistant 
manager of the factory, is more specific. He says The one lakh and thirty- 
one thousand odd,” borrowed of the Mussanmts, “ liad been exhausted in 
factory (lisl)\irsemet^ts up to April 1878 T\\e concent, thevofove, stood in further 
need of ntoney, and it was to meet fuviltev expenses titat tite loan from Moran 
and Co. was taken : there was absolute need for this money , the indigo could 
not have been manufactrured without tlie furtlier loan above stated.” 

Lord St. Lf.ONAKD8 gives an instance of salvage lien in the observations 
made by him in Jn le Tharp (2 Sni. k G,, 578), whicli I have already referred to 
for another purpose. He says, “ In Ireland, it is a very common equity to have, 
as a prior charge to all other incumbrances, wdiat is called salvage riioney — 
w'here a leasehold estate, oi' an estate hold for lives to which lialf-a-dozen 
people are entitled in succession, many of them being mortgagees, according to 
certain pi iorities, the last man of all who is entitled after everybody, being in 
possession, Tedeeins, I nia>’ say, the estate by paying the landlord, who other- 
wise would liave recovered the estate, and taken it from everybody : liis payment 
is wliat is called salvage money'. That is an escablished equity, and a very 
proper equity. He that pays the salvage has a prior incumbrance to every otlier 
charge and interest, because, so far as any interest is left to anyl)ody beyond 

the charge, it is acquired by that payment in tlie shai)e of redeni])tion money.” 

• 

[80] And there are unquestionably many cases to he found in the hooks, 
wliere it has l)een held (I am speaking generally) not equitable as between the 
parties, that the owner of pioperty sliouJd be allowed to have the benefit and 
advantage of ownership, before the person by whose money the property had 
been produced or preserved was reimbursed. This was so in tlie cases of the 
West Indian consignee’s and manager’s lions which liave been already alluded 
to ; but, as I understand the equity, it is essential to it that the person spending 
the money of which he claims reimbursement should have some interest in the 
property, or some right or duty towards the owners, who are to be affected 
by the claim, impelling him to make the expenditure. A mere volunteer cannot 
generally say to an owner of property, I have saved your property for you by 
my personal exertions, or by the expenditure of my money, and therefore I am 
entitled to a lien upon that property, whether you agree to it or not for 
reimbursement and recomi^ense. The nearest approach to this is maritime 
salvage, but there the right of the salvors rests upon a peculiar ground of public 
expediency. In the present case Messrs. Moran and Co. stood in no such rela- 
tion to the estate or to the proprietors of it as to have cause on that ground for 
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spending their money in the cultivation of indigo on it in the season 1872-1873. 
They were strangers to the estate, and in the situation of ordinary money-lenders 
with no other motive than the expectation of pecuniary profit from the bargain 
itself. And there is no doubt that they advanced the money solely on the 
footing of', and in reliance upon, the contract which they made with Mr. Macrae. 
They admit that they knew, at the time of making this contract, that a prior 
mortgage already existed, and they could, if they had chosen, by the least 
possible inquiry, have ascertained exactfy what that mortgage was. By putting 
themselves into communication with the mortgagees, as they might have done, 
they could have secured priority of right over the indigo to themselves, or in 
the alternative have abstained from making the loan. But they neglected 
these ordinary precautions, because, as Mr. Murdoch says, they trusted to the 
representations made to them in the letters of Mr. Macrae. They were content 
to run [81] a risk, which with very little care they might have avoided. The 
maxim caveat emptor seems to me to apply. There were no personal relations 
between the plaintiffs and the Mussamuts to give rise to any equities. No 
opportunity was afforded the Mussamuts to furnish the money themselves. The 
plaintiffs had in their power to say in effect to the Mussamuts, we will not 
advance our money for the production of tlie indigo which is to feed your 
mortgage, except on condition that our expenditure is to be a first charge upon 
it. They did not think proper to do so, and 1 cannot, on the whole, find any 

ground of equity upon which this Court ought to supply their omission. 

* 

During the argument some comparison was attempted to be made between 
the case of the hypothecation of the block or crop of an indigo concern by the 
manager for the purpose of raising money wherewith to carry on the requisite 
cultivation and manufacture, and the case of hypothecation of a ship or its 
cargo by the master to raise money for the repair of the ship and prosecution 
of the venture. I need not, however, in strictness notice this, inasmuch as the 
hypothecation of the indigo has not been proved. But it will not, I think, he 
out of place here for me to remark that the analogy, whatever it might other- 
wise he worth, must fail in the present case, because even if the I’equisite 
exigency existed, the parties immediately concerned, namely the Mussamuts, 
were at hand, and could have been most readily had recourse to. 

The best consideration that 1 have been able to give to the case has led me 
to the conclusion that the plaintiffs’ claim to the indigo, in priority to the 
ut),doubted right thereto 6f the Mussamuts, cannot he supported on any of the 
grounds which have been suggested for it. 

From this judgment the plaintiffs appealed. 

The Advocate-General, Offg. (Mr. Paul), Mr. Jackson, and Mr. Evans for 
the Appellants. 

Mr. Branson and Mr. Bonnerjee. for the Mussaraut Bespondents. 

The defendant Macrae did not appear on the appeal. 

[ 88 ] The Advocate-General . — The three documents under which the appel- 
lants claimed a first charge on 360 maunds of the indigo were sufficiently stamped 
and ought to have been admitted in evidence. A contract to pledge property, 
which, at the time of the contract is not in existence, is not a mortgage within 
the General Stamp Act, 1869. Under that Act a “ mortgage deed includes 
every instrument evidencing a pledge of property for securing the payment of 
money,’* and “ * property ' means property being in British India ” — see s. 3, 
oIb. 81 & 26. The subject-matter of these contracts had no existence anywhere. 
[MacphbBBON, J. — Art. 10, sch. I, shows that, for the purposes of the Act, 
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there may be a mortgage to come into operation in future. If so, may there 
not be a mortgage witn respect to property to come into existence at a future 
time ?1 The property must be in existence when the mortgage is made, though 
possession of it need not then be given. These documents were in fact mere 
declarations by Macrae that he would hold the indigo for Moran and Oo., if and 
when it came into existence. [Garth, C. J. — Did they not give a right to 
possession of the indigo without anything furtlier?| Thev only gave a right of 
suit. Ho an agreement to sell would not l)e an assigninont requiring registra- 
tion under the Registration Act ; see per Pkacock. C. J., in Currie v. S’. M, 
Mutu Bamen Chetty (3 B. L. R,, A. C., 12(5, nt p. J3l). [Mr. Branson referred 
to Fati Chand Sahn v. Lilnmher Siru) Dass (9 H. L. R., 433). CiARTH, C. J. ~ 
Specific performance of an agreement to sell iniglit »in some cases be refused, 
for instance, where damages would he a sutlicient remedy ; hut if the deed 
contained a power to take possession, would not that make a difference ?J . It 
might he so where the property was in the possession of the contracting party, 
but here the property was not in existence. [GAJtTEl, 0. .7. --Under the Stamp 
Act a mortgage deed requires an ad valorem stamp.] Yes, and here tlie value 
could not have been computed, as it was not known how nmcn would be 
advanced. (Macphbrson, J. — The agreement was to advance up to a 
specified amount ; that would be sufficient to fix the value . Monohur Das' 
agreement with Macrae respecting the advances to be obtained from Moran 
C88] was within the ordinary course of his employment. IGahth, C. J. -There 
is no evidence of what* the ordinary course of his enii)Iovment was] . The 
evidence shows that the Mussamuts were pardanisliins, and that he whs their 
general manager and the only medium of communication between them and 
Macrae ; he would have all such powers as the manager of a Hindu lady 
usually has. [Macphekson, J. — Whatever he did for the ladies' benefit 
would be deemed within his authority, but tlrey might repudiate all acts not 
expressly authorized by them and which were prejudicial to their interests.] 
The agreement as to these advances was for the Mus.samuts’ benefit, since 
witliout sucli advances no indigo whatever could have been produced. As to an 
agent’s power, see 3 Chftty Cora. Marj., p. 196. [Garth, C. d.— The 
alleged oral agreement gave Macrae not merely the right to borrow, but also to 
give a first charge upon the indigo which was charged with the Mussamuts' 
debt.] The production of the indigo was a condition precedent to the attaching 
of the Mussamuts’ charge. The mortgage deed purports to he a formal 
document, but it is silent on points of the greatest iniiKutance. It is for tl\6 
Court to consider how far evidence of a separate oral agreement witfi reference 
to such points is admissible ; see the Evidence Act, s. 92, provisoes 2 and 3. " 
The money advanced by the Mu.ssaniuts might have proved sufficient. The 
oral agreement was as to what was to be done if it should be insufficient : that 
was a collateral matter, as to admitting evidence of which see Taylor on 
Evidence, 5th ed., p. 983. If the evidence that Monohur Das w’as informed 
that the sum the Mussamuts proposed to advance would he insufficient be 
believed, then the Mussamuts' mortgage deed does not contain the whole 
agreement, and evidence of the oral agreement is admissible — Harris v. Hickeit 
(4 H. & N., 1). But apart from any such oral agreement, the appellants are 

* [ S 60 . 9‘i, Proviso (S2) : — The existence of any separate .^ral agreement as to any matter 
on which a document is silent and which is not inconsistent with its terms, may be pruvixi. 
In considering whether or not this proviso applie.s, the Court shall have regard to the decree 
of formality of the document. 

Proviso (3) : — The exiitence of any separate oral agreement constituting a condition 
precedent tp the attaching of any oblig.vtion under any such contract, gr^nt or disposition of 
property, may be proved.] 
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entitled to a first charge on the indigo on the principle on which salvage liens 
rest, a principle whic^ has been applied over and over again to advances and 
supplies by consignees of West India estates ; see Fraser v. Burgess (13 
Moore's P. C., 314). [Garth, C. J. — [ 84 ] The salvage lien in those cases 
dependsp on the peculiar nature of such estates, such as the difficulties of 
communication with the parties interested in them owing to their distance 
and so forth.] In Scott v. Nesbitt (14 438, at p. 445), Lord Eldon did not 

base the right on the distance of the property, hut upon what he termed ** a 
principle of English law 'J which equally applied to mines or alum works in 
England. See further Fisher on Mortgages, 2nd ed., pp. 131, 133, 670, Myers 
V. The United Chiarantee Co. (7 De. G. M. G., 112, at p. 126), Bertrand v. 
Davies (31 Beav., 429, at>p. 435), Ventura v. Richards (1 Tay. & B., 66), 
Chamber's v. Davidson (L. R., 1 P. C., 296) and Sayers v. Whitfield (1 Knapp 
133), where Lord Wynford refused to send the case h*ack to the Master to 
enquire as to customs respecting charges on West India estates, on the ground 
that the common law of England is the common law of St. Vincent’s, and 
therefore the rules which regulate the English pjquity Courts also regulate the 
Courts of Equity in that island. Macrae was the agent for all parties interested 
in the concern, amongst others, for the Mussamuts. Under s. 243, Act VIII 
of 1859, the Court had powder to authorize him to deal with the property in the 
way he did ; but if the Court had no such power, the Mussamuts ought to have 
applied to have the order sanctioning Macrae’s conduct set aside ; while the 
order stands, they cannot be heard to say that the Court had no power to 
make it. See Morrison v. Morrison (7 De. G. M. & G., 214, at p. 223). 

Mr. Evans on the same side. — From the evidence it is clear that Monohur 
Das kne>v that further advances w*-'re necessary to secure the production of the 
indigo, and that such advances were being obtained from the plaintiffs upon 
the usual terms : the principle of the cases in which the owner of property, who 
allows another under mistake to improve that property, is held liable to pay for 
the improvements, or of those in which a first mortgagee is postponed to a 
second mortgagee because he has stood by and allowed the [ 88 ] mortgagor to 
induce the second mortgagee to advance money by fraudulent misrepresentation 
or concealment, would therefore apply. The conversations between Monohur 
Das and Macrae as to how the further advances were to be obtained did not 
constitute an agreement in defeasance of the Mussamuts’ mortgage deed, 
hut amounted only to a direction as to what was to be done in a certain 
event, namely, if the Mussamuts’ advance should be insufficient. As to com- 
pensation in cases in the nature of salvage claims, see the Indian Contract 
Act, 1872, s. 70. 

Mr. Branson for the Mussaraut respondents. — The oral agreement under 
which the appellants’ claim is inadmissible under s. 92 of the Indian Evidence 
Act, 1872, being inconsistent with the Mussamuts’ mortgage deed, and even if 
it were not inconsistent with the deed, it would still be inadmissible as addinj^ 
terms to a document of so formal a character ; see illustration (h) to s. 92." 
Further, the mortgage deed l>eing registered, evidence of a subsequent oral 
agreement rescinding or modifying it is inadmissible under s. 92, proviso 4. 
It has been argued that what passed between Monohur Das and Macrae was 
only a direction or order, and not an agreement ; but an order by a principal 
to his agent in fact involves tw'o contracts — one that the principal will protect 

• £ Sec. 92-^IUu8trati(m {h ) : — A hires lodgings of B, and gives B a card on which is written 
* Booms, Be. 900 a month.' A may prove a verbal agreement that these terms were to 
indtlde partial board. A hires lodgings of B for a year, and a regularly stamped agreement 
^wn up an attorney is made between them. It is silent on the subject of board, A may 
not prove that board was included in the terms verbally.] 
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the agent if he perform th/9 order ; and another, with the thiin] person with 
whom the agent deals, that the principal will carry out the agreement made by 
the agent. Secondly, the documents by which Macrae agreed to hold the indigo 
at the appellants’ disposal are inadmissible under the Stamp Act. They 
purported to confer an interest in the indigo immediately by their own force 
and without the necessity of any further act on the part of the appellants upon 
the indigo coming into existence ; they are therefore assignments ; see the notes 
to Byall V. Bowles (‘2 W. & Tu. L. Ca. in Eq.. 4th ed., p. 773). [Gauth, C.J. 
-In Lumi V. Thornton (1 C. B., 379), Tindal, C.-l., draws a distinction 
between a grant of goods which are not in existence and a grant with a license 
to seize. I At common law the further act of seizure would probably be neces- 
sary to pass the property, but in equity it is [86J different ; see Holroyd v. 
Marshall (10 H. L. C., 191). [Garth, C.J. — Suppose goods in England wore 
mortgaged in India by a deed to take effect on the goods being brought to 
India, would that deed require to be stamped as a mortgage deed ?J Both the 
factum of the agreement with Macrae, and Monohur Das’ authority to make it, 
are denied. This is a case in which one of two innocent persons must suffer, 
but in deciding between them tlie Court will have regard to the caution 
displayed hy one and the utter want of caution on the part of the .)ther. 
Macrae cannot stand in any higher position than the owners of the concern 
would have occupied had they been in possession, and they would have had no 
claim upon incumbrancers for losses which they might incur in cultivation of 
the estate — Fraser v. Burgess (13 Moore's P. C., 343). The powers with 
which the Court could invest Macrae are limited by s. 243, Act VIII of 1859. 
His acts beyond those authorized by s. 243 are iiUra vires notwithstanding the 
Court sanctioning it. 

Mr. Evans in reply. 

Cur. adv. vult. 

The following Judgments were delivered : — 

Garth, C.Jf — I have felt considerable difficulty in arriving at a proper 
conclusion in this case. 

The question we have io decide is not only a very serious one to lx>th 
parties concerned, but it has also an important bearing upon the relations 
which exist in this country between the owners and managers of large factories 
on the one hand, and brokers and others, who are in the habit of advancing 
money for the carrying on of those factories, on the other. 

[His Lordship then stated the facts, and continued with reference to the 
objection to the stamp home by the three letters of assignment given to the 
plaintiffs by Macrae : — I 

It may, perhaps, l >0 convenient here that I should deal with a preliminary 
ol)je(;tion which has been made hy the defendants. They contend that these 
documents, upon which the plaintiffs’ [87] claim depends, and without which 
it is of course impossible for them to launch their case, are insufficiently 
stamped, and, consequently, not receivable in evidence. It is said by the 
defendants that the documents are ** mortgages of propeity not delivered at the 
time of the mortgage,” within the meaning of cl. 10 of sch. 1 of the Stamp Act, 
XVIII of 1869. =1 

; t^h. L d. 10 ^ ^ 


Mortgage deed when posaes- 
eion of the property compriaed 
therein is not given by the 
mortgagor at the time of exe- 
cution. 


Fee yayable. 


The stamp-duty with which 
a bond of the amount aecured 
is chargeable (No. &).] 
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On the other hand, the plaintiffs contend that, if they are mortgages at all, 
they are not mortgages of property within the meaning of that clause, because 
the word “ property,’* as defined by the Act in s. 3, means property being in 
British India.” 

a 

Pheab, J., at the trial did not think it necessary to decide this point, and 
he reserved his judgment upon it until he had determined how he should dispose 
of the whole case ; and, as he decided it eventually in favour of the defendants# 
he did not give any opinion upon the stamp objection. I have great doubt 
whether it was right to go into the plaintiffs’ case at all, or to deal with the 
document in question as proved, without first deciding whether or not they 
were admissible under the provision of the Stamp Act ; but, at any rate, I think 
it right to decide the point now, before stating what conclusions 1 have arrived 
at upon the merits of the case. 

1 am of opinion that the proper stamp to he affixed to documents of tliis 
description is a stamp of 8 annas. 

The documents are, no doubt, in the nature of equitable mortgages, but it 
cannot be said that the property which is the subject of mortgage exists in 
British India ; and, as an mstrument must be stamped at the time it is made, 
the words “ being in British India ” would appear to mean being in British 
India at the time of the making of the instrument. Thus, for instance, if a 
mortgage were made of property which, at the time of the execution of the 
deed, w^as in England, that mortgage would not be subject to stamp duty, 
although, subsequently and before it took effect, the property might be con- 
veyed into British India (See Megji Hansraj v. HaniiiJoita, 8 Bom. H. C. Bep., 
0. C., at p. 180). The question of stamp must depend on the state of things 
existing at the time when the mortgage C88] was made ; aitd as in the case 
which I have just instanced, it was possible that the property mortgaged 
might never find its way to British India, so, in the case of the documents 
in question, it was possible that the property miglit never have come into 
existence at all. If this was not the intention of the Legislature, they should 
have made their meaning more clear. 

I am, therefore, of opinion that the stamp affixed to these documents is 
sufficient, and that, consequently, they are admissible in evidence. 

But then comes the main question in the case, how far they are of any 
force, or validity, as against the defendants’ mortgage. 

The plaintiff's, on the one hand, insist that, so far as their advances were 
necessary for the realization of the indigo of the season 1872-73, Mr. Macrae 
had authority, either expressed or implied, to pledge the indigo to them, and 
secure those advances. The defendants, on the other hand, say that Mr. 
Iklacrae had no such authority. 

Undoubtedly, primd facte, the defendants’ title being first in order of date, 
and founded upon the mortgage of the 1st of February, the terms of which are 
as clear as they can bo, ought to prevail ; but the plaintiff's put their case in 
this way : — 

In the first place they say, on the strength of Mr. Macrae’s own state- 
ments, supported by the evidence of other witnesses, that, at the very time 
when the deed of the Ist of February was in course of execution, it was agreed 
between him and Monohur Das, who was representing the Mussamuts, that 
Macrae should borrow from the plaintiffs, or others, any further sums that 
might be required for the purpose of the concern, and that he should give the 
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lenders the first charge upon the indigo of the season for securing those sums. 
Monohur Das and other witnesses for the defendants, who were present on the 
occasion referred to, deny that any such agreement was made ; but, although 
Mr. Macrae’s story may not be correct in all particulars — and, of course, after 
the lapse of several months, it is hardly probable that he should remember 
exactly what occurred — I have no doubt that some- [80] thing was said at that 
time as to further advances being required, and that Monohur Das assented 
to the same course being pursued in that respect as had been adopted in 
previous years. 

But, assuming that the conversation took place precisely as Mr. Macrae 
describes it, it is impossible to escape from the conviction that it was an agree- 
iiient made in direct contravention and defeasance of the deed which Mr. Macrao 
was at that very moment executing to the Mussamuts. Jt was, there- 
fore, not admissible in law, as contradicting the express terms of the mortgage 
(see s. 92 of the Evidence Act) ; and I consider that the learned Judge in the 
Court below was perfectly right in rejecting it for that reason. 

The only possible way in which it occurred to me at one time that the 
arrangement might be rendered effectual, was to treat what passed betw'oon 
Mr. Macrae and Monohur Das, not as an agreement, properly so called, but as a 
direction given by Monohur Das, acting for the mortgagees, to Mr. Macrae, 
acting as the manager for all parties interested in the production of the indigo, 
to borrow on behalf of the Mussamuts as well as others, such further sums as 
he might find it necessary to raise, and upon the same terms as money had 
been borrowed for the same purpose in previous years. 

But there is great difficulty in construing what actually passed on that 
occasion, in this way In the first place, this construction is not in accordance 
with Mr. Macrae’s own version of what transpired ; and J feel strongly that, in 
a case of this nature, we ought not to assume anything inconsistent with 
absolute truth, which would have the effect of depriving the Mussamuts of 
their vested rights. And, again, wo have no riglit bo infer, in the absence of 
evidence, that Monohur Das had authorit> from tiie Mussamuts at that time 
to invest Mr. Macrae with powers directly at variance with the deed which it 
was his special duty to perfect. lie might have been for general purposes 
their mooktear and man of business, hut, as he w^as present on tliat occasion 
for the very purposes of seeing the deed executed, the contents of whicli had 
been approved by the Mussamuts, 1 cannot say that he had [00] authority, in 
the absence of any special powers, and without communication with the 
Mussamuts, to give Macrae directions, the effect of which, if acted upon, 
would bo to defeat their rights. 

On the other hand, I cannot look upon Mr. Macrae himself, as we are 
asked to do by the plaintiffs, as the agent and manager of the i)roperty on 
behalf of the Mussamuts. It is true that, in one sense, he wns acting as 
manager of the factory, under the direction of the Court, for all parties con- 
cerned ; but, as regards the rnefrtgage to the Mussamuts, and the rights which 
they acquired under it, he was acting on behalf of the mortgagors as against 
the mortgagees, and he had clearly no power to invade those rights, by virtue 
either of his general authority derived from the Court, or of anything that 
passed on that occasion between him and Monohur Das. 

Failing, then, to establish either a substantive agreement, as put forward 
by Mr. Macrae, or any directions from the Mussamuts which would justify the 
pledge of the indigo to the plaintiffs, the case is likened by the plaintiff’s 
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Counsel to that of a West India estate, where the consignee, or manager, who 
has charge of the property for the benefit of all parties concerned, has been held, 
in a long series of authorities, entitled to charge upon the produce of the 
property any expenditure or advances which he may have necessarily made for 
the general benefit of the concern, and to repay himself by that means before 
any other claims upon the estate have been satisfied. It will be found, however, 
tiiat the doctrine and principle of these cases do not apply to the present. In 
the first place, as pointed out by Pheab, J., in the Court below, the plaintiffs in 
this suit are not themselves in the position of consignees or managers of the 
property which they seek to charge ; nor can they legally or equitably place 
themselves in the position of Mr. Macrae, and treat the advances which they 
have made for the purposes of the factory as advances made by Mr. Macrae 
himself. The truth is that both the plaintiffs and defendants have advanced 
their money on the self-same security. Mr. Macrae has obtained the money 
from both parties upon the faith of eai'h having a first charge upon the indigo, 
and the question in this [91] case, as I pointed out in the first instance, is not 
between Mr. Macrae, the general manager of the concern, and the concern itself, 
but V)etween two conflicting sots of mortgagees, each of whom has advanced 
money upon the same securit>. The cases, therefore, of West India estates, 
as very fully explained by Pheak, 1., in the Court below, have no application 
to the present. 

I, therefore now come to anothei, and tlio pruici])al. ground of contention 
on behalf of the plaintiffs, as to which 1 confess I have felt very considerable 
difficulty. 

It is urged by the plaintiffs that, however many obstacles of a technical 
nature may affect their right in this claim, there is no doubt of the fact that 
tlie indigo in question could not have been produced, or manufactured, without 
tlie aid of the money which the plaintiffs have advanced. They contend 
that this was a fact well known to Monohur Das, if not to the defendants 
themselves ; and that Monohur Das was not only aware that the plaintiffs were 
making these advances, and that they were absolutely necessary for the 
production of the indigo, bu t tliat they were making them upon the usual 
terms — that is to say, tliat the advances were to be a first cliarge upon this 
indigo itself. It is argued, therefore, that the Mussamut defendants have 
for their own benefit, and in order to secure the production of the indigo in 
whicli they were deeply interested, knowingly allowed the plaintiffs to 
advance their money upon the faith of having a first charge upon the indigo 
produced ; and that, having done this without making any claim adversely to 
the plaintiffa, cr giving them any notice or information that they objected to 
the plaintiffs’ advances, or that they themselves were entitled to the security 
upon which the plaintiffs were relying, they ought not in equity and good consci- 
ence to be allowed now, having had all the advantage of the plaintiff’s money, 
to turn round and deprive them of their security. 

The plaintiff's say that the case comeftr within the principle which has 
been acted upon in a great number of cases commencing with Pickard v. SearB 
(6 A. & E., 469), and which was laid down thus by [92] Lord Chancellor 
Campbell in the House of Lords in Cainicross v. Lorimer (3 Macq. H. L. 
Ca., 829) : — “ The doctrine is found, I believe, in the laws of all civilized 
nations that, if a man, either by words or conduct, has intimated that he 
consents to an act which has been done, and that be will offer no opposition 
to it, although it could not lawfully have been done without his consent, and 
he thereby induces others to do that from whiph they might otherwise have 
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abstained, he cannot question the legality of the act whicli he has so sanctioned, 
to the prejudice of those who have so given faith to hig words, or to the fair 
inference to be drawn from his conduct/’ 

If a case of this kind could be established by evidence, as clear and 
strong as that which has been pressed upon us in argument hy the plaintiffs’ 
Counsel, I should he very much disposed to decide upon this ground in the 
plaintiffs’ favour; but I am of opinion that, in order to defeat and override an 
engagement as solemn and distinct as that of the mortgage to the Mussamuts, 
the evidence that they either themselves, or througfi their agents, were per- 
fectly aware, not only that the advances were being made by the plaintiffs, 
but of the amount of those advances and of the terms upon which they were 
made, should be clear and unmistakeable. 

With this view, I have carefully consideied the evidence in the present 
case, and I have reluctantly come to the conclusion that it is hy no means 
sufficient to support the plaintiffs' contention. As regards the Mussamuts 
themselves, there is no pretence far saying that tliey were presonally made 
aware either of the necessity for the advances, or of the advances themselves, 
or of their amounts, or of the terms upon which they were made. On the 
contrary, at the time when Mr. Macrae says that he made the arrangement 
with Monohur Das, tlie Mussamut defendants were having the mortgage deed 
read over to them, which would certainly convoy to their minds that the 
expenses of the year had been estimated at the sum which they themselves 
were advancing, v?^.y Bs. 1,81,325-15-0, and that, in consideration of the large 
amount of money which they were entrusting to the concern, they were to 
have a first charge upon the whole of the indigo produce. They distinctly 
deny that they wore made CW] aware of any advances by the plaintiffs, 
except the Rs. 5,000, which was borrowed for their own necessities ; and there 
is no proof whatever, nor indeed is there any attempt to prove on tlie part 
of the plaintiffs, tliat these ladies were personally made aware of anything 
further. 

But then it is said that Monohur Das was not only their agent for the 
purpose of carrying out the mortgage transaction, but that he was their 
karpardaz, or general man of business for all purposes, and, more particularly, 
the only person through whom they negotiated with Macrae ; and it is also 
stated (which is prefectly true) that during the whole season these ladies kept 
two servants in constant attendance at the factory, in order to see how' matters 
were going on there. Now, I quite agree that it has been proved, not only by 
the plaintiffs’ witnesses, but also by Monohur Das, and by the Mussamuts 
themselves, that Monohur Das did in fact act as their general man of business, 
and that he was cognizant, at the time when the mortgage was executed, of 
the intention of Macrae to borrow some further money for the purposes of the 
factory. He knew also that, in former years, sums liad been boiTowed from 
the plaintiffs upon the security of the indigo, though it does not appear that 
those sums were anything like so large as those borrowed hy Mr. Macrae on 
this occasion ; and Banwarilal himself had always personal knowledge of those 
loans. Moreover, I fully believe Mr. Macrae, when he says that Monohur 
Das afterwards proposed that the money borrowed by him from the plaintiffs 
should pass through the hands of the Mussamuts, in order that he (Monohur 
Das) should get a commission upon it ; and T think it extremely likely that, if 
that request had been complied with, Monohur Das would have been the 
means of smoothing the plaintiffs’ path, and of preventing this litigation. But 
I do not find any evidence, nor do 1 in fact believe, that Monohur Das was 
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aware of the large amount of money which Mr. Macrae was borrowing, or of 
the actual terms upon which he was obtaining it ; and he certainly was not 
aware of the fact that Macrae was borrowing a large sum, not only for the 
season 1872>73, but also for the season of 1873-74, upon the securiry of the 
indigo which had been mortgaged to the Mussamuts. 

C»4] It would, undoubtedly, have been far better, and only consistent 
with fair and open dealing, that the Mussamuts should have l)een personally 
informed of Mr. Macrae’s requirements, and that they should at least have had 
an opportunity either of advancing the money themselves, or of obtaining it 
from the plaintiffs, or other persons. They would then have known precisely 
what was borrowed ; they might have satisfied themselves of the necessity for 
borrowing it ; and they might also have made their own terms with the 
lenders. 

Giving Mr. Macrae, as I am quite disposed to do, credit for all Iionesty of 
purpose, and for endeavouring to do the best he could for the factory, 1 must 
say that the inconsiderate manner in which he transacted these loans, without 
taking any steps to make the Mussamuts aware of them, argued not only a 
want of business-like qualities, but also of that ordinary prudence and con- 
sideration which tjie manager of such a concern may fairly be expected to 
possess. Although he himself carried out the mortgage security with the 
Mussamuts, and was the only person then representing the mortgagors, lie 
states in his evidence, that he does not know whether he ever read over the 
contents of the instrument, and we find him, according to his own account, 
making an agreement with Monohur Das, at the very time when the mortgage 
was entered into, directly at variance with its most important provisions. 
Having regard to those provisions, it was clearly his duty, as it seems to me, 
before he ventured to borrow further moneys on the security of the indigo 
produce, or to give any third person such a charge on that produce as would 
confiiiot with the Mussarnats’ rights, to give those ladies distinct notice of 
what he was about to do, and to inform them not only of the amounts which 
he proposed to borrow from time to time, but of the persons from whom, and 
the terms upon which, he proposed to obtain them ; and under no circum- 
stances should he have undertaken to pledge the indigo produce for the 

requirements of the season of 1873-74. 

• 

Strange to suy, the conduct of the plaintiffs themselves also appears 
rteiarkable for a want of business-like caution. They were perfectly aware 
that the indigo had been previously mort-[93]gaged ; and yet, without any 
enquiry or any notice to the mortgagees, they advance no less a sum than 
Bb. 88,000 upon the faith of Mr Macrae’s statements, and the informal docu- 
ments upon which they now rest their claim. 

I should have no hesitation in finding, as a fact, that the sums advanced 
by the plaintiffs were, in great measure, at least bond fide required for the pur- 
poses of the factory. Mr. Macrae was not cross-examined with regard to the 
necessity for the advances, nor as to the items of the plaintiffs’ account, nor as 
to the due expenditure of the sums advanced. It would certainly have been 
more satisfactory, if, in a case of this nature and importance, instead of being 
examined under a commission, he had himself appeared in Court, and produced 
his books, and frankly tendered himself and them for thorough investigation ; 
but, as he was not advised to take this course, and as he was not cross- 
examined with regard to his expenditure, or the necessity which existed for 
borrowing the money, 1 think the defendants were not justified in suggesting 
that the money was either not required, or that it was imporperly expended. 
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But, when the case cff the plaintiffs is put upon this ground, that they acted 
with proper caution in making these advances, and that Jjlie defondants, witli 
full knowledge of all the circumstances, stood by and allowed the plaintiffs 
thus to advance their money upon the faith of a security which they them- 
selves possessed, and upon w^hich they intended to insist, — I must say that I 
think in that respect the case of the plaintiffs is not proved. 

However much, therefore, I may r^ret the result (because J quite believe 
that the plaintiffs acted in perfect good faith, and that the defendants have 
reaped the benefits of the money which the i)Iaintilfs' have boon induced to 
advance), I am satisfied that the conclusion which wo have arrived at is the 
only one consistent with equity and good conscience. 

The claim which the Mussamut defendants make to tlie proi)erty in 
question is undoubtedly well-founded in point of priority ; and I think that, 
upon neither of the grounds contended for by the plaintiffs, can their title to 
it be legally displaced. 

[96] The appeal will, therefore, be dismissed with costs on scale No. 2. 

Maophersoil, J. — 1 also think that this appeal must bo dismissed. 

The matter in dispute is a simple question between two iiiortgagoos as to 
which of them is to have priority. If the plaintiffs could niako use of tho 
arrangement which Macrae says was made at tho time of tho execution of tho 
mortgage deed, of course they would be entitled to a decree. Jiut they clearly 
can make no use of it ; for, if any such arrangement or understanding then 
existed between the parties, it was essential that it should ho ombodiod, or 
provided for, in the mortgage deed. 

Then, again, T think it impossible to say that the plaintiffs have proved 
that the advances were made by them with the knowledge and acquieseonco 
of the defendants (the Mussamuta), Nothing is proved on this issue against 
them personally ; and as regards IMonohur Das, tho evidence is vague, and not 
such as it might have been,’ had Macrae taken tho commonest i)rocautionK, for 
there ought to have been no difficulty in bringing homo to Monohur Das, at 
any rate, express notice and knowledge of all the details of what went on 
between Macrae and the plaintiffs. Even as to the hill for Ks. 5,000, wliich 
Monohur Das certainly knew was drawn against Moran and Co., there ts 
nothing to prove that he knew the terms on which it was drawn, and there is 
nothing to show liis knowledge of any other particular advance made by the 
plaintiffs. 

The plaintiffs failing to prove knowledge and acquiescence on tho part of 
the defendants (the Mussamuts), there is nothing, as it seems to me, in tho 
contention that the matter can he treated as in the nature of a case of salvage. 
The defendants (the Mussamuts) had a first mortgage!, as security for a largo 
sum advanced for the season’s manufacture, and no roforenco was made to 
them before the further advances were taken from tho plaintiffs, I am wholly 
at a loss to comprehend on what principle of equity they, wlio wore present 
on the spot, and might at any time have been appealed to, can bo hold 
liable to give priority to the plaintiffs who wore strangers, brought in [97] 
over their heads, without their consent, by the mortgagor’s manager. I 
say this even on the supposition that the amount now claimed by the plaintiffs 
was absolutely necessary in order to enable the indigo to bo manufactured, and 
that no indigo could have been made without it. Of course, the position would 
have been wholly different, had knowledge and acquiescence on the part of the 
defendants (the Mussamuts) been proved. 
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The plaintiffs, no doubt, had, in previoqs years, made similar advances, and 
had been allowed a fiigst charge on the indigo ; but, on this occasion, they knew 
that Banwarilal, the former mortgagee, had died, and that his representatives 
were mortgagees of the factory and the season’s indigo. Knowing that there were 
new mortgagees, ordinary prudence ought to have suggested the necessity of 
procuring their assent before making the advances. 

I agree in the opinion that only an eight-anna stamp was required for the 
agreement between Macrae and the plaintiffs. 

I regret the conclusion at which we are compelled to arrive, because it is 
clear that the plaintiffs acted perfectly honestly throughout, and because I have 
very little doubt that Macrae also acted honestly, and that his story is substan- 
tially true, although it is impossible to say that it is proved to be so. Jhe 
looseness of Mr. Macrae’s mode of doing business is quite wonderful, and it is 
remarkable that the plaintiffs should have been ready to lend their money on 
such slender security. 

Appeal dismissed. 

Attorneys for the Appellants ; Messrs. BemerSi Sanderson^ and Upton. 

Attorneys for the Respondents : Mr. Farr and Baboo N(my Churn Bose. 


NOTES. 

[Salvage lien, when arises, sec (1904) 81 Cal., CC7. 

For leave obtained to appeal to the Privy Council, (187G) 2 Cal., 228.] 


[98] APPELLATE CIVIL. 

The 8rd August, 1876. 

Present : 

Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

AbwV Munsoor One ol the Defendants. 

versus 

Abdool Tlamid alias ftabhan Miah Plaintiff.* 


Limitation— Act IX of 1871, sch. 11, cl. 24 — Suit to set aside a sale — Purchase 

of decree by Joint-debtor. 

M sold to S her rights under a decree for mesne profits which she had obtained against A 
and two other por.sons, and S thereupon proceeded to execute the decree against A ’a property, 
and that property was sold in execution of the decree purchased by S, and was purchased by B : 
but in a suit brought by A for a declaration that S was not the real purchaser, the Court found 
that S had in fact purchased the decree benamitot A ’a two joint-debtors, and that consequently 
he bad no right to execute it against the property of A. In a suit brought by A aginst B in 
1874 for the purpose of recovering the propert}', held, that the purchase of the bneflt of the 
decree by .^l*a joint-debtors, although it had the legal effect of satisfying the judgment-debt, did 
not affect the decree itself. The decree was not void, but only voidable, and the sale under it 

* R -ftg ular Appeal, No. 152 of 1875, against a deoreo of the Judge of ZillaDacoa, dated the 
12th of February 1876. 
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binding on A, The suit, therefore, was in effect a suit tosct aside a sale under a decree within 
the meaning of cl. 14 of sch. II of Act IX of 1871/ and inasmuch as it was not brought within 
one year from the date of the sale, was barred. ' 

The facts of this case were as follows : — 

A certain Mrs. Munro obtained a decree for mesne profits agafnst tiiree 
persons, the present plaintiff Abdool Hamid, and two Hindus, Guru Gobind 
and Bykunt Nath. In the year 1268 (1861), Mrs. Munro sold her rights under 
this decree to one Shitul Chunder, and Shitul Ghunder then took proceedings to 
execute the decree against the estate of Abdool Hamid. Abdool Hamid objected 
to this, on the grouhd that Shitul Ghunder had purchased the decree, not for 
himself, but benami for his (Abdool Hamid's) two other joint-debtors, and 
he then brought a suit for the purpose of obtaining a declaration to the effect 
that his co-debtors were the real purchasers of the decree, and conse-[99} 
quently that according to a well established rule of law the judgment-debt was 
thus satisfied. In that suit he obtained a decree on the 16th March 1872. It was 
found by the Gourt, that Shitul Ghunder had in fact purchased the decree for 
the two other joint-debtors, and consequently that Shitul Ghunder had no right 
to execute the decree against Abdool Hamid’s property. 

Previously, however, to the institution of that suit, an order for execution 
under the decree had been obtained from the Court by Shitul Chunder against 
Abdool Hamid’s property ; and under that execution, the property, wiiich is the 
subject of the present suit, was sold, and Abul Munsoor (defendant No. 2) 
became the purchaser. This sale took place on the 16th September 1B70. 
On the 12th May 1874, Abdool Hamid, alleging that the sale having Vieon hold 
in execution of a decree which was at the time of sale inoperative, was null and 
voidt brought this suit against Abul Munsoor and others for the purpose ol 
recovering possession of the property thus sold. 

The only defendant who appeared was Abul Munsoor, the appellant. His 
main contentions were, that as the property had come into his possession by a 

~ ^[Sch'll,d7T4:~ ' 


DcHcription of suit. 


Period of limitation . Time when period begins to run. 


One yc«*r... When the sale is conlirmod, 

or would othorwinc have ba- 
cuiiic fnml niul conclusive hfid 
no such suit been brought.] 


(6) Sale in pursuance of a 
decree or order of a Collector 
or other officer of revenue ; | 

(c) Sale for arrears of Govern- 
ment revenue or for any de- ; 
mand recoverable as such 
arrears ; 

(d) Sale of a Patni Taluq sold 
for current arrears of rent. 

Explaiuition . — In this clause 
' patni ’ includes any inter- 
mediate tenure saleable for 
current arrears of rent. 


14. —To sot aside any of the! 
following sales ; — ! 

(a) Sale in execution of a 
decree of a Civil Court ; 
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sale in due course of law, and no objection had been taken by the plaintiff 
under s. 257, Act VlHof 1859,* the sale was final, and the suit not maintain- 
able ; that the suit was one to set aside a sale, and, not having been brought 
within one year from the date of the sale, was barred by the law of limitation 
and that-the suit was moreover barred by s. 7, Act VIII of 1859. + The Judge 
held that the suit was not one to set aside the sale, which would have been 
unnecessary, and therefore the limitatiop of one year was not applicable and that 
the suit was not barred by s. 7. Ho therefore gave a decree in favour of the 
plaintiff, from which the defendant appealed to the High Court. 

Mr. M. iilumi (Mr. L. Ghose with him) contended that under the provisions 
of s. 11, Act XXI II of 1861, [ the suit would not lie; that the bringing of the 
suit amounted to a splitting of the cause of action within s. 7, Act VIII of 1859 ; 
and that the yjroperty having passed to the defendant by operation of law, the 
suit was not maintainable, and cited [too] Mariott v. Hampton (2 Smith’s 
L. C., 405), Najalmt All Chowdhry v. Busaeeroollah Chotvdhry (11 B. L. R., 42), 
Badluujobind Skaha v. lirojender Coomar Boy Chowdhry (7 W. R., 372), and 
Chunder Kant Simna v. Bisscssur Surma (7 W. R., 312). Even if such a suit 
does lie, in this case the plaintiff’s suit is clearly barred by limitation. Act 
IX of 1871, sohed. II, art. 14, provides that a suit to set aside a sale in execu- 
tion of a decree must be brought within a year of the sale. Though the plain- 
tiff cliooses to call the suit one for recovery of possession, it is in effect a suit 
to set aside the sale, and should have been brought wdthin a year from the 
date thereof — Bam Kant Chowdhry v. Kallee Mohun Mookerjee (22 W. R., 84). 
The following cases were also cited : Krishnaji Vishvanath Josi v. Mukund 
Chivanshct (2 Bom. U. G. Rep., 18). A party bound by proceedings must, in 
order to set iliem aside, bring a suit witiiin one year — Brijo Kishore Nag v. 
Bam Dyal Bhadra (21 W. R., 133). 


The s'llc if not objoctocl 
to for irregularity, or if the 
objection is disallowed, 
shall become absolute. 

When tlic order to .sot 
aside a bale shall be open 
to appOiU. 

against whom the same has 
ing his claim. 3 


* [ See. 257 : — If no such application as is mentioned in the last 
preceding section be made, or if such application be made, and 
the objection be disallowed, the Court shall pass an order confirm- 
ing the sale ; and in like manner, if such application bo made, and 
if the objection be allowed, the Court shall pass an order sotting 
aside the sale for irregularity. If the objection beallowed, theorder 
made to .set aside the sale shall be final ; if the objection be 
disallowed, the order confirming the sale shall be open to appeal ; 
and such order, unless appealed from, and if appealed from, then 
the order passed on the appeal, shall be final ; and the party 
been given shall be precluded from bringing a suit for establish- 


Suit to hiviii'lcthe whole 
claim. 

Bohnquishmeut of part 
of claim. 


t [ Sec. 7 : — Every suit shalhiiiclude the whole of the claim 
arising out of the cause of action, but a plaintiff may relinquish 
any poriion of his claim in order to bring the suit within the 
jurisdiction of any Court. If a plaintiff relinquish or omit to sue 
for any portion of his claim, a suit for the portion so relin- 
quished or omitted, shall not afterwards be entertained.] 


} [Sec. 11 : — All questions regarding the amount of any mesne profits which by the terms 
of the decree may have been reserved for adjustment in the exe- 
How questions regarding ciition of the decree, or of any mesne profits or interest which 
amount of mesne profits ina> hsi payable in re-spert of the subject-matter of a suit between 
and interest and sums paid the da, to of the institution tJie suit and execution of the decree, 
in satisfaction of decrees, as well as questions relating to sums alleged to have been paid in 
&0.. are to be determined, discharge or satisfaction of the decree or the like, and any other 
questions arising botwcon the parties to the suit in which the 
decree was passed and relating to the execution of the decree, shall be determined by order of 
the Court executing the doerm*, and not by .separate Miit, and the order passed by the Court 
shall be open to appeal. Provided that if upon a perusal of the petition of appe^ and of the 
order against which the appeal is made, the Court shall see no reason to alter theovder, it may 
reject the appeal, and it shall not bo necessary in .such case to issue a notice to the respondent 
before the order of rejection is passed.] 
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The learned Counsel was stopi)ed by tho Court who called upon the pleader 
for the respondents on the point of limitation. 

Baboo Sreenatk Doss for the respondents. — Tho only remedy the plaintiff 
has is to sue in a regular suit. The purchase of a decree by one of the debtors 
operates as a satisfaction of the decree, which cannot, after such satisfaction, 
be legally executed — In the matter of Digamburee Dabec (B. L. E., Sup. Vol., 
938). If in fact there was no live decree which could he executed, anything done 
under it would bo void ah initio. LGarth, C.J. — But a decree does not lose 
any of its virtues because it has been paid, and a sale in execution of such decree 
will be void.] [Garth, C.J. — Not void, but only voidable.] If the sale had been 
made under a decree in existence at the time, then only would tho principle laid 
down in Jan Ali v .Jan Ali Choivdhry (1 B.L. E., A. C.. 5(5) apply. If from a time 
previous to sale there was not a decree, the one year’s limitation would not apply 
— Badree [ 101 ] V. Lolceman (4 Agra II. C. Rep., 89). Limitation of one year 
applies only to sot; aside sales on account of irregularity and not on account of 
fraud — Kishen BuUub Mahatab v. Bof/hoo Nimdun Thakoor (b W. R., 305). 


Mr. M. Ghose in reply. 

The Judgment of the Court was delivered hy 


Cicr. adv. vult. 


Garth, C.J. — In this appeal it is only necessary for us to decide one of 
the points which have been taken by tho defendants, the appellants, and that 
point is upon the plea of limitation. 

(After stating the facts as above, the learned Chief Justice proceeded as 
follows) ; — 

The plaintiff relies upon tho same ground as that taken in his former suit, 
viz., that Shitul Chundor’s purchase w^as made on behalf of his (tho plaintiff ’s) 
oo-debtors ; and that tlio judgment-debt was consequently extinguished. Ho 
contends, therefore, that the subsequent sale was void as against tho plaintiff. 

One objection to this suit, which was made in tho Court below, and is 
now made by tho defendant, the appellant, is, that it is brought to set aside a 
sale in execution of a decree of a Civil Court within tho moaning of cl. 14 of tho 
2nd schedule of the present Limitation Act, and tliis point was argued before 
us yesterday. 

There are other questions in the case, and many circumstances which we 
should have had to take into consideration, if it had been necessary to decide 
the suit upon its merits. But tho facts already mentioned are sufficient to raise 
tbe question of limitation, and that question we think ought to be decided 
in favour of the appellant. 

It has been argued by the plaintiff’s pleader, that this is not a suit for the 
purpose of setting aside the sale hy which the property passed to defendant 
No. 2, but a suit to recover possession of that property, and that, assuming the 
purchase of the decree hy Rhitul Chunder to have been made for tlie plaintiff’s 
co-dehtors, the decree itself is no longer in force, and [102] the sale whicli 
took place under it was absolutely null and void. It is obvious, liowever, that 
this is not a correct view of the law. Tlie purchase of tho benefit of the 
decree by tho plaintiff’s joint-debtors could not affect the decree itself, although 
it had tho legal effect of satisfying tho judgment-debt which the decree created. 
There is no suggestion that the decree was not in itself a just one ; and the 
order made by the Court in tho execxition of that deci’ee and the sale which 
took place under that order w»ere both binding upon the plaintiff until proper 
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steps were taken to reverse them, and the title of the defendant who purchased 
under that sale was ajso a perfectly good title, until the sale was set aside in 
due course of law. The mistake into which the learned Judge has fallen in 
the Court below is this, that he supposes the sale which took place under a 
valid order of the Court and under a decree which is at this moment effectual 
and undisputed, is ipso facto void by reason of the judgment-debt having been 
satisfied. The sale was not void, but only voidable, and whatever may be the 
frame or language of the plaint in* the present suit, its real object and the 
purpose is to avoid or set aside the sale ; because that is the only means by 
which the defendant's title can bo defeated, and the plaintiff restored to bis 
right of possession. 

Wo have been referred by the plaintiff's pleader to a case, Ktshen Bullub 
Mahatah v. Biighoo Nundwi Tfiakoor (6 W.K., 305). hut that is a totally different 
case from the present, and will bo found not to support the defendant's con- 
tention. The plaintiff there liad obtained a decree against Pearee Lall Mahta 
for certain sums of money. Pearce Lall Mahta (the judgment-debtor) then 
died, and after his death, his wife, for the purpose of preventing her husband’s 
property being taken in execution, made a sham sale of it in the first instance 
to a third person, and a collusive suit followed, in which a decree was fraudulent- 
ly obtained, and the property sold under that decree to another party. In 
this state of things, the plaintiff' (the execution -creditor) brought a suit to set 
aside the collusive sale and subsequent proceedings, upon the ground that they 
were all one Cl03] entire fraud, concocted for tiie purpose of defeating his 
judgment. It is obvious that tliis was not a suit to set aside a sale under a 
decree within the meaning of cl. 14 of the Act. 

Another case in the Agra High Court Reports, decided by MORGAN, G. J., 
and Boss, J., was also referred to, in which the point as to the one year's 
limitation seems also to have been taken and overruled. That case is very 
imperfectly reported, and the ground of the decision seems rather to have been 
that the one year’s limitation did not apply, because the defendant had been 
guilty of some fraud which prevented the rule of limitation from applying. 
Whatever may be the correct solution of that case, we certainly do not consider 
it an authority by which we ought to be inffuenced in our present judgment. 

The case cited by Mr. Ghose — of Ham Kcunt Gkoiodhry v. Kalee Mohtm 
Mookerjee (22 W. R., 84) decided by Kemp and BlUCH, JJ., is a distinct author- 
ity in this Court in favour of the view wo take of this question. 

The appeal will consequently bo allowed with costs. The decree of the 
lower Court will be reversed, and tho plaintiff’s suit will be dismissed with 
costs of the Court below. 

Appeal allowed^ 


NOTES. 

[This Article has practically remained unalterod. 

In Parekh v. Bai Vakhat, (1886) 11 Bom. 119, this article (following 6 W. R., 906) was 
held inapplicable to a suit by a reversioner to establish his title to property sold in execution 
of decree obtained against a widow as representative of her deceased husband’s estate, fraudu- 
ently and collusively, 

Bee also Bajaji v. Pirchaitd, (1888) 13 Bom. 221.] 
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[2 Cal. 108 ] 

ORIGINAL CIVIL. 


The 4th September, 1876 
Present : 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Macpherson. 

In the matter of the Land Acquisition Act (X of 1870). 

Premchand Burral and anotlier. 
verms 

The Collector of Calcutta. 


Land Acquisition Act (X of 1870) — Priiicipla omuhich Cojnpensation to be given. 

Where Qovernment takes property from private persons under statutory powers, it is 
only right that those persons should obtain such a measure of compensation as is warranted 
by the current price of similar property in tho neighbourhood without any special reference 
to the uses to which it may bo [104] applied at the time wlion it is taken by the Govermont, 
or to tho price which its owners may previously have given for it. In accordance with this 
principle tho question for inquiry is, what is the market value of tho property, not according 
to its present disposition, but laid out in tho most lucrative w.iy in which tho owners could 
dispose of it. 

Appeal under the Land Acquisition Act (X of 1870) from the decision 
of the Judge of the 24-Pergannas, who was tho Judge appointed to hear cases 
under the Act. 

The case was sent up to the Judge by tho Collector of Calcutta as ho was 
not able to agree with the owners as to the amount of compensation to be paid 
for 2 bighas 15 cottahs of land in Bow Bazaar Street in Calcutta, which had 
been taken up by the Government. The property was a portion of a block 
which had been purchased l)y the owners Premchand Burral and Nobinchand 
Burral in July 1875 for Rs. 42,000, and they had, since the purchase, spent 
Rs. 3,000 on it for repairs to a demi upper-roomed house and other buildings 
on tho land. The portion with which this appeal is concerned was the south 
portion of the part facing Bow Bazaar Street, and having a frontage of about 
127 feet, and contained all the buildings, which were admittedly valued at 
Rs. 15,590. The owners claimed Rs, 800 per cottah for the land alone exclu- 
sive of the buildings, amounting to Rs. 44,000. They claimed this as being 
the selling price of land in tho neighbourhood, and they brought forward 
several instances of land in the neighbourhood having been sold at Rs. 800 per 
cottah and upwards. 

The income of the portion, the subject of appeal, was stated by the owners 
to be Rs. 129-8, but they also stated that this did not represent the income 
fairly derivable from it ; they showed that by dividing the property differently 
according to the plan they put in, and by improvements in the buildings, the 
receipts would have been, but for the acquisition, materially increased so as to 
amount to Rs. 172-7 per month or Rs. 2.069-4 a year. The Collector found 
that there was no instance of so largo a block of land being sold at the rate of 
Bb. 1,000 per cottah ; that there was no analogy between small plots and 
large blocks in this respect ; and that the true test of the value of the latter 
was the income derivable from them. He took the [108] owners’ estimated 
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income of Rs. 172-7 per monbh, and allowed 16 years’ purchase, deducting 12 
per cent, on account of rates, repairs, and collection charges, which came to 
Es. 29,135. This, together with the 15 per cent, allowed by s. 42 of the Act, 
was the amount of compensation tendered by the Collector amounting to 
Es. 33,505-4. 

The owners refusing to accept this amount the case was referred to the 
Judge. 

The Judge, after stating the cases brought forward on both sides, con- 
tinued : ** The conclusions deducible from the foregoing are, that for small blocks 
with a frontage only it may be said that Es. 1,000 per cottah is by no means 
high. Omitting Nos. 1 and 2 Wellington Street where the price was extravagant 
and Bead on Square, which was a large block valued by arbitrators in 1867, all 
the other instances brought forward by the Burrals shew Es. 800 to be the 
lowest, and Es. 1,867 the higliest price per cottah, but with the exception of 
Chunee Lall Doss' purchases of 2 and 3 College Street, there were circum- 
stances in all the cases tending to raise the price. It must, however, be noticed 
that 1 6 years’ purchase of the gross income (without deducting anything for 
rates and taxes or depreciation) is more than the average price paid. ” The Judge 
found that the land alone represented Es. 26.410 out of Es. 42,000 paid by the 
Burrals for 7i bighas at the rate of Es. 170 per cottali, but that the portion 
now acquired was on the whole more valuable than the remainder, and that 
Es. 15,602 was a fair price at which to assess the land. He arrived at this 
amount on a calculation of the yearly income at Es. 2-1-9 per cottah, and 
assuming that the whole would be fully built upon. Adding the value of the 
buildings, Es. 15,590, the sum ho awarded was Es. 31,927. 

The owners appealed from this decision to the High Court. 

Mr, Jackson and Mr. Macrae for the appellants. 

The Advocate-General, offg. (Mr. Paul) and the Standing Counsel (Mr. 
Kennedy) for the respondent. 

tl06] The arguments sudiciently appear in the Judgment of the Court, 
which was delivered by 

Garth, C.J, — (Macpherson. J., concurring ). — In this case I think that 
the learned Judge in the Court below has not done full justice to the owners of 
the property. Ho has substantially adopted the valuation of the Collector ; and 
has made iiis award updn the supposition that the fair mode of estimating the 
price of the property in the market is to capitalize its present rental at so 
many years’ purchase. 

I consider that, having regard to the evidence on both sides, this is not a 
fair way of arriving at the market value. Where Government takes property 
from private persons under statutory x)owers, it is only right that those persons 
should obtain such a measure of compensation as is warranted by the current 
price of similar property in the neighbourhood, without any special reference 
to the uses to which it may be applied at the tiige when it is taken by the 
Government or to the price which its owners may previously have given for it. 
Of course, if it can be satisfactorily shown that the purposes to which the land 
is applied are as productive as any other to which it is applicable, or that the 
price given by the owners is its full market value, it would be very just to assess 
the compensation upon that basis. But in this case 1 find no e^ence to that 
efiect. On the contrary, it would appear that a considerabl%^rtion of the 
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land is virtually unoccupied, and that the owners had ])reviously prepared a plan 
for laying out the whole area to much greater advantage ;*ancl, moreover, it is in 
evidence that the claimants bought the property at a lower rate, in consequence 
of the title having been seriously questioned by two professional gentlemen. We 
have therefore to consider, having regard to the evidence on both sidosr what is 
a fair sum to award to the claimant in resi)ect of this laud ; but, before we enter 
upon this question, there is a preliminary point which it is desirable that wo 
should at once dispose of. 

Mr. Jackson insists that his clients are entitled lo the agreed price of the 
buildings, as they stand, in addition to the fair value of the land itself. But I 
do not see how, upon any prin-[107]ciple of coinponsation whicli has been 
suggested in argument, his claim in this respect can bo supported ; and I have 
tried in vain to discover why the learned Judge who tried tlie case in the Court 
below, or the assessors, thought it right to allow the owners this sum. 

If you estimate the value of the property upon its present rental, and 
capitalize that rental into so many years* purchase, you are, in fact, taking into 
consideration the value of the buildings ; and if you award tlio sum thus arrived 
at to the owners, you are, in fact, paying them the value of the buildings : so 
that, besides giving them the value of the buildings as they stand, you would 
be paying them for the buildings twice over. 

But, then, suppose you proceed upon another principle. Instead of esti- 
mating the value of the property according to its present uses and its })resent 
rental, suppose you ascertain what it would be w'orth, if occupied in a dilferont 
way, as for a bazaar, or for shops, or other buildings of a lucrative character. 
Estimating it in this way, you must necessarily take into consideration that 
the present buildings must all be pulled down, because, until thoy are pulled 
down, the land could not be applied to its new and more advantageous uses ; 
''and all that the owners co.uld possibly obtain, or ask, for the buildings, under 
such circumstances, would be the price of the old materials. 

Then, there is again a third principle of valuation, in which tho sarno 
result would follow as in the first mode of estimating the value ; and that is to 
suppose the buildings to remain standing, and to estimate them at a capitalized 
rental value, while you estimate tho remainder of the property at its market 
value, treating it as unoccupied land. This principle of valuation would pro\o 
anything but favourable to the owners, because they could not expect to get 
for Mrs. Eomaine’s house, with a bazaar or shops built round it, as much rent 
as they have hitherto obtained ; nor could they lay out the frontage land to 
advantage, with the small buildings which now occupy a portion of it obstruct- 
ing the full range of the street. But if this principle were adopted, the owners 
could not then be entitled to the capitalized rental of tho buildings as well as 
[108] to their value as they stand, because they would in this way ho again 
receiving the value of the buildings twice over. 

This point being disposed of, it seems clear that the fairest and most 
favourable principle of compensation to the owners is that upon which tho 
weight of the argument of! both sides has been bestowed, vie., what is tho 
market value of the property, not according to its present disposition, hut laid 
out in the most lucrative and advantageous way in which the owners could 
dispose of it. 

And, aftcHT full consideration, it appears to me that the fair amount of com- 
pensation to award 'to the owners upon this principle is Bs. 39,500. 


1 CAL,— 51 
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Three of the claimants’ witnesses — one of them Shambhu Nath Rai, a 
large landowner in Calcutta, wlio, it seems, has had extensive dealings in house 
property — state the value of the claimants’ land, back and front, at Rs. 800 
a cottali. Now, having regard to the large area of back land, as compared with the 
frontager, and also to the fact that 15 cottahs are occupied by the tank, Rs. 800 
per oottah seems rather a high average for the land all round. The frontage 
is, no doubt, valuable ; and, making all due allowance for some of the properties 
mentioned by the witnesses commanding a higher price in consequence of the 
purchaser’s requiring them for special purposes, I cannot estimate the frontage 
at less than Rs. 1,000 a cottah. Making the same allowance then which it is 
generally fair to do in cases of this nature for a little over-statement on the 
part of the claimants’ witnesses, Rs. 700 a cottah would, probably, be a fair 
price for the entire area. This would give for the 55 cottahs Rs. 38,500. If, 
instead of calculating the whole area together, we were to estimate the front 
land (say 15 cottahs) at Rs. 1,000, and the back land at Rs. 600 per cottah, the 
result would be very nearly tlie same, say — 

15 cottahs at Rs. 1,000 ... 15,000 0 0 
40 cottahs at Rs. 600 ... 24,000 0 0 

Rs. 39,000 0 0 

Or, if we were to adopt the evidence given for the Government, their first 
witness says that (lo purchased 32 and 33 Bow Bazaar [109] occupying an 
area very nearly of the same extent as the claimants’ (between 54 and 55 
cottahs) for Rs. 38,000. Pie gave this sum with the building in very bod 
repair— a fact wliicli we all know depreciates, sometimes unduly, the value of 
house property. Taking then the claimants’ property of equal extent to be 
worth an equal sum, the result would be much the same as the sum which we 
propose to allow. Then, if to this sum wo add another Rs. 1,000 for severance 
of the portion adjoining Champatollah Lane, we consider the plaintiffs will be 
properly compensated. The damage caused by severance is not considerable ; 
the two portions of the property have been, in fact, divided by a wall, and the 
severed portion still retains a frontage upon Champatollah Lane. 

We therefore set aside the award of the Judge, and fix the amount of 
compensation at Rs. 39,500, to which the Collector will of course have to add 
the statutory 15 per cent. The owners will have the costs of this api)eal, and 
the costs to which they are entitled in the Court below will be calculated 
according to the rule adopted by Mr. Beaufort, — that is to say, the coats which 
would be allowed in a regular suit, The owners are also entitled to interest at 
6 per cent, upon the sum which we award for compensation from the time 
when the Government took possession of the property. 

Decree varied. 

Attorney for tho Appellants : Mr. Carruthers. 

Attorney for the Respondent : The Government Solicitor, Mr. Sa^tderson. 

NOTES. 

[ In In re Merwanji Cama, (1907) 9 Bom. L. R., 1232, it was contended that the personal 
incapacity of the owner to realize the possibilities of development is to be considered in 
determining the compensation to be given to him. This was negatived. See also Oovernment 
V. Dayal (1906) 9 Bom. L. B., 99. 

Ab to valualion of frontage, see (1886) 10 Bom. 586. 

See also (1890) 16 Bom. 279 ; (1907) 34 Cal. 699.] 
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r 

Clio] APPELLATE CRIMINAL. 

» 

The 11th September, 1676. 

Present : 

Mr. Justice Markby and Mr. Justice Mitter. 

In the matter of Juggut* Chunder Chuckerbutty." 


Criminal Procedure Code (Act X of 1872), ss. 294 and 297 — Revision — Power 
of High Court — “ Matc^'iaL Error'' 

Tn a case of approhendod breach of peace, the Magistrate bound over the parties in 
sums of money aggregating on the whole to Rs. 60,000 or upwards. The High Court quashod 
the order, holding that it was altogether unreasonable . 

]*er MabkbY, J. — Ss. ‘294 t and 297, 1 Act Xof 1872, do not debar the High Court from 
interfering where in cases requiring the exercise of discretion, it appears upon the face of the 


* Criminal Motion, No. 232 of 1876, against the order of the Joint Magistrate, dated 
22nd February 1876, and against the order of the Sessions Judge of Backergunge, dated the 
7th June 1876. 


t [Sec. 294 : — The High Court may call for and examine the 
l*ower to call for records record of any case tried by any Subordinate Court for the purpose 
of Subordinate Courts. of satisfying itself as to the legality of any sentence or order 

passed, and as to the regularity of the proceedings of such Court.] 
t tScc. 297 : — If, in any case either called for by itself or reported for orders, or which 
comes to its knowledge, it appears to the High Court that there 
h.'Wi been a material error in any judicial proceeding of any Court 
subordinate to it it shall pass such judgment, sentence or order 
thereon as it thinks fit. 

If it considers that an accused per.son has been improperly 
discharged, it may order him to be tried, or to be committed for 
trial ; 


Powers of revision. 


Power to order commit- 
ment. 


If it considers that the charge has been incorrectly framed, 
Power to alter finding and that the facts of the c.aso show that the prisoner ought to 
and sentence. have been convicted, it shall pass sentonco for the offence of 

which he ought to have been convicted ; 

Provided that if the error in the charge appears materially to have misled and prejudiced 
the accused person in his defence, the High Court shall annul 
the conviction and remand the case to the Court below with an 
amended charge, and the Court below shall thereupon proceed 
as if it had itself amended such charge. 

If t^c High Court considers that any person convicted bjia 
Magistral' has committed an offence not triable by such Magis- 
trate, it may annul the trial and order a new trial before a 
competent Court. 

If it considers that the sentence pas'^ed on the accused 
person is one which cannot legally be passed for the offence of 
which the accused person has lieon convic ted or might have been 
legally convicted upon the facts of the case, it shall annul such 
sentence and pass a sentence in accordance with hiw'. 

If it considers that the sentence passed is too severe it may pass any lesser senteiK^ 
warranted by law ; if it considers that the sentence is inadequate, it may pass a propel 
sentence. 

The High Court may, whenever it thinks fit, order ihat the sentence, in any case coining 
before it as a Court of Revision, be suspended ; and that any 
Suspension of sentence, ^rson imprisoned under such sentenco be reloasod on bail, if the 
onence for which such person has been imprisoned be bailable. 
Except as provided in sections throe hundred and twenty- 
powers of revision con- eight and three hundred and ninety -eight, no Court, other than 
fined to High Court. the High Court, shall alter any .sentence or order of any Sub- 

ordinate Court except upon appt'al by the parties concerned. 

No person has any right to be heard before any High Court, in the exercise of its powers of 
revision either personally or by agent, but the High Court may, if it think fit, hear such 
person either personally or by agent.] 


Proviso to power of 
altering finding. 


Power to annul con- 
viction. 


Power to annul im- 
proper and to pass proper 
sentence. 
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prooeedings that the Magistrate has exorcised no discretion at all or has exercised his 
discretion in a manner wholly unroasonable. 

Per Mitteb, J.— Under s. 297, the High Court has the power of interfering with judg- 
ments, sentonoos or orders of Court subordinate to it, if there has been a material error in any 
judicial proceeding of such Courts, moaning thereby any error appearing on the face of a 
judicial proceeding resulting in an unjust order. 

Application under s. 297 of the Criminal Procedure Code (Act X of 1872). 

The petitioner in thia case had been bound over by the Joint Magistrate 
of Backergunge for an apprehended hreah of the peace in a recognizance of 
Bs. 10,000 with two sureties for Bs. 5,000 each. A dispute had existed between 
the petitioner and one' Baroda Chuckerbutty on the one hand, and one Sabir 
My an on the other in respect of a plot of land. It was found by the Joint 
Magistrate that until Aghran last ail the ryots, except a small minority, had 
paid the rent to Sabir Myan, but in that month, in consequence of his oppres- 
sion, several of them went over to Baroda Chuckerbutty. Up to that time 
there had been much litigation between the parties, but no attempt to break 
[111] the peace. A breach of the peace being, however, then apprehended. 
Police w’ere stationed near the land in dispute, which from the Magistrate’s 
judgment appeared to have been effectual in preventing any disturbance. The 
Magistrate, nevertheless, thought it desirable to take some further security. 
Summonses were accordingly issued against four persons, including the 
petitioner, Baroda, Sabir, ami two of their respective servants. After enquiry 
the Joint Magistrate bound over the principals in recognizances of Bs. 10,000 
each, with two sureties of Bs. 5,000 each, and the servants in small sums. 

An application was made to the Sessions Judge, among others, on the 
ground that the recognizance was excessive. In dealing with this objection, 
the Judge used the following words : — “ Lastly, it is urged that the amount of 
the recognizance is excessive ; here I quite agree with the petitioners, and, if I 
could only have seen my way, I should certainly have referred the case to the 
High Court for this reason alone ; but this is a point on which the High Court 
decline to interfere.” 

The petitioner, thereupon, preferred the present application to the High 
Court. 

Baboo Ashootosh Dhur for the Petitioner. 

No one appeared for the Crown. 

The following Judgments were delivered : — 

Harkby, J. (after stating the facts as above, continued) ; — The Sessions 
Judge is quite right in supposing that this Court would not ordinjirily 
interfere with the discretion of Magistrates, as to the amount of security 
to be taken in cases of this kind. The Magistrate is in a much better 
tJbsition than this Court for judging what would be the proper amount of 
security, which must vary with the danger to be apprehended and the means of 
the parties. But the Magistrate cannot make an order that is altogether 
unreasonable. Here the Magistrate, although there has been as yet no breach 
of the peace, and apparently no very strong determination to resort to violence, 
has required the parties to enter into bonds amount- [112] ing altogether to 
upwards of Bs. 60,000. The parties do not appear to be wealthy ; and had the 
security ord^ed been really required, in all probability it could not have been 
furnished. We find, however, that one of the parties, who has been accepted 
as surety for Bs. 5,000, is described as a kotwal and another as a mookktear^ and 
all the bonds were executed on the very day the order was made. It would 
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thas appear as if the amounts mentioned in the bond are merely nominal, and 
that no real security to that extent was required. » 

I consider that in this case, the Joint Magistrate has not done that which 
the law requires. Either he has wholly failed to -exorcise the discretion which 
the law requires him to exercise in taking security for good behaviour, or, if ho 
has exercised it at all, he has exercised it in a manner which is altogether 
unreasonable. Whichever be the case, i do not think wo ought to allow such 
an order to stand. 


No one appears on behalf of Government to silpport the order, and the 
Magistrate has offered us no explanation. Wo have nevertheless thought it 
necessary to consider whether this is a case in wliicli vve ought to interfere 
under the powers of superintendence and revision over the subordinate Courts 
conferred upon the High Court by Chapter XX.ll of the Code of Criminal 
Procedure. It has been held, notwithstanding the very general words of 
SB. 294 and 297, that this Court ought not, in the exercise of those jiowers, to 
go into the evidence and examine the conclusions of the Court l)elow upon the 
facts. I desire to adhere to those decisions. It seems to me necessary to do 
so, as otherwise an appeal would virtually lie against every decision of the 
subordinate Courts, which was clearly not intended by the Legislature. But, 
nevertheless, I do not think that we are excluded from interference where, in 
cases requiring the exercise of discretion, it appears upon the face of the 
proceedings that the Magistrate has exercised no discretion at all, or has 
exercised his discretion in a manner wholly unreasonable. I think that we 
have the power and ought to interfere in such cases, just as wo have the 
power, and ought to interfere where a Magistrate has been guilty of misconduct. 
I did not myself intend to say anything contrary to this in In [113] the 
matter of Dehichiirn Biswas (20 W. E., C. E. 40). Nor do 1 think that 
the decision in In the matter of Belilios (12 B. L. E., 249), lays down any- 
thing contrary to this view. . No doubt the language of PONTIPEX, J„ in that 
case and my own language in the other case might be pressed to the extent of 
confining this Court when exercising powders of revision strictly to errors in 
law. As a general rule, that is so. Cases of misconduct or utter want of 
discretion are rare and exceptional, and were not, I think, contemplated when 
those decisions were given. I am of opinion that this Court, when exercising 
its powers of revision, is justitied in dealing with such cases, and that we may 
do this without in any way interfering with the rule that this Court will accept 
the conclusions of the Court below upon the evidence in the case. 

Upon the ground that it appears ui)on reading the proceedings that the 
Joint Magistrate has either exercised no discretion at all in fixing the amount 
of security, or that he has exercised his discretion unreasonably, and tliat the 
Magistrate has given us no explanation, I think wo ought to set aside his order. 

Hitter, J. — I am also of opinion that wm ought to set aside the order of 
the Joint Magistrate in this case. Under s. 297 this Court has the power of, 
interfering with judgments, sentences or orders of Courts subordinate to it, 
if there has been a “ material error in any judicial proceeding ” of such Couits. 
These words, it seems to me, mean any error appearing on the face of a judicial 
proceeding resulting in an unjust order. For the reasons given by my learned 
colleague, there appears, on the face of the proceeding of the Court belows such 
a material error as would warrant this Court in setting aside the order passed 
by it. 

Order quashed. 


NOTES. 


([^Followed in In the matter of Vmbica Proshad (1877) 1 C. L. R., 288. See also ^1800) 
18 Bom., 881.] 
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HUimLALL MlSSEli V , 


[114] APPELLATE CIVIL. 

The 12th May, 1876. 

Present : 

Mr. Justice Ainslie and Mr. Justice Birch. 


Eunglall Misser Plaintiff 

• versus 

Tokhun Misser and another Defendants.' 


Act VIII of 1860, s. 110 — Ex parte Decree — Re-hearing granted after 
expiration of time limited for application. 

The plaintifl obtained an decree on the 5lh July 1873. of which ho took out 

execution on the 9th August. On the 11th of November the defendant applied for and 
obtained a re-hoaring under .s. 119,t Act VI il of 1859. On the ro-hoariug, his suit was 
dismissed by both the lower Courts on the merits. Held, on a special appeal to the High 
Court, that, although s. 119 provides that an order for re -hearing shall be final, it is final only 
in the sonac that it is not by itself open to appeal, and that the plaintiff was not precluded by 
that section from raising the objection that the order for rc“hcaring was made after the time 
limited therein, and therefore ought to be set aside as made without jurisdiction. 

Suit for possession of land, in which the plaintiff obtained an ex parte 
decree on the 5th of July 1873, in execution of which he obtained possession, 
the execution being taken out on the 9th August. On the 11th November 
1873, the defendants made an application under s. 119, Act VI J I of 1859, to 

* Special Appeal, No. '2049 of 1875, against a dooroc of the Subordinate Judge of Zilla 
Gaya, dated the 17th of August 1875, allirniing a decree of the Munsif of Aurangabad, dated 
tho 3rd of October 1874. 


t [See. 119 : — No appoiil shall he from a judgment passed ex 2 >o>rte against a defendant 
. , . who has not appeared or from a judgmoni against a plaintiff by 

No appeal rom 6' default for non-appearance. But in all cases in which judgment 
ment passed ex parte or > passed e.v parie against a defendant he may apply within 

default. reasonable time not exceeding thirty days after any process for 

When and how judg- enforcing the judgment has boon executed, to the Court by 
ment CJ 3 parte again. si a dc- which the judgment was passed, for an order to set it aside ; 
fondant may be set aside. and if it shall lie proved to the satisfaction of the Court 
• that the .summons was not duly served, or that the defendant 

was prevented by any sufficient cause from appearing when tho suit was called on forbearing, 
tho Court shall pass an order to sot aside the judgment, and shall appoint a day for proceeding 
with the suit. In all ca.ses of judgment again.st a plaintiff by 
. . , I , default, he may apply, within thirty days from tho date of the 

* u i M judgment, for an order to set it aside ; and if it shall bo proved 

S‘ ^ ‘ to the satisfaction of the Court that tho plaintiff was provontod 
plaintm may do set . sufficient cause from appearing when the suit was called 


No judgment to be set 
aside without notice to 
opposite party. 

Order for setting aside 
judgment shall be final. 


In appealable cases an ap- 
peal from order of rejection. 

Proviso. 


on for hearing, the Court shall pass an order to set aside tho 
judgment b\ default, and shall appoint a day for proceeding 
with the suit. But no judgment shall be set aside on any 
such application as aforesaid, unless notice thereof has been 
served on the opposite party. In all cases in which the Court 
shall pas.^ an order under this section for setting aside u judg- 
ment, the order shall be final ; but in all appealable cases in 
which the Court shall reject the application, an appeal shall 
lie from the order of rejection to tho tribunal to which the 
final decision in the suit would be appealable, provided that 
the appeal be preferred within the time allowed for an appeal 
from such final decision, and bo written upon stamp paper of 
the value prcscriliod for petitions to tho Court where a stamp 
is required for i>ctitions.j ■' 
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set aside the ex parte decree and for a re- hearing. This application was refused 
by the Munsif, but on appeal his decision was reversed by the Judge, who, 
without determining whetlier the application was within time, held that the 
defendants were entitled to a re-hearing. 

On tlm re-hearing before the Munsif, the ])laintitY failed to make out his 
case, and his suit was dismissed on the merits, the order being confirmed 
by the Judge on appeal. The plaintiff, thereupon, iiref erred this special 
appeal to the High Court, on the ground that tlio application for re-liearing 
under s. 119 tll6J having been presented after the exp'iry of tlio 30 days therein 
limited, the Courts below- were in error in granting tho application and hearing 
the case on the merits. He also appealed on the facts of the case. 

Babu Ahinash Chuiulcr Bancrjee for the Appellant. 

Mr. Younan for the Eespondents. 

The contentions and cases cited appear in tho Judgment of tho Court, 
which was delivered by 

Ainslie, J. (who, after stating the facts, continued) : — Tho points which 
have been urged before us are, tliat, whereas s. 119 iirovides a definite limit of 
time, beyond which an application for a ro-liearing shall not be entertained by 
tho Court, the order of the Judge admitting tho application, and all tho 
proceedings following thereon, have been done without sanction of law ; and 
that in this appeal from the decree, tho appellant has a right to question every 
order of the subordinate Courts leading up to tho decree objected to. 

S. 119 of the Code of Civil Procedure says, that, in all cases in which the 
Court shall pass an order under this section for sotting aside a judgment, the 
order shall be final. But it is contended on the strength of a Full Bench 
judgment in Bhyrub Ghumier S 2 irma Ckoivdkry v. Madhiihra7n Surmah (11 
B. L. E., 423), that the word “ final ” does not mean final absolutely, hut final 
for the time ; that the order by itself shall not he open to appeal ; but that 
whenever the case is opened by an appeal from tho decree, that order, as well 
as every other interlocutory order, may form tho subject of appeal. 


There can be no doubt that, if a case under s. 119 cannot bo distinguished 
in principle from a case under s. 378' , we ouglit to follow the ruling of the Full 
Bench. Though \vo are not constrained by a positive rule of the Court, we 
ought not to refuse to bo guided by a decision on a matter wliich appears to us 
to be strictly analogous ; it is for the respondent to satisfy us that the supposed 
analogy does not really exist, and that he has failed to do. 

[1181 Independently of this, there is a reported case exactly in point 
— Bimola Soonduree Dossee v. Kalec Kislicn Mojoomdar (22 W. E., 5. See also 
Badha Binode Ghowdhry v. Jvggut Shurnokar, 6. W. E., 300 ; Toohee Dossee 
V. Durga Chum Pa^d, 15 W. E., 175 ; and Reshavram v. Bamchandra Trimhak, 
8 Bom., H. C. Eep., A. C., 44)— decided by JACKSON and McDONELL, JJ,, and 


[Sec. 878. — If the Court Hhall be. of opinion that there are not any sufficient grounds for 


The order of the Court for 


a review, it shall reject the application, but if it shall be of 
opinion that the review desired is necessary to correct an evi- 


granting or refusing c rc- error or omission, or is otherwise requisite for tho onds of 


view is final. 


justice, the Court shall grant the review, and its order, in 
either case, whether for rejecting the application or granting the 
review shall bo final. Provided that no review of judgment shall 
be granted without previous notice to the opposite party to en- 
able him to appear and be heard in support of the decree of which 
a review is solicited.] 
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the view taken by Jackson, J., is this, that a Court acting under s. 119 has 
jurisdiction to act iv^der the particular conditions specified by the section, 
but unless an application can be shown to be within those conditions, the 
Court has no jurisdiction whatever to entertain it. 

After referring to that portion of the section which I have read above, he 
says : — “ Therefore if it appears that the Court had passed an order otherwise 
than under this section, there would*be no finality, and it has been held in a 
matter very much analogous to this, viz., where an application to review a 
judgment has been admitted, and where a decision afterwards takes place on 
re-hearing, and tiiat decision comes to the lower Appellate Court on appeal, that 
the lower Appellate Court is competent to look into the question whether the 
admission of the review has been in accordance with the restrictions imposed 
by the law.” 

On the face of these proceedings, it is manifest that s. 119, which strictly 
limits the period for making an application for re-hearing to thirty days, to be 
computed from definite starting points, absolutely barred the hearing of the 
application by the first or any other Court. 

It has been argued that the plaintiif had a remedy by motion in this 
Court under s. 15 of the Charter Act. It may bo concerled that he had a 
remedy, but no authority has boon shown to us for the proposition that, if a 
man has two remedies, and does not choose to take the one, he shall forfeit the 
other. If the plaintiff has a right to appeal against this order, the fact that he 
had a right to question it by motion under s. 15 cannot take away the former 
right. It was also urged that it is a matter of discretion with the Court 
to give or withhold from the plaintiff the advantage of tlie limitation 

f rescribed in s. 119. But if this is a point that he may fairly and properly 
117] raise in special appeal, it is not a matter of discretion with the Court. 
Our judgment is claimed on this point, and we can neither refuse to decide it 
in favour of the plaintiff, nor having decided it in his favour, can we refuse to 
give him the benefit of the decision. 

The result is, that tlie order made for the re-hoaring of the case, and dated 
the 25th of June 1874, and all the proceedings subsequent thereto, must be 
quashed, and the whole of the costs of these proceedings must be paid by the 
respondents. 

, Appeal allowed. 


NOTES. 

[EX PARTE DECREE— RE HEARING- 

Note the following remarks on this case in Messrs. Woodroffo & Ameer All’s Civil Pro- 
cedure Code, 1908 ; — 

“ Though there is some authority to the contrary (citing this case), the better and more 
recent opinion is that such an order (ordinarily at Iciist) is not one affecting the decision of the 
case under sec. 99, and cannot bo contested on appeal from the final decree,” citing, (1905) 
9 G. W., N. 584 : (3896) 22 CaL, 981 ; contra, (1903) 20 Mad., 004.) ^ 
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APPELLATE CRIMINAL. 


The loth June, 1876. 

Present : 

Mr. Justice MARKBy and Mr. Justice Mitteh. 


In the matter of Puraooram Borooah •....Petitioner." 


PowerJt of Magistrates — Summary Jurisdiction — Transfer — Criminal Procedure 
Code (Act X of 1872), ss. 66 d 222 — Furlough. 

The petitioner had been convicted by Mr. CarnoRy, the As^isant Commissioner of 
Kamroop, in the exercise of a summary jurisdiction, under s. of Act X of 187*2. t This 
officer was, in the year 1872, in charge of the Jorchaut Division in the district of Scebsaugor, 
"with first-class powers and powers undor s. 222" of the Act. In 1874 he proceeded on- 
furlough to England, and, on his return in 1875, was posted to the district of Kamroop, and 
invested with the powers of a Magistrate of the first class. 

Held, that s. 56 of Act X of 1859 did not apply, and that Mr. Carnegy had no summary 
jurisdiction in Kamroop — 

Per MabKHY, J., on the ground that, by the terms in which the rrovernmonthad conferred 
that jurisdiction on Mr. Carnegy, it had in effect " directed, " within the meaning of s. 56 of 
Act X of 1872, I that he should not exorcise that jurisdiction anywhere but in Seebsaugor. 

Per MITTER, J., on the ground, that the office to which Mr. Carnegy was appointed in 
Kamroop was not equal to or higher than that which ho had held in Seebsaugor. 

Qiicere per MabKRY, J., whether the posting of Mr. Carnegy to Kamroop, after his return 
from furlough, was a transfer from Seebsaugor within the meaning of s. 56 of Act X of 1872. 

* Criminal Motion, No. 92 of 1876, against an order of the Assistant Judicial Commis- 
sioner of Kamroop, dated the 3rd December 1875. 

t [Sec. 222 : — The Magistrate of the district may try the following offoneos in a summary 
way, and. on conviction of the ofiendcr, may pass such sentence as may be lawfully inflictod 
under section twenty of this Code : — 

fl) Offences referred to in section one hundred and forty-eight of this Code. 

(21 Offences relating to weights and measures under >^ectioiis two hundred and sixty -four, 
two hundred and sixty-five, and two hundred and sixty-six of the Indian Penal Code. 

(8) Hurt, under section three hundred and twentj -throe of the Indian Penal Code. * 

(4) Theft, under section three hundred and soventy-ninc of the Indian Penal Code, where 
the value of the property stolen does not exceed fifty rupees. 

(5) Theft, under section throe hundred and eighty of the Indian Penal Code, whore the 
value of the property stolen does not exceed fifty rupees. 

(6) Theft, under section three hundred and ciglity-onc of the Indian Penal Code, whore 
the value of the property stolen does not exceed fifty rupees. 

(7) Rooeiving stolen property, under section lour hundred and eleven of the Indian 
Penal Code. 

(8) Mischief, under section four hundred and twenty-seven of the Indian Penal Code. 

(9) House-trespass, under section four hundred and forty -eight of the Indian Penal Code. 

(10) Ini^t with intent to provoke a breach of the peace, under section five hundred and 
four, and (Kninal intimidation, under section five hundred and six of the Indian Penal Code. 

(11) Abetment of, or attempt to commit (when such attciiipt is an offence), any of the 
otegoing ofiencos.] 

J [Sec. 56. — ^Whenever any person holding an office in the service of (lovornmont, who has 
been invested with any powers, under this Act or any enact- 
Continuanoe of powers ment hereby repealed, in any district, is transferred to an equal 
of officers transferred. or higher office of the same nature within another district, ho 
shall, unless the Local Government otherwise directs, continue 
to exercise the same powers in Une district to which he is so transferred,] 
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[118] Baboos Bash Behary Ohose and Krishna Komul Bhattacharjee for 
the Petitioner. ^ 

The Junior Government Pleader (Baboo Jnggodanund Mookerjee) for the 
Crown. ^ 

The facts and arguments are sufficiently stated in the judgment of Markby, 

J. , which was as follows : — 

In this case an important question is raised as to the powers of a Magistrate 
in the province of Assaiij. 

It appears that one Pursooram was, in December last, tried summarily and 
convicted by Mr. Carnegy for the offence of giving false information to a 
public servant. A reference was made upon the subject to this Court by the 
Judicial Commissioner of Assam upon other points than those now before us, 
and this Court, upon that reference, refused to interfere. A petition was then 
presented on the 5th April on behalf of the prisoner, praying that the conviction 
and sentence be set aside, upon the ground that Mr. Carnegy had not the 
power to try the prisoner summarily. 

The circumstances of the case, so far as they bear upon the power of 
Mr. Carnegy to try tliis prisoner summarily, appear to be these : — 

Mr. Carnegy, in the year 1872, held* the office of Assistant Commissioner 
in the district of Assam, which was then what is called a non-regulation 
district under the Local Government of Bengal. On the 1st of January 1873, 
a Resolution of the Local Government of Bengal was published in the Calcutta 
Gazette, by which it was directed, under the provisions of the Code of Criminal 
Procedure, that the officers and otliers wdiose names appeared in the schedule 
therewith published should in each case exercise the powers shown opposite 
their names in the districts shown in the schedule. In the schedule we find 
under the heading “ Seebsaugor District ” the name of Mr. Carnegy, and 
opposite his name are tiio words “ charge of Jorehaut Division, with first class 
powers and powers under s. 222. ” This latter section is the one which relates 
to summary trials. 

No earlier Gazette or appointment of Mr. Carnegy has been produced 
before us, but 1 think this is sufficient evidence that [119] Mr. Carnegy was 
the Magistrate of the Jorehaut Division of the District of Seebsaugor (see s. 28 
of the Code of Criminal Procedure) at that time and had the power to try 
offences summarily in that district. 

On the 6tli February 1874. certain territories, including the districts of 
Seebsaugor and Kamroop, were removed from the Government of theLeiutenant- 
Governor of Bengal and placed under a Chief Commissioner. In April 1874, 
Mr. Carnegy, having obtained furlough on medical certificate from the 
Government of India for one year, left India shortly afterwards. Several 
officers in succession were appointed, whilst Mr. Carnegy was absent, to take 
charge of the Jorelmut ^uh- division. In the month of September 1876, 
Ml. Carnegy, having obtained leave from the Secretary of State to return to 
duty, arrived in India. He never returned to the district of Seebsliugor|nor 
up to this time has he resigned or vacated his office as Magistrate in that 
district, otherwise than he may have done so by reason of the circumstances 
above mentioned. On the 25th September there appeared a notification in the 
Assam Gazette that Mr. Carnegy, Assistant Commissioner, was** posted’* to the 
district of Kamroop, and on the same day there appeared a further notice in 
ttna Gazette that Mr. Camee^ vested with the powers oi a Magistrate ot 
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Upon these facts it seemed to us, when the matter was before us on a 
former occasion, that Mr. Carnegy had no power to try prisoners summarily in 
the district of Kamroop. The exercise of those powers ^as originally limited 
to the district of Seebsaugor, and when Mr. Carnegy was posted to Kamroop 
(whatever that may mean), whilst on the one hand lie was expressly authorized 
to exercise the powers of a first class Magistrate in the district of Kamroop, 
the remaining power which had been formerly conferred upon him of trying 
prisoners summarily was not regranted* 

It was at this juncture that we released the prisoner upon bail, but we 
abstained from quashing the conviction, because t)io matter being one which 
affected the jurisdiction ' of a judicial officer and possibly of many judicial 
officers, wo thought the Local Government ought to bo represented. « 

[ 120 ] Babu Juggodanund Mookerjeo has now appeared for tlie Local 
Government. He has not given us any additional information, but he relies 
entirely upon the provisions of s. 56 of the Code of Criminal Procedure, by 
virtue of which he contends that all the powers conferred upon Mr. Carnegy in 
Seebsaugor are extended to Kamroop. 

That section provides as follows ; — “ Whenever any person holding an office 
in the^service of -’Government, who has been invested with any powers undor 
this Act or any enactment hereby repealed in any district, is transferred to 
an equal or higher office of the same nature within another district, he shall, 
unless the Local Government otherwise directs, continue to exercise the same 
powers in the district to which he is so transferred.’* 

Upon this section two questions have been raised : Ist — Was Mr. Carnegy 
“ transferred ” within the meaning of the section ; ‘2nd —Is the operation of tlio 
section prevented because the Local Government has “otliorwise directed.” 

Neither of these questions is free from difficulty. With regard to the 
first it is said, that by going on furlough Mr. Carnegy vacated Jiis former 
appointment, and could not therefore on his return be transferred ; that no 
order transferring him has been made, and tliat the term “posted ” indicates 
not a transfer, but a fresli appointment. But that word is ambiguous, and, 
before deciding the question upon this ground, it would be necessary to see 
whether Mr. Carnegy ever really vacated his former appointment Upon tliis 
matter there is, as far as 1 am aware of, no rule laid down by authority. Prior 
to 1868 it was, I believe, always understood that any officer going on furlough 
vacated his appointment, and under an order of the Govern men t of India of 
the 16th December 1861, it is expressly declared that “ Civil Servants taking 
furlough will vacate their offices.” Mr. Carnegy was not a Covenanted Civil 
Servant, and to what furlough rules he may have boon subject prior to 1868 1 
am not quite sure, but I believe the rule that officers going on furlough vacated 
their appointments was universal. 

On the 16th June 1868, however, an order was published, wliich directs that, 
except as hereinafter provided, “ an officer, when on furlough, shall retain a lien 
on his substantive appoint- [121] meat, or on an appointment of similar charac- 
ter and not less salary.” This is applicabe to all officers, whether covenanted or 
unoovenanted. It seems to me extremely doubtful whether the effect of this last 
rule is that the officer taking furlough retains his appointment. To my mind it 
rather indicates the contrary. The matter, liowever, may not depend entirely 
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• 

upon those rules, which are furlough rules only issued hy Government in the 
Financial Department. It may be that what really vacates an ofRoe is not 
the going on furlough, but the appointment of another person to the office ; 
and, as far as I have seen, no person was especially appoint^ to succeed Mr. 
Carnegy in his office as Magistrate in the district of Seebsaugor. The number 
of Subordinate Magistrates in a district being unlimited, there was no necessity 
for doing so. And this seems to be^ the view of the Local Government of 
Assam : for whilst Mr. Carnegy’s powers were conferred afresh, it does not 
appear that he ever received any fresh appointment as Magistrate. He is, no 
doubt, treated as having* ceased to be Magistrate of a division of a district, but 
he is apparently treated as being still, on his return, a Subordinate Magistrate m 
or of a district, which district could have been no other than the district of 
Sedbsaugor. 

1 should, therefore, desire further consideration before holding that 
Mr. Carnegy vacated liis former appointment by going on furlough, and that on 
this ground he was not transferred to the district of Kamroop within the 
meaning of s, 56 ; I desire to be understood as expressing no opinion upon this 
point. 

But there remains the second question, whether the operation of the 
section is prevented, because the Local Government has otherwise directed. 

If we take s. 56 quite literally, it would seem to indicate that the 
“ direction otherwise ” there alluded to was a direction contemporaneous with 
the transfer. This would render a special direction necessary in every case of 
transfer where the powers had already been locally restricted under s. 3o But 
when the Local Government had already declared its intention on this subject, 
this would seem to me to be superfluous. And it does not appear to me 
necessary to put this construction on s. 56. I think that the words “ unless 
the Local Government [1223 otherwise directs ” reasonably construed will 
include a previous restriction under s. 38, as w611 as one imposed when the 
transfer is made. This accords with the view taken by the Local Government 
of Assam, which (as before pointed out) clearly treated the powers conferred 
upon Mr. Carnegy as having come to an end. 

• Upon this last ground, therefore, I hold that Mr. Carnegy has no summary 
powers under s. 222 in the district of Kamroop ; and I, therefore, think that we 
ought to quash the conviction and discharge the sureties. 

Mitter, J.-I am also of the same opinion. It seems to me that the 
effect of the Government Resolution, dated 1st of January 1873, was to confer 
upon Mr. Carnegy powers under s. 222 of the Criminal Procedure Code within 
the Subdivision of Jorehaut only. That being so, it cannot be said that he was 
* trapsferred to an equal or higher office of the nature of that which he held 
n the district of Seebsaugor ; because, supposing he was transferred within the 
meaning of that section and that he never vacated his appointment, the office 
to which he was transferred in the district of Kamroop is neither equal to nor 
higher than that he held in the district of Seebsaugor. A reference to ss. 27 

. , , * [Sec. 38 The Local Government may, by notification 

Power to aetOTiniBe io<» Ojffidal Gazette^ proscribe the local limits of the jnris- 

jurisdic^n of a Magis- ^jiotion of a Magistrate of the District and may by Biich 
trateof Distnct. notification from time to time*alter such local limits.] 



In rafi ma^tbH OB* pursooraM Boiio()AH tl876j I.L.R. i Gal. Hi 

and 28 of the Code* will show that the powers of a Magistrate of a division of 
a district are higher than those of a Magistrate of the first class not in charge 
of any subdivision. I am, therefore, of opinion that, tinder the section (56) 
referred to above, Mr. Garnegy did not continue to exercise the same power 
which he had while in charge of the Subdivision of Jorohaut. 

Conviction quashed. 


NOTES. 

[See (1891) 15 Mad., 132 ; (1898) 22 Mad.. 47 ; (1881) 3 All. 603.] 


Powers which may be * [Sec. 27 : — In addition to the powers given and referred 
conferred on Magistrates to in section twenty-six, a Magistrate of the first claus may be 
of the 1st class. invested with the following powers : — 

(а) By the Local Government — 

(1) Power to make over cases taken up on a complaint, &c., to a Subordinate Magistrate. 

(8. 44.) 

(2) Power to hold inquests. (S. 135.) 

(3) Power to entertain complaints of offences, and receive Police reports. (S. 141.) 

(4) Power to entertain cases without complaint. (S. 142.) 

(5) Power to issue process for person within jurisdiction who has committed an offence 

outside Magistrate’s local jurisdiction. (S. 157.) 

(6) Power to try summarily. (8. 222.) 

(7) Power to hear appeals from convictions by Magistrates of the 2nd and 3rd classes. 

(8. 266.) 

(8) Power to sell suspicious or stolen property. (8. 417.) 

(9) Power to issue order to plovorit obstruction, Ac. (8. 618.) 

(10) Power to issue order prohibiting repetition of nuisance. (8. 519.) 

(11) Power to make orders, &c., in local nuisance cases. (8. 521.) 

(б) By the Magistrate of the District — 

(1) Power to hold inquests. (8. 135) 

(2) Power to entertain complaints of offences, and receive Police reports. (8. 141.) 

(3) Power to i.ssue order to prevent obstruction, &c. (8 518.) 

(4) Power to issue order prohibiting repetition of nuisance. (S. 519.) 

Soc. 28:- Magistrates who, under the provisions of socticTn 
Powers of Magistrates of fort>, arc Magistrate.s of Divisions of Districts shall, as such, 
Divisions of Districts. have all the powers given to ^lagistrates of the first class, and 

referred to in section tweuty-six, aud, in addition, shall have the 
following powers 

(1) Power to make over cases to a Subordinate Magistrate. (S. 44.) 

(2) Power to pass sentence on proceedings recorded by a Subordinate Magistrate (S. 44.) 

(3) Power to withdraw cases, but not appeals, and to tr> or ivfer them for trial. (8. 46.) 

(4) Power to hold inquests. (S. 47.) 

(6) Power to entertain complaints of offoncc.s, and receive Police reports. (S. 141.) 

S Power to entertain cases without complaint. (S. 142.) 

Power to issue process for person within jurisdiction who has committed an offence 
outside Magistrate’s local jurisdiction. (8. 167.) 
is) Power to sell suspicious or stolen property. (S. 417.) 

(9) Power to issue order to prevent obstruction, Ac. (8. 618.) 

(10) Power to issue order prohibiting repetition of iiuis^ance. (S. 519.) 

(11) Power to make orders, in local nuisance cases. (3. 521). 

Provided that, if a Magistrate of a Division of a District exorcises the powers of a 
Magistrate of the second class, he shall not have power to demand security to be of good 
behaviour.] 
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[128]* OEIGINAL CIVIL, 

The 7th Decembm\ 1876. 

Present : 

Mr. Justice Pontifex. 

Poorno Chunder Ooondoo. 
versus 

Prosonno Coomar Sikdar and another. 

Limitation — Act IX vf 1871, sched. II, cl. 167 — Execution of Ex parte Decree. 

Notice of execution of dccrcu is not suDicicut “ process for enforcing ’* it within the 
meaning of cl. 157, ached. II, Act IX of 1871. Such process means actual process by attach- 
ment in execution of the person or property of the debtor. 

Application on notice under s. 119 of Act VIII of 1859 to set aside an 
ex parte decree. 

The decree had been made on 3rd July 1876 ; and, without* proceeding to 
execute it, the original plaintiffs assigned it on the 7th September to Poorno 
Chunder Coondoo, the present plaintiff, by whom, on the 21st September, a 
notice of execution was served on the defendants, calling on them to appear and 
show cause why execution should not issue against them. On tlio re-opening 
of the Court after the Durga Poojali vacation, the attorney for the defendant 
Eamnarain Dutt, on 16tli November, attended before the Judge in Cham- 
bers, but the matter was ordered to stand over. On the 29th November, the 
defendant Bamnarain served the plaintiff with notice of the present application 
to set aside the decree. 

Mr. T. A. Apear, for the plaintiff, objected that the application was barred 
by lapse of time. The provisions with respect to the time within which such 
an application must be made are laid down in Act IX of 1871, sched. II, 
cl. 157, under which tfie time limited for making the application by a defendant 
is 30 days from the date of executing any process for enforcing the judgment. It 
is submitted that notice of execution is sufficient process for enforcing the 
judgment within this clause : see Ohhoychurn Dutt v. MudoosiiAan Chowdhry 
(6 Wym., 172), a decision on the same words in s. 119, Act VIII of 1859. 

[124] Mr. Bowicrjec for the defendant Bamnarain. — This is not a notice 
under s. 216 as in the case cited. Here the decree has been assigned, and we 
received notice of ex(3eutioii by a party who was not the original plaintiff. 
Such a notice would not necessarily give us any knowledge of the decree obtain- 
ed by the original plaintiff. There are cases opposed to that cited. [PoNTlFEX, 

J. — Another decision on that section lays down that the words mean process 
against the person or property of the defendant — Shib Chunder Bhadoree v. 
Luckhee Dabia Ghowdrain (6 W, E., Mis., 51).] 

Mr. Apear in reply. —That case does not decide the present point. In the 
Full Bench case of Ram Saluu Bnuj v. Sheo Sahai Sing (B. L. E., Sup. VoL, 
492), it was held that the issue of a notice under s. 216 of Act VIII was a 
sufficient proceeding to enforce a decree within s. 20, Act XIV of 1859. [PONTI- 
FEX, J., refers to the Full Bench decision in Radha Benode Chowdhry v. 
Digumbwr&e Dabee (B. L. E., Sup. VoL, 947 ; S. G., 9 W. E., 236), where it 
was held that process for euforcitig the judgment is executed within the 
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meaning of s. 119, when attachment has taken place.) There it is not decided 
that notice of execution would not be a sufticient process. [PONTIFEX, J. — 
Suppose your application to execute had been refused, there would then have 
been no process.) The time is intended to run from the date when the 
defendant gets knowledge of the decree, which he would do by receiving notice 
of intention to execute it. 

Pontifex, J. — I have very little doubt tliat process of execution means 
actual process by attachment in execution of the judgment-debtor’s person or 
property. The case of Obhoy churn Duii v. Mndoosudan Chotvdhry (5 Wym., 
172) is opposed to this : but I prefer the decision in Sliih Chtindcr Bhadorcc v. 
Ltcckhcc Dchia Chov'dhrain (6 W. R., Mis., 51). In my ojunion mere notice of 
execution is not sufficient process for enforcing the decree. 

Attorney for the Plaintiff . Mr. W, G. Francis. 

Attorney for the Defendant Ramnaniin Diitt ; Ihibu Nohin Chnndcr Burral. 


NOTES. 

[EX-PARTE DEGREE EXECUTION. 


The Limitation Act, 1908, enacts as follows 

Art. 104 


Description of nuit. Period of limitation 


Tune from which period 
begins to run. 


By a defendant, for ani Thirty days. The date of the doereo or 

order to act aside a decree* i where the summons was not 

passed •parte. | i duly served, when the applicant 

j j has knowledge of tho decree. 

The old Limitation Act, 1877 contained m art. 1G4 the words " executing ” instead of 
the words “execution of” in art. 167 of the Limitation Act, 1871, sot out sttpm at ‘2 
Cal. page 123. This case was followed iu Ctndnmbara v. Arinia-rticla (1910) 8 Ind. Cases 
668, which hold a notioo under sec. 218 C.r\C., 188*2 iiiHuincient. See per contra IIOP.L.R. 
1905. Execution against one of two defendantH oiilv is not within the article : — (1907) 
9 Bom. L. R. 323.] 


[123] APPELLATE CIVIL. 

The 2lst March, 1876. 

Present : 

Mu. Justice Glover and Mr, Justice R. C. Mitter. 


Nil Money Singh Deo Plaintiff 

versus 

Chunderkant Banerj ee Defendant."^ 


Enhancement oj Bent, Notice of~-Tiillubi Bromuttur Tenure— 
Beijulation VIII of 1793, s. 61. 

A tullubi bromuttur tenure, which has been hold as such from the time of the decennial 
settlement, is such an intermediate tenure as entitles the holder to a notice under a. 61, 
Beg. VIII of 1793. 

Appeal No. 149 of 1875, against a decroc of tho Judicial Oommissionor of Zilla 
ChotaN^ore,d^dtho21stof November 1874, affirming a decree of the Assistant Com- 
missioner of Mauubhoom, dated the 2Gth of August 1874. 
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NIL MONEY SINGH DEO V, 


Suit for arrears of renfc for the year 1278 (1871-1872) of Mou^ah 
Gharpotia, held by the defendant after notice of enhancement under s. Id, Act 
X of 1859.* ‘ 

The main defence was, that themouzah in question was held by the defen- 
dant as *a tullubi brorauttur tenure, and had been held as such from the date of 
the decennial settlement at a fixed rate of rent, and, therefore, the rent could 
not be enhanced on any of the grounds specified in s. 17 ; and the notice under 
8. 13 was, consequently, illegal and inapplicable to tenures of the nature of that 
held by the defendant. ' 

The suit was dismissed in the first Court and also on appeal, and on 
special appeal to the High Court, it was remanded for a distinct finding as to 
the nature of the defendant’s tenure. 

The Deputy Collector of Maunbhoom, on remand, found that the mouzah 
had been held from the time of the decennial settlement as a tullubi bromuttur 
tenure, and that, as the holder of such a tenure, the defendant had an inter- 
mediate holding between the pro])rietor of the estate and the ryots, and inas- 
much as he should, therefore, be proceeded against under s. 51, Regulation VIII 
of 1793, the notice served on him under s. 13, Act X of 1859, wa^ot sufficient. 
He, therefore, [ 126 ] dismissed the suit, and his finding and decision were 
affirmed on appeal by the Judicial Commissioner. 

The plaintiff preferred a special appeal to the High Court, on the grounds, 
among others, that oven admitting the tenure to be one contemplated by Regu- 
lation VIII of 1793, no particular form of notice was necessary, and the notice 
served was sufficient ; and tliat the finding of the lower Courts, that the tenure 
was a tullubi bromuttur tenure, and had been held as such from the decennial 
settlement, did not bring the tenure within the class of talooks or tenures the 
rent of which could not be enhanced without service of notice on the holder 
under s. 51 of Regulation VIII of 1793. 

The Advocate-General, offg, (Mr. Paul), Mr. Woodrofp, and Baboos Umbica 
Chum Bose and Opendro Chundcr Rose for the Appellant. 

Baboo Chunder Madhnh Ghose for the Respondent. 

The Judgment of the Court was delivered by 

GIOYer, J. — Wo cannot go behind the order of remand made by this Court 
on the 15th January 1874. The case was then sent back to the Assistant 
Commissioner “ to have it distinctly tried what is the nature of the defendant’s 

* (Soo. 13 : — No under-tenant or ryot, who holds or cultivates land without a written engage- 
ment not specifying the period of such engagement, or whose 
Enhancement of rent of engagement has expired, or has become cancelled in consequence 
ryot holding without, or of the sale for arrears of rent or revenue of the tenure or estate 
after expiry, &c., of written in which the land held cultivated by him is situate, and has not 
engagement. been renewed, shall be liable to pay any h^her rent for such 

land than the rent payable for the previous years, unless a 
written notice shall have been served on such under-tenant or ryot, in or before the month 
of Cheit, specifying the rent to which he will be subject for the ensuing year, and the ground 
on which an enhancement of rent is claimed. Such notice .shall be served by order of the 
Collector on the application (which may be on plain paper) of the person to whom the rent is 
payable, and shall, if practicable, be served personally on the under-tenant or ryot. If for 
any reason the notice cannot be served personally upon the under-tenant or ryot, it shall be 
affixed at his usual place of residence, or if he has no such place of residence in the District 
in which the land is situate, the mode of service of such notice shall be by affixing it at the 
Mai Cutcherry of such land or other conspicuous place thereon, or at the village Chowree or 
Chowpal or at some other conspicuous place in the village in which the land is situate. 
(Amended by Act XIV, 1663, ss. 10, 11 and 12).] 
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tenure. On the finding on that issue will depend whether or not the plaintiff 

is entitled to recover in this suit on the notice which he has already served.” 

• 

Both the lower Courts have now found that the defendant’s tenure is a 
"tullubi bromuttur one,” held as such from the time of the perpetual settlement, 
and, therefore, such an intermediate tenure as entitles the holder to a notice 
under a. 51. Regulation VIII of 1793. 

There is, undoubtedly, evidence on the record showing that, at the time of 
the decennial settlement, the defendant’s holding was entered in the records as 
a tullubi bromuttur one paying a quit-rent of sicca Rs. 182-9, and that the 
Judicial Commissioner has found that this was the nature of the holding. 

C127] In Rajah Nilmoney Singh w Chunderkani Bajicrjee (14 \V. R., 251), 
a case almost precisely similar to this and between the same ])arties, it was held 
tliat a tullubi bromuttur tenure was one that entitled the owner to notice under 
Regulation VIII of 1793. And in Rajah Nilnumey Singh v. Bam Chuckerbuity 
(21 W. R., 439), the result was much the same. It was held in that case that 
the defendant's tenure, being found to represent a permanent transferable interest 
in the land iiMbermediate between the proprietor of the estate and the ryots, 
came under the provision of the Regulation, and gave its owner the right to 
notice under the law of 1793, In that case also the plaintiff was the same 
person as the plaintiff in this case, and the defendants set up the same defence 
as that made in tlie present suit. This suit has, moreover, been twice remand- 
ed, so that it is hardly possible to conceive a case in whicii the plaintifi' had a 
better opportunity to ascertain what his rights were and to bring them forward 
in a proper and legal manner. 

It is argued that the evidence on which the Judicial Commissioner has 
relied does not prove that the defendant is in intermediate holder. This 
was a question of fact with which the Court below had exclusive power to deal, 
and it has not been in any 'way shown us that the finding was come to upon 
no evidence. It cannot indeed l)e said so in the face of the entry of this 
holding as a tullubi bromuttur one in the settlement papers of 1790. 

It may be that the defendant has cultivated, or does cultivate some part 
of the holding himself, but this would not deprive him of his position as the 
holder of an intermediate tenure. 

We think that the Judicial Commissioner has found upon sufficient 
legal evidence that the defendant holds an intermediate tenure, and upon this 
finding, as laid down in the remand order of 1874, depended the question 
whether the plaintiff was entitled to sue for enhanced rent under the notices 
he had already served. 

The special appeal is dismissed with costs. 

♦ Appeal diftmisfted. 


I CAt,— (»3 
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i.lfcR. l.CibL.ltt IN THE MATTER OF LALLA GOPEE CHAND &C. [1876] 

[1283 The 16th December, 1876, 

, Present: * ' ku:- 

Mr. Justice Markbv. 

In the matter of the Petition of Lalla Go|^)ee Ohand and others." 


Privy Council Appeala — Act {VI of 187^), hh. 8 and 11, cL (b) — Limitation 
Act (IX of 1871), ft 6 — Practice — Closing of the Court — Deposit of 
money under cl. 6, s. 11, Act VI of 1874 — Power of the Court 
to grant special permission. 

The petitioners h:id obtained a certificate on the let of September to appeal to Her 
Majesty in Council from a decision passed against them by the High Court on the 4th of 
May. Accordingly the period during which they were required to deposit the amount for 
the translation of the record, under s. 11, cl. 6, of Act VI of 1874, t expired on the 4th of 
November. The offices of the Court re-opened after the vacation on the 23rd October, but 
the Benches did not begin to sit till the 16th November. On the last- mentioned date, the 
petitioner brought in the money, and it was refused by the officer of the Court as being too 
late. HM, that it was rightly refused, and that the Court had no power to grant permission 
to deposit it after the prescribed time {stee 23 W. B.. 220). 

Application for special permission to deposit in Court the amount 
required from the petitioners under cl. b, s. 11, Act VI of 1874. 

The petitioners had, on the 1st of September 1876, obtained a certificate 
under 9- 9 of the Act to appeal to Her Majesty in Council from a decision of 
the High Court passed against them on the 4th of May. Under s. 11 of the 
Act they were bound to deposit the amount required to defray the expense 
of translating, transcribing, indexing, and transmitting to Her Majesty in 
Council, a correct copy of thq whole record of the suit within six months 
from the date of the decree corpplained of, or within six weeks from the grant 
of the certificate, whichever ig the later date. The six months from the date 
of the decree expired on the 4th of November ; and the six weeks, on the 13th 
of October. The last day, therefore, for making the deposit was the 4th of 
November. [189j The estimate upon which the deposit was to be made was 
ready on tiie 18th of September. The offices of the Court were closed from the 
2l8t of September until the 23rd of October, both days inclusive. The money, 
however, was not brought to the officer until the 16th of November, and he then 
declined to receive it. The petitioners claimed the benefit of s. 8 of Act VI 
of 1874, and prayed for special permission to make the required deposit. 

* Privy Ci>uncil Appeal, No. 28 of 1876, in Regular Appeal No. 103 of 1875. 

t [SCO. 11, cl (5) : — Deposit the amount required to defray the expense of translating, 
transcribing, indexing and transmitting to Her Majesty in Council a correct copy of the 
whole record of the suit except # 

(1) formal documents directed to be excluded by an order of Her Majesty in Council in 
force for the time being ; 

(2) papers which the parties agree to exclude ; . 

(8) acoounta, or portions of accounts which the officer empowered by the Court for that 
purpose considers unnecessary', and which the parties have not specifically asked to be 
included ; and 

(4) such other documents as the High Court may direct to be excluded ; and when the 
applicant prefers to print in India the copy of the record, except as aforesaid, be shall also, 
witUn tl^ time mentioned in the first clause of this section, deposit the amount required to 
defray the expense of printing such copy.] 
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BAboo 'Mohesh Ghuiider Ohowdry appeared in support of the petition. 

Baboo Gkunder Madhub Ghcse appeared to oppose itft 

Maricby. J. — (after stating the eircumstances connected with the applica- 
tion, continued) : — In my opinion the officer was right in declining to receive 
the deposit. The applicant claims the benefit of s. 8 of Act VI of 1874 and s. 5 
of Act IX of 1871 ", the 16th of Noveniber being the day on which the Court 
re-opened in the sense that that was the day up6n which the Benches sat as 
usual for the first time. But those sections only apply to suits, appeals, And 
applications. No application was necessary in this case ; the money is merely 
brought to the officer of the Court, who receives it making the usual entries, 
and this could have been done on any day after the 23rd of October. 

I.i^havq enquired as to the practice, and 1 find that it has always ))een 
usual, when the last day falls during the period when the offices are closed, for 
the money to be brought in before the holidays commence. 

1 am also asked to give permission that the money be deposited now. I 
do not think 1 have power to do that. 

AppLication refused. 


[130] ORIGINAL CIVIL. 


The Ilth Janmry, 1H77. 
Pkksbnt : 

Mu. Justice Pontifex. 


Nirtiiul Chandra Mookerjee and another 
* versus 

Doyal Nath Bhuttacharjoe and others. 


SuU in forma pauperis — *lc/ VIll of 1S59. ss. Ad? -371 — Continuation in 
forma pauperis of suit commenced in ordinary form. 

The power of the Court to allow a suit to bo instituted in forma pauperis includes the 
power to allow a suit to be continued as a pauper suit after it has been coinniciiced in the 
ordinary form. 

This suit was tiled in the ordinary w«iy under Act VIII of 1859, and the 
defendants appeared and tiled their written statement, and the suit was ready 
for hearing ; but, in consequence of the illness of one of the defendants, the 

* [ Sec. 5: — I# each of the (»ises nicntionod in clauses (a) and (6) of section four, the amount 
or value of the subject-matter of the suit in the Court of First 
Value of subject-matter. Instance must be ten thousand rupees or upwards, and the 
amount or value of the matter in dispute on appeal to Her 
Majesty in Council must be the same sum or upwards, or the decree must involve, directly or 
indirectly, some claim or question to, or respecting, property of like amount or value, and 
where the decree appealed from afiirms the decision of the Court immediately below the 
Court passing such decree, the appeal must involve some substantial question of law. 

Sec. 8 -Such application must ordinarily be made within six months from the date of 
’ . . such decree. But if that period expires when the Court is 

Tune within which appii- j.jie application mav be made on the day that the 

cation must be made. re-opens.J 
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hearing was postponed on three occasions. After the postponement on the last 
occasion, the plaintiffs presented a petition, praying to be allowed to continue 
the suit in forma pauperis, stating that they had no means to ca^i^ry it on by 
paying the Court fees. After a preliminary enquiry as to the plaintiff’s means, 
the Court ordered that notices should be issued to the defendants, calling on 
them to show cause why, the pl|bin tiffs should not be allowed to continue ^e 
suit iyi forma pauperis. On the matter coming on for hearing — 

Mr. Bonnerjee, for the defendants, obijected that the Court had no power 
to grant the application-^ Act VIII of 1869 not providing for a case like the 
present. Under that Act a person is only entitled to commence a suit in forma 
pauperis, but not to continue as a pauper suit a suit commenced in the ordinary 
way. Act VllI of 1859, too, enacts, that the petition to be allowed to sue as a 
pauper is to be taken as the plaint in the suit, but the plaintiffs ha^ had the 
advantage of seeing the defendants’ written statement before filing that petition. 
There cannot be two plaints in the suit. The proi^er course is to allow the 
plaintiffs to withdraw their suit with liberty to bring a fresh one as paupers. 

C131] Mr. D. Orr, for the plaintiffs, was not called on. 

Pontifex, J. — 1 think the Court has power to grant this application if the 
plaintiffs are actually paupers. The power to allow a case to be continued as 
a pauper suit is, I think, included in the power given to the Court to allow a 
suit in forma pauperis to be instituted. 

Attorney for the Plaintiffs : Mr. Pearson. 

.Aittorney for the Defendants ; Baboo P. C. Mookerjcc. 


MOTES. 

[This case was followed ni Hevji v. Sakliaram (1884) 6 Bom. 818 and in Ti^mpsonw The 
Calcutta Tramway Company, 11898) 20 Cal. 810. 

In Doonja Churn v. ^Htlokally, (1880) 5 Cal., 819, the defendant was allowed to defend 
in forma pattjyens,^ 


[2 Cal. 181] 

PRIVY COUNCIL. 


The UMh May, 187 b. 

Present : 

Sir J. W. CoLvUiE, Sir B. Peacock, Sir M. K Smith ano 
Sir R. P. Collier. 


[On appeal from the High Court of Judicature at Fori Wittiam in BetmaL I 

In the matter of the Petition of Hadjee Abdoollah. 

Reasut Hossein v. Hadjee Abdoollah and another. 

Begistration Act {VIII of 1871), s. 76 — District Court— Order refusing 
registration ---Proceeding to compel registration— Beview — Act XXII I 
of 1861, s. B8 — Act VIII of 1869, s.*376. 

The Begistration Act of 1871 gives power to the Government to appoint districts and 
sub-districts fpr the purposes of registration ; but the *' District Courts ” mentioned in the 
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Act (except 'where the High^Court when exorcising its local jurisdiction is said to be a 
District Court wtihin the meaning of the Act) must, in the case of a regulation province, be 
taken to import the ordinary Zilla Courts. 

SemhU, — The final words of the 76th section of the Registration Acst, which declare that 
“ no appeal lies from any order made under this section,” apply to an order rejecting, as well 
as to an order admitting, an application for registration. 

Qiuere, — Whether after an order has been made under s. 70 of the Act rejecting an 
application for registration, it is open to the parties benofiU'd by a deed to propound it in, 
and to obtain its registration by means of, a regular suit? Futtek Chmul Sahnow. heelumber 
Singh hem (14 Moore’s 1. A., 1519 ; K. C., 9 B. L. R., 433) referred to and distinguished. 

[ 182 ] All order rejecting an application for registration, under 70 of the Registration 
Act of 1871, being, in respect of the Court pronouncing it. a final order of iid judication 
between the parties, is so far in the nature of a ' decree * within the moaning of Act VIII of 
1859, as to fall within the operation of the sections of that Act which provide for the admis- 
sion of a review. 

Section 38, Act XXI 11 of 1861, which enacts that ” the procedure, prescribed by 
Act VllI of 1859, shall be followed as far its it can lie in all miscellancoub curves and 
proceedings which, after the passing of the Act. shall be instituted in any Court.” renders the 
whole procedure of Act Vlllof 1869, including the power of admitting a review, applicabh* 
to a proceeding to compel registration under the Registration Act. 

It may be competent to a Judge to entertain an application for a review, although such 
application contains no distinct allegation of an error in law in the order sought to he 
reviewed, nor any suggestion of the discovery of new evidence. 

This case arose out of an application made by the appellant Reasut 
Hossein for the registration of a deed of gift wliich he alleged had been executed 
by Mussatnut Noorun, the mother of his deceased wife Bechun, in favour of 
the children of the appellant by Bechun. The deed purported to have been 
executed by Noorun on the 19th Novenibei 1871, and to confer on the said 
children the sliare of certain immoveable property whicJi Noorun had, under 
the Maliomedaii law, inherited from her daughter. Noorun died on the IBth 
December 1871, and the deed was presented for registration in the January 
following, at the office of the Sub-Registrar of Gya, within whose district a 
part of tlie lands affected by the deed lay. In accordance witli ss. 34 and 
of the Registration Act, the Sub-Registrar summoned before him the respon- 
dents, who are the sons of Noorun’s brother, and her heirs by the Mahoraedan 
law, to ascertain whether they admitted the execution of the deed. On their 
appearing and denying its execution, the Sub-Registrar refused to register the 
deed. The appellant, thereupon, presented a petition, under the 73rd section 
of the Registration Act, to the Zillah Judge of Gya, praying that an order 
might be passed, directing the Sub- Registrar to register the deed. The re- 
spondents presented a counter- petition, in which they alleged the deed to be a 
forgery. On the 23rd August 1872, the J udge, having heard witnesses in 
support of the deed and none to impeach it, [l33j was of opinion that the cir- 
cumstances of the case “ created serious doubts as to the genuineness of the 
alleged execution, ” and refused to order registration. The appellant, on the 
17th September 1872, petitioned for a review and for the reversal of this order, 
urging that the Judge had not rightly weighed the evidence submitted to him, 
and had refused to look at, or consider the effect of, certain deeds which the 
petitioner alleged were material evidence in the case. Before this petition was 
presented, Mr. Tayler, the Judge who had pronounced the order of the 23rd 
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August, was removed to another district, and the petition fell to be heard by his 
successor in office, I!i|Ir. Oraster, who admitted the case for review by an order 
dated the 4th January 1873 {See 10 B. L. B., 395, where the order is set out). 

Against this order, as made without jurisdiction, the respondents petitioned 
the High Court invoking its extraordinary jurisdiction. The case coming before 
a Division Bench (Phear and AlNSLlE, JJ.), a rule was granted, calling on 
the appellant to show cause why the order of the 4th January 1873, admitting 
the application for review, should not be set aside as made without jurisdiction. 
On the 2nd April 1873, after hearing the parties, the rule was made absolute 
with costs ; and the order of the Judge, admitting tlie review, was set aside 
(10 B. L. R., 394). 

From this judgment, Reasut Hossein appealed to Her Majesty in Council. 

Mr. Donne, for the apT)ellant, contended that the order passed by the High 
Court was ultra vires, since that Court has no superintending power over the 
“ District Courts" contemplated by the Registration Act of 1871. By the inter- 
pretation clauses contained in s. 3 of that Act, * ‘District and Sub-District" are 
respectively explained to mean “a district and sub-district formed under this 
Act and s. 6 provides that, “ for the purposes of this Act, the local Govern- 
ment shall form districts and sub-districts, and shall prescribe, and may, 
from time to time, alter the limits of such districts and sub-districts." 
It followed that the “District Courts," referred to in s 10 of [184] the Act, 
were Courts exercising jurisdiction within tlie districts so created by the Govern- 
ment, and were, therefore, not identical, or necessarily co-extensive as to the 
area of their jurisdiction with the District Courts ordinarily so called, which are 
undoubtedly subject to the control and revisional superintendence of the High 
Court. fSiK J. CoLVlLE. — No power is given to the Government by the Act 
to create District Courts. I should infer that the District Courts, referred to 
in 8. 10, are the ordinary Zilla Courts. The districts which the Government is 
authorized to create are merely administrative, for purposes of registration..! It 
is submitted that, under the Act, the jurisdiction of the Judge in dealing with 
registration cases, is distinct from his ordinary jurisdiction, and is not subject to 
the interference of tlie High Court. 

Assuming that the High Court has a power of superintendence in registra- 
tion cases, that Court has exercised it wrongly in setting aside the order of the 
Judge admitting a review of his predecessor's judgment. Under s. 76 of tlie 
Registration Act, there is no appeal from the order of a Judge who refuses to 
enforce registration. Tlie appellant was consequently obliged to seek a remedy 
by review. [SiK J. Colvile. — The purpose of a review is to correct errors, 
not to retry a case on the same evidence, j Under s. 376 of the Civil Procedure 
Code, a review may bo applied for for any good and sufficient reason, and under 
s. 378, may be granted, “where it is necessary to correct an evident error or omis- 
sion, or is otherwise requisite for the ends of justice." [Sir R. COLLIER. — 
Under s. 376 you must show that what you asked to be reviewed was a decree, 
and further that there was good and sufficient reason for the review.] The 
refu^ to register was a final order, which could not be made the subject of an 
app<ittl to a superior Court. It was a decree within the meaning of s. 376. 
That section has been held to admit a review of orders passed in execution pro- 
ceedings — Haradhun Mookerjec v. Chunder Mohun Boy (Marshall, 205). To 
obtain a review, it is not necessary to show that there has been an error in law, 
or that fresh evidence [185] has been discovered ; other reasons may be good and 
sufficient. But here there was an error in law, (or the Judge not only decided 
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the case against the weight of evidence, but also refused to admit evidence which 
he should have admitted. Hie Judge, moreover, had dealt with the case, as if 
he were trying the validity of the deed in a su^t to set it fiside as forged. That 
was a mistaken view of his duty. 

Mr. J. D. Bell for the Respondents. — The appellant’s proi)er remedy was by 
appeal, see ss. 23 and 38, Act XXIII of 1861. Where a Judge refuses to 
make an order for registration, an appeahis not excluded by the provisions of 
s. 76 of the Registration Act. Assuming that a refusal to order registration 
is subject to review under ss. 376 — 378 of the Civil Procedure Code, here no case 
had been made for granting a review. The application for review did not show 
that there had been any mistake in law, or that new evidence had been dis- 
covered : it merely alleged that the judgment was opposed to the weight of 
evidence, and asked that it might be reversed on the evidence already before the 
Court. A contention that the Court has decided againt the weight of 
evidence is matter for an appeal, not for a review — Na&irruddm Khan v. Indro- 
narayan Chowdhry {B. L. R., Sup. VoL, 367 at p. 371) and Juouodiimha Dahea 
v. Munnetmitun Mookerjee (S. D. A., 1858, p. 1539) 

Mr. C. W. Arathoon on the same side. — Assuming that under s. 76 of 
the Registration .\ct no appeal lies against the order of a Judge refusing to 
enforce registration, still the order is not of the nature of a final decree, since the 
person whose application is rejected has a remedy by way of a regular suit to 
have his deed registered ; see Fuiteh Chiind Sahoo v. Leelumher Singh Doss 
(14 Moore’s I. A., 129; 8. C., 9 B. L. R., 433). [Sir B. Peacock referred to 
Daniell’s Chancery Practice, Vol. II, p. 1422, as showing the distinction 
recognized in the Court of Chancery between a review and a re-liearing.] As 
to when a review should not bo admitted, see Jhiihhoo Snlu)o v. MtissamiU 
Jnsoda Koei' (17 W. R., 230). 

Mr. Doyne in reply. 

[136] At the close of the argument, their Lordships’ Judgment was 
delivered by 

Sir J. W. Colvile. — This is an appeal against an order of the High 
Court of Calcutta, dated the 2nd April 1873, by which that Court, in the 
exercise of its extraordinary and statutory jurisdiction of superintendence over 
the inferior Courts, set aside an order of the Judge of Gya, dated the 4th 
January 1873. 

(After shortly stating the facts as to the presentation of the deed for regis- 
tration, His Lordship continued) : — It is admitted to bo one which can have no 
force or validity, or be capable of being produced in any Court of Justice in 
evidence, unless it be registered ; and the heirs of the party who is alleged to have 
executed it, having denied the execution of it by her, the Registering officer was 
under the Act bound to refuse to register it. The Act gives an appeal from the 
Sub-Registrar to the principal Registrar, but, as he was equally bound to refuse 
registration of an instrument of which the execution was thus disputed, such an 
appeal would have been obviously infructuous ; and the appellant accordingly 
took the course of applying, under the 73rd and following sections, to the iSilla 
Judge at Gya, for an order upon the Registrar to register the deed. 

(His Lordship, after stating the proceedings up to the application for review 
to Mr. Craster, continued) That application in terms purported to be made 
under ss. 376 and 378 of Act VIII of 1859, and the counter-petition filed by the 
respondents seems to admit that the application was so made, and that a review 
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of such an order might be had under those seotions upon proper grounds, 
although it contends that what the petition sought in the particular case was 
in the nature rather^of an appeal than of a review within the meaning of the 
Act. 


(After stating the further proceedings, His Lordship continued) : — A 
point was taken, though not very strongly pressed, at the Bar, to the effect that 
this order of the High Court was itself ultra vires^ inasmuch as the order which 
it set aside must 1)e taken to have been made, not by one of the ordinary 
Zilla Courts, over which* the High Court has an unquestioned power [1373 of 
superintendence, but by a District Court created by the Kegistration Act, over 
which it has no such power. Their Lordships can see no ground for this con- 
tention. It appears to them, looking at the Act of 1871, that although power 
is there given to the Government to appoint districts and sub-districts for the 
purpose of registration, tlie District Courts mentioned in the Act (except where 
the High Court is said to he, when exercising its local jurisdiction, a District 
Court within the meaning of the Act), must be taken to be the Courts exercis- 
ing the ordinary civil jurisdiction within that district ; and, therefore, in the 
case of a regulation province, to import the ordinary Zilla Courts. 

Another question raised was whether under the 76th section (of which the 
final words are, “ no appeal lies from any order made under this section an 
order, against which no appeal can be preferred, must not be taken to mean only 
one by which the Judge directs the Registrar to register a deed, and whether 
there may not be an appeal from an order like that passed by Mr. Tayler reject- 
ing the application for registration. Their Lordships would have great difficulty 
in saying that an order of rejection does not fall within the term “ an order 
made under this section because if the Judge does not make his order of 
rejection under the 76th section, it is difficult to see what other section gives 
him jurisdiction to make it. They do not, however, think it necessary to decide 
the question, because it is obvious that, whether an appeal lies from the order 
or not, the right, if it exists, of reviewing an order may co-exist with the 
liberty to appeal ; and, consequently, that the question whether the power of 
the Judge of first instance to review his order exists cannot be affected by the 
consideration whether an appeal lies from that order. 

Another question raised, which it is equally or perhaps still more 
unnecessary to decide, is that suggested by Mr. Arathoon, viz., that, although 
a final order rejecting the application for registration may be made in this 
summary way, it would still be open to the parties benefited by the deed to 
propound it in a regular suit, and to obtain its registration by means of such 
suit. Their Lordships conceive [138] that it will be time enough to decide 
this question when it arises. They only desire to observe that the case of 
Futteh Chund Sahoo v. Leclumher Si7igh Doss (14 Moore’s 1. A., 129 ; S. C., 9 
B. L. R., 433) is no authority upon it. In that case, the suit was for the 
specific performance of an unregistered agreement for sale, and sought to have, 
not the agreement, but the conveyance to be executed in pursuance of it, 
registered ; and all that was decided was that the agreement not having been 
registered could not be given in evidence in the suit. 

' The principal question which their Lordships have to decide upon this 
appeal is whether the power to admit a review which is given by Act VIII of 
1859 (ss. 376 — 378, and the following sections) does exist in such a proceeding 
as that under consideration, as it would unquestionably exist in a regular suit. 
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If the general powga is found to exist, a subordinate question may arise, 
whether if the exercise of the power is not in strict accordance with the pro> 
visions of those sections, the order admitting the review can be quashed as one 
made wholly without jurisdiction. 

Their Lordships are disposed to think that an order, rejecting an applica- 
tion for registration, under the Act of 1871, must be taken to be so far in the 
nature of a decree, within the meaning of Act VITI of 1859, as to fall within 
the operation of the sections in question. The proceeding may be what is 
technically called in India a miscellaneous proceeding, or it may be a 
summary suit ; but the order made upon it is, so far as concerns the matter 
in dispute, final between the parties. Whether it is subject to appeal or not, it 
is, so far as the Court pronouncing it is concerned, a final order of adjudication 
between the parties. 

But it seems to their Lordships that the determination of this question 
does not depend upon the mere construction of Act VIII of 1859, because by 
the 38th section of the amending Act of 1861 it is expressly enacted, “ that the 
procedure described by Act VIII of 1859 shall be followed as far as it can be in 
all miscellaneous cases and proceedings which, [139] ^ifter the passing of the 
.\ct, shall be instituted in any Court.” This provision, their Lordships 
conceive, expressly makes applicable to a proceeding to compel registration 
under the Begistration Act the whole procedure of Act VIII of 1859, including 
the power of admitting a review. And this was in fact almost admitted at the 
Bar by Mr. Bell, when he was contending that the right of appeal to the High 
Court would, under the 28rd section of the Act XXI II of 1861, have existed 
in this case. 

It is argued, however, that if the 376th and following sections of Act VIII 
of 1869 do apply to an order rejecting an application for registration, they do 
not justify the particular exercise of jurisdiction in this case. The 376th 
section says “ Any person considering himself aggrieved by a decree of a 
Court of original jurisdictipn from which no appeal shall have been preferred 
tQ a Supeior Court, or by a decree of a District Court in appeal, from which 
no special appeal shall have l>6en admitted by the Sudder Court, or hy a decree 
of the Sudder Court from which either no appeal may have been preferred to 
Her Majesty in Council, or, an appeal paving been preferred, no proceedings in 
the suit have been transmitted to Her Majesty in Council, and who from the 
discovery of new matter or evidence which was not within his knowledge, pr 
oould not be adduced by him at the time when such decree was passed, or for 
any other good and sufficient i-eason, may he desirous of obtaining a review of 
the judgment passed against him, may apply for a review of judgment by the 
Court which passed the decree.” The application is to be made within ninety 
days of the date of the decree, unless the party can show just and reasonable 
cause for having delayed his application. Then the 378th section enacts : — “If 
the Court shall be of opinion that there are not any sufficient grotmds for a 
review, it shall reject the application ; but if it shall be of opinion that the 
review desired is necessary to correct an evident error or omission, or is other- 
wise requisite for the ends of justice, the Court shall grant the review, and its 
order in either case, whether for rejecting the application or granting the 
revibw, shall be final.” And then follows a provision that the opposite party 
is to have notice. And the respondents contend that the [140] order admitting 
a review in this case, though not the proper subject of appeal, was liable to 
be quashed, on the ground that the Judge had no jurisdiction to entertain the 
api^icaiaon, ioaomufch es there was .before him no distinct allegation of an error 
of law, nor any suggestion of the discovery of new evideqce. ^ 

m 
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Their Lordships, looking to the original application to review, are by no 
means satisfied that it does not contain enough to give the Judge cognizance of 
the matter upon the strictest construction of Act YIII of 1859. They allude 
particularly to the eighth ground of the petition, which refers to certain deeds 
and to certain evidence which seems to have been tendered in the course of the 
inquiry before Mr. S. H. C. Tayler, and rejected by him as unnecessary. That 
evidence, if not very material to the general question, was by no means imma- 
terial with reference to one ground which the learned Judge gave for rejecting 
the application, because be dealt with the fact of the deed being for consideration, 
whereas that which was propounded was not for consideration. Therefore, if 
he allowed that matter to influence hia judgment, it seems to be reasonable 
that the parties should have the opportunity of explaining those circumstances, 
and of having that evidence which he refused to admit brought before the 
Court upon a review ; the evidence in fact would be in the nature of evidence 
which they had been from some cause prevented from adducing on the original 
hearing. 

Their Lordships, however, do not rest their decision upon that narrow 
ground, because looking to the extreme generality of the terms used in 
these sections, particularly to these terms : '* other good and sufficient reason ” 
and necessary to correct an evident error or omission, or is otherwise 
requisite for the ends of justice,” they are not prepared to say that there 
is an absolute defect of jurisdiction whenever the parties have failed to show 
that there was either positive error in law, or new evidence to be brought forward 
which could not be brought forward on the first hearing. They do not consider 
that the case of Nasiiruddin Khan v. Indrofiarayan Chowdhry (B. L. K,, Sup, 
VoL, 367) and the other cases [141} cited (only limit the discretion of the 
Court in saying what reason is good and sufficient, or what may be so far 
requisite to the ends of justice as to support an application for review. Upon 
an appeal, where an appeal lies, it may be open to the Court of Appeal to say 
that the Judge ought not to have admitted a review ; but that is a very different 
thing from ruling that lie has acted wholly without jurisdiction. In the first 
case, the Appellate Court reverses the order, because the Judge has erred in the 
mode in which he has exercised a judicial discretion ; in the latter case, it 
quashes the order, because there was no discretion at all to be exercised. 

Their Lordships, for those reasons, are of opinion that the order of the 
High Court which is under appeal cannot be supjwrted ; and they must humbly 
advise Her Majesty to allow this appeal, to reverse the order of the High 
Court, and in lieu thereof to order that the rule to show cause why the order of 
Mr. Craster should not be set aside be discharged, with the usual costs in the 
High Court. 

The appellant, who has been obliged to come here, must, of course, have 
his costs of this appeal. 

Appeal allowed, 

.Agent for the Appellant : Mr. T, L, Wilson, 

Agent for the Respondents : Mr. Horace Earle, 


NOTEB. 

L I. INTERPRETATION OF ** SUFFICIENT REASON.*’ 

Applied to the Limitation Act, 1877, sec. 5, “ Huffloienb oauRe," (delay in review)' 

(1906) 8S Cal. 1899 : 1 0. L. J. 5iB. 
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II. BBTIBW “ FOR UT OrBBR 8UFFI01BMT RBABOH 

Teiuis wider thau English Law ; ground may depend on a question of law, or of fact, 
or of mixed question of law and fact, (1886) 9 All. 86. * 

No authority to review predecessor’s judgment on the ground of injustice : — (1878) 8 

Had. 10. 

Review of ordei receiving deposit of rent (Bengal Tenancy Act, VIII of 1865), “only 
where a party is affected and bound by the ordet reviewed against, and when he has a right 
to be heard in the matter, that he can apply for review but not otherwise: — (1887) 18 Cal. 186. 

Order granting review on a ground which would not support it does not render it illegal 
(discovery of new ovidoiico, after second appeal) : — (11)00) 10 M, L. J., 134. 

Mofussil Small Cause Court Judge’s jurisdiction to direct new trial of a case tried by 
his predecessor, s. 21 of Act XI of 1865 : — (1880) 6 Cal. 286. 

Effect of remand in contravention of s. 564 of C. P. C., 1882 : — (188‘J) 12 A. 510. 

III. RIGHT OF APPEAL BY IMPLICATION— 

Order rejecting application to appoint a receiver : — (1886) 10 Had. 179. 

Order refusing to grant an application to be made an insolvent appealable under C. I*. C. 
1882, s. 688 (17) (1880) 6 Cal., 168. 

ly. EXTENSION OF THE C. P. 0. TO ALL PROCEEDINGS IN CIVIL COURTS— 

Interim iiijuiictioii in second appeal . — (190i) 14 H. L. J. 471, F. B. 

(iuardiaii and Watxls Act (VIll of 1890) proceedings : — (1899) 28 Bom. 698. 

See also (1882) 0 Bom., 416 ; (1871) W. R., 222 ; (1868) 5 Bom., H. C. 215.] 

[ 2 Cal. 141] 

FULL BENCH. 

The 14ith AtigmU 1S7(S, 

Prpisent : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, 

Mr. Justice Jackson, Mr. Justice Macpherson and Mr. Justice. 

Markby. 

Bhyrub Chundor Bundopadhya Plaintiff. 

'versus 

Soudamini Dabeo Defendant.' 

Sale in Execution of Decree — Period from which Title of Purchaser dates — 
Confirmation of Sale — Liability of Purchaser for Government Revenue. 

The defendant became a purchaser at an execution-sale uf a share of certain property, of 
which the plaintiff hold another share partly as £142] zaniiiidar and partly as putnidar : the 
sale took place in September 1872, but thedetondant did not obtain possession until confirm- 
ation of the sale in May 1873. Between the date of the sale and the confirmation, a consi- 
derable sum became due for (Toverument revenue on the whole property, and to prevent its 
being sold, the plaintiff paid the whole of the revenue due. In a suit to recover the proportion 
due in respect of the share purchased by the defendant, Aefd, that, on confirmation of the sale, 
the share purchased by the defendant must be considered to have vesied in her from the date 
of the sale ; and, therefore, she was liable for the amount of (loverninent revenue in respect of 
her share which became due between the date of the sale and its confirmation. 

* Special Appeal No. 2715 of 1874, against the decree of a Subordinate Judge of Zilla East 
Burdwan, dated the 28th July 1874, modifying a decree of the Sudder Munsif of that district, 
dated the 29th of October 1873. 
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This case was referred by GARTH, G.J., and BlRCH, J., for the opihion of 
a Full Beach, in the following order of reference > - 

Garth, G.J. —The plaintiff and defendant in this suit became purchasers 
respeotively of two different shares in the same property at an exeeution sale. 
(The defendant only was a purchaser at the execution-sale : the plaintift held 
his share partly as zamindar and partly as putnidar). The sale was completed 
on the 15th Assin 1279 (30th September 1872), but the defendant did not 
obtain possession until the 24 th By sack 1280 (5th May 1873). Between the 
date of the sale and the time when the sale was confirmed (and when the 
defendant obtained possession) a considerable sum became due, in respect of 
the whole property purchased, for Government revenue ; and, in order to prevent 
proceedings being taken by the Government authorities to enforce payment of 
this sum, the plaintiff, who was the purchaser of by far the largest share of the 
property, paid the amount due to the Goverment authorities, and then brought 
a suit to recover from the defendant the proportion due in respect of her share. 

The defendant’s answer was that she did not become liable to pay any 
revenue to Government upon her share until after the confirmation of her 
purchase, and that ho part of the revenue claimed accrued due after that time. 

These facts being admitted, the question arises whether the defendant 
became liable to pay revenue in respect of her share from the date of her 
purchase, or from the date of confirmation of it. 

CI43] Upon tins point there are conflicting authorities in the High Court. 
The case of Kalee Dans Neogee v, llur Nath Boy Ckowdry (W. R., 1864. Gap., 
No. 279) api)ear6 to have decided, that the title of an auction -purchaser under a 
decree relates back to the date of sale although the sale may not have been 
confirmed until long afterwards ; the case of Bepin Beharee Biswas v. Jiidoojiath 
Ilazrah (21 W, R., 367), on the other hand, appears to have decided, that the 
title of a purchaser under similar circumstances accrues only from the date of 
confirmation of the sale. The point, therefore, is relerred to a Full Bench for 
their determination. 

Baboo Hkam Lall Mitter for the Appellant. —The plaintiff having paid the 
whole of the Government revenue is entitled to bring a suit for contribution. If 
the revenue had not been paid, the sale would not have l)een confirmed. Tjie 
certificate of sale being a valid transfer, the holder is entitled to rents and pro- 
fits from the date of the sale (Act VIII of 1859, ss. 259 and 264 : see Macpherson’s 
Cfvil Procedure Code, 5th edition, p. 304), and there is a remedy to recover 
against the judgment -debtor. In the form of certificate given in Broughton’s 
Civil Procedure Code, p. 799, tliere is not even a blank left for the insertion of 
the date of confirmation, nor is there any allusion to it made in the form of 
confirmation of sale in use on the Appellate Side of this Court. S. 259 states 
what is necessary to be set out in a sale certificate, and does not mention the 
date of confirmation. If the judgment-debtor were to pay Government revenue, 
the amount paid by him would be deducted from the debt due froih him. If a 
sale takes place in execution of a decree in force and valid at the time of sale, 
and the decree or judgment be afterwards reversed, the reversal does not affect 
the validity of the sale or the title of the purchaser — Chunderkant Swrmah v. Bm- 
sesmr Surma Chuckerbutty (7 W .R., 312). The Court must refuse to go into facts 
behiiyl a sale certificate — LalLa Bissessur Dyal v. Doolar Ghand Sahoo (22 
W. R., 181). It is bound to give full effect to the terms of a sale certificate, and 
cannot limit the effect of that certificate by conclusions [IM] and infmenoes 
drawn from other documents — Mookhya Bumbokraj Joshee y. Sam Lall 
Gomasta (14 W, B., 436). 
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Bftbu BykatUo haih Pal for the Bespondent. — The purchaser of a tenure 
at a sale for arrears of rent is held liable for rents frotn the date on which the 
sale may be ooniirmed — Beepin Behari Biswas v. Jadoondth Ilazrah (21 W. R., 
367). The purchaser is required to pay only 25 per cent, of the purchase-money 
(Civil Procedure Code, s. 253), and his right to take possession does not accrue 
until after 30 days, within which time the sale is liable to be reversed. If the 
sale ia not reversed, the judgment-debtor has the right of appeal. If the sale 
is not confirmed, the purchaser has not any right whatever to the property, and 
is entitled only in the discretion of the Court to interest on the money paid ; 
he is not held liable to debts with respect to the proiDerty purchased, until he 
is entitled to rents and profits. The sale is of no effect until after the confirm^ 
tion : and the purchaser is not entitled to receive any benefit until he has paid 
the purchase-money in full. 

Baboo Sham Lall Milter in reply. 

The following Opinions were delivered by the Full Bench ; — 

Oarth, C.J. (Kemp, Jackson, and Macphehson, JJ., coiwurnng). -The 
question which we propose to decide in this case is whether the plaintiff is 
entitled to recover from the defendant certain sums paid by the plaintiff for 
Government revenue due in respect of a share, now owned by the defendant, in 
a zamindari, the larger share of which belongs to the plaintiff. 

The proceedings do not show very accurately what the precise ix>8ition of the 
parties is : but the facts seem to be as follows : The plaintiff owns as zauiindar 
and putnidar (or partly as zamindar and partly as putuidar) a 15 annas 3 gandas 
3 cowris share of an estate, Lot Nimdaba, registered as No. 75 in the Collectorate 
of Burdwan ; and Krishnaprosonno Mozumdar and another were the zamindars 
of the remaining small share, 16 gandas 1 cowrie. The total revenue payable to 
the [I46j Collector in respect of the estate was Rs. 8,807, 4 annas 11 gandas. Of 
this, Rs.8,856, 9 annas 11 gandas represented the plaintiff’s share, and Es.450, 
11 annas was the share of Krishnaprosonno Mozumdar, And the plaintiff 
states in the plaint that he was entrusted with the payment of the whole 
revenue as well what was due in respect of his own share of the zamindari and 
his own share of the putni, as what was due in respect of the share of 
Krishnaprosonno Mozumdar, <^c. The share of Krishnaprosonno Mozumdar, 
Aic., having been attached and sold in execution uf the decree of a Civil Court, 
one half of it was purchased by the defendant Soudainini. Certain instalmei^ts 
of Government revenue having lallen due between the date of the execution sale 
and the date on which Soudamini's purchase was confirmed by the order of 
Court, they were paid by the plaintiff, who, in truth, was obliged to pay tiiem 
in order to save the whole estate from being sold by the Collector, The ques- 
tion is, whether, as the sale to Soudamini was eventually confirmed, she is not 
DOW liable to refund to the plaintiff the sums so paid by him. 

The defendant denies her liability in respect of any Government revenue 
which accrued due prior to the date of confirmation of her purchase. 

In our opinion the sale having been confirmed, and the purchaser having 
obtained a certificate, the interest of the judgment-debtor must be held, for the 
purposes of this suit, to have ceased from the date of the sale and to have thus 
be^me vested in the purchaser. That being so, we think that the purchaser, 
the defendant Soudamini, must be deemed the person liable to pay the amount 
of Government revenue in question, and that, therefore, the plaintiff is entitled 
to recover from bersthe payments which he made on account of her share of 
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the property amounting (after giving her credit for the Bs. 25 which she had 
paid) to Bs. 168* with interest on that sum at the rate of 6 per eent. from 
the time or times wh6n the payments were made. 

The judgment of the lower Appellate Court will be altered accordingly, 
and the plaintiff, the appellant, will have the costs of this appeal. 

[146] MaFkby, J.>-I concur in thinking that, under the circumstances of 
this case, the appellant had a right to recover from the respondent the amount 
claimed in respect of the two payments of Government revenue made by the 
appellant for the January and March quarters of 1872. 


NOTES. 

[TITLE OF THE EXECUTION-PURCHASER. 

I. STATUTORY CHANGES- 

The provisions relating to diis subject have boon frequently inodiliod : — 

By Act XII of 1879, there were introduced into sec. 816 of C. 1*. C.. X of 1877, these 
words — 

“ the title shall vest in the purchaser from the time when the sale is confirmed.” 

The C. r. C., 188*2, sec. 316 (which repealed C. P. C., 1877) enacted as follows 

” * * * such certificate shall licar the date of the confirmation of the sale ; 

and so far as regards the parties to the suit and persons claiming through or under them, the 
title to the property sold shall vest in the purchaser from the date of such certificate and not 
before : Provided that the decree under which the sale took place was still subsisting at that 
date.” 

The Civil Procedure Code, 1908, which repealed the C. P. C., 1882, enacts as follows : — 

Sec. 05.— Where immoveable property is sold in oxecutiou of a decree and such sale has 
become absolute, the property shall be cLeevied to have vested in the purchaser from the time 
v)}ien Oie }»ojierii/ is sold and not from the time when the sale becomes absolute* 

II. TITLE BEFORE CONFIRMATION UNDER THE PREVIOUS CODES— 

The following cases were under the repealed enactments : — 

The title did not vu.st until confirmation, (1888) 15 Cal., 546 and the right to mesne 
profits or pos.scssiou did not arise till then : —(1002) 21 All., 475. 

In the following eases it was held that though there passed to the purchaser no full 
perfected title, there yet remained in him an equitable or inchoate title outstanding : — (1802) 
17 Bom , 375 ; (1886) 10 Bom., 453 ; (1006) 11 C. W. N., 158 ; (1808) 2 G. W. N., 680. 

When foreclosure proceedings were instituted subsequently to the sale but before con. 
hrmation, the purchaser in execution sale was hold entitled to notice : — (1885) 11 Cal., 841. 

Without any alterations made in the Limitation Act, 1877, art. 188, corresponding to the 
change introduced by Act XII of 1870, in the C. P. G. of 1877, a suit which with reference to 
the date of sale was beyond the period of limitation but was within it when ^computed from 
the date of confirmation, was held barred ; — (1803) 17 Mad., 89. 

Government revenue is bound to be dischi^rged by the owner of the estate at the specified 
time when it falls due, and is not liable to apportionment : — (1880) 6 Cal., 380. 

A sale of certain villages, forming part of an estate, in execution of a deoroo, was followed 
by default in payment of GDvernment revenue. The sale was afterwards confirmed, and 
Bubsfiiuently thereto the estate was sold for the default in Government revenue. For the 
rights of the execution-purchaser in these oircuinstances, under the old law, see (1907) 7 C. 
L. J., A. a 28.1 


430 



BiiKrBMDRONAIH &C. V. BASSIOEB ROHMAiN &C. [1B76] I.L.B. 2 Cal. 147 

+ 

[2 Gal. 146 1 

FULL BENCH. 


The Mh September, 187(}. 

Present : 

Sir Richard Garth, Kt., Chief Justjoe, Mr. .Iitstice Kemp, Mr. Justice 
Jackson, Mr. Justice Macpherson, and Mr. Justice MArkby. 


Rajendronath Mookhopadhya One of the Defendants 

veft'am 

Bassider Ruhman Khondkhar and another Plaintiffs. " 


Landlord and Tenant — Notice to quit — Suit for Njectrnejit— Procedure. 

A ryot whose tenancy can only be determined by a reasonable notice to quit, expiring at 
the end of the year, can claim to have a suit for ejectment brought against him by his landlord 
dismiasod on the ground that he has received no such notice. 

This case was referr ed to a Full Bench in the following Order of Reference 
(in which the facts sufficiently appear) by 

MarKBY, J. — The facts of this case may be very shortly stated. The 
plaintifif was a cultivating ryot, not having (as far as appears) any right of 
occupancy and not holding for any specified term. In Jeyt 1277 (13tli May 
to 13th June 1872), his landlord, without giving him any notice at all, put in a 
fresh tenant. In Pous 1279 (I4th December 1872 to 12th January 1873), the 
plaintilT brought this suit to recover possession. The zemindar, who together 
with the in-coming tenant, defended the suit, alleged that the plaiutifT had 
relinquished li is tenure in 1276 (1869-1870). Both Courts have found that 
there was no relinquishment, and have given the plaintiff a decree. 

In special appeal it is contended that the plaintiff' had no title upon which 
he could recover possession. Of course, as against [147] any one but his own 
landlord, it is clear that the plaintiff had a title to recover possession ; and 
even as against his own landlord, I should have thought that the plaintiff 
could have recovered possession. It is, I think, clear upon the authorities tliat 
he could not have been ejected without reasonable notice, and then only at the 
end of the year — Bakranath Mandal v. Binodram Sen (1 B. L. R., F. B., 25) 
and Janoo Mundur v. Brijo Sinqh (22 W. R., 548). And unless his tenancy has 
been put an end to by this present litigation, it is still subsisting. 

This last point is the one upon which the doubt arises in consequence of 
a decision in Rem Chundei' Ghose v. liadha Pershad Paleet (23 \V. R., 440). 
There the learned Judges, whilst recognizing the right of the tenant to a 
reasonable notice to quit, expiring at the end of the year, seem nevertheless to 
consider that the institution of a suit is itself a sufficient demand of possession 
for the purpose of maintaining the suit, and that the tenant’s claim for a 
reasonable notice, expiring at the end of the year, will be satisfied by ^xing 
such a date for giving up possession as will be fair towards himself. 

* Special Appeal No. 3*205 of 1874, against a decree of the Officiating Subordinate Judge 
of Zilla Nuddea, dated the 22nd of September 1874, affirming a decree of the Munsif of 
Kustia, dated the 30th of May 1873. 
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If that be bo, I do not think the plaintiff in the present ease could recover 
. poBBOBBion ; he vrould only be entitled to some compeuBation for having been 
^ejected too soon. 

But with very great deference, 1 cannot bring myself to think that the 
decision I have referred to is correct. 1 do not see how the landlord, who has 
not determined tlie tenancy by a proper notice, can recover in ejectoeiit 
Even in the case of a tenancy -at' will, it is necessary under English law that 
the will should be determined — Doed. Jacobs v. Philips (10 Q. B„ 130), where 
it was argued that the will was determined by bringing the action, but the 
Court held that it was not so. The case of a ryot whose tenancy can only be 
determined at the end of the year by a reasonable notice to quit is a much 
stronger one. 

It seems to me impossible to consider such a ryot otherwise than as a 
tenant from year to year. I do not say that the incidents of the tenancy are 
precisely the same as those of a yearly tenancy in England. But I 

cannot think that the ryot can he ejected without a proper notice to quit. 

The case of Hem Chutider Ofiose v. Badha Pershad Paleet (23 W. R., 440) 
is based upon the decision in Mahomed Rasid Khan Chowdhry v. Jadoo 
Mirdha (20 W. B., 401) ; but I am strongly disposed to think that the learned 
Judges did not there intend to lay down any proposition of law at all. 1 think 
that decision only carries out a suggestion made by the Court for the benefit 
of the parties and in order to avoid further litigation. 

The question being one of great importance, I feel myself justified in 
referring to the Full Bench the question whether a ryot, whose tenancy can 
only be determined by a reasonable notice to quit, expiring at the end of the 
year, can claim to have a suit brouglit against him by his landlord dismissed 
on the ground that he has had no such notice, or whether in such a case the 
Court ought to give a decree in favour of the landlord, fixing a date for giving 
up possession, which shall be fair towards the tenant. 

Babu Baina Chimi Banerjee, for the Appellant, contended, that a ryot 
without either right of occupancy, or under-lease, was liable to be ejected by 
the landlord without a notice to quit having been given. [MacphERSON, J. — 
Reasonable notice is necessary Mandal v. Binodram Sen (1 B. L.R., 
B., 25).] The form in which the case is referred raises the question 
whether or not the bringing of an action is sufficient notice, but that question 
does not arise here. This suit is not by a landlord against a tenant, but by a 
tenant suing to be restored to possession. [GARTH, C. J. — If the tenant is 
entitled to notice to quit, although he has been turned out, yet he has an 
interest in the land.] The suit, when it is instituted, is sufficient notice — 
Hem Chunder Ohose v. Badha Pershad Paleet (23 W. R., 440). The procedure 
required by Beng. Act VITI, 1869, s. 53, does not contemplate a notice to 
quit in the English sense. [Jackson, J. —Section 53 provides for execution jof 
decrees.] Unless the tenant has a rig]^t of occupancy, he can have no protec- 
tion at sJl except that provided by the Act. [Garth, C.J. — It must 

be taken for granted that a notice to quit must be given : a reasonable notice at 
the cmd of the year — Mahomed Rasid Khan Chowdhry v. Jadoo Mirdha (90 
W. ijft., 401).] Notice is not a question of right, it may be given for the sake of 
convenience. When a landlord brings a suit, the only ground on ^ich the 
tenant can defeat the landlord is by showing, by an under-lease or by right of 
oflMmpaBoy, a right of po s se ss ion in the land. The tenaiBt can diwin a 
sufficient time, and Buob time oafi be fixed by the Court, 
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Moulvie MurhamvSt Hoasein for the Bespondent, was not called upon. 

The Opinion of the Eull Bench was delivered by • 

Garth, C.J. — We are of opinion that, in the case of a ryot of the class 
specified in the question referred to us, — i. e., a ryot whose tenancy can only 
he determined by a reasonable notice to quit expiring at the end of the year,- - 
the ryot can claim to have a suit for ejectment brought against him by his land- 
lord dismissed on the ground that he has had no such notice. 

NOTES* 

[ NOTICE TO QUIT - 

I. REASONABLE NOTICE REQUIRED— 

Reasonable notice is required in the ease of a yofirly holding . — (LSTH) t (Jal.. 339 ; (1904) 
8C. W. N., 774. 

II. WHAT 18 REASONABLE NOTICE- 

This is a question of fact ; not necessanh six months .—(1899) :ir»Cai., 7ril (case of 
Korfa raiyat in Manbhum). 

Six months would be reasonable ; — (1897) 24 Cal.. 720. 

Institution of the suit is no notice ; — (1901) 29 Gal., 203 ; (1900) (> (;. W. N. 199, 

III. WHEN NOTICE SHOULD EXPIRE — 

.\t the end of the year of tenancy : — (1901) (» C. VV. N., 09 ; hut sw (1882) 9 Gal., 48. 

IV. CASE OF TENANT HOLDING OYER- 

See as to this : — (1881) 7 Cal. 710. 

V. OBJECTION WHEN TO BE PREFERRED— 

May be raised on second appeal : — (1878) 2 Mad., 340. 

Yl. GENERAL— 

In (1907; 34 Cal., 516 F. B. : 11 C. VV. N.. 626 . 5 C. L. J., 457 this case was referred to 
for the views held as regards horitabJility of the non -occupancy rai>ati hulding.) 
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APPELLATE CIVIL. 

The J 4th September, 1H70 
Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice K. C. Mitter. 

Nathuni Mahton Defendant 

versus 

Manraj Mahton Plaintiff.' 

Hindu law —Mitahshara — Joint famUy — Suit hy one member for a specific 

share.. 

To a suit by one member of a Hindu joint family, living under the Milakshara law, for 
a specific share of the joint family property, all the member - of the family are necessary 
parties. 

This was a suit for recovery of possession of a two anna eight pie share in 
certain immoveable property. 

* Regular Appeal No. 26 of 1875, against a decree of Baboo Ram Pronaud, the Second 
Subordinate Judge of Zilla Patna, dated^the 8th of October 1874. 
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[liO] The plaint stated that the proi)erty in question was acquired by the 
plaintiff’s grandfather, who died leaving four sons, to whom the property des- 
cended in equal shards ; that the plaintiff’s father, the defendant Talawar. had 
two sons, and, on a private partition between them, Talawar took one- third of 
the four-anna share inherited by him. and his two sons each tooK a one-third 
share thereof ; that in execution of a decree obtained by one Bhurrut Das, the 
right, title, and interest of Talawar w^s put up fur sale, and purchased by the 
plaintiff outof his self-acquired funds ; that, subsequently, the defendant Natliuni, 
in execution of a decree^ which he alleged he liad obtained against Talawar, 
advertised the property in dispute for sale as the property of Talawar, and, not- 
withstanding a claim thereto preferred by the plaintiff, the property was sold and 
purchased by thedefendaiitNathuni, who dispossessed the plaintiff. The plaintiff, 
accordingly, brought this suit, making Nathuni and Talaw'ar defendants, for 
possession with mesne profits of his original one-third share and the one-third, 
subsequently purchased hv him. He alleged that the decree was obtained and 
the property brought to sale by the defendant Nathuni acting in collusion with 
Talawar, who had no power to alienate or encuniber the property without 
legal necessity, which did not exist. 

The plea of the deferulant Nathuni, upon which the case was decided in 
the High Court, was contained in the 8rd paragraph of his written statement, 
and was to the following effect : -Tliat the partition alleged by the plaintiff had 
never taken place, the family being still joint , and that the suit for a portion 
of the joint family property was not sustainable, all the members of the family 
not having been made parties. 

The lower Court, whilst holding that the family was still joint, upon the 
authority of Mahabeer Pn aad v. liamyad Sniqli 112 B. L. R., 90), overruled 
the objection of the defendant as to the right of the plaintiff’ to maintain the 
suit, and awarded him a decree for a one-anna tour pie share. The first defend- 
ant appealed to the High Court. The jdaintiff’ objected by w'a> of ci oss-appeal 
to the lower Court's finding as to the family being still joint. 

[1513 ^ahoo Kalin Mohun JJass for the Ai)ix3liant. 

Baboo Chund(^' Mad hub (Jhose (Mr. Sandtd with him) for tlie Respondent. 

The Judgment of the Court was deliveied by 

Garth, C. J. (who, after stating shortly the facts of the case and the 
finding of the lower Court, continued) : — We think that, having regard to the 
evidence, the lower Court has rightly held that the family of the plaintiff is 
still joint, and that there has been no partition of the family property as alleged 
in the plaint. 

That being so, it only remains for us to decide the ijuestion of law raised 
by the defendant, viz., that the present suit is not maintainable, and should be 
dismissed upon that ground. 

We think that this contention is well founded, and w'e find that the 
question has been settled by several autliorities -Uajaram Teicari v. Lachman 
Pershad (4 B. L. R., A, C., 118), Shea Churn Narain Sing v, Chukraree Pet shad 
Narain Sing (15 W. R., 436), and Cheyt Narain Sing v. Bunwaree Sing (23 
W. B.. 396) 

The decision referred to by the lower Court does not support the view 
whfch the Subordinate Judge takes ; in fact, .it rather supports the contrary 
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view, because it deeidd's that one out of several ineinbers of a joint Hindu 
family is entitled to recover the whole of the joint ])roperty in a suit in which 
all the iiieml)ers are parties. It does not decide, as has been erroneously 
supposed by Jibe lower Court, that a single mein her of a joint Hindu family 
governed by the Mitakshara law can recover a fractional share of the family 
property, which would on partition fall to his lot. Tliat decision further points 
out the mode in which the joint proiwjrty should be partitioned and the divided 
shares disposed of, but with that question wo are not concerned in this case. 

For the reasons given above, we think tlie plaintiff s suit should be dis- 
missed, upon the ground- tliat he, still being a member of a joint Hindu family, 
consisting of himself, his Ctw} father, and his lirother, cannot maintain this 
suit for the recovery of a two-third share of a joint lamily property. 

Upon this ground, the decree of the lower Court must he reversed with 
costs. 

Appnil nllouwd. 


[2 Cal. 152] 

FULL BKNCIf. 

Tkr I Uh Auijmf, iHKi. 

* rUESKNT : 

SiH HiCHAKI) (iAHTH, KT., CHIEF JUSTICE, Mr. JUSTICE KEMP. 

Mr. Justice Jackson, Mr. Justice Macphbrson and 
Mr. Justice Mahkry. 


Denolmndhoo Chowdhry Defendant 

or rails 

Kristomonee Dossoe Plaintiff. ' 


Ros judicata - Act VI 1 1 of I hoi), s. '•i -For7nci suit to rrcover^siuur 
propcrtij on different qroimds. 

CortMiiii propi’rU , (originally boloiiging tw the hiisbuncl of tlio plfiiiitiiT, was tionvovod by 
hull bv dwd of gift to bis daugliWr, afUT lioi uiiirriago with tin* dohnidant, }i‘< hor stndhaii. 
St'iiio years after Ibo daughter’s death, the pl.iintilT brought a suit to recover the property, on 
the ground that the deed of gift was ;t forgers , and that she \v IS entitled to the property ii^ 
heiies.*. of her husband , but her suit was disnii'^sed, the deed (jf gift being fouud to be genuine. 
In a suit subsecjiieiitly brought to reeovtr tlic same property, on the ground that the plaintiff 
was heiress of her daughter, held b\ the majority of .i Pull Hench (< i MtTH, C. J dinnenting) 
that the suit was barred. 

This, ca.se was referred by (lARTH, C. J., and lilRCH, J., to a Full Bench 
in the following order of reference : - 

Garth, C. J.-“In this case tlie plaintiff sues to establish her right to certain 
land as lieiress of her daughter, the deceased wife of the defendant Deno- 
bundhoo, and tlie facts were as -follows : — 

The property in question originally belonged to tiio plaintiff’s husband, and, 
some time after the marriage of their daughter, viz., in tlie year 1262 (1855), 
the plaintiff’s husband conveyed this property by deed of gift to the daughter 
as her stridhan. The [153] daughter died in the year 1268 (1861) and, some 

* Speciul Appeal No. 373 of 1875, against ix- decree of Baboo Obhoy Churn Roy, the 
Subordinate Judge of Zilla Bungporo, dated the 4th of December 1874, re\er8ing a decree of 
Baboo Motboora Lall Roy, the Munsif of Badiakhaleo, dated the I9th of March 1874. 

f 
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eight years after her death, the plaintiff claimed and brought a suit to recover 
this property, upon the ground that the deed of gift was a forgery, and that she 
was entitled to the property as heiress to her husband. In that suit it was 
decided, that the deed of gift was genuine and valid, and 
plaintiff’s suit was dismissed. The plaintiff then brought 
claiming the property as heiress of her daughter, and the answer which the 
defendant makes to her claim is two-fold : 1st, that she is estopped or otherwise 
legally prevented from bringing tliis suit by the judgment in the former suit, 
inasmuch as she is seeking to recover the self-same property, although by a 
different right, which she claimed in the former suit : and 2nd, that, under the 
circumstances, the defendant, as the husband of the plaintiff's daughter, is 
entitled to the property as the heir of his deceased wife, and that the plaintiff 
has no claim to it as heiress to her daughter. 

Upon both these points, there are conflicting decisions in this Court. 

As regards the first point, the case of Nuftir Chunder Pal Ckotodhry v. 
Ltvckhee Monea Dabcc (9 W. R., 300) decides, that a party who brings a suit to 
recover land under one title, and is defeated, is barred from recovering that 
same land in another suit, though by a different title: and the case of Aaghore 
Nath Ghosal v. Roop Chand Mmulul (13 W. R., 97) appears to decide that, 
under somewhat similar circumstances, a party may lying a second suit, though 
defeated in the first, if he claims by a different title. 

As regards the second point, the case of J iidooyw.th Sirea) v. Russunt 
Coom.ar Roy Choivdhry (11 B. L. R., 2B6, at p. 287) decided, tliat the daughter's 
husband was entitled as his wife's heir to succeed to her stridhan in prefer- 
ence to her brother or mother, and in the same case on review (11 B. L. R., 
295) it was held by two other learned Judges, that the mother, and not the 
husband, is the preferential heir, 

[ld4] The following questions, therefore, are referred to a Full Bench for 
decision : ^ 

1. Whether a plaintiff , who has brought a suit to recover property ujion 
the strengtii of one title, and has been defeated in that suit, can bring a suit to 
recover the same property upon the strength of another title, of which he might 
have availed himself at the time the former suit was brought, but which he did 
dot set up in the plaint then filed ? 

2. Whether, under the Hindu law of the Bengal school, a husband is the 
preferential heir to the stridhan of his wife given to her after marriage by her 
father, such wife dying without issue, and having a mother her surviving ? (The 
point raised by this question was abandoned by the appellant in argument.) 

Baboo Bhuygobutty Churn (ihcse, for the Appellant, contended that the 
plaintiff had lost her right by any title, existing at the time of the institution 
of the first suit, which was not then urged — Shih Shilnkur Neogy v. Kuro 
Soonduree Goopta (13 W. R., 209). She was bound to disclose her titles at 
once ; the cause of action is a very different thing to the title — Brojo Lall Ray 
V. KheMurNatk Mitier (12 W. R., 55) ; see also Aununqo Mohun Deb Roy v. 
Unnoda Dos&ee (17 W. R., 351). A plaintiff is debarred from suing to recover 
possession of land claiming it as a part of a talook, after having previously sued 
unsuccessfully to recdver possession of the same land claiming it as a towfiT (or 
excess ) — Vtnaiara Debiv, Krishna Kamini Dasi (2 B. L.' R., A. 0., 102), the 
judgment in which case was upheld by the Privy Council (11 B. L. R., 158). 


consequently the 
the present suit, 
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[Garth, C. J.-— In that case the claim was as a talookdar in both suits, and 
the evidence in both exactly the same, so that it was not on two titles that the 
suits were brought.] In each case the character of the l&nd had to lie proved. 
The fact of the plaintiff in that suit being kept out of possession gave a cause 
of action in Tboth suits. The cause of action here was the alleged wrongful 
withholding of the land. A plaintiff is bound to include in his suit all the 
existing grounds [153] against the validity of a sale, and is not allowed to bring 
a second suit to show additional grounds -Ahhmim Doss v. Snram Doss (3 
B. L. R., A. C., 421). [Garth, C. J. — In all these cUf^e-s it has been taken that 
the title is no part of the cause of action. I do not agree with that.] A suit, 
claiming property by a title on inheritance, is barred by ss. 2 and 7, Civi 
Procedure Code," where a claim on a title derived by gift has been already 
adjudicated — Dudsar Btbecv. Shakir BurkumJaz (15 W.K., 168). | Garth, C.J.— 
It seems to me that in a country like this, whore, as in tlie mofussil, good 
advice may not be always available, a iierson may not claim a property in tlic 
proper manner.] 

Baboo Grija Sunkar Moznonidar for tlie Respondent.- -Tlie plaintiff could 
not have raised the alternative claim in the first suit : the claims would have 
been contradictory. [Jackson, J.— It might have boon made in the lower 
Court, though perhaps ngt in special appeal.] The cause of action is not the same 
in both suits : in the first suit it accru^ when the husband died ; in the second, 
when the daughter died. The right to the property accrued at different times, 
although the daughter had died before the institution of the first suit. The 
rule of law applicable to the defence of res ptdwaia in bar of a suit is not only 
when tlie same property or subject of demand is in dispute ; but it must also 
appear that the identical question of right or title had been in jndicw— 
Chinniya Mudali v. Venkatachelfa Pillai (3 Mad. H. C. Rep., 320). It is not 
compulsory on the plaintiff to join all his causes of action in one suit— s. 8, 
Civil Procedure Code, i Acclaim on deed of gift having been defeated, does not 
estop a claim of inheritance — Ju^dtssoree Dehea v. Kalacchinuler Lahoree (S.l). 
A., 1855, 446). It is a mistake to suppose that s. 2, Act VIIl of 1859, applies 
to the present suit. The land sued for may be the same, but there is no identity 
of cause of action in the two suits. A huit to recovei* rent against a tenant, 
and a suit to recover possession against the same tenant as a trespasser, are not 
for the same cause of action- -Kadtr Buksfi v. Oolam A li (9 W. R., 90) : nor is a 
suit [186] to enhance rent on the same cause of action as one to recover arrears 
of rent — Soorasnofuierea Dabea v Golam Ally (15 B. L. K., 125, note). 


*[Soc. 2. — The CiviJ Ci)urt.N shall not take cogiiizanco of aijy 
Unless suits previously suit brought on a cau.se of action which shall have been hoard 
heard and dctcrniincU. and determined by a Court of compel, cut jurisdictbm in a former 
suit between the same parties or between parties under whom 
they claim. 

^ Sec. 7 : — Kvcfn suit shall iochule the whole of iho claim 

Suit to include the whole arising out of the cause of action, but a plaintiff may relinquish 
claim. Belinquishineiit of any portion of his claim in order to bring tho suit within the 
part of claim. jurisdiction of any Court. If a plaintiff relinquish or omit to 

sue for any portion of his claim, a suit for the portion so relin- 
quished or omitted, shall not afterwards be entertained.] 


Joinder of causes of 
action in the same suit. 


t[8ec 8 : — Causes of action by and against the same parties, 
and cognizable by the same Court, may be joined in the same 
suit, provided tho entire claim in respect of the amount or value 
of the property in suit do not exceed the jurisdiction of such 
Court.] 
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The following cases were also cited and distinguished : — Soorjomonee Dayee 
V. Suddanand Mohapdtter (12 B. L. R., 304j, Woormto/ra Uebia v. Unnopoorna 
Ddssee (11 B. L. R., fSy), Srimut Rajah Moottov Vijaya Raganadha Bodka 
Gooroo Sawmy Periya Odaya Taver v. Katania Natchiar (11 Moore’s I.A., 60). 

Baboo BhittpfobuUy Churn Ghose in reply. —The case of Chinmya Mudali 
V. Venkatachelia Pillai (3 Mad. H. (j. Rep., 320) is disposed of by Kashec 
Kishorc Roy Chowdhry y Knsto Chiuuler Sandy al Chowdhty (22 W. R., 464), 

The following Opinions were delivered by the Full Bench : — 

Garth, C. J« — In this case 1 have the misfortune to differ in opinion from 
my learned colleagues. The (Question which we have to decide is, whether the 
plaintiff in this suit is hai red by the judgment in a former suit. It is said that 
she is so barred by the second section of the Civil Procedure Code, which enacts, 
*' that the Civil Courts shall not take cognizance of any suit brought on a ‘ cause 
of action ’ which lias been heard and determined by a Court of oomi»etont 
jurisdiction, in a former suit between the same parties.” 

Is then the “ cause of action ” in the present suit the same cause of action 
which was adjudicated upon in the former suit*’ Tliis depends ujiun what is 
meant by the words “cause of action,” and I believe it has never been seriously 
doubted, either here or in England, that the tJ*uo meaning of that ex[)res8ion is 
not the claim itself, as for instance, the money, or goods, or land, which the 
plaintiff seeks to recover, iiut the grounds upon which that claim is founded. 
For authorities upon this point in England, see Jackson v. Hfnttal (L. R., 6 C. P., 
542), Durham v. Spcncc (L, R., 6 B\ch. 46), and the cases cited in Day’s Common 
Law Procedure .Vets, 17 and following pages. It seems cloai' from other 
sections of the Civil Procedure Code, that this is tlie sense in which the 
framers of that Act intended to use the idirase. Tlio 7th [137] section 
of the Code enacts, tliat “every suit shall include the whole of the claim 
arising out of the cause of action,” treating the claim as one thing, and 
the cause of action as iiiother, and obviously meaning this -that if, for 
example, the plaintiff’s claim is Hs. 600 founded upon a bond (the Rs. 500 
being his claim, and the bond and broach of the condition of the bond 
being his cause of action) h(». shall not divide his claim, and sue for part of the 
Re. 500 in one suit, and for ])art in another. .\nd s > in the case of land, if a 
man claims an estate upon the ground that he is heir to his father (the estate 
being his claim, and his tith) by inheritance being his cause of action), he is 
not to bo allowed to claim a portion of that estate in one suit, and the remainder 
in another suit. 

If then the true moaning of the word.s “ cause of action ” is the ground 
upon which the jdaintiff’s suit is founded in each particular case, it will be 
found that the rule which is laid down in s. 2 of the Civil Procedure Code is 
really the same (so far as plaintiffs are concerned), and has ihe same force and 
effect as the rule of “ res judicata'" as it has always been recognized and acted 
upon in England and in other countries in Euro])o where the civil law obtains. 

According to that rule, in order to make an adjudication in one suit a 
bar to a plaintiff’s proceeding in another, it must be shown : Is^, that the 
parties in both suits are the same ; 2ndly, that the thing sought to be re- 
covered is the same ; Srdly, that the grounds upon which the claim is founded 
are the same ; and 4:thly, that the character in which the parties sue or are 
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sued is the same. Thfs is the law established in England by a long current of 
authorities, which will be found colleciied in the notes to The Duchess of 
Kingston's case (2 Rmith's L. C., 695, et setj.) and in 2*l^hillips on Evidence, 
IfJth and following pages. 

The rule of civil law to the same effect, adopted gonei'ally by the English 
as well as the Civil Courts, is thus stated by Vinnius, whom Lord Chancellor 
WESymiRV quotes in the case of Hunter Stewart, 31 L. J., Ch., 346, (to w'hioh 
1 shall presently refer) as being the best ex))o8ition of the civil law upon the 
subject. 

[158] “ E.rcepitn re? judicatfe non ahter ttgent? ohslat, (juavi s? endcm 
(jUteMio inter easdeni jiersonas revocetiir, ftaffiie, Ua (Inninn iioret, si omnia sini 
eadem, idem corpus, eade.m quantiins. Idem jus, e.adcm causa pelendi, eademque 
conditio personal umJ' It is not enougli that tho parties and the subject of the 
suit should 1)0 tlie same, hut also that tho ground or right upon which the 
plaintiff ’s claim is founded should also be substantially the. same. Ey using 
the word '* substantially, ” 1 desire to exclude the supposition that a plaintiff 
may evade the aj)plication of the rule, merely b> varying his form of pleading, 
or by describing the subject- matte»* of his suit, or expressing his rights, in 
different language. If the self-same (juestion of right or cause of action has 
hueii in substance heard and decided between the same parties, no matter 
what tho form or languago of tho jdoadings may be, the decision is conclusive 
hetwreen them, ft is especially necessary to bear this last consideration 
in mind, because I believe it wdll be found that much a])parent contrariety of 
opinion in the authorities may be explained by a careful attention to this point. 

Let us now" proceed to examine tho facts of tho present case. 

In tho first suit tho plaintiff' (a wddow") sued to recover certain land wdiicli 
once belonged to her husband, u])on the ground that she w’ns his heir. She 
and her husband had liad one child only, a daughter, who w"as flead, and that 
daughter’s husband was tlie defendant in the suit : and he claimed the property 
on the ground that tho plaintifT'.s husband luul, in liis liietime, after the 
daughter's marriage, conveyed it l)\ deed to the daughter, and that he, the 
defendant, w-as the daughter’s heir. The plaintiff’s case was that the deed 
under which the defendant claimed was a forger> ; and the sole question raised 
and determined in that case wnis as to the validity of this deed. Tlie deed was 
found to be genuine, and the plaintiff ’s suit was consequently dismissed. * 

The plaintiff’ then brought the present suit, founded upon the fact that 
the deed, having been held valid, passed tho jiroperty to the daughter, and that 
she (the plaintiff), and not the defendant, w-as her daughter’s heir. Whether 
or no she was right in this, dejiended ujion a doubtful question of Hindu law, 
[159] which was decided differently by tw"o different Eenches of the High 
Court : NoumaN and Loc’H, JJ., deciding first that the daughter’s husband was 
the heir ; and Loups Jackhon and Mitter, JJ., deciding on review that the 
mother was the daughter’s heir. It should be specially noted that this question, 
upon which the merits of the second suit entirely depended, was never raised 
in the first suit. Tlie first suit was to establish the plaintiff’s title as heir to 
her husband, by invalidating the conveyance to the daugliter. The second suit 
was to establish the plaintitf's title as heir to her daughter through the medium 
of that very deed. It should also be noted, and it will be found extremely 
important, when we come to examine presently the decisions of the Privy 
Council, that in these cases the plaintiff had never been in possession of the 
land in dispute, and that, consequently, she was not suing for any dispossession 
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by the defendant. She was seeking to estabish her title to land which she 
had never possessed, and consequently she was bound, as I conceive, and 
as I shall explain more at length presently, to state in her plaint what her 
title was. 

It is obvious that the only question raised in the second suit was not 
(in the words of s. 2) heard or determined in the first suit, and that if, under 
these circumstances, we are compelled to decide this case in the defendant's 
favour, we shall he depriving the plaintiff of what is manifestly her right. Still, 
if law and authority oblige us so to decide, we are of course bound by law and 
authority whatever may be the right of the parties in this particular suit. 

The defendant contends, as I understand, that the cause of action in both 
cases was the same, because both suits wore to recover the same land, of which 
the defendant was alleged to he in wrongful possession, and that the fact of the 
plaintiff in the one suit claiming under a totally different title from that on 
which slie relied in tlie other suit makes no difference. The justice of this 
contention seems to me to depend upon the question wliich 1 have already 
discussed, viz., what the cause of action really was, and whether the statement 
of the plaintiff’s title in each suit formed a material part of her cause of action. 

[ 160 ] The solution of this question will, 1 think, be materially assisted by 
a reference to the 26tli section of the Civil Procedure Code, which directs what 
statements the plaint shall contain. It is to contain the relief sought for, 
the subject of the claim, and tiie cause of action (iiere again treating the 
cause of action as a different thing from the claim), and then, in the instance 
given under paragraph 4 of the same section it is said : If the suit be for an 
estate, that plaint should ask for possession of the estate, of which the plaintiff 

was dispossessed by the defendant, on the day of or to which the plaintiff 

became entitled by iniieritance or gift, or purchase or otherwise, as the case 
may he, on or about the day of 

These instances or examples will he found to comprise two distinct classes 
of suits: those which might be the subject of an action of trespass in 

England, where the plaintiff' had been once in possession and has since been 
wrongfully dispossessed by the defendant, and in which it is unnecessary to 
state specifically in the plaint the nature of the plaintiff's title, because his 
possessory right is sufficient to enable him to maintain the suit ; and 2ndly, 
cases where the plaintiff' never has been in possession, and where consequently 
he cannot rely upon his possessory right, but must state the grounds or title 
upon wliioh his claim is founded, as by purchase, or by gift, or by inheritance, 
as the case may be. In these cases, a plaintiff could not have sued in trespass 
in England, nor could he have relied upon his possessory title, because he 
never liad a possession [see Litchfield v. Beady (5 Exch., 939), Turner v. 
Cameron* H Steam Coal Ccmjiany (5 Exch., 932), and the cases cited in Bullen 
and Leake, 359j , and consequently the Code requires, as 1 read it, that in these 
cases the plaintiff shall state what his ground of claim is, and that ground of 
claim, whether it be by right of inheritance or purchase, or otherwise, forms 
his cause of action, and is a material portion of the plaint. It seems difficult 
to explain the 26th section of the Code and the examples which are given in 
any other way. 

In this case, therefore, the plaintiff, never having been in posses- 
sion of the land in question, was bound to state her ground of claim to it, and 
she did so in the first suit by claiming as heir to her husband. Having made 
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her olaitQ on this griund, if at the trial she had proceeded upon some other 
ground, as, for instance that she had purchased the estate from a stranger, the 
Court, in my opinion, ought to have refused to hear Jier upon it, because she 
would then have been proceeding upon a cause of action materially different 
fr^ that disclosed in the plaint, and which the defendant did not come to trial 
prepared to contest. If, therefore, the plaintiff ’s title as heir to her husband 
was her cause of action in the first suit, how can it possibly be said that the 
second suit, which was founded on an entirely different title, viz., as heir to 
his daughter, upon a different state of facts, was upon the same cause of action 
as the first. 

But then it is further argued by the defendant, that if the cause of action 
in the second suit was not included in the first, it ought to have boon ; and 
that the plaintiff was bound to bring forward in her plaint any ground or title 
upon which she could possibly have claimed the property at the date of th^ first 
suit. My answer to this contention is, that there is no law that 1 know of which 
obliges the plaintiff to do this ; an^ that, in the absence of any sucli law, the 
Court has no right or power to impose such an obligation upon a suitor. 

The 2nd section of the Civil Procedure Code does not lay down any rule 
of the kind, unless indeed the words “ cause of action ” are intended to liave a 
very different meaning from that which I attribute to them. If in every case 
where land is sought to be recovered, the cause of action is merely tliat the 
plaintiff is entitled to possession (no matter by what right he claims, or whether 
he ever has or has not been previously in possession of it), the defendant’s 
contention may be right. But then it is difficult to see why the 26th section 
of the Civil Procedure Code should require the plaintiff to state his title or 
ground of claim in his plaint. The examples given in section 26 would seem 
in that case to be only misleading and superfluous. 

[ 162 ] I have already explained that such is not my view of the section : 
and if it were the true one*, I can see that, in very many instances, it might be 
productive of great injustice and inconvenience. Suppose, for example, that A 
sues X to recover land, upon the ground that it belonged to B, and that he, A, 
is B*s son and heir. The answer of X is, that A is not the legitimate son of B, 
and A is defeated upon that ground. A then brings another suit against X, in 
which he claims a portion of the same property, setting uii a will of B, by 
which he divided the property in equal shares to his two illegitimate children, “1 
claiming to be one of those children. The defence is, that A is barred by the 
adjudication in the former suit. Now, if A was bound to bring forward in the 
first suit every ground of claim which he had to any part of the property in 
question, then no doubt he would be barred in the second suit. But surely it 
would be highly unjust and inconvenient that he should be obliged to set u]) in 
one and the same suit two distinctly conflicting claims. The first suit being 
founded on the contention that he w^as A's legitimate son, his evidence in that 
suit would, of course, be directed to that contention. If he were to be com- 
pelled in that same suit to bring forward his other claim, and to show by 
other evidence that he was the illegitimate son mentioned in the will, it is 
obvious that he would be placed in a most difficult and unfair position. Again 
take another instance : A brings a suit for land against X, claiming as heir to 
his father. He is defeated on the ground that the property was his uncle’s, 
and not his father’s. At the time this suit was brought, his uncle was in fact 
dead, though A did not know it. He then brings a suit against X, as heir to 
his uncle. Is the previous adjudication a bar ? If the cause of action in both 
actions is that A is entitled to the land, no matter how or why, A is, no doubt, 
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barred, beoaudethe second section makes no exception in favour of persons who 
are not aware of their fights, and Courts of law have no power to import such 
an exception into the section. If the cause of action in the second suit is 
really the same as in the first, it is no less the same because the plaintiff when 
he broiight the first suit was not aware of the other title upon which he reljpd 
in his second suit. The section says nothing either as to the plaintiff’s know- 
[103 j| ledge of his rights, or as to the time when those rights accrued, and, 
therefore, if the defendant’s contention is correct, a man who has once brought 
his suit to recover an estaAie and failed, has exhausted his whole cause of action 
in respect of that estate, not only all his grounds of claim which he may then 
have, and of which he may not be aware, but also, if the argument of the defend- 
ant is right, every other ground of claim to which he may become entitled in 
the future. It is impossible, as it seems to me, that this can be the real meaning 
of the section. 

I now come to deal with the authorities ; and I am aware of course that not 
only in this Court, but in the other High Courts of this country, the question 
now under consideration has been frequently discussed, and that there are con- 
flicting decisions upon it. So far as this Court is concerned, 1 consider that 
those decisions are now under review, and, therefore, with great respect for the 
authors of them, I shall abstain from noticing more than one or two cases ; but 
I will refer to some other higli authorities, which 1 consider particularly deserving 
of attention ; and more especially, to certain judgments in the Privy Council, 
which it is said compel us in this instance to decide in favour of the defendant. 

The first case to which I shall refer is Chinniya Mudali v. Vcnkatachella 
Pillai (3 Mad. H. C. Eep.. 320). 


In that case the plaintiff sued to set aside the sale of a village which had 
been made by his grandfather [so far as concerned his (the plaintiff’s) share in 
that village] , upon the ground that the grandfather had made the sale without 
his (the plaintiff’s) consent, and not for any family purposes. One answer to 
this claim was, that the plaintiff’ was barred by a previous adjudication in another 
suit. Two other suits had in fact been brought some years before ; the first by 
the plaintiff's father against the father of the defendant, to set aside the same 
c(^d, upon the ground that the grandfather, when he made it, was imbecile, 
and that the sale was without the plaintiff’s father’s consent. This suit was 
decided against the then plaintiff on the ground that the grandfather, when he 
made the deed, was not imbecile, [164] and the Judge distinctly refused to decide 
the case upon any other ground. In 1862 the plaintiff again sued the defendant 
on the same ground as his father had proceeded, and that suit was dismissed, 
because it was ren judicata. It was then contended that the third suit was 
founded on an entirely different cause of action, not heard or adjudicated upon 
in either of the former suits, inasmuch as it impugned the validity of the deed, 
not on account of the imbecility of the grandfather, but on the ground that the 
sale was without the plaintiff’s consent and not for family purposes : and the 
Court (Scotland, C. J..and Holloway, J.) were of that opinion. They held* 
that although the Judge in the first of the former suits might have adjudicated 
upon the subject of the third suit, he advisedly and distinctly refused to do so, 
and consequently that the cause of action in the third suit had not been heard 
or adjudicated upon in the first. A very learned judgment was delivered by 
Scotland, 0. J., and Holloway, J., in that case, in which the principles of the 
law, and especiidly of the civil law upon the subject, are very clearly explained. 
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Another well-kofbwn case in England to the same etfeotf wan decided by 
Lord Chancellor WestbubY in the year 1868 — Hunter v. Stewart (31 L. J., Ch., 
346). In that case the plaintiff had filed a bill in the Supreme Court of Sydney 
in the year 1843, claiming to be admitted as a shareholder in a Loan and Banking 
Company upon certain grounds set forth in the bill, and this suit was decided 
against him. He subsequently filed his bill in England to obtain similar relief, 
but his claim was founded upon different grounds and equities from those upon 
which he relied in his former suit, although he might, if he had pleased, have 
relied upon them in that suit. T^ie Lord Chancellor. held notwithstanding that 
the suit was not barred. His Lordship says : — “ It is indeed true, that the case 
made by the second bill must be taken to have l)een known to the plaintiff at 
the time of the institution of the first, and might have been then brouglit forward ; 
and it may be said, therefore, that it ought not now to be entertained ; but I 
find no authority for this [1633 position in civil suits, and no case was cited 
at the bar, nor have I been able to find any in which a decree of dismissal of 
a former bill has been treated as a bar to a new suit, asking the same relief, but 
stating a different case, giving rise to a different equity." That case has 
never, as far as I know, been overruled, and it is, undoubtedly, a very strong 
authority in favour of the present plaintiff. 


I now come to the cases in the Privy Council, which arc said to be at 
variance with the plaintiff’s contention. The first of these is Srimut Rajah 
Mooitoo Vijaya Raganada Bodha Gooroo v. Kainma Natchiar (11 Moore’s I. A., 
50). In that case suits had been brought in the year 1832 to recover possession 
of a zemindary, and one of the principal questions was, whether the zemindary 
was a divided or an undivided estate ; one of the parties (/I) claimed under an 
alleged will of the zemindar last seized. The Courts in this country decided 
against the validity of the will, and, upon appeal to the Privy Council in 1844, 
their Lordships considered that the question whether the property was a divided 
or undivided estate was a very important one, and had not been properly tried ; 
they, therefore, *remitted the case to India, giving liberty to the parties 
to bring a fresh suit for the purpose of trying that question. Fresh suits 
were, accordingly, brought in this country, and in those suits A again 
claimed the zemindary under the alleged will made by the late zemindar ; 
though at the trial he rested his case rather on the ground of the property being 
undivided than upon his claim under the will. Upon this suit being appealed 
to the Privy Council, A ’s Counsel distinctly and advisedly gave up all claim 
under the will, admitting that he did not intend to treat it as a will at all, and 
resting his case entirely upon other grounds. A, being defeated in these suits, 
instituted a fresh suit in this country for the purpose of establishing the validity 
of the very will upon which he had founded his claim in both the two former 
suits, and which he had afterwards expressly renounced by his Counsel in the 
second suit ; and the Courts here held that he w'as barred by the judgment 
[166} in the former suit from making this fresh claim. He then appealed to 
the Privy Council in 1866, and their Lordships decided that as in the former 
suit the plaintiff had distinctly put forward his claim upon the will, and then 
abandoned it, the abandonment must be considered as conclusively binding 
upon him, as if the Court had actually decided against the validity of the will 
and that in attempting again to enforce his claim under the will he was 
proceeding to enforce a cause of action which had already been put forward in 
a former suit and disposed of. There is nothing in that decision, as it seems 
to me, which conflicts in any way with the opinion whicli I entertain in theiire- 
sent case. The will upon which the plaintiff’s suit was founded had been made 
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the actual subject of claim in the previous suit, and it was no less adjudicated 
uix}n in that suit, because the plaintiff by his Counsel chose to renounce it. 

Then comes the very important case of Woomatara Dehia v. Unnopoornti 
Dassec (11 B. L. R, 158). In that case certain disputes had arisen in this 
country between the plaintiff and other persons on the one hand, and the 
defendants on the other, as to the boundaries of certain parcels of lands : and 
these disputes became the subject of proceedings (Ist) before the Deputy 
Collector, (2nd) before the Superintendent of Surveys, and lastly, before the 
Bevenuo Commissioner, who made an order as to the boundaries, which, as 
the plaintiff contended, deprived her of upwards of 3,000 bighas of land, to 
which she was entitled. The defendants, accoidingly, took possession of this 
land from the plaintiff, and the plaintiff then brought a regular suit against the 
defendants to recover it back, alleging that they^'^had dispossessed her of the 
property. In that suit she described the land of which she had thus been 
dispossessed as toiofir land, and upon the suit being tried the plaintiff was 
defeated. She then brought another suit to recovef the self-same land from the 
defendants, alleging a dispossession precisely as before, but describing the land in 
her plaint as belonging to her ancient talook. The Principal Sudder Ameen upon 
[1673 the trial came to the conclusion that the plaintiff was making in substance 
precisely the same claim as she had made in the former suit, and considered 
that she was, therefore, barred. The plaintiff' then appealed to the High Court, 
and the appeal was heard by PHEARand Hobhouse, JJ., who dismissed it upon 
the same ground (2. B. L. B., A. C., 102). Phear, J., in his judgment says : — 
“ In both suits they sought to recover from the defendants the same land, on 
the ground that it was wrongfully hold from her by the defendants ; and the 
wrong-doing of the defendants was in the one suit the same act or series of 
acts as in the other.” The case then came on before the Privy Council, and 
was heard in 1872, when their Lordships affirmed the decision of this Court, 
considering that the case was barred by s. 2 of the Civil Procedure Code. It 
was argued in that case, that the plaintiff', in the first suit, made her claim 
upon an entirely different title from that which she pul forward in the 
second suit ; but their Lordships’ judgment, as I understand it, distinctly 
proceeds upon the ground that the cause of action in that case had nothing to 
do with title : that she was in fact setting up precisely the same right in the 
one case as in the other, and that the allegation of diversity of title was 
merely a shift for the purpose of endeavouring to try the same question over 
again under another phase. Their Lordships say : — “ The first question which 
occurs to their Lordships (upon s. 2 of the Civil Proc^idure Code) is, what is 
meant by the ‘ cause of action and, in the present case, they are clearly of 
opinion ihat the cause of action in both suits was the dispossession of the 
appellant by the fixing of the boundary which is now complained of, and the 
other proceedings which culminated in the decision of the Judge in the Act IV 
case.” Their Lordships then go on to say: — “ Nor does it appear to their 
Lordships necessary to decide whether, in some of the cases put by Mr. Doyne 
(the Counsel for the plaintiff), where the party was suing entirely under a new 
and different title, such a distinction as he contended for might not be taken ; 
because here it seems clear to their Lordships that the [168J matter in dispute 
throughout was the title of the talookdar of this talook to the land in question, 
and the possession which she had thereby acquired ; and it is perfectly clear 
upon the proceedings in the earlier suit, that her right in any way to this land 
was capable of being therein determined. The Court in that suit seems almost 
to have considered that the title now- sued upon had been put forward, and 
could not prevail ; and that, if the talookdar had any title at all, it was by way 
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of toivfir. The Court o^ appeal, proceeding on the admission of the plaintiff 
that the whole of the originally settled talook was in her possession, and that 
all she had been dispossessed of was claimed by her only as toivdr lands, dealt 
with that claim ; but it is perfectly clear that if the plaintiff had chosen to put 
forward the other title in the way that I have suggested, the Court could have 
dealt with the whole* question and considered it ; that question being in point of 
fact a mere question of quantity and boundary, and whether the plaintiff was 
in any way entitled to recover the land sued for from the defendants, who are 
the defendants also in the present suit. " - « 

I certainly do not understand from this judgment that their Lordships 
intended to lay down any rule such as is now contended for by the defendant. 
Indeed they appear to me to guard themselves most carefully against doing so. 
That case was precisely one of^hose which 1 have already described, which 
might have been made the subject of an action of trespass in England, and in 
which it would have been quite sufficient for the plaintiff, under cl. 4, s. 26 of 
the Civil Procedure Code, td^have merely alleged in her plaint that she had 
been dispossessed of her estate by the defendants, without stating how oi by what 
title she had acquired that estate. Having once been in possession, she was 
entitled to stand upon her possessory right, and to sue the defendants for a 
wrongful dispossession ; and their Lordships say expressly at the outset of their 
judgment, that they consider the plaintiff's cause of action in that particular 
suit to have been her dispossession. That case, therefore, in my opinion, does 
not govern the present, which, as 1 have already explained, [169] comes under 
a different class of suits, in which the plaintiff* could not roly upon her 
possessory right, but was bound to show by what other right or title she 
claimed the land in dispute. 

This is in fact one of those very cases, as it seems to me, in which the 
question to be tried was not dispossession but of substantive title, and which 
their Lordships in the Privy Council esijecially except from the operation of 
their judgment. It is true, that in one passage they appear to adopt the judg- 
ment of Pheak, J., in the High Court, and Pheah, J., does undoubtedly use 
expressions apparently laying down the rule for which the defendant contends 
as applicable to all cases ; but 1 consider that those expressions of Pheae, J., 
even though confirmed by the Privy Council, were extra-judicial, or at any rate 
can only be considered as an authority with reference to the particular case oi* 
class of cases which was then sub judicio. 

The only other authority which I think it necessary to notice, is that of 
Kashee Kishore Boy Choivdkry v. Krmto Chundcr Sandy al Chowdhry (22 \V. R., 
464). The plaintiffs in that case had, in a former suit, laid claim to the 
land in dispute as being an accretion to an estate of theirs called Mouzah 
Rughoorampore. In tliat suit they were defeated ; and they then brought a 
second suit for the same land, describing it as an accretioti to another estate 
called Mouzah Lukhichur, and the Court (Sir R. CouCH, C. J., and AlNSLlE, 
J.). decided that the plaintiffs were barred. They considered that the caise was 
not distinguishable from that in the Privy Council, Woo?natara Delia v. 
Unnopoorna Dassee (11 B. L. R., 158), to which I have just referred; and I 
perfectly agree with them. The plaintiffs in that suit were not relying upon a 
different title from that which they set up in their former suit. In both suits 
they claimed the land in question as an accretion to other land, which was 
their undisputed property, and whether they claimed it as an accretion to one 
estate or another, or to one village or another, or to one field or another, they 
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were in each case claiming it as an accretion to land of whioti they were 
confessedly in possession. The difference between the two suits was merely 
matter of description, not of title. This case, there- [1703 fore It seems to 
me, is also clearly distinguishable from the present ; and the main reason why 
I notice it is, that the learned Judges in that case appear to have misapprehended 
an important passage of the very excellent judgment 5f Holloway, J., in 
Chinniya Mudali v. Venkaiachella Pillai (3 Mad. H. 0. Rep., 320), to which I 
have referred. Sir Richard Couch apparently considers that Hoi LO WAY, J., 
was guilty of seme inconsistency in quoting as an authority in one passage a 
doctrine which he distinctly contradicts in another passage, whereas upon 
reference to the report, pp. 329 and 380, it will be found that HOLLOWAY, J., is 
there taking considerable pains to explain what he calls the untejiabh position 
which had been once held by certain of the civilian jurists, viz., that “ every 
possible claim to a particular subject-matter istexhausted by that claim having 
been once agitated.” HoIjLOWAY, then quotes the texts which induced this 
misconception of the law ; and he points out the distinction which was always 
observed in actions ni nun (even during the^ time when that “ untenable 
position ” was upheld by some jurists) between those cases where a plaintiff’ 
made his claim without specifying any ground upon which he made it, and 
other cases where his claim was founded upon some particular title. In the 
first class of oases, he w^as barred by tlie judgment from bringing any other suit, 
in the last class he migfit always bring a new suit founded on a different title. 
Holloway, J., explains how this doctrine of the Roman law, which he shows to 
be untenable, disappeared in the time of Diocletian, alter the abolition of the 
order of indices, and that since that time the accepted rule of the civil law has 
always been as he had previously described it in the earlier part of his judgment. 

As far as I can see, therefore, neither of the decisions in the Privy Oounoil, 
nor the last authority to which I have alluded in this Court, militate in any 
degree against the view which I have taken of the present case. That view is 
supported, as it seems to me, not only by the provisions of the Civil Procedure 
Code itself, but by a long current of authorities in England, and [17 1 J by the 
rule of the civil law as laid down by the most eminent jurists. On the other 
hand, the construction which some of my learned brothers are disposed to put 
upon the provisions of s. 2, and the review which they take of the law as laid 
down by the Privy Council, is not only, as I consider, at variance with the 
highest authorities, but f fear it will be productive in a large number of cases, 
as it undoubtedly must he in this, of great injustice. 

The state of the law in India upon the subject of land tenures and inherit- 
ance is exceedingly difficult and complicated. It is quite impossible that the 
great mass of the people can properly comprehend its details ; and it must 
constantly ha]H>en, that, until tlie differences between contending parties have 
been ventilated and discussed in a Court of law, the litigants themselves are 
entirely ignorant of what their legal rights and position may be. 1 do not 
believe that the fjegislature of this country, nor the Lords of the Privy Council, 
in interpreting the language of the Legislature, ever intended to impose upon a 
people, who are for the most part uneducated and imperfectly advised, a more 
sWngent rule upon this difficult subject than has obtained for centuries past in 
civilized Europe. 

I desire to add, that I make these observations with every respect for the 
views of my learned colleagues, and with sincere regret that there should be 
any difference of opinion amongst us upon such an important question. 
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Kemp, J.~ This case has been referred by the Chief Justice and Mr. Justice 
Bibch with the following question : — 

“ Whether a plaintiff who has brought a suit to recover property upon the 
strength of one title, and has been defeated in that suit, can bring a suit to 
recover the same property upon the strength of another title, of which he might 
have availed himself at the time the former suit was brought, but which he did 
not set up in the plaint then filed T' 

Another question was referred for our opinion, but .as it has been abandoned 
in argument on the part of the defendant api)ellant, it is unnecessary to 
allude to it. 

[172] The plaintiff, respondent, sues as heiress of her daughter, Parbutty 
Dassee, claiming three jotes. It appears that the late Anund Narain Sircar, 
the husband of the plaintiff, a few days after the marriage of his daughter 
Parbutty Dassee, with the defendant Denohundhoo, conveyed by deed of gift, 
dated the 18th of Bysakh, 1262 B. S., to his daughter the three jotes, the 
subject of the present suit. I’he donee Parbutty died first, and then the donor, 
the aforesaid, Anund Narain Sircar. Ho left a widow, the plaintiff. It is allegetl 
in the plaint that, after the death of Anund Narain and Ids daughter, the three 
joites were held by Denohundhoo, the defendant, who sued for tlie recovery of 
the rents thereof. The plaintiff intervened, but was defeated in the rent-suit. 
She then sued some years —about eight years — after the succession opened out 
to her, alleging that the deed of gift was a forgery. That suit was for frwo out 
of the three jotes, omitting all claim to the third jote situated in Mouzah Door- 
j^apore. In that suit it was held that tho deed of gift was valid, and the 
plaintiff’s suit was disnussed. She brings the present suit within a few days 
of the period of limitation, dating from the death of her daughter Parbutty, 
claiming the three jotes as heiress to her daughter. 

The defendant Denohundhoo, the son-in-law, contends that the suit is 
barred under the statute of liinitation ; that it is barred tinder s. 2,of Act VIII 
of 1859, as also, with reference to jote No. 3 in Mouzah Doorgapore, under s. 7 of 
Act VIII of 1859, and on the merits, that lie and his son hy another marriage 
are, under the Hindu law, the preferential heirs to the estate of Parbutty Dassee. 

Both the lower Courts have held that the suit of the plaintiff is in time, 
as it has been instituted within 12 years from the date of the death of Parbutty 
Dassee ; that it is not barred under s. 2 of Act VIII of 1859, or under s. 7 of 
the same Act, with reference to the claim for possession of the jote in Doorga- 
pore. On the meiits it was held that the plaintiff was tho preferential 
heiress to her daughter’s stridhan. 

I am of opinion that the plaintiff's suit is^ barred under s. 2 of Act VIII of 
1859. Her cause of action in her first suit, [173] and which obliged her to 
geek the aid of the Court, was that she alleged that she had been wrongfully 
deprived of possession of land which she was entitled to have. She had to 
make out a title to possession such as to prevail against the defendant. It is 
true that the title set up in the present suit is different from the title sec 
up in the former suit ; but the cause of action is not, in my opinion, 
changed within the meaning of s. 2 of Act VIII of 1859. The title she now 
sues upon was a title which she could have set up in the first suit, as it is 
admitted that both her husband and her daughter were dead, and had been so 
for many years when she brought her first suit. If she omitted to put forward 
her strongest or any title then available to her and within her cognizance, “ so 
much the worse for her,” to use the words of Phear, J., in his decision in 
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Umatara Debia v. Kmkna Kamini Dasi (2 B. L. E., A. 0., 102 ; 8. 0., on appeal 
to P. C., 11 B. L. B.,^158), which decision was affirmed by the Privy Oounoil. 

As to the jote in Doorgapore, it seems clear that the plaintiff cannot, under 
the provisions of s. 7 of Act VIII of 1859, claim it in the present suit, having 
omitted to do so in her first suit. 

I would reverse the decision of the Subordinate Judge and decree the 
special appeal. 

JaokBOn, J. — In mj opinion the plaintiff is concluded by the previous 
decision, on the authority of the Privy Council judgment in Woomatara Debia 
V. Unnopooma Dassee (2 B. L. R., A. 0., 102 ; S. C., on appeal to P. 0., 11 
B. L. B., 158) ; but 1 should have been of tlie same opinion upon other grounds 
and independently of that authority. 

This case is not precisely analogous to any of those which have been 
referred to, and in my opinion there is, strictly speaking, no new title set up by 
the plaintiff constituting a new cause of action. In the first suit she claimed 
the property in question as heir of her deceased husband. Defendant’s case 
was that it was not property left by the deceased husband, but had been given 
by him in his lifetime to his daughter, the defendant’s wife, who at the time of 
bringing the suit was dead, and that [174] defendant held it, and was entitled 
to it as the heir of that daughter, his own wife. 

Under the procedure before Act VIII of 1869, the plaintiff, in the filing of 
an answer to this effect, would have been entitled to put in an application, and 
doubtless would have done so, if she had chosen to contest the point, to the 
effect that, assuming such gift, then the plaintiff, and not the defendant, was 
heir to the donee, and so entitled. And therefore the Court, I conceive, would 
have been bound to try as well the issue of fact as to the deed of gift, as also 
the further question whether, if the gift was true and valid, the defendant or 
the plaintiff was heir. 

Under the Code there is neither answ'er nor replication, but the parties 
may tender Issues upon a further allegation, written or oral, and in my opinion 
it was incumbent on the plaintiff, if she had a claim as heir of her daughter, 
to ask for an adjudication of it upon the opposite claim being set up by the 
defendant. 

The present suit, therefore, has for its purpose the raising of an issue 
^hich was triable in the former suit, hut which the plaintiff then declined. 

In the Madras case [Srimut Bajah Mottoo, tfc., v. Kaiama Natchiar (11 
Moore's T. A., 50] decided by the Privy Council, the plaintiff, in a later suit 
for the same subject-matter, sought to rely upon a will which, by his counsel, he 
had formally and deliberately abandoned, and Lord Westbury, who as Lord 
Chancellor had decided Huntej’ v. Stewart (31 L. J., Ch., 346), which case 
had been referred to in the Court below, said, in delivering judgment : — 
** It is impossible that any such suit should be allowed to proceed. In the 
first place it is clear upon the former record, that the appellant had then the 
power of relying on that document as being a valid will. He in effect stated, 
or might have stated, his defence in the suits of 1856 in the alternative. 
He might first have insisted that it was an undivided property, and that 
therefore the plaintiff in those suits had no interest therein ; and secondly, 
he might have pleaded, but if it shall turn out to be a divided property, 
[175] then my. title arises under this instrument, and I plead and rely on it as 
a valid decree in my favour. ” The alternative case for the plaintiff in this suit 
appears to me to present no greater difficulties than the suggested alternative 
plea for the defendant in the other. It is true that the argument was stronger 
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against the plaintiff in that case than in the present, because their Lordships 
considered that there was a want of bona fides in the plaintiff, but that only 
contributed to the grounds of the decision, and was not the sole or the main 
ground. The judgment farther lays it down that “when a plaintiff claims an 
estate, and the defendant being in possession resists that claim, lie is bound to 
resist it upon all the grounds that it is possible for him, according to his know- 
ledge, then to bring forward.’* And it seefns to me that the same principles 
would apply with equal force, and certainly with equal reason, to claimants in 
this country who are seeking to disturb possession. * Their Lordships say 
further on, “ the thing was in issue, and what was in issue must be taken to 
have been decided by the judgment.” Here if the heirship to the daughter was 
not in issue, it was only not so because the plaintiff would not recite the issue. 

In Hunter v. Stewart (31 L. J., Gh., 346), Lord Westbury said that he could 
find no authority for the doctrine that in civil suits a case, which was known 
to the plaintiff when he filed his first bill, could not be entertained as made by 
the second bill. But that is not the present case ; what we have now before 
us is a question raised by the opponent in the first suit, and not gainsaid then, 
for which no doubt there is an excellent reason, viz., that if the plaintiff' had 
met it, he was pretty sure of an adverse decision at least in the lower Court. 
But a change in the view of the law upon any particular point taken by the 
highest tribunal in this country is of course no justification for bringing a suit 
which principle excludes. 

I think it unnecessary to enter here upon a discussion of what is meant by 
“ a cause of action which has boon heard and determined, (fee.” But it may be 
observed that the term [176] • ' cause of action,” as cited in Indian Courts, is 
much older than the Civil Procedure Code, for it occurs in many parts of the 
first regular enactment touching the Civil Courts in Bengal, Regulation III of 
1793. 

I may also remark that the issues which exhaust what is termed (s. 141)^' 
the real question, in controversy between the i)artie8, are drawn not so much 
from the plaint, as from the allegations, written or oral, made by them res- 
pectively ; and my impression, founded on much consideration of the several 
provisions of the Code, certainly is that the Legislature clearly intended 
the whede controversy between plaintiff and defendant upon the subject- 
matter, so far as their knowledge permitted, to he tried out and conclu- 
sively decided, subject only to appeal and review of judgment. As to the ’ 
judgment of the Privy Council in Woomatara Debiav, Unnopoorna Dassee (li 
B. L. R., 158), if I were satisfied that the decision of their Lordships really 
rested upon narrower grounds, I should not be much influenced by the terms of 
general concurrence in the judgment of Phkar, J. But I think justly, for the 
reasons stated byMARKBY, J., in his judgment, which I had had the advantage of 
reading, that their Lordships really adopt the whole of Pheah, J.’s reasoning, 
and that their judgment could not otherwise have well been precisely what it 
was. 

Finally, 1 would say that it is extremely difficult to discover real injustices 
or hardship in any of the supposed cases which are put, and, so far as that 
argument is entitled to any consideration, that the balance of public convenience 
is very much, in this country at least, in favour of a stringent rule. 

* £Sec. 141 : — At any time before the decision of the case, the 
Amendment of issues. Court may amend the issues or frame additional issues on such 
Additional issues. terms as to it shall seem fit, and all such amendments as may 

be necessary for the purpose of determining the real question or 
oontroversy between the parties shall ^ so made.] 


1 CAt.,— 67 
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I would digmias the present suit. 

Markby, J . — this case one of the questions referred to us, and which 
we took time to consider, is, whether a plaintiff who has brought a suit to 
recover property upon the strength of one title can bring a second suit to recover 
the same property upon the strength of another title of which he might have 
availed himself at the time the forn^er suit was brought, but which he did not 
set up in the plaint then Sled. 

[177] I think this question is concluded by authority. 

Phear, J., in the case of Umatara Dehia v. Krishna Kamint Dasi (2 B. L, 
B., A. C., 102), dealing with a second suit brought to recover possession of 
property which the plaintiff had failed to recover in a former suit, said^ it 
appears to me that her cause of action was in both suits the same. In both 
she (the plaintiff) sought to recover from the defendants the same land, on the 
ground that it was wrongfully withheld from her by them, and the "wrong-doing 
of the defendants was the same act or series of acts in the one case as in the 
other. It is true that the title to possession on which the plaintiff now relies 
is different from that which she set op in 1851. But I think the difference in 
the title put forward does not change the cause of action within the meaning of 
s. 2 of Act VIII of 1859. The plaintiffs cause of action, that which obliges her 
to seek the aid of the Court of Justice, is simply this, namely, that she is, as she 
alleges, wrongfully deprived by the defendants of the enjoyment by possession of 
certain lands which she is entitled to have. It is for her at the trial to make 
out such a title to possession as will prevail against the defendants. If she 
omits to put forward her strongest title, or her real title, so much the worse 
for her. The adjudication of the suit determines as between her and the defen- 
dants not only the matter of the particular title which she sets up, but the 
actual right to possession at the date of the plaint by whatever title it might be 
capable of being then supported.” This iudgment was concurred in by i^ir 
Charles Hobhouse, the other Judge before whom the appeal to this Court in • 
that case was heard. 

These broad and general principles had not, I believe, been laid down in 
this country before. On the other band, T believe I am justified in saying that 
in every country in Euroi)e which has adopted the civil law, the mfitter was 
settled the other way. The French law on the subject will be foundP in Pothier, 

• Traite des Obligations, section 895, who gives the following example : — “ If I 
being the heir-at-law of the deceased Cf78] attacked his will as being not 
genuine or invalid, and on that ground I claim the inheritance, even should I 
fail, that will not prevent me from claiming the inheritance on other grounds.” 
For the general modern views upon the subject I may refer to a work recently 
added to our library, Arndt’s Pandekten, section 116, note 5, where the matter 
is very clearly and concisely treated. It there appears that the doubt which 
has been recently started, whether a particular passage in the digest, upon 
which the practice of modern Europe in this matter is in part founded, has 
been correctly understood, has had no effect whatsoever in shaking the rule of 
law hitherto observed, namely, that in a suit brought to recover possession 
founded upon title, only that title which is put forward is adjudicate upon. 

All this ypas pointedout by Holloway, J., in the case of Chinniya Mudali v. 
VeniMieuiMla Ptllai (3 Mad. H. C. Bep., 320), where that learned Judge 
expresses an opinion upon the general question precisely the opposite to that 

by two Judges of this Court in the case I have referr^ to. Prior 
therefore to the Privy Council case, to which , lahall hereafter advert, the law 
in this country was not settled. 
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" In England, as is well known, the title to property is tried in a way 
wholly different from that in which it is usually tried in the continental 
countries of Europe and in this country. Here, and in roost other countries, 
the suit genercdly brought is a suit to recover possession founded upon title. In 
England the suit is either ejectment, which has a special and peculiar history 
of its own, or trespass ; and there is no practical didiculty in trying separately 
as many titles as a man chooses to put forward. 

This being the general state of the law which, u]X)n a matter of this kind, 
the Privy Council no doubt fully considered, their Lordships have, as it appears 
to me, thought fit deliberately to adopt as the law of tliis country what 
I may call the stricter of the two views which have been expressed 
in file Courts here. The case of Umatara Debia v. Krishna Kamini 
[ 179 ] Dan (2 B. L. K, A. C., 102), above referred to, was carried by the plaintiff 
on appeal to the Privy Council, and a decision was given, which, in my opinion, 
has settled the law. Their Lordships, after referring to the terms of the second 
section of Act VIII of 1859, say, “ the first question is what is meant by the 
' cause of action.’ And in the present case, they are clearly of opinion tliat the 
cause of action in both suits was the dispossession of the appellant.” It is 
there shown how that dispossession took ])lace, but the title of the plaintiff is 
not anywhere alluded to as forming any part of the cause of action. In the 
subsequent part of the judgment, their Lordships expressly say that “ they 
entirely concur with the judgment delivered by Phear, J., in the High Court,” 
and they dismissed the appeal (11 B. L. B., 158). 

The question has come before this Court once since this decision of the 
Privy Council was given, and in that case Sir Bichari) Couch, referring to this 
decision and to another decision of the Privy Council in Srimut Eajah Moottoo 
Vijia Baghanada v. Katama Natchiar (11 Moore's I. A., 50), (but which does 
not appear to me to be so applicable), says that the plaintiffs in the case boioro 
him “ having the means in the former suit of proving the title by accretion to 
Bughoorampore, or by accretion to Lukhedea, or by accretion to both, they are 
barred by the judgment in that suit, and cannot bring another setting up a title 
by accretion to Lukhedea, and whether the Subordinate Judge put a proper 
oonstructic^ upon the plaint or not is not material. If they did sot up a title 
by accretion to Lukhedea, that has been decided against them. If they did not 
they ought to have done it, and having omitted to do it, they cannot do it"* 
now ” — Kashce Kishore Boy Chowdhry v. Krista Chundcr Sandyal Chowdhry 
(22 W. B., 464). Sir Bichard Couch goes on to refer to the judgment of HOLLO^ 
WAY, J., in Chinniya Mudali v. Vmkatachella Ptllal (3 Mad. H. C. Bep., 320) 
as supporting this view. But (I say it with deference) there seems to have 
been some misapprehension in Sir Bichard Couch’s mind as to the effect of 
that judgment. 

[ 180 ] It does not support the view taken by the late learned Chief Justice ; 
it is precisely the other way. But of course having been delivered before the 
judgment of the Privy Council, it is of no weight. It has, however, induced me 
to consider very carefully indeed the decision of the Privy Council, and to see 
whether their Lordships do really adopt the broad and general rule laid down 
by the two learned Judges of this Court. 

1, therefore, proceed to consider the reasons which have suggested them- 
selves, or which have been suggested to me, why the decision of the Privy 
OouDoil may be treated as not oonolusive upon the question before us. 
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It is said in the first place that, in the case before the Privy Council, the 
titles put forward in the two suits were not different, and that it was a mere 
question of ** quantity and boundary." Their Lordships, in one part of their 
judgment, speak of the claim to the land as towfir as a claim by gradual 
squatting and encroachment. That is not generally the meaning of towfir^ 
though the word may have been so used in that case. It is, however, difiicult 
now to say exactly how the plaintiff’s case was there put. But this is clear, 
that the Judges who heard the appeal in this Court had no doubt whatever 
that the titles were different in the two cases, and the Privy Council say (at 
p. 167) with the full knowledge of all the circumstances, she chose to say ‘ I 
admit that I am in possession of all that 1 was entitled to under the doul, but 
I claim this land, the whole of it, as towfir land.’ The contention now is that, 
although she thought fit to take that course then, she has now a right to fall 
back upon the other title, and it is with the case so put that their Lordships 
deal." At any rate, therefore, the Privy Council seemed willing to adopt for 
the purpose of argument the view taken by this Court that the titles were 
different. 

Again, it is said that the cause of action in both the suits under the 
consideration of the Privy Council was actual dispossession, whereas, in the 
special appeal now before us, the plaintiff never has been in possession. Possi- 
bly that may be so, though it is not very clear. But I confess that 1 am 
unable to see any sound distinction upon this ground. The important [181] 
question is, whether in s. 2 of Act VIII of 1859 the words “ cause of action ” 
include the title upon which the plaintiff relies to recover possession in a suit. 
I can quite understand it being held that they did include this. But I cannot 
understand how they can bo interpreted to include the title where the plaintiff 
is wrongfully put out of possession of land of which he has never had possession, 
and not to include it when the plaintiff is wrongfully kept out of possession of 
land of w'hich he has been in possession. Phear, J., carefully words his judgment 
so as to exclude any such distinction. The Privy Council say nothing to the 
contrary, and in my opinion it is clear that the suit brought in this country to 
recover possession upon title, whether there has been dispossession or not, is 
what is known as a suit in rem, and not a suit in personam arising upon an 
obligation ex delicto, or what in England would be called an action of torL 

Further, the Privy Council do, no doubt, use these words : — “ Nor does it 
** appear to their Lordships necessary to decide, whether in some of the cases 
put by Mr. Doyne, where the party was suing entirely under a new and a 
different title, such a distinction as he contended for might not be taken; because 
here it seems to their Lordships that the matter in dispute throughout was the 
title of the talookdar of this talook to the land in question, and the possession 
which she had thereby acquired, and it is perfectly clear upon the proceedings 
in the earlier suit that her right in any way to this land was capable of being 
herein determined." The report of the argument in the case does not assist us 
in discovering what the class of cases is which is here referred to. But I think 
it is clear that by the words “ new and independent title," the Privy Council 
meant some title which could not have been put forward in the former suit. 
This must mean a title newly acquired, because it is clear that under our pro- 
cedure a* person may put forward in one and the same suit as many different 
titiles as he likes. 

It is further said that the Privy Council did not intend to decide anything 
more in the case under consideration than was decided in the case reported in 
11 Moore’s Indian Appeals, page 50, from which a passage is quoted. Between 


452 



KR1ST0M0N£E DOSSfiE [1876] I.L.R. 2 Cal. 182 

the facts of the [182] ca^ reported in the 11th Moore and the facts of the case 
in the Privy Council now under consideration, there is a vast difference. In the 
earlier case — Kattama Natchiar’s case as it is called — the defendant had 
deliberately through his Counsel disclaimed all title under a certain document as 
a will, and insisted that it must be regarded by the Court as not testamentary. 
It would seem, therefore, that there had been in the earlier suit what was in 
fact equivalent to a judicial determination of the very claim put forward in the 
second suit. But Lord WestburY, in giving judgment, put the case upon more 
general grounds. Ho laid down this general proposition, that “ where a plain- 
tiff claims an estate, and the defendant being in possession resists that claim, 
he is hound to resist it upon all the grounds that it is possible for him, according 
to his knowledge, then to bring forward.’* That passage is quoted in the judg- 
ment I am now seeking to interpret. If we were to strike out the words 
“according to his knowledge,” the principle there applied to a defendant would bo 
identical with the principle it is now sought to apply to a plaintiff. Probably 
it was in consequence of these words that the Privy Council recognize that the 
two cases are not quite identical. Nothing is said in the more recent case about 
the knowledge of the plaintiff. 

There are some passages in the judgment of the Privy Council which refer 
to admissions made by the plaintiff in the former suit inconsistent with her 
second case, and the Privy Council also say (p. 168), “ the Court in that suit 
seems almost to have considered that the title now sued upon had been put 
forward and could not prevail.” Of course, if there had been a previous adjudi- 
cation of this very question, or an admission deliberately made and recorded 
equivalent to an adjudication, cadit qumska : but the Privy Council do not say 
there had been either the one or the other, as they would assuredly have done, 
had they intended to place their judgment upon either of these grounds. And 
if they had intended to confine their judgment to either of these grounds, they 
would not have expressed their entire concurrence in tlie judgment of this Court 
then under appeal. 

I have considered the matter at this length, both hecauso I C<83] feel the 
importance of the question raised, and because we are not unanimous as to the 
effect of the Privy Council decision. 1 confess that I have not been without 
doubt ut>on the matter, but, upon the best consideration I can give to the words 
of their Lordships, and with great deference to those who think otherwise, the 
conclusion I have come to is that the Privy Council has already determined 
the question -put to us in the negative, and that this Court has no other duty 
than tp follow that decision. 

Upon the other question referred to us our opinion was expressed during 
the argument. 

Maopharaon, J.-- 1 also am of opinion that this suit is barred. ^ 

I think that the question of the defendant’s being his wife’s heir as regards 
this property was in fact before the Court (although there may have been no 
contest about it) in the first suit, and that the decision then given against the 
plaintiff necessarily contains a decision of the defendant’s right, as heir of his 
deceased wife, to hold the property against the plaintiff. We unfortunately 
have not before us the actual pleadings and proceedings in the former suit. 
But there^can be no doubt that in that suit the plaintiff took it for granted, 
and admitted, that the defendant was his wife’s heir, so far as this property 
was eoncemed. 
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Further, I agree with Mabkby, J., in thinking that, even it the qn^tion was 
not in any way decided in the former suit, we now are bound to hold, in accord- 
ance with the recent decisions of the Privy Council, that it ought to have 
been raised in the former suit if at all, and that not having been raised then, it 
cannot be raised in the present suit. 

NOTES. 

Cl. STATUTORY PROYISIOR— 

C. P. C. (X OF 1877), S. 18, EXP. 11. 

Any matter which might and ought to have been made ground of defence or attack in 
such former suit shall be* deemed to have been a matter directly and substantially in issue 
in such suit (C. P. C., 18811, s. 18, Exp. 11). This explanation is still retained in the 
0. P. 0., 1908, SCO. 11, Exp. IV. 

II. CASE-LAW. 

(а) Two suits for possession of the same land caunot be brought although the title 
set up in the first suit was not the title set up in the second (1876) 2 Gal., 152 ; (1678)^ 
8 Cal., 705. Following this, it was held that two suits to recover a specific sum of money 
as due on partition and as on account wore hdd barred : — (1877) 8 Cal., 28. 

(б) The Madras and the Bombay High Courts did not adopt the views pi the mgjority 
in this case : — 

i. First suit to recover certain land on the ground of oral lease being dismissed 

without trial of the title, the second suit to recover possession on the ground of title 
was held not barred : — (1881) 4 Mad.. 808. Sec also 7 Mad., 264 ; 9 Mad., 251 ; 8 
Bom., 174 ; 18 Bom., 826. 

ii. Failure to recover certain property under an alleged partition deed in the first suit by 

a member of a Hindu family is no bar to a suit to recover the samo on a general 
partition :-<(1861) 5 Bom., 589. 

iii. Suit for partition under the general law, being dismissed on the Court refusing 
amendment of plaint to insert claim for partition on the basis o| a previous award ; 
subsequent suit on award hold not barred : — (1889) 14 Bom., 31 {vide expln. in 25 
Bom., 189). 

iv. But in 25 Bom., 189, this case was approved and it was hold that where there Were 
two suits for possession of the same land, first as surviving members of thp joint 
family and secondly as reversioners, the latter was barred : — (1900) 25 Bom., 189, 

• where previous authorities arc reviewed. • 

See, however, the observations of BHA8HYAM AYYAMGAK, J., on this case in (1908) 
26 Mad., 760. 

V. A plaintiff who seeks to redeem a spccifio mortgage or to eject on a specific lease, 
and fails in such suit because the mortgage or lease is not proved, is not thereby 
precluded from seeking to redeem the same property or a portion thereof from 
another specific mortgage or to eject on the strength of his title the person in 
possession. The real test is whether the cause of action or transaction bn which 
the two suits are based is the same and not whether the transaction is sought to be 
established in different modes or by different means Per Bhabhyam AYYANGAB, J. 
(1903) 26 Mad., 760, which contains a very instructive review of the previous cases. 

vi. All Uio bases on which reversionary heirship can be based should be adleged in 
the same wit for re^v^ing propert;^ :~'(1908) 31 Mad., 385. 

(e) Where thesufafeot matter claimed is different the rule does not apply <1696) 2i 

. t 

suits in mpeot of the liebili^ to sale of certain land in separate prooeedingt 
in execution under different decrees not barred ; — (1880) 6 Cal., 559. 
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(«) All the reliefs aTailaUU to the eveditor under the same agreement o( the reversioner 
with the widow should be alleged in the same suit ‘.‘-Kamesimr Perahad v. Raj Kumairi 
BaUan (iK) Gal. 79 P. G). 

(/) Dismissal for default might lead to raa judicata (1886) 10 Mad., 372. 

(gr) Bent being admitted to be due in the first action for rent under an agreement, in 
the second action it was not open to raise the defence of no consideration for the agree- 
ment : — Cooke 'v. Rickman^ (1911) 3 K. B*. 1125. 

ih) First action for rent, under an agreement for a lease, defence, — no agreement con- 
eluded ; aeeond.action under the same for further arrears of rent, defence — no memorandum 
or note in writing as required by the Statute of Frauds ; not permitted : — Humphries v. 
Humphries, (1910) 2 K. B. 681 C. JL.] 

[184] PRIVY COUNCIL. 


The 9tht 16th, 17th ayid 18th May, 1876. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith and Sir 
Robert P. Collier 

KhajoorooniBsa, Widow of Enayut Hossein, deceased Defendant 

versm 

Rowshan Jehan Plaintiff. 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 


j Compromise — Appeal — Fraud — Mahomedan Law — Devolution of property — 
Deed of gift — Will — Presumption of marriage. 

In a suit brought on behalf of an infant daughter by her mother as guardian, a decision 
was given partly for and partly against the defendant, who thereupon filed an appeal, which 
he afterwards withdrew in accordance with the terms of a compromise purporting to have been 
made with the mother and daughter. Subsequently, at the suit of the daughter, the compromise 
was set aside as fraudulent and ccllusive, and a review of the original decision, in so far as 
it was adverse to the plaintiff’s interest, was allowed. The defendant then applied that his 
appeal might be revived, but his application was rejected by the High Court, on the ground 
that he had depriY|id himself of his opportunity of appeal by his own fraudulent conduct. 
Held, by the Judicial Committee, that the effect of setting aside the compromise was to remit 
both parties to their original rights, and that if the plaintiff was to be allowed to bo heard 
against so much of the original judgment as was unfavourable to her, the defendant must 
similarly be heard against so much of the same judgment as was unfavourable to him. 

The policy of the Mahomedan law is to prevent a testator interfering by will with the 
course of the devolution of property according to law among his heirs. But a holder of 
property may defeat the policy of the law by giving in bis life-time the whole, or any pait, of 
his property to one of his heirs, provided he complies with certain forms. This may be done 
by a deed of gift without consideration, or by deed of gift for consideration. A conveyance 
by deed of gift without consideration is invalid, unless accompanied by delivery cf the 
thing given so far as it admits of delivery. In the case of a gift for consideration, the 
delivery of possession is not necessary for its validity, and no queetton ariaea aa to the 
adequacy of the consideration ; but there moat be aa actual payment of the consideration by 
the donee, and a bond jlde intention on thapartof the donor to divest him in prasenti of the 
property and# confer it oa> tiie donee. It is ineumbeoft on thoee who tehi:^ transactions of 
this nature toehow very^cleady that the fcnttia of the JdahoiiietehMr,* “whereby its polioy 
is defeated, have been strictly complied with. 
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tlU] By the Hahomedan law, a testator may bequeath one-thiid of his estate to a 
stranger, but cannot leave a legacy to one of his heirs without the consent of the rest. A 
will purporting to give one-third of the testator’e property to one of his sons as his executor, 
to be expended at the son’s discretion in undefined pious uses, and conferring on such son 
a beneficial interest in the surplus of such third share, held to be an attempt to give, under 
colour of a religious bequest, a legacy to one of the testator’s heirs, and to bo invalid without 
the confirmation of the other heirs. 

Where a son has been uniformly treated by his father and all the members of the family 
as legitimate, a presumption arises under the Mahomodan law that the son’s mother was his 
father’s wife. 

This was an appeal from a decision of a Division Bench of the Calcutta 
High Court (see 5 W. R., 4), Kemp and Seton-Karr, JJ., dated the 6th January 
1866, which afiirmed a judgment of the Judge of Zilla Purneah, dated the 
28th March, 1865, and modified another judgment of the same Judge passed 
in the same suit, dated the 6th April, 1865 ; and also, by special leave of Her 
Majesty in Council, from certain orders of a Full Bench of the High Court 
rejecting applications for review of judgment (see 1 B. L. R., F. B., 1). • 

The suit in which the appeal arose was instituted in the Zilla Court of 
Purneah on the 5th May 1860, by the respondent Ranee Rowshan Jehan 
against Rajah Enayut Hossein and others, to obtain possession of certain 
shares in the zamindari of Soorjapore and other property belonging to the 
estate of her paternal grandfather Rajah Deedar Hossein, and to which she 
claimed to be entitled partly in right of her father Nuzeeroodeen Hossein, 
directly and as heir of his brother Edoo Hossein, and partly in right of her 
paternal grandmother Bebee Loodhun. 

The facts of the case were the following : — On the 18th November 1839, 
Rajah Deedar Hossein, at that time the proprietor of an undivided moiety of 
the zamindari of Soorjapore, executed a deed of gift, in which it was set forth 
that, in consideration of a payment of Rs. 10,000, he gave to his eldest son, 
Enayut Hossein, one third of his moiety of the said zamindari. On the same 
date he also executed a will, in which he referred to the said deed of gift, and 
in which, after appointing Enayut [186] Hossein his executor, he gave the 
following directions for the disposal of that portion of his estate which was 
not included in the deed of gift : — 

• # 

" I divide the remaining two-thirds now undor my poHsession, uninterfored and uuoon- 
oerned by any one else, into three portions. One portion to bo laid out as the executor may 
think proper for my, the testator’s, weliaro hereafter, by charity, and pilgrimage, and keep 
up the family usage, namely, the expenses of the mosque, and tazeoadaree of the sacred 
martyrs, and for the comfort of the travellers, the surplus amount to be appropriated by 
himself, the executor. From the other two-thirds, after paying off all the debts of my credi- 
tors, giving allowances as per shares to the executor himself and my sons, daughters, and 
wives, the right-holders, and salary-holders, that is friends and servants, repairs of houses 
and Court expenses, &o., including other necessaries as below detailed without diminution 
and increase, he shall keep every one by his good conduct, and afieciion, contented and 
satisfied. It is also necessary for all persons having rights, heirs, and friends connected with 
me, to obey the said executor, and consider him my representative. 

None of the heirs have power to sell, or divide the landed property mentioned in the will.” 

The maTeable property he directed to be divided into three portions, one 
to be retained by Bnaynt for general expenses, and the other two-thirds to be 
divided in aoexM^noe with the Mahomedan law. 
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The details referred to in the body of the will as to the allowances to be 
paid were contained in a schedule, but whilst in the body of the will provision 
was made for the tvives of the testator, an allowance of Bs. 175 by the month 
was given in the schedule to the luife of the testator, and monthly allowances 
of Rs. 75 to each of toMX female servants. 

At the time when these instruments wore oKocuted, it would appear that 
the zaniindari of Sooriapoi*e was under attachment, tlie collections being made 
by a surharakar. 

In May 1841, Enayut Hossein applied for mutation of names, in respect 
of the one-third share, which he claimed as his under his father’s deed of gift. 
This application was resisted by Deedar Hossein, who, in a petition to the 
Collector, dated the [ 187 ] 9th June 1841, alleged that lie had received no 
consideration ; and that he never had any intention of parting with any part 
of his estate during his lifetime, and the application was in consequence 
rejected. 

On the 19th November, a petition was presented to the Collector, purport- 
ihg to proceed from Rajah Deedar Hossein, in which he admitted the deed of 
gift and consented to tlie mutation of names. This petition was dated the 
14th, and the Rajah died on the 15th November 1841. The Collector declined 
to act upon it. 

Rajah Deedar Hossein was survived by five sons, five daughters, and five 
wives, or (as the appellant contends) one wife and four concubines. The 
family belonged to the Sheea or Imameea sect of Mahomedans. On Deedar's 
death, disputes arose among his heirs, which were carried both to the civil and 
criminal courts. On the 19th November 1842, in proceedings taken by Enayut 
♦Hossein under Act XIX of 1841, an order was passed by the Judge of Purneah, 
that, on furnishing security, he sliould he ))ut in possession of his father's 
estate. The Collector’s order, sanctioning the substitution of Enayut's name 
for his fatiier’s as proprietor of the zamindazi, was not obtained until the 24th 
April 1844. 

Nuzeeroodeen, the respondent’s father and the third son of Deedar 
Hossein, died in the year 1844, and in 1852 his widow Khoobunnissa, as 
guardian and protector of her infant daughter Rowshan Jehan (the present 
plaintiff), instituted a suit to set aside the decvl of gift and the will, and to 
obtain possessicfn on behalf of her daughter of a 14-anna share (the daughter's 
share) and on her own behalf of a two-anna share of Nuzeeroodeen's property. 
The defendant Enayut Hossein relied on the deed of gift and will above 
referred to, contending that all that Nuzeeroodeen was entitled to was the 
allowance payable to him under the will. He alleged that in the year 1843, 
an amicable settlement for carrying out the terms of the will had been agreed 
to by all the members of the family, whereupon the allowances provided by the 
will had been paid by him to Nuzeeroodeen and the other beneficiaries, written 
receipts being given by them in acknowledgment of such payments. 

[i88] Judgment in this suit was given by Mr. LocH, at that time Judge of 
Purneah, on the 12th September 1855. He found as a fact that the deed and 
will had both been duly executed by Deedar Hossein. As to the will he held 
that by the Mahomedan law it was invalid without the consent of the heirs, 
and that their consent was not proved. As to the deed he held it to be valid, 
and to have the effect of transferring to Enayut Hossein one-third of Deedar’s 
estate. He gave Khoobunnissa, as guardian of her daughter, a decree for 
fourteen-sixteenths of Nuzeeroodeen’s share of the remaining two-thirds.. 
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Enayut Hossein appealed from that decision ; and Khoobunnissa would 
have had a clear right to a cross-appeal but for what subsequently transpired. 

On the 27th June 1855, while the above suit was pending, the defendant, 
Enayut Hossein, brought a cross-suit, in which he sought to have it declared 
that Khoobunnissa, on receipt of certain consideration, had agreed to oompro- 
rnise the suit brought by her on her ^daughter’s behalf, and to recognize the 
validity of the will. This cross-suit was at first resisted by Khoobunnissa, but 
eventually on the 30th August 1856, petitions which purported to give the 
assent of Khoobunnissa* and her daughter Bowshan Jehan, aqd in which the 
latter was represented as having then attained full age, were filed in Court, 
admitting the fact of the alleged compromise, and asking the Court to sanction 
it. An order was on the same day made by the Judge disposing of the case in 
accordance with the prayer of these petitions. Subsequently on the 10th 
December 1856, when Enayut Hossein ’s appeal in tlie suit brought by Khoo- 
bunnissa came on for iiearing by the Sudder Court, instruments of mutual 
compromise, one on behalf of Enayut Hossein, the other purporting to be on 
behalf of Khoobunnissa and of her daughter, were presented to the Court, and 
an order was made that the case be decided according to the instruments. 

On the 17th December 1859, Ranee Bowshan Jehan presented a petition 
to the Sudder Court, in which she set forth that the order of the 10th December 
1856 had been fraudulently and collhsively obtained, and was not binding on 
her, as she tiS92 was not then of full age, and in which she asked to have 
the matter reopened by way of review. On the 6th March 1860, the Sudder 
Court declined to dispose of the matter upon review, and referred the petitioner 
to a regular suit. 

Bowshan Jehan accordingly brought the present suit. She alleged in hei^ 
plaint, that the deed of gift and the will set up by Enayut were not genuine nor 
valid, and that the suit brought by her mother on her behalf had been fraudulently 
compromised, she being then an infant. She prayed that the said compromise 
might be declared to he collusive and inoperative, that the alleged will and deed 
of gift might be set aside, that the order of the Judge of Purneah, dated the 
19th November 1842, under which Enayut Hossein had obtained possession of 
all his father's property, might be reversed, and that possession might be 
awarded to her (the plaintiff) of the shares in Deedar Hossein’s estate accruing 
to her in right of her father Nuzeeroodeen, of her father’s brother Edoo Hossein 
and of her father’s mother Bebee Loodhun. 

The defendant, Enayut Hossein. filed a written statement, in which he 
urged that the suit brought hy the plaintiff’s mother as her guardian had been 
settled and withdrawn, so as to bar the present suit. He also contended that 
the deed of gift and will which the plaintiff disputed were genuine and valid, 
and that under these Deedar Hossein’s younger children, including Nuzeeroodeen 
and Edoo, were only entitled to allowances by way of maintenance and not to a 
share of the estate, and that they had assented to and accepted that provision. 

As to the claim in right of Bobee Loodhun, he contended that Bebee Loodhun 
was not a wife of Deedar Hossein with a right of inheritance, but only a kadima 
or female slave. As to the claim in right of Edoo Hossein, he contended that 
Edoo had survived Nuzeeroodeen, in which case the plaintiff was not entitled, 
under the Mahomedan law, to any share of his estate. 

The case was twice remanded to the Zilla Judge by the High Oourt, on the 
second occasion with specific issues for his determination [see W. B., 1864, ' 

p. 83). The Zilla Judge decided the first ten issues [190] which related to the 
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validity of the deed of gilt and of the compromise, and the decree founded 
thereon, in the plaintiff’s favour ; but with regard to tlje other issues which 
related to the share to which the plaintiff was entitled in the estate of Deedar 
Hossein in right of her father Nuzeeroodeen, her uncle Edoo Hossein, and her 
grandmother Bebee Loodhun, he held that it was not proved that Bebee 
Loodhun was a wife of Deedar Hossein with a right of inheritance, or that 
Nuzeeroodeen had surdved his brother Edoo Hossein. He consequently reiected 
the plaintiff’s claim in respect of their shares. 

From the decision of the Zilla Judge, both parties appealed. On appeal, 
the High Court upheld so much of the Judge’s decision as declared the com- 
promise not to be binding, but reversed his decision in respect of the shares of 
Edoo and Bebee Loodhun, to both of which they held the plaintiff to be entitled. 
The High Court next proceeded to consider the plaintiff’s claim to be heard 
against the validity of the deed of gift. With reference to this part of the case, 
it appeared that the only appeal which had been brought against Mr. Loch’s 
decision of the 12th September 1855, in which it was bold that the deed of gift 
was valid, but the will invalid, was that filed by Enayut Hossein, which was 
afterwards withdravvi^ in accordance with the terms of the alleged compromise. 
The defendant consequently urged that it was too late for the plaintiff to ask 
for leave to appeal in a case which had been decided ten years before ; and at 
any rate, that, on the compromise being ^t aside, his own appeal against Mr, 
Loch’s decision should be allowed to revive. On this point the Court decided 
against the defendant and refused to allow him to revive his appeal ; but allowed 
the plaintiff to appeal from that decision, on the ground that it was only by the 
defendant’s fraudulent conduct that she had been prevented from appealing 
before. 

The High Court pronounced against the validity of the gift, and decreed 
the plaintiff’s appeal, dismissing that of the defendant. 

Applications for a review of judgment having been refused by the High 
Court, leave was obtained by the present appellant, [l9l3 Kanee Khajooroon- 
nissa, on the death of her husband Enayut Hossein, to bring the present appeal 
to Her Majesty in Council. 

Mr. r. EL Cowie, Q. C., and Mr. J. D. BcU for tlie Appellant. 

Mr. Leith j Q. C., and Mr. Doyiu* for the Respondent, 

Mr. Cowie . — On sotting aside the compromise, the High Court was hound 
to hear the defendant’s appeal against that part of the decision of the Zilla 
Court, dated the 12th September 1B55, whieV^ declared the will to be invalid. 

Sir J. Col vile. — W o had better first hear what the respondent has to say 
on that point. If the High Court wm right in refusing to hear the defendant, 
it may not be necessary to go into the question of the validity of the will. 

Mr. Leith , — The defendant was bound to prosecute Ids appeal within a 
certain time. Instead of doing so he chose to file a fraudulent compromise. 
He deprived himself by his own fraud of his opportunity of appeal. 

Sib j. Colvile. — Limitation applies only to the time within which an 
appeal is to be presented. If presented in time, is there any rule which 
^ requires it to be prosecuted within a fixed time ? 

Sir R. Collier. — I s special leave required to revive the appeal 7 
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Sir M. Smith. — I f the defendant had a rif^ht to appeal, you cannot punish 
him for hie fraud by depriving him of his appeal. Moreover, the plaintiff, not 
having herself appealed, her right of cross-appeal depended on the defendant’s 
appeal. 

Sip. J. Colvile. — The compromise having been sot aside for fraud, we 
think the parties were remitted to their original rights. 

Mr. Cowic , — There remain four points to be argued : 1st, the validity of the 
deed of gift ; the validity of the Cld3] will ; iird, the status of Loodhun ; 
4ih, the survival of Edoo. An objection was taken by the High Court, that ' 
the gift, being of a third part ot the estate of the donor, was invalid under the 
Mahomedan law as to mitsha or confusion which denies effect to a gift of an 
undivided portion of a divisible thing. But where the thing given can be made 
certain, the law as to munha does not apply. See Baillio’s Digest of Mahomedan 
Law, Hanifeea, Book Vlll, Chap, I, pp. 5io, 516, of the 2nd edition ; see also, 
ibid, Chap. II, p. 520, where it is said that “ what is required is that the thing 
be separated at the time of taking possession, not at the time of the gift." 
Hero the donee could at once go to the Collector, and obtain registration of his 
separate interest in his individual name. There was nothing further to he done 
by the donor to make the gift effectual. The doctrine of mtisha was discussed 
in Ameet'oonnissa Khatoon v. Abadoonnissa Kkatoon (15 B. L. B., 67 ; S. C., L. B., 
2 1. A., 87). The parties in that ^se were of the Suni sect, but the parties 
in the present case are governed by the Sheea doctrines of the Mahomedan law 
which are not identical with the Suni doctrines on the subject ot mmha. 
According to the Sheea view, the gift of a share in joint and undivided property 
is lawful. See Baillie’s Digest of Mahomedan Law, Imameea, p. 204, and 
note 8. 

Moreover, the deed is expressed to be for a consideration. It was in the 
form known to the Mahomedan law as hibba-bil-awaz, and resembled a sale in 
all its properties ; Macnaghton’s Principles of Mahomedan Law, Chap. V, 
para. 15 ; Baillie’s Digest of Mahomedan Law, Hanifeea, p. 123. In such trans< 
actions seizin of the donee is not essential to complete the transfer. [SiB J. 
COLVILK. — There must bo an executed consideration.] What we submit is, 
that where there is no consideration, the gift is good if seizin follows ; but that 
where there is consideration, the gift is good without seizin. We meet both 
alternatives. There is evidence of consideration having been given, and there 
ji 3 evidence of seizin. As the property was under attachment, actual possession 
could not be had. But the defendant applied for, and eventually obtained a 
mutation Cl93j| of names, which was the only way in which seizin could, 
under the circumstances, be taken. 

Next as to the will. The Zilla Judge had held the will to be invalid 
because it required, and had not received, the consent of the other heirs. Wo 
say, first, that consent was given, and, secojui, that no consent was necessary. 
There was evidence that Nuzeeroodeen had consented, and the plaintiff was 
bound by her father’s consent. But the Judge was mistaken in holding that 
the effect of the will was to give a bequest to one of the heirs, namely, to the 
defendant, which would require the consent of the rest. The testator leaves a 
third of his property to pious uses. That was within his powers, and the will is 
valid for that third : see Baillio’s Digest of Mahomedan Law, Hanifeea, Book 
X. Chap. I, pp. 624, 625, of 2nd edition. [SiR J. COLVILB.— The testator might 
give to his son as executor for pious uses. Mr. Leith — We do not dispute a 
testator’s power to make a bond fide gift to pious uses.] The restriction against 
a bequest to an heir is a doctrine of the Suni law. Under the Sheea law there 
does not seem to be any such rule : Bailiie’s Digest, Iraameaa, p. 244. 
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The plaintiff's claim in Hght of her grandmother, Bebee Loodhun, must 
fail, if Bebee Loodhun was not herself entitled to any siiate of Deedar Hossein's 
estate. She is not shown to have stood in any different position from that of 
the other three female servants mentioned in the schedule to the will, to whom 
a monthly allowance of Es. 75 is to be given. If a wife at all, she appears, as 
held by the lower Court, to have been only a temporary wife, who, under the 
Sheea law, would not inherit : Baillie's Digest, Imamoea, pp. 44, 344. Moreover, 
Loodhun, by accepting the allowance given her by tlio will, indicated her 
consent. 

The plaintiff’s claim in right of her uncle Edoo depends on whether her 
father, or Edoo, died first. The evidence seemed to show that Edoo died after 
Nuzeeroodeen, and in that event it is admitted that tlio claim fails. 

Mr. Leith, Q.G., and Mr. Doyne for the Respondent. —An ordinary deed 
of gift requires seizin, that is, possession to [194] give it validity, but in the 
present case the instrument is said to be a lubba“l)il-awaz, a deed of gift for 
consideration, whicli, by the Mahomedan law, is of the nature of an exchange 
or sale, and if bond fide requires no seizin to perfect the transfer. To make a 
transaction of this nature binding, there must bo consideration actually given, 
and there must be an intention on the part of the donor to divest himself and 
pass the property to the donee. But here there is no good evidence of the 
consideration expressed in the instriiment*having been received. The passing 
of the consideration is not a mere formality. (Sill R. CoLLIKU. — It might ho a 
formality and yet essential under the Mahomedan law^ that it should take place 
at the time.) It was clear from the evidence that there was no intention on 
the part of Deedar Hossein to divest himself and pass the property during his 
lifetime. lie opposed Enayut’s attempts to ol)tain mutation of names, and 
possession by mutation of names was not in fact obtained till some years after 
ins death. A gift which is not to have effect until the death of the donor is a 
legacy whicli one heir cannot take without the consent of the rest : Macnaghten’s 
Principles of Mahomedan Law, Chap. V, “ On Gifts,” sec. 11. Moreover, at the 
date of the deed the iiroperty was under attachment, and not in the actual 
possession of Deedar Hossein. A gift of a thing, not in the possession of the 
donor, is void : Ibid., sec. 3, and see Precedents of Maliomodan Law, Case VI, at 
p. 201. This was a mutual gift whicli requires mutual seizin : see Hodaya, 
Book XXX, Chap. 11, Hamilton’s Transl., Vol. Ill, p. 306, where it is said 
“ If a person give something to another, on condition of that other giving 
something to him in exchange for it, the mutual seizin of the respective returns 
is regarded ; that is to say, the contract is nothing till the two seizins take 
place.” 

As to the will. It is argued that, although the will bears on its face a 
bequest to Enayut of one-third of the property not dealt with by the deed, the real 
intention is to create a trust for pious uses. But Enayut has a discretion to 
give what he pleases to these uses, and he has a beneficial interest in what 
remains over after these uses are satisfied. Moreover, with regard to the 
remaining two-thirds of the testator’s proi)6rty, the will creates as a perpetual 
trust for the benefit of [198] persons other than the heirs, and gives Enayut a 
power to control the shares of the heirs. This by Mahomedan law is invalid 
without the consent of the other heirs. [Mr. Cowie . — I only argued that the 
will was good for one-third.] ^ 

As to the status of Bebee Loodhun. It was for the appellant, who alleges 
that Bebee Loodhun was only a temporary wife, to establish that peculiar and 
exceptional kind of marriage. As to temporary marriages, see Baillie’s Digest, 
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Imameea, Introduction, p. xiv, and see pp. 12, 29, 39, 41, 42. It appears from 
the passages cited, that, if no mention is made of time, the contract is per- 
manent.' [ Sir J. (jOLVILB. — If a term is limited and the connection continue 
beyond that term, what is the status of the woman ? SIR M. SMITH. — It would 
seem from what is said at p. 44 of Baillie’s Digest, Imameea, that her position 
after the time limited would be that of a concubine.] The point that .the 
marriage was temporary was not taken by the defendant. His allegation was 
that Bebee Loodhun was a female servant or slave. [ SiB J. COLVILE. — What 
proof did you give of her status ?\ She lived for eighteen years in Deodar’s 
house, and was the acknowledged mother of a son, whom Deodar recognized to 
be his lawful son. A presumption is raised from these circumstances in favour 
of marriage requiring to be rebutted. Macnaghten’s Principles of Mahomedan 
Law, Chap. VII, Sec. 32, and see Khajah Hidayut Oollah v. Rai Jan Khanum 
(3 Moore’s I. A., 295). fSiB J. COLViLE referred to Mussamut Jariut-ool-hutool 
v. Mussamutt Hoseinea Begum (11 Moore’s I. A., 194) ; SlB M. SMITH referred 
to Newab Mnlka Jehan Sahcba v. Mahomed Vshkimee Khan (8 Mad. Jur„ 306), 
decided by their Lordships on the 20th March 1873.] 

Mr. Cowic replied. 

At the conclusion of the argument, their Lordships’ Judgment was 
delivered by 

Sip R. P* GollieP (wlio after stating the facts continued) : — The case came 
on appeal before the High Court, who gave [196] a very elaborate judgment in 
January 1866. The High Court agree with the learned Judge of the Zillah Court 
in his finding on all the ten issues relating to the compromise, and there being 
two concurrent findings upon these issues, which are questions of fa.ot. their 
Lordships are by no means disposed to disturb them. Indeed, it has scarcely 
been argued that, giving effect to the rule on this subject, they should be dis- 
turbed. 

The High Court next came to the conclusion that the compromise being set 
aside, owing to fraud and collusion on the part of Enayut Hossein, Enayut 
Hossein’s right of appeal against Mr. Loch’s judgment was not revived, whereas 
the right of appeal on the part of the plaintiff Eowshan Jehan was revived. 
From that finding their Lordships differ. It appears to them that the effect of 
setting aside the compromise was to remit both parties to their original rights, 
and that if the xdaintiff’ is to be allowed to be heard to appeal against so much 
oi^ the decision of Mr. LocH as is against her, Enayut Hossein ought to be heard 
to appeal against so much of the decision as is against him. 

The High Court further affirm the decision of Mr. Loch on the subject of 
the will, which was in favour of the plaintiff, but they reverse his decision so 
far as it concerns the deed, which was against her. Further, they reverse the 
decision of Mr. Muspratt upon the two questions of the right of the plaintiff to 
succeed to Edoo Hossein, and of her right to succeed to her grandmother. The 
case, therefore, reduces itself to four questions, — first, the validity of the deed ; 
secondly, the validity of the will ; thirdly, the survivorship between Edoo and 
Nuzeeroodeen ; and fourthly, the plaintiff’s right to succeed to her grand- 
mother. 

The policy of the Mahomedan law appears to be to prevent a testator 
interfering by will with the course of the devolution of property according to 
law among his heirs, although he may give a specified portion, as much as a 
third, to a stranger. But it also appears that a holder of property may, to a 
c^ain extent, defeat the policy of the law by giving in his lifetime the whole 
or any part of his property to one of his sons, provided he complies with 
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certain forms. It is iDGanal>ent, [197] however, upon those who seek to 
set up a proceeding of this sort, to show very clearly that the forms of 
the Mahomedan law, wherry its policy is defeated, have oeen complied with. 
There is no question of the execution by Bajah Deedar Hossein of this 
deed giving one-third to his son Enayut on the 10th November 1839. The 
dee^ was either — to use English expressions — a deed of gift simply, or a 
deed of gift for a consideration. If it was simply a deed of gift without 
consideration, it was invalid unless accompanied by a delivery of the thing 
given, as far as that thing is capable of delivery^ or, in other words, 
by what is termed in the books a seizin on the part of the donee. In their 
Lordships’ judgment there was no delivery of this kind. Even assuming that 
although the estate was under attachment, a sufficient seizin in it remained to 
the donor which he could impart to the donee, still it appears by the evidence 
of Mr. Perry, which is treated as trustworthy on both sides, that in point of 
fact Bajah Deedar Hossein remained in receipt of the rents and profits of the 
property until his death. Therefore, if the deed were & mere deed of gift, there 
was not that delivery of possession which was necessary to give it effect by 
Mahomedan law. A question which was touched upon, though not much 
argued, viz., whether the doctrine of Mahomedan law relating to “confusion of 
gifts " applied, appears not to arise, as there was no delivery of possession. 

But it was contended that this was a deed of gift for a consideration, and 
therefore that the delivery of possession was unnecessary. But it was conceded 
that in order to make the deed valid in this view of the case, two conditions at 
all events must concur, viz., an actual payment of the consideration on the part 
of the donee, and a bond fide intention on the part of the donor to divest him- 
self in prasenti of the property, and to confer it upon the donee. Undoubtedly, 
the adequacy of the consideration is not the question. A consideration may be 
perfectly valid which i.s wholly inadequate in amount when compared with the 
thing given. Some of the cases liave gone so far as to say that even a gift of a 
ring may be a sufficient consideration ; but whatever its amount it must be 
actually and bond fide paid. 

[198] (His Lordship then considered the evidence bearing on the 
payment of the consideration, and continued) ; — Taking into consideration 
all these circumstances, their Lordships have come to the conclusion, that 
the transaction set up on behalf of the defendants was not a real one, that no 
real consideration passed, that there was no intention on the part of the Bajah 
to part with the property at once to his son, hut that both father and son were 
endeavouring to evade the Mahomedan law, by representing that to be a present 
transfer of property which was intended only to operate after the father’s death. 
Their Lordships, therefore, agree with the High Court in their view of the effect 
of the deed. 

The next question arises as to the will. It was found as a fact by 
Mr.LOCH that the heirs had not consented to this will; and with that finding their 
Lordships are satisfied. But it was argued by Mr. Co wie, firxt, that the will did 
not require confirmation : secondly, that at all events sc much of it as gave one 
third to Enayut Hossein for pious uses was not in contravention of Mahomedan 
law, and was therefore valid without confirmation. The effect of the will is, 
in the first place, to declare Enayut Hossein the executor and representative of 
Deedar, and to direct him to. look after the zamindari, and so forth. Then 
follows this passage ; LHis Lordship read the portion set out {ante, p. 196) 
and proceeded] This will, in its general scope, appears to their Lordships to 
be in contravention of Mahomedan law. With respect to the limited conten- 
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tion, that it may be supported with respect to the devise of the one-third share, 
it appears further to their Lordships that that devise, considering the vague 
character of it, and that the beneheial interest is left to Enayut Hossein after he 
has devoted what he may deem sufficient to certain indefinite pious uses, is in 
reality an attempt to give, under colour of a religious bequest, an interest in one- 
third to Enayut Hossein, in contravention of Mahomedan law. 

(After finding that there was no ground for reversing the decision of the 
High Court on the question of the survivorship [199] between Edoo Hossein 
and Nuzeeroodeen, His Lordship continued) : —There remains the question 
of theriglit of the plaintiff to succeed to Bebee Loodhun, and that depends 
upon whether Bebee Loodhun was merely a concubine or a wnfe. It is an 
undisputed fact that NUzeeroodeen, the son of Bebee Loodhun, was treated 
by his father and by all the members of the family as a legitimate son. It is not 
that he was on any particular occasions recognized by his father, but that he 
always appears to have been treated on the same footing as the other legitimate 
sous. This of itself appears to their Lordships to raise some presumption that 
his mother was his father’s wife. That such a presumption arises under 
such circumstances appears to have been laid down in a case which has been 
referred to, Khajah Ilidayui OoUah v. Eai Jan Khanum (3 Moore’s I. A., 
295, at p. 318), in which Dr. Lushington, who delivered the judgment of 
this Board, makes this observation : — “ The effect of that appears to be, 
that where a child has been horn to a father, of a mother where there has 
been not a mere casual concubinage, but a more permanent connection, and 
where there is no insurmountable obstacle to such a marriage, then, according 
to the Mahomedan law, the presumption is in favour of such marriage having 
taken place.” In this case there is no evidence that Bebee Loodhun was a 
woman of bad character, or that her connection was merely casual. Bhe 
appears to have lived in the house at all events up to the death of the Rajah. 

The same doctrine was laid down rather more strongly in a recent case 
which came before tliis Board on the 20th March 1873. In the case of 
Newab Mulka Jehan Saheha v. Mahovied Ushkurree Khan (8 Mad., Jur., 306), a 
case from Oudh, and a Sheea case, their Lordships say : — This treatment of 
the daughter by the appellants ” — that is to say, the treatment of the daughter 
as a member of the family — “ affords a strong presumption in favour of the 
right of her mother to inherit from her.” The question there was whether the 
Aother, who was said to be a slave girl, inherited from her daughter, whom 
she survived, the same question which v^ould have arisen in this case if Bebee 
C«oo] Loodhun had survived her son Nuzeeroodeen. Their Lordships go onto 
say, after noticing various acts of acknowledgment of the legitimacy of the 
child : — “ After these acknowledgments, Mulka Jehan and the ap{)ellants w ho act 
with her ought in their Lordsliips' view to have been prepared with strong and 
conclusive evidence to rebut the presumption raised by tlieir own acts and 
conduct ; and in the absence of such evidence, they think the presumption must 
prevail.” 

It appears to their Lordships, therefore, that the undoubted acknowledg- 
ment by the father and by the whole family of tlie legitimacy of Nuzeeroodeen 
raises some presumption of the marriage of his mother. But it is said that 
that presumption is rebutted. The evidence chiefly relied upon for that purpose 
is the win of the Rajah, in which undoubtedly there is this expression 
the maintenance of four female servants monthly, 75 ; annually, 900,” and 
Bebee Loodhun does appear to have been one of those female servants there 
mentioned. At the same time, it is to be observed, this expression occurs only 
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in the schediile ; whereas in arpart of the will preceding that schedule there is 
this expression : — ** The shares of the executor and of the sons, daughters, and 
wives of the testator and other claimants from ihe estate fixed annually at so 
and so ; and the subsequent provision for the maintenance of every female 
servant appears to be an expansion of that paragraph in which they are spoken 
of as wives. 

But further, there is the undoubted acknowledgment by Enayut Hossein 
himself of Beebee Loodhun being a wife, inasmuch as when Khyroonnissa, the 
principal wife, brings a suit against him, pjnayut Hossein objects on the 
ground that Beebee Loodhun, one of the other wives, is not joined. ^ 

Under these circumstances, it appears to tlieir Lordships that there is 
evidence, not only from the acknowledgment of Nu/ieeroodeen’s legitimacy by 
the family, but from the admission of Enayut Hossein, that Beebee Loodhun 
was a wife, and not merely a servant. It is indeed alleged that she was what 
is called a temporary wife, and among the Sheea sect there appears to be a 
power of taking a mere temporary wife.* But it is to be observed that there is 
no evidence of hers being what is called [ 201 ] a temporary marriage, and 
indeed the witnesses who seek to impugn the marriage on the part of the defend- 
ant speak of Beebee Loodhun not as a temporary wife but as a mere servant. 
The question, therefore, seems to be not whether she was a temporary wife in 
the sense attached to that term in Mahomedan treatises, but whether she was 
a wife or whether she was a mere servant. On the whole their Lordships 
concur with the finding of the High Court. The evidence preponderates that 
she was a wife and not as a mere servant, though no doubt a wife of an inferior 
order. 

A question further arose as to the amount of the share which the plaintiff 
would be entitled to, assuming that Beebee Loodhun was a wife, and it would 
certainly seem that her share would only be a fifth of an eighth, that is a 
fortieth share ; whereas she appears to have received something more by the 
decree of the Court. But it is to be observed that this in a great measure is a 
matter of detail and possibly a' clerical error or miscalculation, which might have 
been set right on an application to the High Court, and that in fact the High 
Court did invite applications for the purpose of remedying errors of this kind. 

The result is, that with the exception of the slight variation of amount in 
the case of the claim of Mussamut Beebee Loodhun, their Lordships will 
humbly advise Her Majesty to affirm the decree of the High Court and 
dismiss this appeal with costs. • 

Appeal dismissed. 

Agents for the Appellant : Messrs. J. H. and H. R. Henderson, 

Agent for the Respondent : Mr. T. L. Wilson. 

NOTES. 

1 1. STRICT PROOF OF ALIENATIONS DEFEATING THE MAHOMEDAN LAW 
OF SUCCESSION- 

The policy of the Mahomedan law appears to be to prevent a testator interfering by 
will with the oourne of the devolution of property according to law among his heirs, although 
he may give a specified portion, as much as a third, to a stranger. Rut it also appears that a 
holder of property may, to a certain extent, defeat the policy of the law by giving in his 
lifetime the whole or any part of his property to one of his sons, provided he complies with 
certain forms. It is incumbent, however, upon those who seek to set up a proceeding of this 
sort, to show very clearly that the forms of the Mahomedan law, whereby its policy is 
defeated, have been complied with (2 Gal. 196, 197). 
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See the observations of the Privy Oouncil to a similar effect in 11 M. I. A., 517 or 646 and 
647. 

See also Ckaudhri Xehdi Hasan v. JIfahamtnad Hasan (1906) 33 I. A., 61 at 70. 

Strict proof required : —(1880) 5 Bom., 238. 

Strict proof of compliance with the requirements of the waqf law required (1880) 13 
All., 261. 

II. FORIULITIES OF GIFT IN MAHOMEDAN LAW— 

The rule as regards delivery of possession was reaffirmed in (1906) 28 All., 439 P. 0. : 33 
I. A., 68. 

f (rt) Unequivocal manifestation on the premises of intention to transfer is sufficient (1884) 
9 Bom., 146 ; (1904) 6 Bom. L. R., 983. 

(6) Transfer of possession of the house with attornment of tenants completes the gift, 
even if a portion of the donor’s property remains on the house and the donor continues 
to reside in the house after a temporary absence : — (1906) 29 Bom., 468. 

(c) Shiah Will to heirs invalid if it exceeds one-third to heirs without consent of heirs after 
death of testator (1908) 30 All., 163. * 

(d) Where the gift is coupled with consideration the actual payment of the consideration 
must be proved, and the bond fide intention of the donor to divest himself in preesenti 

. of the property and to confer it upon the donee must also be proved : — (1906) 28 All., 
439 P. C. : 33 I. A., 68. 

(#») Delivery of possession is unnecessary where the gift bv the husband to the wife is in 
lieu of dower (1899) 23 Mad., 70: 9 M. L. J., 185. 

But see (1908) 13 C. W. N., 160, where it was pointed out that the Transfer of Property 
Act, 1882, would govern such a oaso. 

(/) Where there is a real and bond fide intention on the part of the father or other 
guardian, the donor, the law will presume the subsequent holding to bo on behalf 
of the minor (1876) 16 B. L. R., 67 : 2 I. A., 87 : 23 W. R., 208. 

(<y) As to gifts where income is reserved to the donor, see 11 M. I. A., 617 at 647 and 
648; also (1882) 9 Cal., 138. 
ih) Gifts infuturo are void ; — (1882) 9 Cal., 138. « 

(i) Creation of life estates inconsistent with the Mabomedan law ; — (1868) 13 Bom., 264. 
(/) As to gifts of shares in companies, see (1907) 36 Cal., 1 F. C. 

III. EFFECT OF ACKNOWLEDGMENT OF BON AS LEGITIMATE ON THE STATUS 
OF THE MOTHER AS WIFE- 

^ A Mahomedan kept two women, by one of whom he had a child who was acknowledged. 
The evidenoe of treatment being nearly equal in both cases, and not of itself sufficient to 
raise the presumption of marriage, the mother of the acknowledged child was presumed to be 
the wife while a similar presumption was not drawn in the case of the other, on the ground 
that full effect cannot otherwise be given to the acknowledgment (1881) IOC. L. R., 293. 

See also (1873) 8 Mad. Jur., 306 P. C. ; (1886) 8 All., 234 ; and (1881) 3 All., 728.1 
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The 18th January, 1877. 

Present : 

Sir Richard Garth, Kt.. Chief Justice, and 
Mr. Justice Macpherson. 

— 

Mackintosh 

, vcrsm 

Hunt. 


Contract Act (IX of 1872), s. 74 — Promissory noteSUpuLation to pay 
interest at high rate on default in payment of note — Penalty. 

The defendant and one D, on the 6th April, 1875, gave to the plaintiff, a money-lender, a 
promissory note, by which they jointly and severally promised to pay the plaintiff on the 6th 
September Bs. 400 for value received in cash in hand paid, on signing and delivering this 
bond : should wo neglect or fail to pay this amount on due date, then only shall it carry 
interest from and on due date to date of payment at the defaulting rate of 10 per cent, per 
mensem." At the date of the note, the defendant and D were in the plaintiff's debt in 
respect of other promissory notes, and a sum of Rs. 100 was deducted from the amount of the 
note of the 6th April, in respect of one of these which was given up and in respect of interest 
on three others. A further sum of Rs. 126 was deducted as interest in advance for the ilvo 
months previous to the due date of the note, and the balance Rs. 175 was paid by cheque to D. 
D died before the note became due. In a suit brought to recover Rs. 400 principal, and Rs. 40 
interest, on the promissory note, on default being made in payment — Held, this was not a 
case in which a certain sum was agreed to be paid on a breach of contract, and therefore h. 74* 
of the Contract Act did not apply. The stipulation to pay interest at the " defaulting rate '* 
was not in the nature of a penalty. Held, also, that looking at the nature of the transac- 
tion, the note contained a false statement of the consideration, which amounted only to 
Rs. 275 ; and there being nothing to show that the defendant understood the real nature of the 
transaction, the rate of interest being exorbitant, and the consideration inadequate, the tran- 
saction was not one which ought to bo enforced by a Court of Equity. 

* [Sec. 74 : — When a contract has been broken, if a sum is named in the contract as 
the amount to be paid in case of such broach, or if tfie contract 
Compensation for breach contains any other stipulation by loay of penalty, the party com- 
of contract where penalty plaining of the breach is entitled, whether or not actual damage 
stipulated for. or loss is proved to have been caused thereby, to receive from 

the party who has broken the contract reasonable compensation 
not exceeding the amount so named, or, as the case may be, the penalty stipula-ted for. 

ISxplanation.~-~A stipulation for increased interest from the date of default may be a 
stipulation by way of penalty. 

Exception . — When any person enters into any bail-bond, recognisance, or other instru- 
ment of the same nature, or, under the provisions of any law or under the orders of the 
Gk)vemment of India or of any Local Govoriiment, gives any bond for the performance of any 
public duty or act in which the public are interested, he shall be liable, upon breach of thef 
condition of any such instrument, to pay the whole sum mentioned therein. 

Ex^nation.’—X person who enters into a contract with Government does not necessarily 
thereby undertake any public duty or promise to do an act in which the public are interested.) 
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Befeaence to the High Oourt, by the first Judge of the Calcutta Court of 
SmaU Causes, under s. 7^ of Act XXVI of 1864. 

The following was the order of reference : — 

** The plaintiff, who is a well-known money-lender and frequent suitor in 
this Court, sued the defendant to recover Bs. 400 as principal, and Bs. 400 as 
interest, alleged to be duo on a [ 808 ] 'promissory note, made by the defendant 
and one Norman Dutt, of which the following is a copy : 

Stamp Papsr— -Rs. 2. 

Calcutta^ 6th April, 1875. 

Rb. 400. 

On the Gth September, 1875, we, jointly and severally as principals, promise to pay to 
Mr. H. Mackintosh, or order, the sum of Rs. four hundred, for value received in cash in hand, 
paid on signing and delivering this bond : should we neglect or fail to pay this amount on due 
date, then only shall it carry interest from and on due date to date of payment at the default- 
ing rate of 10 per cent, per tne^isem. 

(8d.) nobman Dutt, 

,, B. Hunt. 

The making of the promissory note was admitted by the defendant ; and 
the plaintiff, on his side, admitted that, at the time of the making of the note, 
he had deducted in advance Bs. 125. being interest at the rate of 6i per cent, 
per mensem for the five months previous to the due date of the note, viz., the 
6th September. 1875. Norman Dutt, the other maker of the note, died at the 
latter end of April 1875. 

It appeared in evidence that the defendant had never taken the trouble to 
read the note when he signed it, and that the amount of the note was paid to 
Norman Dutt, the other maker of the note, on the 7th April, 1875, according 
to a memorandum signed by him (Norman Dutt) somewhat as follows : — 

R8. A. F 

Discount off (that is to say, the interest paid in advance) 125 0 0 

Bloney payable on one old promissory note delivered up 76 U 6 

Money payable as interest on three other promissory notes 23 6 6 

Balance paid by a cheque on the Bank of Bengal ... 175 0 0 


Rs. ... 400 0 0 

It is also in evidence that Norman Dutt owed the plaintiff money on 
other promissory notes, 

[200 • * The defendant pleaded fraud, not fraud- in the sense of undue 
infiuenca or over-reaching — but fraud in so far as the plaintiff had not paid the 
full amount of Bs. 400 as promised by him. 1 was satisfied, however, from the 
evidence that the plaintiff had, by special arrangement with Norman Dutt, paid 
the Bs. 400 as above mentioned, and accordingly overruled the plea of fraud. 

• I Sec. 7 : — In any cause of an amount exceeding five hundred rupees, the Judges of the 
said CSourts of Small Causes shall reserve any question of law or 
In what cases questions equity or any question as to the admission or rejection of any 

to be reseti^ for the evidence as to which they shall entertain any doubts, or which they 

opinion of the High Court, sh^l be requested by either party to the suit to reserve, for the 
opinion of the High Court, and shall give judgment, contingent 
upon the opinion of the said High Court, on a case which they shall thereupon entitled to 
state to the said Court. If only two J udges sit together and shall differ in opinion, the question 
on which they differ shall be so reserved.] 
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“ The defendant also pleaded, and it was strongly urged on his behalf, that 
the defaulting rate of interest payable, viz., 10 per cent, per mensem, or 130 per 
cent, per annum, must be considered as a penalty, and tht£t it is consequently 
one of those cases in which a Court of Justice will give equitable relief. 

** In the first place it has been contended that s. 74: of Act IX of 1872 
(Contract Act) is applicable to this case, and that consequently I need only give 
to the plaintiff reasonable compensation, not exceeding the rate of interest 
named ; but I am of opinion that s. 74^of that Act only applies to cases where 
an actual sum is fixed between the parties to be paid as compensation in the 
event of a breach of the contract ; in other words, where the sum so fixed would 
otherwise be called liquidated damages, and also no doubt to cases where an 
actual penal sum has been fixed. But, even if the section is applicable, it 
would still be necessary to decide whether I ought to give the plaintiff the full 
amount named by the parties themselves, or give him reasonable compensation 
only, and whether, in so giving him compensation, I ought to take as my guide 
previous decisions on somewhat similar points. I am inclined to agree with 
Mr. Macrae, where he says, at page 80 of his Work on the Contract Act, 1872 — 

‘ But as the terms of this section leave it open to the Court in all cases to 
award less than the amount named, the rules on which the English Courts have 
proceeded in observing the distinction should serve as guides to the Courts here 
in exercising the discretion conferred upon them by this section’ ; so that whether 
V'he section is applicable or not, I think I ought to be guided by the old law in 
(kerning to a conclusion as to the amount to be allowed to the plaintiff on the 
prcmissory note. 

** In this case the 10 per cent, per mensem interest becomes payable if the 
principal sum of Es. 400 remains unpaid on the [ 205 ] 6th September, and it is 
payable from that date, and not from the date of the bond, and herein the 
circumstances of this case differ materially from those of the case of Bichook 
Nath Panday v. Bam Lochun Singh (11 B. L. B., 135), where it has been hold 
that the increased rate of interest payable on default of payment of a lower rate 
from the date of the bond was in the nature of a penalty, and that the plaintiff 
was only entitled to recover interest at a reasonable rate. Here the high or 
higher rate of interest becomes payable on the happening of one event only, viz., 
the failure to pay the Bs. 400 on the 6th September. It is not a promise to pay 
a very large sum immediately on failure of the payment of a much smaller sum.. 
If the defendant, on the 6th of October, had paid up in full, he would only have 
paid Bs. 400 plus Bs. 48 as interest. I am of opinion, therefore, that the 
contract to pay the high rate of interest is not in the nature of a penalty, and I 
am fortified in this opinion by the decision of Lord Bom ILLY in Herbert v. 
Salisbury and Yeovil Railway Company (L. B., 2 Eq., 221). There the contract 
was to pay certain purchase-money with 4 per cent, interest on or before the 
Ist July 1658, in default of payment of the purchase- money on that date 5 per 
cent., and again in default of payment of the purchase-money on or before the 
1st January 1859, 8 per cent, on all moneys remaining unpaid. And His 
Lordship says : — * Here the parties thought fit to enter into the contract that the 
rate of interest was to be 4 per cent, up to a certain date, 5 per cent, for the 
next half year, and 8 per cent, for every subsequent year. I know of nothing to 
prevent persons entering into a contract of that description’. A decision of 
Holloway, J., viz., Adanky BamaChandra Bowv.lndukuri Appalaraju Garu (2 
Mad. H. 0. Bep., 451) in which the whole matter was considered at great length, 
supports my views, and also to some extent the case of Omda Ehanum v. 
Brojendro Coomar Boy Chowdhry (13 B. L. B., 451), while I find that there are 
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two contrary decisions of the Bombay High Court — Motoji Batnaji v. Sheikh 
Eusen (6 Bom. H. C. Rep., A.O., 8) and Pava Nag^i v. Govind Bamji (10 Bom. 

H. C. Rep., 882). ^hose two latter [206] decisions are on all fours with the 
present case, but the former one seems not to have been considered at all, and 
in the latter the learned Judges, acting upon the rule stare decisis^ refus^ to 
consider the question, whether or no the former one was rightly decided.' 

♦ I 

For the above reasons, I am of opinion that I must follow Act XXVIII 
of 1855, s. 2,^^ and adjudge to the plaintiff the amount of interest agreed upon 
between the parties. 

But as the question is one of considerable importance, and one which 
frequently arises in this Court, I think 1 ought to refer it to the High Court. 

I, therefore, refer the following questions : Isty whether or no s. 74 of Act IX of 
1872 is applicable to this case ; 2ndt if such section is not applicable, whether 
or no the defaulting rate of interest, mentioned in the promissory note, is to be 
considered in the nature of a penalty, and that it is consequently a case in which 
the Court ought to decree interest at a reasonable rate only ; Srd^ if such 
section is applicable, whether or not the Court ought to allow the full amount 
of interest agreed upon, or allow only a reasonable rate of interest. 

Contingent on the opinion of the Higli Court, my judgment will be for 
the plaintiff for Rs. 800.'’ 

The parties were not represented by Counsel in the High Court. 

The Opinion of the High Court was as follows : — 

Garthf C. J. — We are of opinion that the contract to pay interest at 10 per 
cent, per mensem, if the principal sum of Rs. 400 were not paid on September 6th, 
the due date of the promissory note, is not in the nature of a penalty. It is true that 
this rate of interest is in the note called a ** defaulting rate”; but, notwithstanding 
this expression being used, the contract is in fact merely that if the sum of 
Rs. 400 be not paid on a certain day, it shall from that day bear interest at 10 
per cent, per mensem, or, in other words, at 120 per cent, per annum. In such 
a provision there is nothing in the nature of a penalty more than there is in a 
provision, that the promissory [207] note shall bear interest from the day of its 
date. The case seems to us to differ wholly from that class of cases in which 
a certain sum is agreed to be paid on a breach of contract, and therefore s. 74 
of the Contract Act (IX of 1872) does not apply. 

But, taking the facts as found by the Judge, the effect of the transaction 
between the parties is not what the learned Judge supposes it to have been. 
He is not correct when he says that the plaintiff took interest at the rate of 
6} per cent, per mensem only for the five months up to September 6th. What 
happened (as found by the Judge himself) was this : on the making of the 
promissory note the plaintiff, the money-lender, paid or gave value to one of 
the makers to the extent of Rs. 275 ; and adding to that sum Rs. 125 
as discount or interest on Rs. 275 for the five months up to the 6tb of 
September, the note, dated the 6th of April, was given for Rs. 400 payable 
on September 6th. 

' [Sec, 2 :-r-ln any suit in which intereet is recoverable, the amount shall be adjudged or 
D 4 * • 4. — * 4 K decreed by the Court at the rate (if any) agreed upon by the 
Bate of inwest to oe purties ; and if no rate shall have been agreed upon, at such rate 
decreed by Courts. ^ Court shall deem reasonable.] 
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It may be true that Bs. ^25 as interest for five months on Bs. 400 is 
interest at the rate 6i per cent, per mensem ; but the sum actually advanced, 
or for which value was given, was not Bs. 400, but only Bs.* 275. And Bs. 125 
as interest for five months on Bs. 275 is interest at the rate of nearly 10 per 
cent, per mensem, and is considerably more than 100 per cent, per annum. 

The plaintiff having thus paid or given valu^ for Bs. 275 only, took a 
promissory note, payable at the end of five months for that sum, plus Bs. 125 
as interest, i.e., for Bs. 400 ; which last-mentioned sum was from the due date 
of the note to bear interest at 120 per cent, per annum. And this being the 
true nature of the transaction, the promissory note contains a false statement 
of the consideration, for in it the makers promise to pay “ Bs. 400 for value 
received in cash in hand paid on signing and delivering this bond.” 

Considering that the promissory note does not state truly the transaction 
between the parties ; that beyond the fact that he signed the note, there is 
nothing to show that the defendant understood the real nature of the trans- 
action ; that the rate of interest is exorbitant, and the considerations grossly 
inadequate, [2383 we think the transaction is not one which ought to be 
enforced by a Court of Equity. The Calcutta Court of Small Causes is 
empowered to entertain equitable defences, and ought, as it appears to us, on 
the facts found, to have given the defendant relief. 

The judgment for Bs. 800 is set aside, and judgment will be entered for 
the plaintiff for Bs. 400 with interest at 12 per cent, per annum from September 
6th, 1875, to the date of suit, without costs. 

NOTES* 

[ 1. STATUTORY MODIFICATION- 

The Indian Contract Act was amended in respect of this provision by Act VI of 1899. 
The section an amended stands thus : — 

Sec. 74 ; — When a contract han been broken, if a Rum is named in the contract aR the 
amount to be paid in case of such breach, or if the cmiroLt cmiiains any oilier stipulation by 
way of penalty, the party complaining of the breach ip entitled, whether or not actual 
damage or loss is proved to have been caused thereby, to receive from the party who has 
broken the contract reasonable compensation not exceeding the amount ho named or, as the 
COM nuey be, the penalty stipulated for. 

Explanation. — A stipulation for increased interest front the date of default may be a 
stipulation by way of penalty. 

Ac. 

And these illustrations were added by the amending Act ; — « • * 

(d) A gives B a bond for the repayment of Bh. 1,000 with interest at 12 per cent., at the 
end of six months, with a stipulation that in case of default, interest shall be 
payable at the rate of 75 per cent, from the date of default. This is a stipulation 
by way of penalty, and B is only entitled to recover from A such compensation as 
the Court considers reasonable. 

(s) A who owes money to B, a money-lender, undertakes to repay him by delivering to 
him 10 maunds of grain on a certain date, and stipulates that in the event of his 
not delivering the stipulated amount by the stipulated date, he shall be liable to 
deliver 20 maunds. This is a stipulation by way of penalty and B is only entitled 
to reasonable compensation is case of breach. 

A undertakes to repay B a loan of Bs. 1,000 by five equal monthly instalments, with 
a stipulation that in default of payment of any instalment the whole shall become 
due. This stipulation is not by way of penalty, and the contract may be enforced 
according to its terms. 
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(g) A borrows Bs. 100 from B and gives him a bond for Rs. 200 payable by five yearly 
instalments of Rs. 40 with a stipulation that in default of payment of any instal- 
ment, the wh&e shall become due. This is a stipulation by way of penalty. 

IL PROVISION AS TO ENHANCED INTEREST— 

(a) Relief can be afforded independently of the section on equitable grounds, whether 
the enhancement was to be prospective or retrospective : — (1898) 26 Cal., 900. 

(b) For the principle to ^pply these two elements must concur : — ** an unequitable 

bargain and ignorance of the unfair nature of the transaction on the part of the 
efendant." Where the defendant thoroughly understood ard consented to the 
oargain relief will not be afforded : — Mackintosh v. Wingrove (1878) 4 Cal., 137. 

(c) The main ca.se was explained to have proceeded on ‘ ' two considerations neither of 
which would have been sufficient without the other, namely : 

Istly — That the bargain made by Mackintosh with the defendant Hunt was grossly 
extortionate and calculated to deceive an unwary young man as to its real 
character. 

Jtndli/ — That although the other maker of the note, Norender Dutt, might have 
understood the nature of the transaction, it appeared that the defendant 
Hunt had never even read the note, and was not aware of its true 
meaning : — ibid. 

(d) Interest from date of bond : — (1884) 6 All., 179. 

(e) After date of default, not a penalty (1883) 9 Oal., 689 ; (1889) 14 Bom., 200. 

(/) Whether from date of contract or of default, to be understood, according to the 
intention not as penalty : — (189.3) 15 All., 232 F. B. 

(g) Prospective interest is not penalty unless the enhanced rate be such as to lead to 
the conclusion that it could not have been intended to be part of the primary 
contract between the parties : — (1892) 17 Bom., 106 P. B. 

(A) Where the higher rate was originally payable under the bond, and a concession 
subject to condition is given but not availed of, the original rate may be enforced 
as it is not a case of a penalty : — (1906) 10 G. W. N., 640. 

(i) It was understood that Balkis/ien Das v. B7in Bahadur Singh, 10 Cal , 305 overruled 
all previous oases like Mackintosh v. Crow (1882) 9 Cal., 689 : — (1886) 14 Cal., 248. 
But this case was overruled in (1892) 19 Cal., 392.3 

[ a Cal. 808 3 

APPELLATE CIVIL. 

The 26th June, 1876. 

Present : 

Mr. Justice Kemp and Mr. Justice Birch. 

In the matter of the Petition of Desputty Singh (a minor) 

Baijnath Shahai and others 
versus 

Desputty Singh.* 

Creditors of alleged heir — Application for grant of probate — Succession 
Act (Act X of 1866), s, 260. 

A Hindu testator died, leaving B, alleged to be his adopted son, and C, who would be his 
heir in default of adoption. On application made by B for probate of the will after the usual 
notioes, the creditors of 0, came in and opposed the grant of probate. 

* MisceUaneottS Regular Appeal No. 259 of 1876, against the order of A. V. Palmer, the 
Officiating Judge of Zilla Shahabad, dated the 9th ot August 1875. 
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Beld, under the Suooessioi^ Act, as made applicable by the Hin^u Wills Act, that the 
oreditors were not havipg any interest in the estate of the deceased, and therefore 

were not entitled to oppose the grant of probate. • 

The facts of the case appear sufficiently in the judgment. 

Mr, Kennedy and Munshi Mohamed Yoosoof fot the Appellants. 

The Advocate-General, olfg. (Mr/ Paul) and Mr. Woodroffe for the' 
Hespondent. 

The following cases and authorities were referred to by Counsel on both 
sides : — 

Dabbs V. Ghisman (1 Phill., 155), Baskcornb v. (2 Bob. Ecc., 118)^ 

Kipping v. Ash (1 Bob., 270), and Coote'a Probate Pi-actice, pp. 227. 228 and 
231, and cases there cited. i 

[2093 The Jadtfm'ent df ihe Court w^as delivered by 

Kemp, J.— On the 14th of July 1875, Baboo Desputty Singh, a minor, 
through the manager of his estates, Abdool Hye, applied to the District Judge 
for probate of the will of the late Bindessurree Pershad Single, who it is alleged 
died at Arrah on the 31st of July 1871, leaving properties, moveable ahd 
immoveable, situated in the district of Shahabad. To the petition, an instru- 
ment purporting to be the will of the deceased was annexed. Mr. J. H. Thorn- 
ton, Civil Surgeon of Arrah, one of the subscribing witnesses to the said 
instrument, verified the petition, as laid down in s. 248, Act X of 1865. Upon 
this petition an order was passed, directing ** advertisements to be made at the 
Collectorate and at the Civil Courts of the district. Notice also to be served 
on parties to suits before the Subordinate Judge, in which Desputty Singh was 
concerned. This application to come up on the first miscellaneous day after 
Mr, Palmer takes charge, say Saturday the 24th July.” This order was passed 
by Mr. Geddes. 

Baijnath Shahai and others, the api^ellants, are the creditors of Baboo 
Beetbhunjun Singh ; and they objected to the grant of the probate, on the 
ground that Desputty Singh was not the heir of the late Bindessurree Singh, 
but that their debtor Beetbhunjun was. 

It appears that notices were issued by the Subordinate Judge of the 
district, dated the 20th July 1875, calling upon Baijnath Shahai and others to 
file any objections they might have to make in the matter of the petition of 
Abdool Hye before the Judge of the district on or before the 22nd of July 1875. 
They appeared and filed their objections. The Judge, on the 9th of August, 
after considering the objections of Baijnath Shahai and others, passed the 
following order: — “ That letters of administration will be granted by this Court 
to Moulvie Abdool Hye, petitioner, as manager and next friend to Baboo 
Desputty Singh, minor, on his undertaking to make a true inventory of the 
property and credits of the late Baboo Bindessurree Pershad Singh deceased, 
and to exhibit the same in this Court at or before the expiration of one year 
next ensuing, and to render C2<0] a true account thereof, and also on his 

Vorifloation of petition *C Sec. 248 ; — Where the application is for probate, the petition 
for prolate by one witness shall also be verified by at least one of the witnesses to the Will 
to tne Will. (when procurable), in the manner or to the effect following : — 

. 1 (O.D.), one of the witnesses to the last Will and Testament of the testator mentioned 

in ihie above petition, declare that 1 was present and saw the said testator affix his signature 
(or mark) thereto (as the case may be), or that the said testator acknowledged the writing 
annexed to the above petition to be his last Will and Testament in my presence.”] 


1 OAI-.— 60 
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filing a bond with two sureties engaging for the collection, getting inland 
administering the estate of the deceased Baboo Bindessurree Pershad Singh. 
Each party to pay their own costs.” 

On the case coming before us, it was contended by the learned Advocate- 
General for the respondent that the appellants ought not to have been made 
parties to these iproceedings, and he asked the Court to dismiss the appeal 
without hearing their Counselor entering into the merits. We were of opinion 
that as the appellants were made parties to the proceedings by the action of 
the Court and were called upon to file their objections and did file them 
without any objection on the ])art of the respondent, we ought to hear 
tiie appeal. We therefore called upon the learned Counsel Mr. Kennedy^ who 
appeared for the appellants, to satisfy us that his client was in a position to 
appose the grant of probate of the estate of the late Baboo Bindessurree Pershad 
Singh. After hearing his argument and that of the learned Advocate- General 
for the respondent, we are of opinion that the appellants ought not to have 
been permitted to object in the lowei Court to the grant of probate. 

Numerous cases in the English Courts were cited by the learned Counsel 
on both sides ; but, in deciding this case, we have not to look to what is or 
was the English law on the subject — we must look to the Act itself, Act X of 
1865, as the law applicable to the case — DeSouza v. The Secretary of State (12 
B. L. R., 423, at p. 427, per Macpherson, J). 

The application for probate having been formally made, it was lawful for the 
District Judge, under s. 250, Act X of 1865, to issue citations, calling upon all 
persons claiming to have any interest in the estate of the deceased to come and 
see the proceedings before the grant of probate or letters of administration. 
The citation to be fixed up in some conspicuous part of the Court-house, and 
also in the office of the Collector of the district. 

No caveats, on the part of the appellants before us, had been lodged 
against the grant of probate or letters of administration. The Judge, therefore, 
acted illegally in directing notices to be tail] served on the appellants througli 
the Subordinate Judge of the district, inviting them to file any objections they 
miglit have to make against the grant of probate. The appellants cannot be 
said to be parties " having any interest in the estate of the deceased ” within 
the meaning of s. 250 of the Act. The appellants, who are the creditors of 
Beetbhunjun Singh, who, in the event of Baboo Bindessurree Singh having 
died without executing a will, and without having adopted Baboo Desputty 
Singh, on whose behalf the application for probate was made, he being a minort 
may be the heir of the late Baboo Bindessurree Singh, but that does not entitle 
them to claim as of right as interested in the estate of Baboo Bindessurree 
Singh to oppose the grant of probate or letters of administration. 

* [ Sec. 260 : — In all cases it shall be lawful for the District 
District Judge may exa- Judge “ or District Delegate,” if he shall think proper — 
mine petitioner in person. to examine the petitioner in person, upon oath or solemn 
affirmation, and also 

to require further evidence of the due execution of the Will, 
Require further evidence, or the right of the petitioner to the letters of administration, as 
the case may be, and 

And issue oitatinns to to issue citations calling upon all persons claiming to have 
inspect proceedings. any interest in the estate of the deceased to come and see the 

proceedings before the grant of probate or letters of administration . 

The citation shall be fixed up in some conspicuous part of 
Publioation oloitation. the Oourt-house, and also in the office of the O^ector of the 
District, and otherwise published or made known in snoh msnri-et 
as the Judge '* or District Delegate *' issuing the same may direct.] ■ . 
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' The order granting letters of administration to the respondent is affirmed, 
such order however being without prejudice to the appellants who have no 
present right to oppose such grant, nor precluding them from seeking any 
further remedy they may be advised to pursue as against their debtor Beet- 
bhunjun Singh. 

The appeal is dismissed with costs. 

Biroh, J. — I also am of opinion that those who, in the petition of appeal, 
style themselves " opposite parties,” ought not to have been allowed “ to come 
and see the proceedings before the grant of letters of administration.” 

iSection 250 contemplates the citation of those directly interested in the 
estate of the deceased. Its provisions cannot, 1 think, be strained to include 
creditors of the next-of-kin to the deceased. It is admitted that the appellants 
are not the only creditors of Beetbhunjun, but that there are several other cre- 
ditors, and, if the appellants had succeeded in their op])osition to the granting 
of letters of administration, they would not ho in any hotter position than other 
creditors of Reotbhunjun. 

We have to be guided by the provisions of Act XXI of 1870 and those 
sections of Act X of 1865 which are by the former enactment declared to apply 
to wills made by Hindus after Ist September 1870. I do not think it incum- 
bent upon us to consider what the law and practice were antecedent to the law 
[312] by which we have to be guided. Nor do I think it necessary to discuss 
in a case such as we have before us the English cases cited by Mr. Kminedy. I 
would only remark that no case which lias been cited supports the learned 
Counsel’s contention that a creditor, not of the deceased, hut of his next-of-kin, 
is a person interested in the estate of the deceased and entitled to come in and 
controvert a will said to have been executed by tfie deceased. It has been held on 
the Original Side of this Court in Do.Soiiza v. The Sec retar y of State (12 11. L. R., 
423), that, since the passing of Act X of 1865, the Courts in this country 
must look to that Act, and it alone, for the law of British India applicable to all 
cases of testamentary or intestate succession ; and the correctness of that ruling 
has never been impugned. 

* 

Then as to the argument of the learned Counsel, that his client is barred 
from taking any further steps against the estate, and prejudiced by having been 
made a party to these proceedings, I find nothing in the Act which leads me to 
conclude that this argument has any foundation. By s. 242," letters of adminis- 
tration are conclusive as to the representative title of the person who obtains 
them, and creditors of the deceased must look to him for satisfaction of their 
dphts. If the appellants have any claim against the estate of the deceased, 1 
fail to see how they can he deprived of their remedy by an order granting letters 
of administration. 


* [ Soo. 242 ; — Probate or letters of administration shall have effect over all the property and 
estate, moveable or immoveable, of the deceased, throughout the 
Conclusiveness of probate province in which the same is granted, and shall be conclusive 
or letters of administra- as to the representative title against all debtors of the deceased, 
tion. and all persons holding property whiph belongs to him, and shall 

ailord full indemnity to all debtors paying their debts, and all 
persons delivering up such property to the person to whom such probate or letters of 
administration shall have been granted.] 
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What we now decide is, that the Judge was wrong in citing the appellants 
to see the proc6edin(;s, and that they have no right to oppose the granting of 
letters of administration. We cannot, on their appeal, go into the merits of the 
case. The result is, that the appeal must be dismissed with costs. 

Appeal diemiseed, 

W6tes. 

C INTEREST TO OPPOSE GRANT OF PROBATE- 

With reference to this case, the Privy Council said, “ Their Lordships think this- was a 
right decision ” (1888) 10 Cal., 19 P. C. 

(a) A purchaser from the noxt-of-kin is in a very different position from a creditor. If 
we thought that that decision (2 Gal., 208) went as far as to hold that a purchaser or 
an attaching creditor coaid not apply for revocation of a probate, we should, as at 
present advised, refer the point to be settled by a Full Bench, because we should 
disagree from such a ruling ’* : — (1878) 4 Cal., 860. 

(b) Attaching creditor of next-of-kin was held to have sufficient intorcst in (1880) 6 Cal., 
420; (1880) 6 Cal., 460. But Me the Privy Council decision in (1883) 10 Cal., 19. 

. (c) Upon the above case of 4 Cal., 860, the Privy Council remarked, “ Assuming that a 
purchaser can oppose the grant of a probate, or apply to have it revoked (which their 
Lordships do not decide) they entertain grave doubts whether an attaching creditor 
can do so, at least in a case which is not founded on the ground that the probate has 
been obtained in fraud of creditors ” ; — (1883) 10 Cal., 19, at 28. 

(d) While the more fact of being a legatee under the will or a creditor of the testator does 
not give sufhcicut interest, proof of a former will of the testator in which the 
defendant is iiitorostod is a sufficient interest to contest the will set up : —(1894) 17 
Mad., 373. 

Cf, — “ The Court cannot revoke, at the application of a creditor, whatever may be the 
merits of the case, because such creditor cannot demand a grant to bo made to 
himself of inimcdiiibe right,” In the goods of Bergvian (1812) 8 Notw of Cases 28— 

^ Williams on Executors, Yol. 1 (10th Ed., 457).] 

C2l3j APPELLATE CIVIL. 

The 7th June, 1870, 

Present : 

Mr. Justi(;e Markry anb Mr. Justice Mitter. 


Luchmi Dai Koori .Plaintiff 

versus 

Asrrian Sing and others Defendants.' 


Hindu law —Mitakshara — Purchaser at sale m execution of decree of 
joint family property -- Usurious rate of interest — Form of 
decree against mortgaged property. 

In a suit by a Hindu, subject to the Mitakshara law, against certain auction-purohaaers 
at a sale in execution of a decree against the father, to . recover a portion of the ancestral 
estate by caaoellation of the sale, it appeared that th& property which was mortgaged by the 
bond upon which the decree was passed was not put Up for sale. The decree provided ** that 
* the plaintiff recover the amount with costs and interest, and that the decree be executed 

* Regular Appeal No. 104 of 1876, against a decree of Baboo Mothuranath Goopta, 
First Subordinate Judge of ZiUa Bhagulpore, dated the 16th of January 1876. 


m - 




I.L.R. S Cal. 214 


SIMO &a. [I876j 

tr 

against tho property specified in the bond,” and it also allowed interest at about 50 per cent., 
the rate in the bond, to the decree-holders. It was contended on behalf of the plaintiff that, 
upon a proper construction of the Privy Council ruling in Miiddun a^hakoor v. Kantoo Lall 
(14 B. L. B., 1871, tho decree under which the property had been sold was an improper one. 
Heldt that, under the Privy Council Ruling, the purchaser is not bound to look beyond the 
decree. Held^ also, that an usurious rate of interest cannot be treated, within tho principles 
of the above case, as showing that the decree wns for a debt which the son was not bound to 
discharge. 

Held, further, that where a decree is agaiii.st the mortgagor' generally, coupled with a 
declaration of the lien, the decree-holder may proceed cither against the por.s(>ii and his pro- 
perty, or against tho mortgaged property, though whether such a course will be allowed in any 
particular case is a matter for the discretion of tho Court executing the decree. 

Suit to recover possession of a moiety of a certain estate by caiy^ellation 
of an auction sale, hold on the 12th of February 1BG6. 

The material facts alleged in the plaint were as follows : — That the 
plaintiff, with tho defendant Govind Dyal Sing, who was his father, constituted 
a joint Hindu family living under the Mitakshara law ; that the property, 
which was the subject-matter of the suit, was ancestral property, to which 
[214] Govind Dyal Sing succeeded in 1846; that the estate was totally 
unencumbered at that time, and that the income “ was not only sufficient 
for family expenditure, but probably sufficient to ensure a saving; ” that the 
plaintiff was born in the year 1858, when he became entitled to a share in 
the joint estate ; that the defendant Govind Dyal Sing, without any legal 
necessity, executed a bond in favour of certain hankers of the names of Dungur 
Mai and Shoo Lall, for Bs. 2.800, mortgaging certain villages other than those 
sued for ; that, subsequently, tho mortgagees obtained a decree for the sale ot 
the mortgaged properties, but instead of executing the decree by sale of those 
properties, they put up for sale, the right and interest of the defendant Govind 
Dyal Sing in the properties for the recovery of a moiety of which the present 
suit was brought, and at that sale tho defendant Asman Sing was the 
purchaser. 

Tho defendants, in their written statement, stated that the debt in respect 
of which the property was put up for sale was contracted by tho plaintiff ’s 
father for the purpose of purchasing, for the benefit of the joint family, a certain 
share in an estate belonging to one Boghuber Dyal Sing, another member of 
the family ; and that, consequently, the plaintiff was not entitled to question 
the validity of their purchase in execution of decree for such debt. 

That decree was worded in the following terms : “ that the claim be 
decreed ; that the plaintiff' recover the amount with costs and interest, and 
that the decree be executed against the property specified in the bond.” The 
interest allowed upon the bond amounted to Bs. 1,630 for a period less than a 
year in respect of the sum of Bs. 2,800, giving a rate of more than 50 per cent, 
per annum. 

The Subordinate Judge, without in any way going into tho facts of the 
case, held, upon the strength of the Privy Council Buling in Muddun Thakoor 
V. ^ntoo Lall (14 B. L. B., 187), that the decree under which the defendants 
purchased the property was conclusive, and, as bond fide purchasers for valuably 
consideration, Caie] they were not bound to enquire whether the original 
debt was for a valid necessity. He, accordingly, dismissed the suit. 
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The plaintiff appealed to the High Court. 

Mr. A7?ieer Alt (Baboo Mohesh Chtiiider Chowdry with him) for the 
Appellant. ^ 

The Advocate-General, Ofliciating (Mr. Patil), (Messrs. TtoidaLe and 
Sandel and Munshi Mohammed Yiisooff with him) for the Bespondents. 

« 

Mr. Ameer Alt. — The Privy Council Ruling in Muddun Thakoar v. Kantoo 
Lall (14 B. L. R., 187 does not lay down any such hard and fast rule as the 
Subordinate Judge supposes. Prior to this decision, the Courts had almost 
invariably held that the burden of proof lay primarily with the purchaser — 
Mahabeer Ptrsad v. Ramdyal Stnuh (12 B. L. R., 90) and Laljeet Singh v. Eaj- 
coomar Singh (12 B. L. R., 373). The Privy Council Ruling does not do more 
than simply change the onus and transfer it in the first place to the son. If 
the plaintiff makes out a pnmd facie case, and proves sufficiently that the debt 
for which the property was sold was not for a valid purpose, the same liabilities 
would attach to the purchasers as before. Every member of a Hindu joint 
family has an inherent right to question the validity of acts committed by the 
managing member so as to bind the joint estate- - Hunooman Persaud Panday 
v. Mussamiit Babooec Miuiraj Koonwerec (6 Moore’s I. A., 393). The Privy 
Council cannot be supposed to mean that whenever such property has passed 
into the hands of auction-purchasers, such members should be for ever preclud- 
ed from questioning the validity of not only the original acts, but also of the 
decree and sale under it. No doubt, if the Judicial Committee had stopped at 
the words, “ a purchaser under an execution is surely not bound to go beyond 
the decree, &c.’' (14 B. L. R., 199), such construction might have been placed 
on their ruling ; but their Lordships go on and say, “ the purchaser under that 
execution [216] was not bound to go further back than to see that there was 
a decree against those two gentlemen ; that the property was property liable 
to satisfy the decree, if tlie decree had been given properly against them ” (14 
B. L. B., 200). Some meaning must be attached to those words, and the only 
reasonable construction that can be given to them is, that, when ancestral 
property is put up for sale in execution of a decree against the father, the 
purchaser is not bound to look to the character of the debt, but he is not freed 
from the burden of examining into the character of the decree, to see whether 
it is a proper or improper one ; and, on the other hand, though the son is 
debarr^ from questioning the validity of the acts leading up to the decree, he 
reWns his right to question the propriety of the decree and the subsequent 
proceedings under it. If this is the correct view, then, upon the face of the 
decree, it appears the decree- holders were bound to proceed first against the 
mortgaged properties ; and they would have only been entitled to proceed 
against any other property of the judgment-debtor, in case there happened to be 
a deficiency. A decree- holder, who takes a decree as against the hypothecated 
property, should, on equitable principles, be made to exhaust it. The facts 
proved show that the debt was an immoral one. The following cases were 
also cited : — Toohe v. Hartley {2 Bro. Ch. C,, 125), Perry v. Barker {SVes.t 527), 
Budree hall v. Kantee Lall (23 W. R., 260), and Cheyt Narain Sing v. Bunwari 
Singh (23 W. R.. 395, at p. 398). 

Baboo Mohesh Chunder Chowdry on the same side. — Uiwn the face of the 
decree it appears that interest over 50 per cent, per annum was claimed by 
^and allowed to the decree- holder. It is usurious ; and, as usury is prohibited 
by the Hindu law, the decree is an improper one : Cowell’s Lectures on Hindu 
Law for 1871, pp. 307, 311. 
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The Advocate-Oeneral for J»he Bespondents.- -The plaintiff is excluded by 
the Privy Council Ruling from"* questioning the validity of his father’s acts 
when once a decree has been passed [217] and the property sold under it. 
With reference to the propriety of the decree itself, the bond in this case 
hypothecates not only certain properties, hut also makes the person of the debtoi* 
responsible for its payment. The decree is in the form usual in the mofussil, 
under which a decree-holder proceeds either against the mortgaged property or 
the debtor personally. The decree- holders in this case were, therefore, not 
bound to exhaust the hypothecated properties. The eyidence shows the debt 
was contracted for a valid purpose Thakoor v. Kantoo Lall (14 B. L. 

R., 187), Mussamut Koldeep Kour v. Runjeet Siiiqk (24 W. R., 231), and 
Grifihari Lall Sahoo v. Mussamui Gowrimbutty (15 B. L. R., 2G4). 

Mr. Ameet' All in reply. 

The Judgment of the Court was delivered hy 

Markby, J. (who, after stating the facts, continued) : — The Subordinate 
Judge took evidence in the case, hut eventually without in any way going into 
the evidence held upon the strength of a decision of the Privy Council in the 
case of Muddun Thakoor v. Kantoo Lall (14 B. L. R., 187), that the decree under 
which the defendant purchased this property was conclusive in the matter, and 
that the defendant w'as not in any way bound to inquire further when this 
decree was existing. 

Against this judgment the plaintiff* appeals, and ho contends, in the first 
place, that the Privy Council case relied on does not make the decree conclusive 
in the way the Subordinate Judge has held it to be ; secondly, he contends that 
upon the evidence he has made out his case that this was a debt for which *his 
interest in the property could not in any way he made liable ; and thirdly, he 
contends that, under the terms of the decree itself, the property which should 
have been first sold in satisfaction of the decree was the property whicii liad 
been mortgaged, and that, therefore, applying the Privy Council decision in all 
its strictness, the purchaser had notice upon the face of the decree that tliis 
property could not be sold. 

C218] Now, with regard to the first point, we think that the decision of 
the Subordinate Judge is right. The case that we have to deal with here is, 
for all material purposes, precisely the same as that which was dealt wdth by 
the Privy Council — in what is called the “ second appeal ” in the case referred 
to — the appeal of Muddun Mohun Thakoor, whose position was precisely that of 
the present defendants. The Privy Council say, speaking of the purchaser in that 
case: — “ He found that a suit had been brought against the two fathers ; that 
a Court of Juitice had given a decree against them in favour of a creditor ; that 
the Court had given an order for this particular property to be put up for sale 
under the execution ; and, therefore, it appears to their Lordships that he was 
perfectly justified within the principle of the case of Hunooman Per shad Panday 
v. Mussamui Babooee Mnnraj Koontveree (6 Moore’s I. A., 393) in purchasing 
the property, and paying the purchase-money bona fide for the purchase of the 
estate.” 

Here also there had been a decree of a Court of Justice against the father 
for this money, and an order of the Court that this property should be put up 
for, sale. 

Then their Lordships quote a well-known passage from the case referred to 
(6 Moore's I. A., 423). and then they say as follows : — “ The same rule has been 
applied in the case of a purchaser of joint ancestral property. A purchaser under 
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an execution is surely not bound to go hack beyond the decree to ascertain whether 
the Court was right in giving the decree, or, hearing giv^ it, in putting up the 
property for sale under an execution upon it. It has already been shown that, 
if the decree was a proper one, the interest of the sons, as well as the interest 
of the fathers, in the property, although it was ancestral, was liable for the 
payment of the father’s debts. The purchaser under that execution, it ^appears 
to their Lordships, was not bound to go further back than to see that there 
was a decree against those two gentlemen ; that the property was property liable 
to satisfy the decree, if the decree had been given properly against them” (14 
B. L. R.. 199, 200). 

[2193 Now it is contended upon those last words, that the intention of the 
Privy Council was that a purchaser at an execution sale should not only see 
that there was a decree, but that a decree had been rightly given against the 
judgment-debtor. That would be really unsaying all that the Privy Council 
had just before said upon the matter. What we think the Privy Council mean 
by those words is, that a party is not hound to look beyond the decree to see 
that that was a right decree, for they had said already just the contrary that 
he was not bound to do so, but he was hound to look to the decree to see that 
in point of form it was a proper decree. Then that being so, no objection can be 
taken in point of form to this decree, except the one which was taken by Baboo 
Mohesh Chunder Chowdry with which we have to deal now. 

He contends that, even giving the Privy Council decision that inter- 
pretation, the purchaser was not bound in any way to go behind the decree to 
see what occurred prior thereto, still he was bound to look to the decree itself 
and!^as it stands ; there was notice to him on the face of the decree that this 
was a debt which, under the Mitakshara law, the son was not liable to dis- 
charge, and for this reason, because it appears upon* the face of the decree, that 
the interest, which was allowed upon this bond, amounts to somewhere about 
Rs. 1,600 for a period less than a year in respect of a principal of Rs. 2,800, 
giving a rate of interest somewhere over 50 per cent. 

But, even assuming that the Hindu law contains a prohibition against the 
taking of interest at so high a rate, and that by the Hindu law interest at that 
rate could not under any circumstances be allowed, still we think that that is 
not a circumstance which within the principles laid down by the Privy Council 
in* the case quoted above, can he treated as showing that this was a decree for 
a debt which the son was not bound to discharge. For that purpose, we must 
look into what the cases under the Mitakshara law are in which he ia not 
bound to discharge the father’s debt. That is expressed by the Jrivy Council 
in these words ; — 

“ It is necessary, therefore, to see what was the nature of the debt for the 
payment of which it was necessary to raise money [220] by the sale of the 
property in question” (14 B. L. R., 197). Now all we know, and all we can know, 
is what appears on the face of the decree itself. Their Lordships go on to say : — 

“ If the debt of the father had been contracted for an immoral purpose, the son 
might not be under any pious obligation to pay it ; and he might possibly object 
to those estates which have come to the father as ancestral property being 
made liable to the debt. That was not the case here. It was not shown that 
the bond upon which the decree was obtained was given for an immoral pur- 
pose ; it was a bond given apparently for an advance of money upon which an. 
action was brought (14 B. L. R., 197). 
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Can we say here upon the fadte of the decree, that, so far as it orders 
interest to be paid, it is a diecvee for an immoral purpose / One might almost 
say that such a question answers itself. It may bo that, under Hindu law, 
there were some restrictions against the allowance of interest ; but it is w< 3 ll 
known that those restrictions are no longer enforced by our Courts. There is 
no ground whatever for saying that, what our Courts allow in the shape of 
interest is money directed to be paid for ,immoral purposes. Therefore, upon 
that ground, it appears to us impossible to say, that, on tlie face of the decree 
it was one for a debt which the son was not bound to discharge. 

This view of the case renders it unnecessary to consider the facts of this 
case, but, having heard the case very ably argued on behalf of the appellant, 
we think, even upon the facts of the case, tliat this was a debt which the son 
was bound to discharge. " 

Therefore, upon the evidence, if one was at liberty to go into the evidence, 
we should hold that the debt was one which, under the Mitakshara law, the 
son was bound to discharge. 

Tlion the other question remains, namely, as to the form of the decree. 
Now we had the decree read to us, and we consider this to be not such a 
decree as we know is sometimes made, namely, a decree restricting the i)arties 
in the first instance to the sale of the mortgaged property, l^ut it is ii decreo 
against the mortgagor generally coupled with what is [221] called a declaration 
of the lien — a declaration which it is exceedingly common to insert in decrees 
against mortgagors upon a bond of this nature. The bond also, as has been 
pointed out by Mr. Advocate-General, was not only a bond pledging the i)vo- 
l)erty, but a bond wliioh made the party personally liable for the money . Now, 
upon a decree of that kind, we have no he.sitation in fielding tfiat a person may 
in law proceed eitfier against the person or against the mortgaged projierty 
specified in the decree. In saying that wo do not at all mean to say that tiiat 
is a course which in all cases ought to he allowed. There are undoubtedly cases 
in which that would operate greatly to the injury of the mortgagor. And we 
desire to say nothing which ivould in any way interfere with the discretion of the 
Court executing the decree to take such precaution as might be necessary 
against any injury of tliat kind. But we think tliat in the present suit no 
inquiry upon such a subject as that can take])lace. T have already quoted the 
passage from the Privy Council judgment, which jioints out the duty of a 
purchaser at an execution sale in such a case as this. We think that, under the 
law as there laid down, the purchaser liad a right to assume that the proi>erty, 
which was sold at this sale, was liable to be sold under tliis decree, and that 
any questions which the judgment-debtor might liave raised or did raise upon 
the order by- which the property was brought to sale, wore dis])Osed of at the 
time when the sale was ordered to take place. Therefore whatever may be 
the judgment-debtor’s right under such a decree as this, that question cannot 
be raised now as against the person who has|))urchased at a sale under a decree 
of Court. Therefore that ground also fails. 

The result is that the regular appeal must h® dismissed with costs. 

Appeal dismisml. 


MOTES. 

I r. INTEREST ACQUIRED BY THE EXECUTION PURCHABER- 

Frame of the suit and nature of the docroc, etc., determine the question as to what 
interest passed (1870) 1 Mad., 858 P.B. 


1 CAIi.— 61 
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Son's interest being affected even when the son is an adult : — (1883) 9 Cal., 495. See 
also (1881) 8 Cal.. 517. 

II. MORTOAOE DfiCRliE— 

Whore there is a decree against the mortgagor generally coupled with what may be 
termed a declaration of lien, other properties may be proceeded against : — (1905) 38 All., 395.3 

[322] APPELLATE CIVIL. 

The 19th December, 1H76. 

Present : 

Mr. Justice Markby and Mr. Justice Ainslie. 

Brammoyo Dassee on behalf of Brojo Nath Singh and another Plaintiffs 

versus 

Kristo Mohun Mookorjee Defendant.* 

Ros Judicata — Act VIII of 18o9, ss. 2 it 170 — Hindu Widow — Reversioner. 

A, a Hindu widow, brought a suit to recover possession of her husband's share of certain 
joint property. After partially examining .some of her witnesses, she cited t^ defendant as a 
witness, and on his failure to attend, her suit was dismissed. After the death of the widow, 
her daughter sued the same defendant on behalf of her two minor sons, as being entitled in 
reversion to their grandfather’s share, to recover the share which was the subject of the 
former suit : the defendant was summoned aiba witness, but failed to attend. Held^ that 
the suit was not barred under s. 3, Act VIII of 18.59, as being a res judicata, until it was 
shown that the former decree had been obtained after a fair trial of the right, so as to bind 
not only the widow, but the reversioners. The defendant having failed to attend and give 
evidence on this point, the Court was justified in giving the plaintiff a decree under s. 170, t 
Act VIII of 1859. 

The facts of this case were shortly these: — A certain property, which 
originally belonged to three brothers, forming a Hindu joint family, was sold 
in execution of a decree against two of them, and was purchased by the defend- 
ant, who obtained possession. The widow of the third brother thereupon 
instituted a suit to recover her husband’s share in the joint estate. The 
plaintiff in that suit, after having partially examined one of her witnesses, 
declined to proceed further with their examination, and cited the defendant as 
a*witness, and on his failure to attend, her suit was dismissed. No appeal was 
preferred from that • order, and the widow died some time after, leaving a 
daughter, who was the plaintiff in the present suit, and who sued now on 
behalf of hei minor sons, as reversioners to their grandfather’s share, to recover 
the one-third share which was the [223] subject-matter of the former suit. 
The defendant, among other grounds, pleaded that the suit was barred under 
s. 2 of Act VIII of 1859. He was cited in this case also as witness on behalf 
of the plaintiff, but failed to attend. The Munsif decreed the claim, under 
8. 170 of Act VIII, 1859 holding that the cause of action in the former suit 

* Special Appeal, No. 217 of 1876, against a decree of J. Tweedie, Esq., Officiating Judge 
of Zilla West Burdwan, dated the 13th of November 1875, reversing a decree of Babu Oobind 
Chund Ghose, Munsif of Bissenpore, dated the 2lBt of July 1875. 

t [Sec. 170 : — If any person, being a party to the suit, who shall be ordered to attend to 
give evidence or produce a document, shall, without lawful 
-Consequence of non- excuse, fail to comply with such order, or attending or bqlng 
attendance or refusal of a present in Court, shall, without lawful excuse, refuse to give 
party to give evidence. evidence, or to produce any document in his custody or posses- 

sion named in such summons as aforesaid, upon being required 
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was not heard and determined as to operate as a bar to the present action. 
On appeal, the Judge reversed the Munsif’s order, holding that the former 
action was a res judicata, * 

The plaintiff preferred a special appeal to the High Court. 

Baboo Nilmadhub Sen for the Appellants. 

Baboo Bhobany Churn Dutt for the Bespondent. 

The Judgment of the Court was delivered by 

Markby, J. — In this case we think the judgment of the first Court was a 
right judgment, and ought not to have been disturbed by the lower Appellate 
Court. 

It appears that there were three brothers entitled to a certain property. A 
decree had been obtained against two of the brothers, Shib Prosad and Bhola 
Nath. Their rights and interests in the property were sold, and the defendant 
got into possession. The widow of one of the brothers then brought a suit for 
declaration of her title to one-third share of the property. An issue was raised 
whether that share was the right and interest of the plaintiff as alleged by her, 
or of Shib Prosad and Bhola Nath as alleged by the defendant. There were 
other parties |o that suit, but that does not seem to be material. After the 
death of the widow, the heir of her husband brought the present suit for 
possession. The decree in the former suit was set up as a bar to the present 
suit ; and an issue was raised whether or no that decree was a bar to the 
present suit. 

The Munsif, who tried the suit, seemed to have had some doubt whether, 
in point of law, the former decree was a bar to this suit. He also held that 
there was no proper trial upon the issues raised in the former suit. He then 
went on to say [224] that the plaintiff, in the present suit, had relied mainly 
upon the evidence of the defendant ; and, inasmuch as the defendant having 
been summoned, did not choose to appear in Court, he gave the plaintiff a 
decree under s. 170 of the Civil Procedure Code. 

The District Judge entirely concurs with the Munsif in thinking that this is 
a proper case to be dealt with under that section ; but thinks that section could 
not be applied to the ptesent case, because in this case the plaintiff cannot show 
a legal right. What he means by that apparently is, that the legal right which 
the plaintiff sets up in this case is wholly barred by the decision in the former 
suit. But the District Judge seems to have overlooked this, — that there 
was in the present case not an absolute bar such as there would have been, if 
this were the case of a decree against the person through whom the plaintiff 
claims. The rule that a decree against the widow binds the reversioner is 
subject to this qualification, that there has been a fair trial of the right in the 
former suit. That is laid down in what is commonly called the Shiva(/unffa 
case (9 Moore's I. A., 539) and in the decision of this Court to the same effect, 
with which I entirely concur, in the case of Mohima Chunder Boy Chowdhry v. 
Bam Kishore Acharjee Chowdhry (15 B. L. B., 142 ; vide p. 159). It was the^ 
pointed out that the Privy Council, in a more recent case {Nogender Chunder 
Ghose V. Sreemutty Kaminee Dossee, 11 Moore’s 1. A., 241), have said that, 
while they adhere to the rule that the widow represents the estate of the 
reversioner for some purposes, it is her duty not only to represent the estate, 
but to protect it also. 

by the Court so to do, tlio Court may either pabs judgment against thr jMirty ho failing or 
refusing or make such other order in relation to the suit as the Court may deem proper lu 
the circumstanoos of the case,] 
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Now, in this case, it is obvious that there were some grounds for looking 
closely to see what really took place in the former suit, because we find that 
the former suit was •disposed of in a manner which, on the face oHt, seems to 
be not satisfactory. 

The plaintiff in that suit, after having brought her suit, and after having 
partially examined one witness, decliped to examine any of her other witnesses. 
She had also cited the defendant, [32J] the same person who was cited to 
appear in this case. It does not, however, appear whether she made any real 
attempt to get the defendant into Court, or whether the summons was served 
upon him. Anyhow he never came into Court, therefore there was good 
ground for inquiring whether there was a fair trial of the question between 
the parties in the former suit, and whether the plaintiff performed her duty 
in protecting, not only her own interest, but the interests of the person who 
was to take after her death. 

Upon that question the evidence of the defendant is most important. 
Therefore the Court has a perfect right to say that the decree in the former 
is not a bar to thi.s suit, until there had been some inquiry as to how it was 
obtained. And the deteudaiit refusing to come in to give his evidence upon 
that point, the Court .would be justified in dealing with the case under s. 170 
of Act VIII of 1859. We may assume for the imrposes of this judgment that 
the decree in the former suit would have been a bar to the present suit, if it 
had been properly obtained ; but that would not in any way prevent the Court 
from inquiring into the question whether it was so or not. Having regard to 
the circumstances which I have mentioned, the Munsif was right in dealing 
with the case under s. 170. We think, therefore, that the judgment of the 
first Court was right and ought to bo restored, and that of the lower Appellate 
Court reversed. The plaintiff w'ill get the costs in this Court and in the lower 
Appellate Court. 

Appeal allowed. 


NOTES. 

[RES JUDICATA BY DECREE AGAINST WIDOW - 

Where a coiiHf'iit decree had been obtained on utj award, the reversioner was hold not 
bound : — (1908) 5 Bom. L. R., 889. 

Nor whore there is fraud or collusion :--(1886) 11 Bom., 119. 

An ex parte decree may tj,till bo ouc fairl\ and properly obtained, for a widow ia certainly 
not bound to incur expense in defending the fault unless she had reason to believe there was 
a g(Jod defciict' -- (1907) 17 M. L. J., 160. 

Dismissal for default, res judicata : — See (1885) 1^ Cal,, 563.} 
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[2 Cal. 225] 

FULL BEIiCH. 

• The mh February, 1877, 

PRESENT : 

Sir Eichard Garth, Kt., Chief Justice, Mr. Justice Kemp, 

Mr. Justice Macpherson, N^r. Justice Markby and 
Mr. Justice Ainslie. 

The Empress of India 
versus 

Diljour, Misser. " 

Conviction of offence committed before the Penal Code came nito operation — 
Bogiilation IV of 1797— Act XVII of 18()'^~Act I of iHtiS 
(General Clauses Consolidation Act), s.6. 

The prisoner was found guilty and sentenced under Regulation IV of 1797 to transporta- 
tion for life for ^ murder committed in 1S61, before the Penal [226] Code came into operation 
and the case was sent up to the High Court to confirm the sentence. Regulation IV of 
1797 was repealed bv Act XVII of 180*2,* and that Act was whollj repealed by Acts VIIl of 
1868 and X of 1872. Held, on a reference to a Full Bench, that the conviction was illegal, 
s. C of Act I of 1868, which provides thfit the repeal of any Act or Regulation shall not 
affect any offence commited before the repealing Act shall have come into operation, not 
being applicable. 

The prisoner was charged with murder, alleged to have been committed 
cn 24tli May 1801, before the Penal Code came into force, and he had evaded 
arrest up to the time of his apprehension. The prisoner was, on 7th August 
1876, found guilty by Mr. A. V. Palmer, Sessions Judge of Shahabad, of 
culpable homicide not amounting to murder, and sentenced to transportation 
for life. The case was referred by the Judge under Regulation IV of 1797, 
s. 3, for the orders of the High Court, and on its coming before Markby and 
Ainslie, .lJ.,the following note was made thereon by those Judges : — “Regu- 
lation IV of 1797 was reapealed by .\ct XVFI of 1862 with some reservations, 
but as appears by a case 1 just decided, [227] those reservations have been 

* Criminal Rcferouce No. 176 of 1876, from an order of A. V. Palmer, Esq., Sessioaci 
Judge of Shahabad, dated the 7th August 1876. 

t R. v. Lai SliaJia ; Criminal appeal. No. iHH of IH76 : — In this case the prisoner was 
convicted in May 1876 of robbery committed in 1867, under s. 3, Regulation Llll of 1803, 
and s. 3, Regulation XVI of 1826, and was scutciiccd, under s. 395 of the Penal Code, to 
seven years’ rigonms impri.sonracnt. His appeal came before MARKBY, AINSLIE and 
Hitter, JJ., on 17th August 1876, when the following Judgment was delivered : — 

Markby, J.— In this case the prisoner has been tried for robbery by open violence, and 
sentenced to seven years' rigorous imprisonment, under Regulation LIII of 1803, s. 3, and 
Regulation XVI of 1825, s, 3. He has appealed to this Court, and his first ground of appeal 
is, that those Regulations having been repealed, the conviction is illegal. These Regulations 
were repealed by Act XVII of 1862 with a certain saving as to past offences. Act XVII of 
1862 was repealed by Act VIII of 1868, except ss. 3, 4, 5 and 6. These sections were repealed 
by the Code of Crimuial Procedure of 1872. It would, therefore, seem that thi.s ground of 
the prisoner’s appeal is well founded. From another case of a somewhat similar character, 
which is now before us, we gather that there is an opinion prevalent in the Courts of the 
country that the old criminal laws antocedi'nt to the Penal Ctide have not been swept away to 
the extent to which they appear to us to have been on a perusal of the Statutes above referred 
to. We regret that we have had no assistainaj on behalf of iho (’fown in the investigation of 
this matter ; but as far a.s w'e .ire able to judg»; upon the inforniation before us, this conviction 
appears to be illegal, and we order it to be set aside, and the prisoner discharged. 
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also repealed, so that the Sessions Judge was not empowered to make the refer- 
ence he has done. Nor are we aware of any regulation in existence under 
which the prisoner ceuld be punished for culpable homicide committed on the 
24th of May 1861. Unless, therefore, some cause be shown to the contrary, 
the conviction must be set aside as illegal." 

Notice was ordered to be given ^o the Government Pleader and to the 
prisoner, and the case subsequently came before Mabkby, Ainslie and 
MiTTER, JJ., who referred it to a Full Bench with the following remarks : — 

* In a case which came before this Court on appeal a short time ago, it 
was held by us that Act XVII of 1862 was totally repealed by Acts VIII of 
1868 and X of 1872, and that therefore no conviction for an offence committed 
prior to 1862 could be maintained. That case was not argued, and we were 
therefore only able to express our opinion with reference to such research as 
we could ourselves make into the matter. Very shortly afterwards the present 
case was referred to us under Kogulation IV of 1797, s. 3, to confirm a sentence 
passed by the Sessions Judge of Shahabad, for an offence committed on the 
24th May 1861. We, accordingly, gave notice that we should again consider 
this question, and the Junior Government Pleader has appeared to argue it. 
He maintains that, notwithstanding the repeal of Act XVII of 1862, the prisoner 
may be still tried and punislied, because of the proviso in s. 6 of the General 
Clauses Act (1 of 1868).'" We find considerable difficulty in coming to a conclu- 
sion as to the operation of this section in the present case, and as the question 
is one of general importance, it should, we think, be heard by a Full Bench." 

No Counsel appeared on either side before the Full Bench. 

The Opinion of the Full Bench was delivered by 

Oarthf C. J. — In this case the prisoner has been convicted of culpable 
homicide not amounting to murder committed on the 24th May 1861, and 
sentenced to transportation for life. Act XVII of 1862, under which the 
prisoner has been tried [228] and convicted for this offence, has been totally 
repealed by Acts, VIII of 1868 and X erf 1872. It has, however, been contended 
that, notwithstanding this total repeal of Act XVII of 1862, the prisoner 
may still be tried and convicted under that Act by virtue of the provisions of 
8. 6 of the General Clauses Act (I of 1868). We have considered this clause, 
and upon the whole we think that it does not apply to the present case. The 
cdbviction, therefore, must be set aside, and the prisoner discharged. 


NOTES. 


[Followod in Empress of huha Vc Mulna, (1878) 1 All., 599.] 


Matters done under an 
enactment before its repeal 
to be unafiected. 


[See. 0 : -The repeal of any Statute, Act or Regulation, 
shall not affect anything done or any offence committed, or any 
fine or penalty incurred or any proceedings coxnmenoed before 
the repealing Act s.hall have come into operation.] ^ 
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, 1 9 Cal. 998 ] 

ORIGINAL CIVIL. 

— ■ . ■ ) 

The 27th November, 1876, 

Present : 

Mr. Justice ,Pontipex. 


Moran and others Plaintiffs. 

versm 

Mittu Bibee and others Defendants. 


Avpeal to Privy Council — Act VI of 1874, s. 5 — Substantial question of Law, 

The subatantial question of law which, by a. 5, Act VI of 1874, the appeal must involve, 
in order to give an appeal to the Privy Council in a case where the decree appealed from 
affirms the decision of the Court below, is not limited to a question of law arising out of the 
facts as found by the Courts from whose decisions it is desired to appeal. A question of law 
arising on the evidence taken in the case is, without reference to the findings of the lower 
Courts, suificicnt to found an appeal. 

Application on notice for a aertiticate under Act VI of 1874 for leave to 
appeal to Her Majesty in Council from the judgments and decrees made in the 
suit by the appeal Court (Garth, C.J., and Macpherson, J.) on the 16th 
September, and by the Original Court (Pheah, J.) on 6th March 1876. The 
judgment of the Original Court was in favour of tiie defendants, and that 
decision was upheld by the Appeal Court, who dismissed the appeal. The facts 
of the case, together with the judgrnouts of both Courts, have been already 
reported (I. L. R., 2 Cal., 58). 

[229] The petition for leave to appeal, after stating tlie facts, and that 
the case came on for hearing before Phear, J., and was dismissed by him, 
continued : - 

“ Upon such hearing it was (inter aha) contended in argument on behalf 
of your petitioners, in support of their claim to priority over the Mussamut 
defendants in respect of your petitioners' said advance.s, that the principles 
upon which advances and outlay made by a consignee or manager of a West 
India Estate have been hold entitled to a priority over other charges upon 
the property, were applicable to the said advances made by your petitioners. 
Also, that such last mentioned advances were of the nature of salvage ; and 
further that they were analogous to advances made on the security of bottomry 
and respondentia bonds by hypothecation of ships and their cargoes, and that 
the legal principle governing these latter securities, viz., that the latest in date 
is first payable, was applicable to the said advances made by your petitioners. 
It was also further contended on behalf of your petitioners, that the Mussa- 
mut defendants had acquiesced in your petitioners making such advances upon 
the terilis of the same being entitled to priority over their own mortgage, and 
that they were estopped under the circumstances of the case, and by their own 
conduct, from denying your petitioner's claim to such priority. 

“ That in and by his judgment upon which the said decree is founded and 
based, the said learned Judge found and held (inter alia) : — 

(a) That your petitioners made advances to the said J. McRae, as such 
manager as aforesaid, during the year 1873, on account of the outlay of the 
said Arrowah Concern, to the amount .of Rs. 88,557, upon the security of 
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assignments of 360 maunds of indigo, portion of the crop of that season, the 
subject of the mortgage of the Mussamut defendants of the 1st February 1873 ; 
and that such advartoes, or a portion of them, were applied to the purpose of 
manufacturing the indigo, which was the subject of the suit, that is to say, 
the said 360 maunds of indigo. 

(h) That the suggested analogy to the several cases of advances or outlay 
by the consignee or manager of a West [230] India Estate, of salvage pay- 
ments, and of advances on bottomry and respondentia bonds, could not be 
maintained. 

(c) That it was not proved that the said J. McRae had authority from the 
Mussamut defendants to give your petitioners a charge on the said indigo 
having priority over the said defendants’ said mortgage ; that the alleged 
arrangement and agreement that the said J. McRae should borrow such further 
sums as might be necessary for carrying on tiie said concern from your 
petitioners, and should grant your petitioners a first mortgage or charge upon 
so much of the season’s crop as should be necessary to secure your petitioners’ 
advance, and that the Mussamut defendants should waive their priority in 
favour of your petitioners, if in fact made, wore inadmissahlo in evidence by 
force of SB. 91 and 92 of the Indian Evidence Act, as contradicting, and 
materially altering, the contract made by the siiid mortgage of the first day of 
February 1870 ; that the Mussamut defendants had not acquiesced in your 
petitioners making their said advances upon the terms of the same being 
entitled to priority over the said mortgage, and that the said defendants were 
not estopped from denying your petitioners’ claim to such priority. 

“ The said learned Judge, at the said hearing and trial and also in his 
said judgment, ruled and held that the said assignments given to your peti- 
tioners as security for their said advances were insufficiently stamped, and were 
therefore inadmissable in evidence, and the same were consequently not adduced 
in evidence at the said hearing and trial; i)ut the said learned Judge, in his 
said judgment, hold and stated that the said assignments could not, upon the 
case made by your petitioners, have the effect of passing to your petitioners an 
interest in the indigo detrimental to the Mussamut defendants' prior rights 
under their said mortgage of the first day of February 1873. ” 

After stating that the petitioners appealed from the judgment of Phear, J., 
that the appeal was dismissed, and that they were desirous of appealing to 
Her Majesty in Council, the petition set forth, inter alia, the following grounds 
of appeal : — 

1. “ That the said learned Judges held erroneously, that evidence 
was inadmissable of an oral agreement and certain [231] other communications 
with reference thereto between the said John McRae and the said Monohur 
Doss, that advances should be taken from the petitioners on account of the 
outlay of the Arrowah Indigo Concern, to be secured by a first charge upon the 
indigo of the season of 1872-73, to bo manufactured at the said concern, such 
charge to have priority over the mortgage of the said indigo to the Mussamut 
defendants, dated the 1st day of February 1873. 

2. That the said learned Judges ought to have held that the said John 
McRae was authorized by the said Mussamut defendants to raise the money 
necessary to complete the indigo season of 1872-73 of the said concern as a first 
charge on the indigo manufactured at the said concern in that season, in priority 
to the said defendants’ mortgage ; and that the said John McRae raised the 
money sought to be recovered in this suit from the petitioners in pursuance of 
such authority. 
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3. That the said lear&ed Judges ought to have held that the said Mussa- 
raiut defendants knew of the said John McRae’s action in raising the said money 
as a first ciiarge with such priority as aforesaid, and acqfliesced therein. 

4. That the said learned Judges ought to have lield that the said Mussa- 
mut defendants were estopped, under the circumstances of tiie case, and by 
their own conduct, from denying your petitioners’ claim to such ])riority. 

5. That the said learned Judges ought to have held that, under all the 
circumstances of the case, the petitioners were entitled in equity to he recouped 
their advances on account of the said concern out of tlie said indigo in priority 
to the «aid Mussainut defendants, whereas they have not so held. 

6. That the said learned Judges ought to have liold that the i)etitionera 
were entitled to be recouped the sum of Rs. 5,000 (part of the money sought to 
he recovered in this suit), which was obtained from the ))etiti()nors, and paid to 
the said Mussamut defendants, out of the said indigo, in ])ri()rity to the sard 
Mussamut defendants.” 

The petition prayed for a certificate that the amount oi- value of tlie 
subject-matter of the suit, and also the amount or value of the matter in disiiute 
in the appeal to Her Majesty in [2323 Council, were resptjctivelv upwards of 
Rs. 10,000, and that such appeal involved substantial questions of law. 

Mr. FJvans, for the plaintiffs, applied for a certificiito ti) that effect under 
Act VI of 1874. 

Mr. Bonnerjee, for the defendants, admitted, that if it were assumed that 
the facts were not correctly found by the Court, there wore substantial questions 
of law involved in the case : but he contended that it ought not to be assumed 
that fclie facts were inaccurately found, and that according to the true construc- 
tion of the Act the substantial questions of law ” must arise from the facts as 
found. ! PoNTIPflX, J. — Your contention amounts to this, that the appcial to 
the Privy Council, when the' Appellate Court agrees with the Court of First 
Instance as to the facts, is in the same position as a special a])pcal to this Court.] 
Yes. My contention is, that “ substantial questions of law ” must be involved in 
the facts as found, and that the Legislature did not intend to allows an appeal 
in Crises where, if the facts were differently found, questions of law mightari.se. 

Pontifex, J.--1 think, in this case there is a substantial question of h^w 
within the meaning of the 5th section of Act VI of 1874. If it had been 
intended to restrict appeals to questions of law arising only out of the facts 
concurrently found by the Courts ])elow, it would have been expressly so stated 
in the Act. The application must be granted. Costs to follow costs of app)eal 
to the Privy Council. 

.\ttorneys for the Plaintiffs : Messrs. Sanflrr.wn and IJpUm. 

Attorney for the Defendants : Baboo iVrw/// Churn Boaa. 


NOTES. 

[ LEAVE TO APPEAL TO THE PRIVY COUNCIL-** INVOLVE SOME SUBSTANTIAL 

QUESTION OF LAW.’’ 

ThiscasewasfoUowedin(l884)lSCal..2»2aiid (1895) ilO Horn., 699 but in (1900) 28 All., 
94 it waH that where there would be no question of law involved tiuloss concurrent hnd- 
ings are set aside, no question of law can be said to be involved having regard to the usage of 
Privy tlonncil Practice not to interfere with concurrent findings.] 
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« 

[288’^ PRIVY COUNCIL. 

The noth Jnnef 1st andii4th July, and 25th Noveml)er, 1876. 
PRESEI^T : 

Sir B. Peacock, Sir M. E. Smith, and Sir R. P. Collier. 


Ram Coomar Coondoo and another Plaintiffs 

tfersus 

Chu rider Canto Mookerjee Defendant. 

C 41. A . 28] 


On Appeal from tlbe High Court of Judicature at Fort William Bengal. 

Cheniperty and Maintenance — Agreements contrary to Public Policy — Action 
for ivhjYToporly putting the law m motion — Malice — Want of reasonable and 
Probable cause— Application under s. 7H, Act VII J of 1859 — Costs. 

The Enf^lish lavirs of maintenance and champerty are not of force an Hpocific laws in India 
either in the mofussil or in the I’rosidency towns. The ground on which contracts of the 
nature of champerty and maintenance should Ijc held by the Indian Courts to be invalid is 
that they are contrary to public T^olicy. 

An agreement to supply funds to carry on a suit in consideration of having a share in the 
property, if recovered, is not necessarily opposed to public policy, since cases may easily be 
supposed in which it would be in furtherance of right and justice, that a suitor who had a just 
title to property, and no means to support it. should bo assisted in this wav. But agreements 
purporting to be made to meet such cases, when found to be extortionate and unconscionable, 
so as to be inequitable, or to b ' entered into for improper objects, as for the purpose of 
gambling in litigation, or of injuring others by encouraging unrighteous suits, arc contrary to 
public policy, and ought not to have effect given to them. 

Since bv the law of India a champortous agreement does not constitute a punishable 
offence, an action in that countrv, founded on alleged obanipertN , to recover losses and costs 
incurred in litigation, cannot be sustained on the ground that a remedy by action accrues 
where an indictable offence has been committed. 

No action will lie for improperly putting the law in motion in the name of a third party, 
un]p8s it IS alleged and proved that it has boon done maliciously and without reasonable or 
probable cause. In the absence of such proof, an action for losses and costs incurred in 
defending a suit will not lie as against a person who is alleged to have been a mover in that 
suit, and to have had an interest in it, but who had not been made a party to the record ; 
since such a state of things creates no h>gal privity from which a promise can be implied on 
which an action on contract can be founded, nor does it, ex hypothesi constitute a legal wrong. 

tssq Where it appears that the plaintiff in a suit is in fact suing on behalf of another 
person who is not a party to the record, the ordinary practice is to require wicurity for costs, 
and to stay the proceedings till it is given. 

The rejection by the Court of an application under Act VIII of IB59, s. 73, to have a 
stranger, who has an interest in the suit, made a co-plaintiff on the record, cannot give a 
ground for an action against such stranger for costs incurred in the suit, whioh upuld not 
otherwise lie. 

The cases in which persons other than parties to the suit have been held liable to costs in 
England, relate to applications either in the cause itself, or to the disciplinary and summary 
jurisdiction of the Courts. They give no support to the contention that an independent action 
will, under such circumstances, lie. 
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This was an appeal from a iadgment and decree of the High Court of Judi- 
cature at Fort William in Bengal, in its Appellate Jurisdiction, dated the 28th 
May, 1874, reversing a decree of the said Court, in its Orflinary Original Civil 
Jurisdiction, dated the 30th March, 1874, and dismissing a suit instituted by 
Bam Coomar Coondoo and Kali Gooinar Goondoo, as plaintiffs, against 
Cb under Canto Mookerjee as defendant (see 13 B. L. K., 530). 

By this suit the Coondoos sought to recover from the defendant, as 
damages the costs and expenses which they had incuiired in defendintj certain 
suits brought against them hy one McQuean and his wife, on the ground that 
the litigation had been instigated and maintained by Mookerjod for his own 
benefit, and at his own expense, and without reasoriahle or probable cause. 

The facts of the case are as follows : -- 

McQueen, in right of his wife, claimed bo bo entitled to certain lands and 
premises in Howrah, of which the Coondoos were in possession. Neither he 
nor his wife having the means wherewith to defray tlic expenses of litigation, 
they, on the 17th July, 1867, entered into a written agreement with Chunder 
Canto Mookerjee. This agreement recites tlie title of the McQueens to the 
property in question : their having no funds to enable them to take legal 
proceedings for its recovery ; their having applied to Mookerjee for assistance, 
and his having agreed to assist them. They tlieri appoint Mookerjee to bo 
[33 i] their attorney, agent, and mooktear to institute and prosecute the neces- 
sary proceedings for the recovery of their property ; while he, on his part, 
covenants to conduct the litigation and to provide the necessary funds, and also, 
during the pendency of the proceedings, to make a monthly allowance of Rs. 150 
to the McQueens for their support, it being agreed that he should repay himself 
all advances with interest at twelve per cent, out of the property when 
recovered, and also retain for himself, in consideration his trouble and risk, 
one equal third share of and in the clear net profits " of the litigation, 'the 
McQueens, on the other hand, covenant nob to interfere with Mookorjeo in the 
prosecution ot the suits wliich ho may think it necessary to institute, but to 
tender him aU the assistance they can, and they declare that the power-of- 
afctorney granted to shall be irrevocable so long as he continues to conduct, 
and provide funds lor carrying on, the legal proceedings and to pay the said 
monthly allowance. It was, however, provided that if McQueen gave his wliolo 
time and attention to the conduct of the litigation he might do so, hut under 
the control of Mookerjee; and that the McQueens might revoke the i)ow 0 i’-of- 
attorney on repayment to Mookerjee of all his advances with interest at 12 jier 
cent., and a further sura of Rs. 2,000 by way of liquidated damages ; and further 
that, if Mookerjee should, at any time), fail to make the necessary advances, or 
to pay the stipulated monthly allowance, the agreement should he void, and 
Mookerjee should no longer he entitled to recover any monev which he might 
have advanced or paid. Power was likewise reserved t j the McQueens to 
compromise if the sum oftered should cover the entire sum due to Mookerjee in 
respeot of payments made by him with interest thereon, but, not otherwise, 
unlesi^with his consent. 

In pursuance of this agreement, in August, 1867, a suit was commenced in 
the name of the McQueens against the Coondoos, in the Court of the Principal 
Sadder Amen of Hooghly, for the recovery of the said lands, which suit was 
afterwards transferred to the Court of the Zillah Judge. While the suit was 
pending in the Zillah Court, the Coondoos having come to l^now of the agreement 
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of the 17th July, applied to the Judge, under s. 73 , [ 236 ] Act VIII of 1859, ■' to 
have Mookerjee made a party to the suit, which, however, the Judge refueed to 
do, on the ground tifkt the agreement gave him no present interest. In April 
1868, the suit was heard in the Hooghly Court, and dismissed with costs. The 
McQueens appealed to the High Court, and the Coondoos filed a cross ap 4 )eal, 
setting forth, among other objections to the proceedings in the Judge’s Court, 
that he had not made Mookerjee a patty to the suit. On the 15th April, 1H69. 
the High Court reversed the decree of the Judge of Hooghly, and gave judgment 
in favour of the McQueens. No reference was made in the judgment of the 
High Court to the question as to whether Mookerjee ought to have been made 
a party to the suit, and the point does not seem to have been insisted on when 
the case was argued before the High Court. 

On the 11th May, 1869, the Coondoos petitioned for leave to appeal to Her 
Majesty in Council. Concealing the fact of this petition having been tiled, 
Mookerjee applied for and obtained an order for execution from the Hooghly 
Court, under which the McQueens were put in possession of the proj)erty in 
litigation. These proceedings having been brought to the notice of the High 
Court, it was ordered that tlie Coondoos should be restored to possession, unless 
the McQueens gave security for costs in the event of the decree of the High Court 
being reversed on ai^[)eal, and for the rents which might be received by them 
during the pendency of tlie api)eal. Thereupon, a security bond for a sum of 
Rs. 12,000 was given by Mookerjee. The McQueens, accordingly, Jomained in 
possession, and they recovered from the Coondoos, by attachment of other 
property, a sum of Rs. 4,739, luting the cost incurred in the Hooghly Court 
and in the High Court. 

On the 3rd September 1870, a second suit v\a8 instituted in the name of 
the McQueens to recover from the Coondoos mesne profits in respect of the 
disputed premises. On the 21st of the same month, the McQueens sold to 
Mookerjee absolutely all their interest in the pending suit and appeal for a sum 
of Rs. 22,000, out of which Rs. 12,500 was bo bo deducted for payments already 
made to them. In ]Mavch, 1872, the Judge of the Hooghly Court gave a decree 
for Rs. 5,094, in the suit for iiiosne profits. 

[ 237 ] On ulie 25th .luiio, 1872, the decree of the High Court, of the 15th 
April, 1869, was reversed by the Privy Council, with costs i»i the Court below 
and the costs of the appeal ; and, subsequently, the judgment in tlie suit for 
mesne profits was set aside on review, and the suit dismissed with costs. 

On the 14th Septeinhor, 1872, the Coondoos were restored to possession 
of the premises in Howrah, hut failing to find any property of the McQueens 
against which to execute their decree for costs, they, on the 9th Juno, 1873, 
instituted the present suit. 

Their plaint sets fortli in full the agreement of the 17th July, 1867, and 
recites the jiroceedings hereinbefore referred to. It then proceeds : — 

“ The plaintiffs charge that, by reason of the wrongful and injurious acts of the defendant 
hereinbefore alleged, and by reason of liis entering upon and obtaining a lease of, and 
ultimately purchasing the aforesaid lands and prcniiMCs pending the suit so maliciously 

•[Sec, 73 : — If it appear to the Court, at any hearing of a suit, that all the persons who 
may be entitled to or who claim some share or interest^ in the 
Court may adjourn hoar- subject matter of the suit, and who may be likely to be affected 
ing and diroctr that partier. by the result, have not been made parties to the suit, the Court 
appearing to be interested ma} adjourn the hearing of the suit to a future day to bo fixed 
in a suit shall be made by the Court, and direct that such persons shall be made either 
parties to the suit. plaintiffs or defendants in the suit, as the case may be. In such 

case the Court shall issue a notice to such persons in themanner 
provided in this Act for the service of a summoiih on a defendant.] 
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iiiHtituted and mainUinod by hipi, in the names o£ the said John McQucoii and Mary Anne, 
his wifut in purbuauce uf the unlawful and chainpcrlouK agrccinent entered into by him with 
them as aforesaid, he the said dofondaut has made liiinself liiii>Ie i^>r all the costs incurred 
by the plaintiffs in and about the defending of the said suit, and also for all the routs, issues, 
and profits which the plaintiffs would have received from^ or in respect of, their said property, 
but for the aforesaid wrongful and injurious acts of the defendant, together with iutorosL 
tht^rcen at the rate of twelve per cent, per aiihuni ; and the plaintiffs submit that in case 
this Honouralde Court should not sec lit to award to the plaintitTs .is damages a sum eijuiil 
to the whole of the rents, is.'.uos, and profits of which they have Ismt. or hei'ii deprived of hv 
the wrongful and injurious acts of the defendant, then the_\ are, at least, entitled to recover 
80 mnch of tin* s.iid rents, issues, and profits as came into tin* hands of the dehMidant. or 
which, but for his wilful act or di'fault, might have come ; and the pliiiiititfs further Miibinil 
that, from and after the date of the said defendant’s contract with the said John Mc(.^)ueeii 
and his said wdfe, for the absolute sale to him of the said premises, the siiul defendant ought, 
if liable for no other costs, to hi' held liable for such costs and for the rents, issues, and 
profits secured lu him thereafter. 

“The said litigation was instigatijd and carru'd on ,uid etmeiueted b\ IIk* defciideiit at his 
()wn expense, and with a view' to Ills ovni iiencfit, and the defendant the real nioviT in 
the said proceedings, and [28B] unlawdullv and iiialieioUNly used tin* procedure and process of 
the Courts to the damage and mjiirv of tlu' plaintiffs 

“ The plaintiffs ’ (i<iusc of action was a continuous one, and arose on the tennniation of 
the litigation licroinbefore described.” 

The dettiiidant, in his written statoineni, admitted the execution ot tlio 
agreement, and that he had supplied funds in accordance with its terms, and 
that he had given a bond as security lor the costs in the appeal to the Pi ivv 
Council ; hut he contended that he had acted in good faith, and that the 
plaintilTs should he called on to elect either to enforce the bond wliich he had 
given or to abandon it. He also contended that the plaintiffs having submitted 
to tlie rejection, by the Judge of iIooghl> , of their application to liave been 
made a party to the original suit, were estopped from bringing this action. Jle 
denied that the plaint disclosed any cause of action, or that he was Hahlc in 
respect of the wrongs tlierein alleged, and lie pleaded that the claim was 
barred by limitation. 

The cause was lieard liy Mi. Justice MacI’HKRSON, who, on the 30th 
March, 1874, gave judgment in favour of the plaintiffs (13 F». L. Ji., 532). 

From this decision the defendant appealed, and on the 28th May, 1874, 
the Chief Justice, SiH Ku^HAKI) Cik'C’H, sitting with Mr. Justice PoNTIFE.X' as 
an Aiipellate Court, reversed the decision of the C^/Ourt liclow, and the plaintiffs 
appealed to Her Majesty in Council. 

Mr. Leith, Q. C., and Mr. Dofinc for the Apjiellants, — We do not contend 
in opposition to the finding of the Courts below' that tlie original .suit against 
us was instituted or prosecuted without reasonable or probable cause. We 
say that the agreement entered into by the McCJueens and the present 
respondent was champertous. The Appeal Court has held that champerty not 
being in India an indictable offence, does not afford ground for an action. 
That is in erroneous view\ Champerty is a w'rong, and is, therefore, a ground 
of action to one wdio has suffered dainag© thereby. It is immaterial that the 
wrong is not a criminal offence. The cases of Fischer v. [2393 Kamala Isiaickcr 
(8 Moore’s I. A., 170), Grose v. Amntamayt Dasi (4 B. L. R., 0. C., 1), Mulln 
Jaffarji Tyeb Ah Saib v. Yacali Kadar Bi (7 Mad. H. C. Rep., 128), and Tara 
Soonduree Chowdhrain v. The Collector of Myrnensingh (13 B. L. R., 495 ; 
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S. G.* 20 W. R., 446) show that 8i)e(mlative bargains for the purchase of 
interests under litigation are void as being immoral and opposed to public policy. 
Immoral agreements of this character carried out to the injury of third persons, 
give such persons a right of action : see Pechell v. Watson (8 M. & W., 691), 
Hilton v. Woods (L. R., 4 Bq., 432), and In re Jones (L. R., 6 Oh., 497). 
Apart from the liability in respect of wrong, it is equitable that we should \ye 
repaid the expenses which we have * incurred through the respondent having 
promoted the suit against us. The McQueens had denuded themselves of all 
real interest in the property and in the suit in his favour. As assignee of their 
interests, he should have come forward and had himself substituted as plaintiii' 
on the record. In Bama Soonduree Dossee v. Anniiyido LaU Doss (Bourke’s 
Rep„ O. C., 44 ; Appeals from O. 0., 96), it had been held by the High Court 
that those interested in, and who maintain, suits may bo compelled to recoup 
defendants their costs. [SlK M. SMITH. -But the Chief Justice says, there 
is no room for equity here. You should have had the respondent made a party 
to the suit, or you should have applied in the suit to have security. The 
respondent's liability should have been insisted on in the other suit, not in this.] 
The appellants did apply in the original suit to the Civil Judge to have the 
respondent made a co-plaintiti, but the a])plication was refused. We api^ealed 
in respect of that refusal, but the point did not receive the attention of the 
Appellate Court. Indeed, it seems doubtful whether, under the provisions of 
s. 73, Act VIII of 1809, the respondent could have been forced to become a 
party to the suit. The section allows persons who think their rights affected 
to put themselves before the Court but does not seem to apply to proceedings 
in invitnm to bring a person against his will upon the record, so as bo make 
him answerable for costs. [aio] Tho decisions on the construction of the 
section have not been uniform. See Joijfjohi^td Dass v. Gonreeproshad Shaha 
(7 W. R., 202), Saroda Perslind Milter v. Kylash Ghunder Banerjee (7 W. R., 
316), Kalec Parshad Suiqli v. Jnimarain Roy (11 W. R., 361), Bidnath Sahoy 
V. Gopee Sahoo (14 W. R., 90). In this last case, Mahicby, J., observed, that 
the action of the Court under s. 73 was a matter of discretion, and, there- 
fore, not a matter of appeal. If that was a correct view, the order of the Judge 
refusing to make tlio respondent a party to the record was final. In Judoo- 
puttec Chatter jee. v. C hander Kant Bhuttaeharjee (9 W. R., 309), it was expressly 
hold that a Court was not competent to order the name of the purchaser of the 
rights of a plaintiff in a suit bo be substituted for that of the plaintiff. LSlK 
M. Smith. — Would not there he a general equity either to put him on the 
record, or to restrain proceedings until security was given ?] The last section 
of the Civil Procedure Code declares that the procedure of the Civil Courts is to 
be regulated by that Act, and b> no other law. If we had no power to bring 
the respondent before the Court under s. 73, there could be no other authority 
for doing so. 1 SiH M. Smith. — If there was a right otherwise, s. 73 would 
not take it away. Sue R. COLLIER. — If the bargain was champertous, and the 
respondent took nothing under it, lie would not be entitled to be made a plain- 
tiff.] In an action in ejectment the Courts in England may order a person 
not a party to the record to pay costs - Evans w . Rees (2 Q. B., 334). [SlK 
R. Collier. — That case applies to actions in ejectment only, end has reference 
to the fictitious nature of the proceedings. In llayxoard v. Giffard (4 M. & W., 
194), it is laid dowm as a general rule by Lord AuiNaER that Courts of Justice 
have no power except over parties to the record.] 

Mr. Cownc, Q. C., and Mr. H, Bowrinq for the Respondent. — It has 
been held by both Courts below that the litigation in which the appellants 
had incurred the costs which they claim [2413 in tl^is action, had not been 
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instituted or prosecuted isfithout reasonable or probable cause. Under *8Uoh 
oiroumatances an action would not lie for improperly putting the law in motion. 
To succeed m the present action the appellants had, therefore, to make 
out one of two propositions : First, that there was a chanipertous agreement 
obnstituting an offence under the law applicable in India, resulting in special 
damage to the appellants, and so giving them a right of action ; or sacond, that 
the interest of the present respondent in the original suit was that of a real 
plaintiff, and that he could not be brought on tlie record, or otherwise reached, 
under the provisions of the Civil Procedure Code. 

Taking the second proposition first, we are to see whether the respondent 
had an interest when the McQueens first instituted their suit. If he had, then 
the case founded on maintenance is at an end. fSlK M. Smith.— -Not if the 
consideration for that interest was champertoiis. The effect of tlie agreement 
is the real point.] If his interest was chain pertous, could he be made a party 
to the suit? According to the true construction of the agreement the respond- 
ent had assigned to him an interest of the nature of a mortgage of two-tliirds 
of the property claimed by the McQueens, with the object tiiat he should carry 
on tlie suit. There was, therefore, a partial assignment before suit brought, 
which was not disclosed by the assignors at the time the suit was brought, hut 
which, while the cause was pending, came to the knowledge of the defendants. 
With that knowledge the defendants were in a position to take such steps as 
might secure them from loss. They applied to the Judge under s. 73 of the 
Procedure Code that the respondent might be made a party to the suit. The 
Judge refused on the ground that the respondent liad no interest. In this we 
think he was wrong, for we construe the agreement as a partial assignment. 
Against the Judge's decision on this point the defendants brought a cross-appeal 
to the High Court, but they did not prosecute that cross-appeal. At the 
hearing in the High Court, there was a re-settlement of issues, tfie parties 
suggesting the issues which they desired to he tried, but no mention was made 
of adding the respondent as a party. That matter was allow'ed to drop, [242] 
and the’High Court, in its judgment, did not refer to it. ft has been contended 
for the appellants that if the ap))eal on this point iiad been insisted on, the 
High Court could not have interfered witli the discretion exercised by the 
Civil Judge, and that the Courts in India are so tied up by the Procedure Code 
that they cannot add a party unless he comes forward voluntarily as an 
intervenor. The cases cit^ do not bear out that contention, and ajiart from 
legislation, every Court has a discretion to say whether or not the real parties 
are before it, and any order made in exercise of that discretion would be 
subject to appeal, since it affects the merits of the suit. 

As to the alternative proposition, there was no authority either in England 
or in India for holding that an action would lie against a man merely on the 
ground that he was the real owner and sub.stantislly the plaintiff in an 
unsuccessful suit in which the defendant has been put to cost and ex^iense. 
The existence of champerty and maintenance is not sufficient to support such 
an action, the ground of which must be the malicious abuse of civil process 
without probable cause. The element of champerty in such a suit is 
immaterial. Looking at the English Statutes on the subject, it might be 
doubted whether such an agreement as was made the ground of the present 
suit was contemplated by these enactments. 

The Statutes 3 Ed. I, c. 25 and 28 (Bevised Edition of Statutes, Vol. I, 
22), 18 Ed, r. c. 49 (Bevised Edition of Statutes, Vol. I, 72). 28 Ed. I. c. 11 
(Revised Edition of Statutes, Vol. I, 106) were only declaratory of the common 
law which had been neglected or abused. The Statute 33 Ed. I (Bevised 
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Edition of Statutes, Vol. I, 111) puts the action for champerty or maiutenance 
on the ground of malice. The offence is maliciously to maintain or to bargain 
for part of the subject of a suit. So likewise the Statutes 20 Ed. Ill, c. 4 
(Revised Edition of Statutes, Vol. I, 172), and 32 Henry VIII., c. 9 
(Revised Edition of Statutes, Vol. 1, 481) imply something malum in 
ae, a transiwstion corrupt or illegal. See the observations in Co. Litt., 368b 
and 369a; Hargrave’s Note on Co. Litt., 161a; Cornyn’s Dig. Tit. Main- 
tenance, A. 5, citing Second Jnst., 208; Hawkin’s Pleas of the Crown, 8th ed., 
Vol. 1, [243] pp. 454-MG3 ; and see the Year Book, 11 Henry VI, folio 11. 
There is not a case in the books since 11 Henry VI., to show that an action will 
lie in respect of the abuse of civil process in the absence of these elements, 
which must be averred in the ordinary action for malicious prosecution, see 
Cotierell v. Joiiph (11 C. B., 71.‘l). In the case of PechoU \\ Watsoji iH M. W., 
691), which has been referred to as a contrary authority, there were two counts, 
one of which charged the advising to comnionce an action without reasonable and 
probable cause, and the other of which charged that the defendants contriving, 
&c., wrongfully, unjustly, maliciously, and unlawfully upheld and maintained 
the said action. In Flhikt v. Lemafi (4 Q. B., N. S., 883) the plaintiff failed 
through not having averred want of reasomible or probable cause. The cases 
of Savil4* V. Roberts (1 Ld. Rayni., 374 ; S. C., I 8alk., 13), Gregory v. The 
Duke of Brunswick (6 M. k (1,, 205), and Fnuion v. Parker (11 M. k. W., 675) 
show that malice must he established. to the .manner in which Courts of 
Equity in England deal with the subject of maintenance, see Knight v. Boivye.r 
(2 De G. & J., 421, at p 444). I Sir B. Peacock cited Wood v. Griffith (1 
Swans., 43, at p. 56.1 English law does not apply to the mofussil, and because 
the parties to the present suit are subject to the original jurisdiction of the 
High Court, it does not follow that the Englisli law «s to champerty and 
maintenance could be applied in respect of an agreement relating to lands in 
the mofussil, anrl to proceedings arising in a mofussil Court. It might further 
be doubted whether the English Statute and Common I^aw, with regard to 
maintenance form part of the law to be administered by the Charter Courts in 
Presidency Towns. Were they part of the law introduced by the Charter of 
13 Geo, 1 ? The test was tlieir applicability to tlie circumstances of the people 
— Mayor of Lyons v. The East [udia Company (l Moore’s I. A., 175). This 
was a case between Hindus, and to he governed by Hindu law. (jrose v. 
Amirtouiayi Dasi (4 B. L. R., O. C., 1), Pitchakutti Chetty v. Kamala 
Nayakkan (I Mad. H.C. Rep., Ramrav Khanderavv.Govhid Pandshet 

(6 Born. H.C, Rep., .A.C-.GS), Danu)dhar Madhavji v. Kahandas Narandas (8 
Bom, H. C. Rep., O. C., 1) show that the English law of champerty and 
maintenance are not in force in India. Where Courts in England have held 
persons not parties to the record to be liable for costs as in Dungey v. Angove 
(2 Vea. Jr., 304, at p. 313), Cockle v. Whiting (1 Russ. & My., 43), In re Jones 
(L. R., 6 Ch. Ap., 497), and Hilton v. Wcods (L. R., 4 Eq., 432), the liability has 
been declared, on summary proceedings taken, in the suit in which the costs 
were incurred, and not in a separate action. In these cases the Courts exercised 
a disciplinary jurisdiction to punish irregularity on the part of solicitors and 
contempt. The interference in the case of Bam.a Sooyiduree. Dosseev. Anundo Lai 
Doss (Bourke’s Rep., O. C., 44 ; and Appeals from O. C., 96) was put by 
Peacock, C. J., on the latter ground. 

Mr. Leith, Q. C., in reply. — The English Statutes on the subject of cham- 
perty and maintenance are to be applied by the High Court in its original 
jurisdiction if they formed part of the law introduced into India by the Charter 
of 13 Geo. I. There was nothing in the condition or circumstances of the 
people of India to exclude them, since they were based on general princlpias 
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of universal application. Apart from the Statutes an action would lie at 
CoixiGQon Liaw on the ground that a champertous agresnient is contrary to 
public policy. This principle has been jeeognized by the Courts of Equity in 
England — Ilarrimjton v. Long (2 My. & K., 590). To support the action it 
is not necessary to give proof of special malice. It is enough to show that 
the defendant has wrongfully made hii'iself party to a suit, the necessary 
result of which is to put the plaintiff to expense. 

The following cases were cited as showing that' tlu) ICnglish law as to 
champerty and maintenance was recognized and followed by the Indian Couj-ts. 
Miilla Jaffarji Tyeh Ali Saih v. Yandi Kadar Jii (7 Mad. II. C. Rep., 128), 
Ttaingholam Singh v. Kmi'iiI S/ngh (4 Sol. Rep., 12), Bnjnannu Singh v. TMi- 
narain Singh (6 Sel. Rep., 131), [218] Zuhooroonnh'^a Khnnuin v. Jinstiek Lai 
Mitter (6 Sel. Rop., 298), Sgud KeramtU AH v. Sumfdioonath MdU^r fS. T). A., 

1847, p. 423), Maharajah Mahe^anr Ihihdi Singh v. Thr (hvrniniont (S. 1). A., 

1848, p. 659), Andrenoa v. Maharajah Srnrsh Ckundcr Harr (S. 1). A., 1849, 
p. 340), Kishm Lai lihoomik v. Paareo Sooiidree (S. 1). A., 1852, p. 394), Punch- 
coiorae Mahtoon v. Kaloxcham (9 W. R., 490), Shaikh Ahcd lIoHnani v. Lai In. 
Bam Sariin (13 W. R., 420), Grose v. Amirtoniayi Dasi (1 II. 1j. R., O. 0., 1), 
Juggessnr Coomar v. Prosonno Coimiar Ghose (1 Ind- Jur., N. S., 282). 

Even if the rest of the plaintiffs’ claim were to he disallowed, they weie 
at all events entitled to the expenses incuri'od in the a[)peiil to the Privy 
Council subsequent to the purchase by the resi)ondent of the whole rights and 
LntfM'est of the McQueens in the subject of litigation. After that time lie was 
the real appellant, and must be held answerable. 

Their Lordships took time to consider their Judgment which was delivered 
as follows by 

Sip M. E. Smith. — This^ suit was instituted by the api)olJants, who wore 
the successful defendants in two former suits l)rought by one McQueen and 
his wife against them, to recover from the defendant, Ch under Canto Mooker- 
jee, who was neither an original nor added j)arty in those suits, the amount of 
the costs incurred by them in that litigation, and which .McQueen and his 
wife, by reason of their poverty, wore unable to pay. 

The principal suit of the McQueens (tlio otliev being for mesne profits 
only) was brought in the HooghJy Court to recover from the present plaintiffs 
some lands in Howrah, which their father had purchased of one llehoe llunnoo. 
Mrs. McQueen was the illegitimate daughter of one McDonald and Bobee 
Bunnoo, and she claimed the property as her father’s, ajid as being entitled to 
it after her mother’s death, under his will. The defence of the now plaintiffs 
in that suit was that Bebee Bunnoo was oithoi' the real owner, or had 

been allowed by McDonald to deal with the property as owner, and that their 
father was a purchaser from her without notice of any other title. Jt appears 
that they and their father had held possession of the property for 24 yeais 
after the purchase, and bad greatly improved it. 

The Zillah Judge held the suit to he barred by limitation, and dismissed 
it. The High Court (finding that Bebee Bunnoo had died within twelve years 
of the suit) reversed his judgment, and having retained the case, and tried it 
on the merits, passed a decree in favour of the then plaintiffs, the McQueens. 

On an appeal to Her Majesty, the decree of the High Court was reversed, 
and it was ordered that the suits should be dismissed, and that the then 
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defendants (the now plaintiffs) should have their costs in India and of their 
appeal to Her Majesty. These costs amounted to a large sum, and the 
McQueens were unable to pay them. 

The connection of the defendant Mookerjee with the above litigation, and 
the facts relied on to support the present action, will now be referred to. A 
special agreement was entered into* between the McQueens and MookeT3ee, 
which recited an apparently good title of the former to the property. By this 
agreement Mookerjee was appointed the attorney and mooktear of the 
McQueens to conduct the litigatign against the present plaintiffs. On the one 
side he undertook to manage the suit, to make all necessary advances for the 
purpose, and further to make an allowance of 150 rupees per mensem to the 
McQueens, for their support during the pendency of the proceedings. On the 
other side they agreed in effect that Mookerjee should have the management 
of the suit, they, however, assisting him, unless it happened that McQueen 
could give his whole attention to the litigation, in which case he was to have 
the conduct of it, “ but under the control of Mookerjee." It was stipulated 
that all the advances should he repaid with interest at 12 per cent., and that, 
as remuneration for liis trouble and risk, Mookerjee should have a third part 
of “ the clear net profits *’ of the suit ; and, by way of security, it was agreed 
that he should receive all moneys, t247j and take possession of all lands 
recovered, and after satisfying his own claims pay over the balance to the 
McQueens. 

This power-of-attorney was made irrevocable, unless upon the terms that the 
McQueens should repay all the moneys advanced with interest at 12 per cent., 
and a further sum of 2,000 rupees as liquidated damages. McQueen certainly 
did not give his whole attention to the suit ; and (although he occasionally saw 
the pleaders) they were really managed by Mookerjee. 

It appears that after the present plaintiffs had obtained leave to appeal 
from the judgment of the High Court in the original suit, the McQueens 
obtained x>os8ession of the property. The Court having ordered the possession 
to he restored, unless the McQueens gave security to the amount of 12,000 
rupees to repay what would be due in case the decree should be reversed, the 
present defendant gave a bond to the above amount as such security. 

• Pending the appeal to Her Majesty, Mookerjee purchased of the McQueens 
all their interest in the principal suit, and the suit for mesne profits, for 22,000 
rupees, out of which he was to deduct 12,500 rupees for the advances he had 
made to them, and from this time he appears to have co'nducted the appeal in 
his own interest. 

It should be stated that, in the former suit, the now pl^tiffs — upon the 
agreement between Mookerjee and the McQueens coming to tneir knowledge — 
applied to the Judge to have Mookerjee made a party to the suit under the 73rd 
section of Act VIII of 1859, in order that, if successful, they might make him 
responsible for costs. The Judge refused the application. Upon the appeal to 
the High Court by the McQueens, the present plaintiffs raised this point in 
their memorandum of cross-appeal, but no notice ap];)ears to have been taken 
df it in the judgment of that Court. 

The plaint in the present action alleges that the plaintiffs being in .lawful 
possession as owners of the property in question, the defendant, knowing this 
was so, maliciously conspired with the McQueens to bring a suit in their 
names to take the possession from them, and in furtherance of this conspiracy 
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entered [ 248 ] into the agreement already described, which is set out at length. 
It then alleges that the agreement contains false and fraudulent recitals of a 
pretended title in the McQueens, and that it ** savours of champerty and 
maintenance, and is otherwise wholly illegal and contrary to public policy, '* 
and was entered into “ for the purpose of barratrously maintaining an unjust 
and oppressive suit against the plaintiffs y in the names of persons who had no 
right and were without means to pay the costs. It then avers that the former 
suit was brought maliciously and without reasonable atid probable cause, ” 
and after describing the proceedings in the suit, and the facts showing the 
defendant’s connection with them, alleges that “ the litigation was instigated 
and carried on by defendant at his own expense, and with a view to his 
own benefit, and that he was the real mover, and unlawfully used the procedure 
of the Court for his own benefit. ’* 

If all these allegations in the plaint, or so many of them as aver that the 
suit was brought or instigated by the detendant, maliciously and without 
probable cause, had been proved, this action would, undoubtedly, have been 
sustained, upon the principle that the prosecution of legal proceedings 
which are instigated by malice, and are at the same time groundless, is a wrong 
to the person who suffers damage in consequence of them. 

This principle is thus stated by Mr. Justice Williams in CottercLL v. Jones 
(11 a B., 713) 

“ It is clear no action will lie for improi)erly jmtting the law in motion in 
the name of a third person, unless it is alleged and proved that it is done 
maliciously and without reasonable or probable cause ; hut if there be malice 
and want of reaisonable or probable cause, no doubt the action will lie, provided 
there be also legal damage. ” 

In the present case, however, both the Courts below have found that 
neither malice nor the absence of probable cause has been proved. Their 
Lordships entirely agree with the Courts in India on this point, and it appears 
to them that the facts present a case having a wholly different aspect. 

[249] With regard to the motives of the defendant it is not pretended that he 
entertained any ill-feeling or malice in any sense towards the plaintiffs. Tlie 
terms of the agreement, and his large expenditure, show that he was prompted 
in what he did by his having formed a favourable and sanguine opinion of tte 
title of the McQueens, and by the hope of a profitable return for his advances. 
Nor can the suit be said to have been wanting in probable cause, when the two 
learned Judges of the High Court who heard it on appeal decided in favour of 
the then plaintiff's, indeed, it was pronerly admitted at their Lordships’ bar 
that the case m^st he considered as if tlie allegations oi malice and want of 
probable cause were struck out of the plaint. 

These allegati9ns being eliminated, the question is whether the action can 
be maintained upon either of the two grounds argued at the bar, which, stating 
them generally, are : — 

1. That the agreement and acts of the defendant amounted to champerty, 
or were otherwise illegal as being against public policy, and that the plaintiff's 
have suffered special damage from them. 

2. That the defendant was the real actor in the former suits, and had an 
interest in them, and was, therefore, responsible for the costs of them. 
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The question whether the law of maintenance and champerty, or any 
rules analogous to that law, as it exists in England, have been introduced into 
and form part of the* law of India, has been for a long period in controversy in 
the Indian Courts. A beadroll of decisions from 1825 to the present time was 
cited at the baj*, and it certainly appears from them that the views of the Courts 
have not l)een uniform, and that great diversity of opinion has prevailed. 

The earliest case referred to occurred in the year 1825. A pauper plaintiff, 
in his petition of appeal to the Sudder Court, disclosed the fact that he had 
agreed to give half the estate in litigation to a third peison in consideration of 
advances made to prosecute tlie appeal. The Court, after directing a search in 
the records for precedents of such ii transaction, and none having been found, 
declared that “ the transaction savoured strongly of gambling,” and also that 
the contract to [2i0j give half of a laj'ge estate for a comparatively small ad- 
vance was “ by no means fair,” and ordered that unless the agreement was can- 
celled the appeal should not ho entertained — Rafu Gholam Singh v. Keerut 
Sing (4 Sel. Rep., 12). 

In 1836 the Sudder Court refused to enforce against a successful litigant 
an agreement he had made to give two annas of tlie estate if recovered in con- 
sideration of advances made to carry on the suit. They held first, that the 
estate being family property could not be thus disposed of ; but they also held 
on the authority of tlie decision in 1825 that the transaction was of an illegal 
character as a species of gambling, and could not be sanctioned in a Court of 
Justice — Bnjncrain Sing v. TMinarain Sing (6 Sel. Rep., 131). 

In 1840 a similar agreement to that in the last case came before the Court : 
one Judge thought it was not proved, but the other, Mr. TUCKEH, held, following 
the two former decisions, that the agreement was illegal, thus (as he said) 
establisliing tlie point for future guidance in allsiniilar cases” — Z uhooroonmssa 
Khanum v. Easeek Lai Muter (6 Sel. Re]i., 298). 

In a short note of a similar case in 1849, the Court is reported to have 
said : “ As the i)recedents of tlio Court have held that champerty is illegal, we 
cannot enforce any condition fof the kind) in favour of the plaintiff's” — 
Andrews v. Maharajah Sreesh Chundar Eaec (S. D. A., 1849, p. 340). 

In the next case the current of opinion underwent a marked change. 

• 

In 1852 a case was biouglit before a full Sudder Court, consisting of five 
Judges, in which the Principal Sudder Ameen had dismissed a suit because the 
plaintiff had obtained the funds to prostoute it by means of an agreement which 
he deemed to he chamjiertous. This decision of the Principal Sudder Ameen 
was, in any view of the law, erroneous ; but the Judges took occasion to 
express their opinion on the general question. Sir R. Bahlow ssiys : “ There 
is no distinct law in our Code which lays it down to be illegal for one party 
to receive and another to give funds for the purpose of carrying [2513 on 
a suit on promise of certain consideration in the foriJi of a share of the. 
property sued for, if decreed to the plaintiffs.” Mr. Welby Jackson, whilst 
he thought the precedents of the Court (referring to the oases already 
mentioned) had held champerty to be illegal, says : “ But the matter having 

been now' brought up generally for consideration before the whole Court, I have 
no hesitation in declaring my opinion that an arrangement of the nature of 
champerty is not of itself illegal or void.” Again he says : “ I know of no law 
against such an arrangement, and there is certainly no reason why it should be 
declared illegal. Such arrangonionts must stand or fall according to the 
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peculiar nature of their conditions. They are liable to question like any others 
where a suit is brought to enforce or avoid them.” The other three Judges 
construe the former precedents (with one exception) as holding only “ that, as 
between a plaintiff and a party advancing funds to him to carry on his case, 
the Courts will not recognize and enforce agreements wliich appear to he 
exorbitant and to partake of the nature*of gambling contracts ” — Kiaheu Lai 
Bhooinik v. Pearce Soondree (S. D. A., 1852, p. 39-0. 

This case appears to have been generally regarded as a leading decision. 
Mr. Justice Glover so treats it in a case which came before the High Court so 
late as 1868, and refers to it as deciding that champerty per se was not illegal — 
Panchcowree Mahtoon v. Kalee Churn (9 W. R., 490). In this same case, 
however, Mr. Justice MacphersoN said he did not feel it necessary to decide the 
question ; and in consequence of the opinions expressed by him and other 
learned Judges in India in recent cases, it will Ijo necessary to advert shortly 
to some of the subsequent decisions. 

In Grose v. Amitamayi Dasi (4 B. L. R., O. C., 1), which was the case of 
a contract of a champeitous character mado by a Hindu widow, Mr. Justice 
Phear, after a full review of the English and Indian cases, expressed an opinion 
that the law which renders champerty and maintenance illegal in England is in 
force at least within the Presidency towns ; and further that agreements [ 252 ] 
of that character were against the interests of society in India, and, therefore, 
on grounds of public policy void. Upon an appeal to the full Court, the Chief 
Justice (Sir Barnes Peacock) did not adopt this ground of decision. lie 
expressed his opinion thus : “ That the deed was not binding on the 

reversionary heirs, if not upon the ground of champerty, upon the ground that 
it was an unconscionable bargain, and a speculitive, if not gambling contract.” 
rir. Justice Macpherson agreed with Mr. Justice Phear in thinking that the 
agreement was void, as being against public policy. 

Mr. Justice lioLLOWAY, in a case which came before the High Court of 
Madras, in its Original Jurisdiction, in 1870, expressed a strong opinion that 
the English Statutes and Common Law relating to champerty and maintenance 
prevailed in that Court, and rendered contracts bearing that character void. 
He also, with some veliemence of language, denounced such contracts as being 
contrary to public policy. The opinion expressed by Mr. Justice Holloway 6n 
the application of the English Statutes and Common Law was not necessary to 
the decision of the case, for the agreement sued upon was clearly extortionate, 
and there wore other sufficient grounds for the lufusal ol the Court to enforce 
li—Mulla Jaffarjj Tyeh Ah Sath v. Yacalt Kadar fit (7 Mad. 11. C Rep., 128). 

This opinion of Mr. Justice lluLLOWAY seems to be directly opixised to the 
view expressed by Chief Justice bCOTLAND in delivering the opinion of the High 
Court of Madras in a former case, Pitchakutti ChetU v. Kajnahi Nayakhan 
(l Mad. H. C. Rep., 153). The Chief Justice there says : “ Maintenance and 

chamixjrty are made offences by the Common and Statute Law of England, 
which in this res})ect has no application to the natives of this country, and in 
considering and deciding upon the civil contracts of natives on the ground of 
maintenance or champerty, w’e must look to the general principles as regards 
public policy and the administration of justice upon whicli the law at present 
I’ests. To this extent we think the law can jiroperly be applied in perfect 
consistency with the Hindu law [ 253 ] relating to contracts. See 1 Strange’s 
Hindu Law, 275.” The passage in Strange alluded to by the Chief Justice 
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descants upon the similarity between English and Hindu law with regard to the 
invalidity of contracts which violate public policy and the interests of the 
community. * 

In a late case in the High Court of Boml)ay, Datnodhar Madkavji v. 
Kahanda& Narandas (8 Bom. H. C. Rep., O. C. J., 1), Westropp, C.J., declined 
to express any opinion as to the eiftent to which the law of chami)erty is 
applicable to the Presidency towns or in the mofussil. 

To return to the Bengal Presidency, it will be necessary to refer to one 
more decision only before coming to the judgments in the present suit. In the 
case of Tara Sooyiduree Choiodhrain v. The Court of Wards (13 B. L. R., 495; 
S.C., 20 W. R., 446), the Court (Sir R. Couch being Chief Justice) held that 
the agreement it was sought -to enforce was void, “ as being contrary to public 
policy, and as therefore not giving any right to sne for the property which was 
professed to be passed by it.” The learned Chief Justice commented upon and 
adopted the observations of tliis tribunal in the case of Fischer v. Kamala 
Natcker (8 Moore’s I. A., 170). Ho also referred with approval to the remarks 
of Mr. Justice Holloway as to the mischievous effects of such agreements in 
India. 

It is to be observed that in none of the above cases did any question arise 
as to the liability of the parties who entered into the agreements to third 
persons. 

To come to the judgments in the present suit. Mr. Justice Macpherson 
was of opinion upon the point now under consideration that the agreement was 
illegal and void as being against public policy, and he held, on the authority of 
the English case of Pechell v. Watson (8 M. k W., 691), that the present suit 
might be maintained. In the judgment of the High Court, delivered by 
Sir R. Couch, C.J., reversing Mr. Justice Macphbrson s decree, the Chief Justice 
says : “It has been always admitted that the English Common Law, and the 
U5i] Statutes as to maintenance and champerty, are not applicable, and are 
considered as having no force in this country. They certainly do not apply to 
the mofussil, whatever question tliere might be how far they had been intro- 
duced within the jurisdiction of the Supreme Court. The ground upon which 
agreements whicli are champertous, or agreements for maintenance, liave been 
held to be void in this country, is that they are contrary to public policy ; or, 
as described by the Judicial Committee in Fischer v. Katnala Naicker 
(6 Moore’s I. A., 170), are considered to be immoral, and against public policy, 
and such as the law will not enforce here, and treat as void.” And he held 
that, though such agreements wore in a sense illegal, they did not amount to 
“ an offence in India so as to give a right of action to a person who might 
sustain special damage from it, even if such an action might now be maintained 
against a person committing the offence of champerty in England.” 

It will now be convenient to refer to two cases before this Committee in 
which the subject has been to some exton t considered. In Fischer v. Kaviala 
Naicker (8 Moore’s I. A., 170), the Court below having held an agreement to be 
void for champerty, this tribunal thought the judgment to be wrong on the 
grounds that the iK)int had not been raised by the pleadings, and also that the 
agreement was in no sense champertous, and, this being so, their Lordships 
observed : “ It was unnecessary to decide whether under the law which the 
Court was administering those acts which in the English law are denominated 
either mainteoanoe or champerty, and are punishable as offences, partly by 
(be Common Law and partly by Statute, are forbidden.” But in the course 
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of the judgment they madd'^the following observations : — “ The Court seem 
very properly to have considered that the champerty, or more properly the 
maintenance, into which they were enquiring was something which must have 
the qualities attributed to champerty or maintenance by English law ; it must 
be something against good policy and justice, something tending to promote 
unnecessary litigation, something that in a legal sense is immoral, and to the 
coasti-[253jtution of which a bad motive is in the same sense necessary." It is 
unnecessary now to say whether the above considerations are essential ingre- 
dients to constitute the statutable offence of champerty* in England ; but they 
have been properly regarded in India as an authoritative guide to direct the 
judgment of the Court in determining the binding nature of such agreements 
there. 

In the more recent case before this tribunal, OheAamhara Chetty v, Eenga 
Krishna Muthu Vira Pnchaiya Naickar (L.R., 1 Ind. Ap., 241 ; see at p. 264 ; 
S.C., 13 B. L. R.. 509, at p. 526) in whicli a suit to enforce an unrighteous and 
champertous bond was dismissed, the following observations were made : — 

“ With respect to the law of champerty or maintenance, it must he admit- 
ted, and indeed it is admitted in many decided cases, that the law in India is 
not the same as it is in England. The Statute of Champerty l)eing part of the 
Statute Law of England, has of course no effect in the mofussil of India ; .and 
the Courts of India do admit the validity of many transactions of that nature, 
which would not be recognized or treated as valid by the Courts of England. 
On the other hand, the oases cited show that the Indian Courts will not sanction 
every description of maintenance. Probably the true principle is that stated 
by Sir BaRNES Peacock in the course of the argument, viz., that administering, 
as they are hound to administer, justice according to the broad principles of 
equity and good conscience, those Courts will consider whether the transaction 
is merely the acquisition of an interest in the subject of litigation Imid fide 
entered into, or whether it is an unfair or illegitimate transaction got up for tlie 
purpose merely of spoil, or of ’litigation, disturbing the peace of families, and 
carried on from a corrupt and improper motive.’’ 

The result of the authoritiesi then, appears to he that the English laws of 
Maintenance and Champerty are not of force as specific laws in India ; and the 
decisions to this effect appear to their Lordsliips to rest on sound principles. So 
far as concerns the mofussil, there is no ground on which it can be contended 
that these laws are in force there. The (]uestion has chiefly [256] been whether 
they are in force in the Presidency towns, although the distinction between the 
Presidency Towns and the mofussil has not been always borne in mind. 

It is to be observed that the English Statutes on the subject were passed 
in early times, mainly to prohibit high Judicial Officers and Officers of State 
from oppressing the King’s subjects by maintaining suits or purchasing rights 
in litigation. No doubt, by the Common Law also, it was an offence for these 
and other persons to act in this manner. Beforo the accpiisition of India by the 
British Grown, these laws, so far as they may be understood to treat as a speci- 
£lo offence the mere purchase of a share of a property in suit in consideration of 
advances for carrying it on without more, had become in a great degree inappli- 
cable tp the altered state of society and of property. They were laws of a 
special character, directed against abuses prevalent, it may be, in England in 
early times, and had fallen into at least comparative desuetude. Unless, there- 
fore, they were plainly appropriate to the condition of things in the Presidency 
towns of India, it ought not to be held that they had been introduced there aa 
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specific laws upon the general introduction of British law. The principles on 
which the exclusion^from India of special English laws rest are explained in the 
well-known judgment of the Mayor of Lyons v. The East India Company 
(1 Moore’s I. A., 175). It appears to their Lordships that the condition of the 
Presidency towns, inhabited by various races of people, and the legislative pro- 
vision directing all matters of contract and dealing between party and party to 
be determined in the case of Mahoinedans and Hindus by their own laws and 
usages respectively, or where only one of the parties is a Mahomedan or Hindu 
by the laws and usages bf the defendant, furnished reasons for holding that these 
special laws are inapplicable to these towns. There seems to have been always, 
to say the least, great doubt wlietlier they were in force tiiere, a circumstance 
to be taken into consideration in determining whether they really were part of 
the law introduced into them. 

It would be most undesirable that a difference should exist [237] between 
the law of the towns and the rnofussil on this point. Having regard to the 
frequent dealings between dw'ellors in the towns and those in the rnofussil, and 
between native persons under different laws, it is evident that difficult questions 
w’ould constantly arise as to which law should govern the case. 

But whilst their Lordships hold that the specific English law of Mainte- 
nance and Champerty has not been introduced into India, it seems clear to them 
upon the authorities that contracts of this character ought under certain 
circumstances to be held to be invalid, as being against public policy. Some 
of tlie circumstances which would tend to render tliem so have been adverted 
to in the two judgments of this tribunal already cited. 

Their Lordships think it may properly be inferred from the decisions above 
referred to, and especially those of this tribunal, that a fair agreement to supply 
funds to carry on a suit in consideration of having a share of the i)roperty, if 
recovered, ought not to be regarded as being, per se, opposed to public policy. 
Indeed, cases may be easily supposed in which it would be in furtherance of 
right and justice, and necessary to resist oppression, that a suitor w^ho had a 
just title to property, and no means except the property itself, should be assist- 
ed in this manner. 

But agreements of this kind ought to be carefully watched, and w^hen found 
t<j be extortionate, and unconscionable, so as to be inequitable against the party ; 
or to be made, not with the bond fide object of assisting a claim believed to be 
just, and of obtaining a resonable recoinpense therefor, but for improper objects, 
as for the purpose of gambling in litigation, or of injuring or oppressing others 
by abetting and encouraging unrighteous suits, so as to be contrary to public 
policy,— effect ought not to be given to them. 

Such, then, being the law on this subject in India, it fails to support the 
present action. It may be that the contract in tliis case is unconscionable, and 
one which ought not to have been enforced against the McQueens if their suit 
had been successful ; but assuming this to bo so, the plaintiffs, in their Lord- 
ships* view, have failed to establish that an action arises to them [238] there- 
from against the defendant for the losses and costs of the litigation. By the 
law of India, as above interpreted, the agreement did not constitute a punishable 
offence, and - the action cannot therefore, as pointed out by the Chief Justice 
below, be sustained on the ground that where an indictable offence has been 
committed, and an individual has suffered special loss, a remedy by action is 
given to him as the party aggrieved ; nor does there appear to be any other 
principle upon which the action, under the circumstances of the present case, 
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oan be maintained. Whatever, therefore, may be the rights of the parties to 
the agreement as between themselves, their Lordships think that the High 
Court was, right in holding that the action of the plaintiffs a^inst a third party, 
founded on the alleged champerty, cannot be maintained. 

There remains the question whether the action oan be supported against the 
defendant, as being an actor in the suit, and having an interest in it. It is to 
be observed that a suit of this kind, in the absence of malice, and of the want 
of probable cause, is of first impression, no precedent for. it having been found 
either in England or India. It may be assumed that, under the first agreement, 
the defendant acquired a contingent interest in the property, the subject of the 
suit, to the extent of ona^third share, besides the security for his advances ; that 
he agreed to supply all the funds required to carry on the litigation, and that 
he obtained the virtual control of the proceedings ; for although, under certain 
oircumstanoes, McQueen was to manage the suit, and in any case to assist in 
the management, the supreme control was to belong to the defendant, subject 
to a power of revocation by the McQueens on onerous terms, which was not 
exercised. But this state of things created no legal privity between the plain- 
tiffs and the defendant, from which a promise can be implied on the part of the 
defendant to pay the present plaintiffs the cost of the former suit, on which an 
action of contract can be founded : nor does it establish a legal wrong, 
for the former suit, as already shown, was brought without improper motives, 
and upon reasonable cause. It has. however, been contended that it would be only 
in accordance with justice and equity that he who was the principal mover of 
a suit, and had an interest in it, should be made liable to the costs. It 
is obvious that a wide field of new litigation would be opened if, after the 
termination of the original suit, another independent suit might, on such 
general grounds, be brought against third persons. Interminable questions 
would arise as to the degree of meddling and assistance which would crf^ate the 
liability. So far as precedents exist, it is either in the original suit itself, or 
the, exercise of the summary jurisdiction of the Courts, that any such liability 
has been enforised. It is ordinary practice, if the plaintiff is suing for another, 
to require security for costs, and to stay the proceedings until it is given. The 
now plaintiffs were fully aware, during the pendency of the former suit, of the 
arrangement between the McQueens and the defendant, but instead of applying 
for security for costs, they petitioned the Court to make him a co-plaintiff 
under the 73rd section of Act VIII. Without deciding wliether this appli-« 
cation was rightly rejected, it is enough to say that its rejection cannot 
give ground for an action which would not otherwise lie. 

The instances in which persons other than parties to the suit have been 
held liable to costs in England, have been principally those of solicitors over 
whom the Court exercises disciplinary jurisdiction, as in the case of Be Jones 
(L. B. 6 Ch, Ap., 497). The Courts have also ordered the real parties to pay 
the costs in actions of ejectment, originally on the ground that that action was 
in form a fictitious proceeding, and having once assumed this power they have 
continued to exercise it in the actions substituted for that of ejectment. Again, 
the Courts, it has been said, would so interfere in case of any contempt or 
abuse of their proceedings — see Hayward v. Giffard (4 M. & W., 194). But all 
these oases relate to applications either in the cause itself, or to the summary 
jurisdiction of the Court. 

A case in the High Court in Calcutta, BamaBoonduree Dossee v. Anmndlal 
Bo$e (Bourice's Bep., O. C., 44 ; and Appeals from 0. C., p. 96), was mnch 
relied on by the appellant's Council. There in a suit brouglit (in the original 
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I urisdiotion) to recover possession of land by a nominal plaintiff, Mr. Justice 
126)] PHEAR,on a motion, made apparently in the suit, ordered the real plaintiffs 
to pay the cost^ His judgment is placed mainly on the ground that the 
jurisdiction exercised by the English Courts in actions of ejectment was 
introduced into the original jurisdiction of the High Court, and was applicable 
to analogous actions brought to recover land there. The Chief Justice (Sir 
Barnes Pe: acock), in affirming tHis order on appeal, supported it not only on 
the ground on which Mr. Justice Phear’s judgment rests, but on the circum- 
stances of the case, which showed, as he thought, that there had been " a gross 
abuse of the powers of the Court, and a contempt of Court.” 

It is obvious that there is nothing in these judgments which gives support 
to the contention that an independent action will under such circumstances lie. 

It was lastly insisted for the plaintiffs that if the costs in India were not 
recoverable, the action ought to he sustained for those incurred in the appeal 
to Her Majesty, subsequently to the purchase made by the defendant, pending 
that appeal, of all the rights of the McQueens in the property and the suit. 
Undoubtedly, the McQueens after this purchase became nominal appellants 
only, and the claim of the plaintiffs to recover these latter costs is as strong as 
a case of the kind can he. But even so, it is not stronger than many cases of 
ordinary occurrence, as, for instance, trustees suing on behalf of those 
beneffcially interested, or the assignors of choses in action on behalf of their 
assignees ; and in these and similar cases which have long been familiar to the 
Courts, whilst modes, such as requiring security for costs, have been devised 
for reaching the real party, no independent action for the costs against a 
stranger to the record has ever been sanctioned. Their Lordships, therefore, 
think that no distinction can properly be made between the costs of the appeal 
and thil^rest of the costs. 

It results from what has been stated, that by English law an action 
cannot be maintained against a third person on the ground that he was a 
mover of, and had an interest in, the suit, in the absence of malice and want of 
probable cause. Consequently, if that law governs, the second ground on which 
it is sought to support the present action fails. And if the law [261] 
administered in the mofussil is to be resorted to, the absence of all precedent 
• in a case of such common occurrence affords an irresistible presumpkon that 
no such action is maintainable there. In answer to the suggestion that if no 
precedent exists, it should now be made, it has been already pointed out that 
where there is neither privity of some kind nor a wrong, the principle upon 
which actions are ordinarily sustained is wanting. When it is urged that the 
claim should be decided upon general principles of justice, equity, and good 
conscience, it is to be observed, in addition to the considerations already 
adverted to, that these principles are to be invoked only in cases for which no 
specific rules may exist.” Now, it appears to their Lordships to result from 
what has been already observed, that rules may properly be considered to 
exist which define the character of actions of this kind and the circumstances 
under which alone they can be brought, and that it would be out of place to 
resort to these general principles in dealing with such actions. The conse- 
quences of such a resort in cases of this character would be to make the law 
utterly uncertain, to raise, as before observed, interminable questions as to the 
degree of mterferenoe which would sustain the action, and mischievously to 
multiply and perpetuate litigation after the termination of the original suit. 

Their Lordships, therefore, feel constrained to hold that in the absence of 
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oircumstances to convert the prosecution of the former suit into a wrong, the 
present action cannot be maintained. 

It has been a misfortune to the plaintiffs that security was not obtained 
for the costs in the course of the former suit. Their Ijordships also think the 
defendant was to blame in not coming forward as the real party in the former 
appeal. Under these circumstances, whilst they must humbly advise Her 
Majesty to affirm the judgment appealed from, they will make no order as to 
costs. 

Appeal dismissed. 

Agent for the Appellants: Mr. J. FL WrcnVmorc. 

Agents for the Respondent : Messrs. Clarke, Rawlins, and Clarke. 


NOTES. 

[CHAMPERTY. 

I. THE PRINCIPLE RE AFFIRMED— 

“ For thtj rcspomlftrit^ it w.is boldly argued that, although tho Kiiglioh law as to main- 
tciianoo and champerty is not. as such, applicable to India, yot on other grounds what is 
suhstatitiall> the same law there, ib in force. Their Lordships arc of opinion that that 
proposition cannot bo supported. lu throe cases before this Boiri (2 C.il. 2.T-J : 20 Cal. 843 ; 
27 All. 271) a contrary doctrine has boon laid down’* : — (1908) 35 Cal. 420 P.G. : 35 I. A., 48. 

II. UNFAIR AND UNCONSCIONABLE BAROAIN8- 

{a) The question of inadequate price is one between the assignor and the assigiioc. 
Whore the assignors maintain the transaction and ask that effect be given to it, and 
for that purpose they join the assignees as plaintiffs, the transaction was^^iheld : — 
(1908) 35 Cal., 420 P.C. 

(6) Where the deed of sale by which the reversioner sold half the share in the estate for 
1,50,000 rupees eoutaiued a false recital of payment of a lakh, but thib was not 
challenged by the assignor who took no steps to impeach the deed, hut on the 
other hand affirmed the transaction claiming and receiving other benefits under the 
deed and was urging the commeiiccmont of proceeding',, held not void : — (1904) 27 All. 
271 : 32 I. A., 113. 

(c) The disproportion between the liability to be incurred and the reward to bo obtained 
was the best applied in (1898) 15 All., 352 P.C., to find out whether the bargain was 
extortionate : — (1893) 15 All., 352. 

{d) Although there might be the belief that the claim is well founded, yet relief is 
afforded if the bargain is extortionate : — (1893) 15 All., 352. 

(e) Agreements to share the subject of litigation if recovered, in consideration of 
supplying funds bo carry it on are nob in themselves opposed to public policy ; but 
such documents should be jealously scanned and when found to be extortionate and 
unconscionable, they are inequitable as against the party against whom relief is 
sought and effect should not be given to them : — (1893) 20 Gal., 843 : 20 1. A., 112. 

if) Where for 3,700 rupees advanced to defray the expenses of litigation, a bond for 25,000 
rupees was executed by one who was without means and who perfectly understood his 
position, it was held that the obligor should prove that the bargain was a reasonable 
one, and the bargain was held to be extortionate : — (1888) 11 All., 57. 
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g) Where the agreement was with a money-lender, who, dealing with illiterate persons, 
misled them into the belief that the expenses would be approximately egoivalent to 
the value of Ihe share agreed to be transferred on an unwarranted representation as 
to the likelihood and the necessity of extensive litigation, the agreement was not 
enforced as being agaimft public policy (1893) 20 Cal., 843 : 20 I. A., 113. 

{h) The actual amount that passed n^ht be decreed : — (1887) 11 All., 57. 

111. OPPOSED TO PUBLIC POLICY- 

Where the reversioners on the death of a Hindu widow sold their rights in certain pro- 
perty te which they then became entitled but which were in ihe hands of an alienee from the 
widow, and provision was made for the paymint of purchase money 62,600 rupees, as 
follows : — 600 rupees immediately payable and the balance when the property should be 
recovered and in proportion to the success — held the condition did not make the transaction 
a void one as opposed to public policy (1908) 88 Cal., 480 P.C. reversing (1903) 31 Gal., 433. 

lY. TRANSFER OF IMMOVEABLE PROPERTY— 

Transfer of an interest such as the equity of redemption, however speculative it may be, 
is not a gamble in litigation (1889) 14 Bom. 72 ; (1888) 12 Bom. 559 ; (1884) 8 Bom. 323 ; 
(1883) 11 G. L. R. 268. 

Y. TRANSFER OF PROPERTY ACT, 1882, S. 185- 

See as to the effect of the Transfer of Property Act, sec. 135: — 13 Cal., 145 ; 15 Cal., 436 ; 
contra (1887) 9 All., 476 ; (1888) 13 All., 102 ; (1890) 13 Mad., 225 F.B., approving the Allahabad 
view ; (1900) 23 Mad., 449 ; (1883) 3 Bom., 402. 

YI. COSTS OF LITIGATION INCURRED— 

{a) The assignee of a decree who is made respondent in an appeal from it and has taken 
no stops actively to support it ought not to be ordered to pay costs (1895) 20 Bom., 167. 

(6) Guardian ad litem of an infant who sought to upset a will for his own purposes was 
held liable for the costs of the suit : — (1884) H Bom. 391. 

VII. vAiICE— 

Malicious prosecution — Malice — Want of reasonable and probable cause : — Bee (1894) 19 
Bom., 717. 

YHI. JUSTICE, EgUITY AND GOOD CONSCIENCE— 

The principles of justice, equity and good conscience arc to be invoked only in emses for 
which no specific rules may exist :— 2 Cal., 283, at 261. 

Referred to in (1888) 15 Cal., G5G, where the question was whether secs. 15 and 72 of the 
Indian Contract Act 1872 would govern the case of recovering back money paid to prevent a 
sale in execution of a decree.] 
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[tta] OBIGINAL OIVIL. 


The ISih and December ^ 1876, and 8th January and Feb,, 1877. 

Prbsknt : * 

Mr. Justice Pontifex. 


Soudaminey Dosseo 
versus 

Jogeah Ghunder Dutt and ofchurs. 


Will — Bequest to a Class — Remoteness— ApplicahiLity of E^miish links to Hifidu 
Wills — Right of Hindu Widow to Partition. 

A Hindu fcestator died in 1887 leaving four houk aud two grandfions by a docoased hon. By 
hiR will, dated in 1387. after directing that his property should be divided into five shares, of 
which his four sons were to take one oaoh, and his two grandsons the remaining one, the tes- 
tator made the following devise : ‘‘On the death of any or cither of my said four sous, or of 
the said 12 D and M D (his grandsons) leaving lawful male issue, such male issue shall suoceod 
to the capital or principal of the share or respective shares of his or their deceased father, or 
fathers, to be paid or transferred to them respectively on attaining the full age of 21 years ; 
but if any or either of my said four sons shall die without leaving any male issue, or if ho or 
thcfj shidl die leaving such male issue, aud the whole of such issue shall afterwards die 
under the age of 21 years, and without male issue, in such case the share or shares of my said 
sons so dying shall go to and belong to the survivors of my said sons and my said two grand- 
sons for life, and their respective male issue absolutely after their deaths in the same 
manner and proportion as is hereinbefore described respecting their original shares**’ U, 
one of the sons, died in 1858, leaving an only son 8, born in the lifetime of the testator, who 
died shortiy after his father intestate, and without male issue. In a suit by the widow of 51 
claiming as his heir and representative to recover the share of U as having descended to 8 
absolutely, and to obtain partition , — Held that, inasmuch as U survived the testator, the 
gift to the male issue of the testator’s sons was void for remoteness as including objects who 
xail^t have come into existence after the testator’s death, aud therefore be incapable of taking. 
The rule that where there is a gift to a class, and some persons constituting that class cannot 
take in consequence of remoteness, the whole bequest must fail, as well as the principle of ^ho 
English Courts in deciding questions of remoteness, that regard is to bo had to possible and 
not to actual events, is applicable to the interpretation of the wills of Hindus. 

The gift to the male issue being void, the subsequent limitations were also void. 8, 
therefore, and through him the plaintiff, was entitled to a share in such part of the testator’s 
estate as by reason of the invalidity of the gifts in his will was undisposed of. 

The quMlion whether a Hindu widow is entitled to partition is one for the discretion of 
the Court in each particular case. In this case, where the plaintiff [268] hsMl daughters and 
grandsons, and the share she was entitled to through her husband was considerable, she was 
held entitled to a decree for partition. 

BVtH for oonstniotion of the will of one Bam Mohun Dutt, for declaration 
of the plaintiff's right to a share in certain immoveable property, for ascertain- 
ment of snoh share, for partition of the said property, and for other relief- 

The fdamtiff was the widow and heiress of one Sreenath Dutt, great-grand- 
son of one Akur Datt, who d:ied in August 1809, possessed of oonsiderabie 
moveable and immoveable property, and leaving four sons, Bam Mohun, Bam 
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Naraln, Bara Chunder, and Bam Gopaul, and having made a will, dated 9th 
August, 1809, whereby, after making provision for his wife and daughters, he 
left the residue of his t)roperty to his sous in oertain speoified shares, and on 
his death his sons took possession of his property in the shares specified in 
the will, and constituted a Hindu family joint in food, worship, and estate. 
Ram Ohunder and Bam Gopaul died unnaarried and without issue and intestate, 
leaving their brothers their heirs and representatives, who remained in joint 
possession and enjoyment of the property. Ram Mohun Dutt died on the 
20th May, 1837, leaving a will, dated the 8th March, 1837, the construction 
of which was a portion of the relief prayed in the present suit. The clauses 
in the will renting to the property in suit were as follows 

“ I direct that iny taiooks, zamindarues, hoiisos, Company’s paper, bonds, and 

other securities, money, gold and silver ornaments, plate and all other my property and 
effects of every nature and kind (subject, uoverthcless, to the payment of the legacies and 
other charges heroitiaftor mentioned, .ind subject .ilso to the prcforoncc hereinafter given to 
my eldest son Doorg.i Churn Oult and his male issue) shill ho divided into five equal parts 
and shares ; and 1 further direct thii eich of mv four h)!^, l> ) »rga Churn Dutt, Umichurn 
Dutt, Kally Doss Dutt, and biboo Doss Dutt, shall hold and b j p wsossod of one of such 
shares, and shall rocaive the interest and dividends thereof for his own use and benefit 
during his life, and that rav two gruiis'»ris, Rijjudr > Dutt and Moh jiidro Nath Dutt, sons of 
mv deceased son Parbutty Churn Dutt, shall hold and be possessed of the other of the said five 
shares during their respective lives, an»l shill m like in inner rj:\nvj thj interest and 
dividends thereof in equal shares for their own use and benefit, [ 264 ] and I further direct that, 
on the death of any or either of mv said t jur sons or of tho said Rijcndro Dutt and Mohandro 
Nath Dutt, leaving lawful mile issue, such male issue shall succeed to the capital or principal 
of the shaft! or respective sharos of his or bhiir d'nisvd fabhjc or fathers, to be paid orbrans- 
forrod to them rospcotivoly on attaining the full age of 21 years. But my will is, and 1 
declare that in such division iiiy eldest sou Doorga Churn Dutt for life, and his male issue 
after his death, shall have a larger share by two-aiid-a half pico (or fivo-oighths of a .sixteenth) 
more than my other sons, and than my said two grandsons, Rajendro Dutt and Mohondro 
Nath Dutt, anything hereinbefore meiitioiiod to the contrary notwithstanding. But if any 
or either of my said four sous '.hall die without leaving any male issue, or if he or they shall die 
leaving such male issue, and the whole of such issue shall afterwards die under the age of 21 
years, and without male issue, in such case the share or shares of my said sons so dying shall 
(after deducting therefrom the sums of Co. ’s Rs. 2.000, to be paid to each of the widow or widows, 
if EMy, and the sum of Co.’s Rs. 1,000 for the marriage of each of the daughter or daughters, 
if any, of ray son or sons so dying) go to and belong to the survivors of my said sons and my 
said two grandsons Rajendro Dutt and Mohendro Nath Dutt for life, and their rospoctivo 
male issue absolutely after their deaths in the same luaniier and proportions as is hereinbefore 
doBcribod respecting Iheir original shares. ” 

Ram Mohun left four sons, Doorga Churn, Umachurn, Kally Doss, and 
Siboo Dass, and two grandsons by a son who predeceased him, the defendants 
Rajendro and Mohendro Nath, since deceased. Umachurn died on 17th March, 
1853, intestate, leaving an only son, Sreenath, born in the lifetime of the 
testator, the husband of the plaintiff. Sreenath died on the 19th March, 1853, 
intestate, and without male issue, leaving the plaintiff his heiress and repre- 
sentative, and an unmarried daughter, Katyani, who married after her father’s 
death, and had three sons living at the time of suit. After the death of her 
husband the plaintiff continued to reside with, and be maintained out of the 
funds of the joint family, and was in joint possession with the defendants of 
the whole of the joint family property. The plaintiff submitted that, on the 
death of Umachurn, his son Sreenath became entitled to his father's share 


510 



JOGESH CHUEDER DUTi kc, [1677] l.L.R. 2 Cal. 265 

absolutely, and that she was now entitled to the interest of a Hindu widow in 
the share whioh belonged ter C26d] Sreenath. She stated that she was no 
longer willing that her share should remain joint, and wd.s anxious to have a 
partition of the property, and a share thereof allotted to her in severalty. 

The defendants, who were all the other living descendants of Bam Mohun, 
Bubmitteti the construction of the will, arid also the question whether the plaintiff 
was entitled to a share or only to maintenance, to the decision of the Court ; 
they also submitted that, even if she were entitled to, more than maintenance, 
it was not in accordance with Hindu law or custom to allow the widow of the 
member of a family joint in food, worship, and estate to sue for a partition and 
account, where she has never been injured in her rights as a-member of the 
family. 

The case came on for settlement of issues. 

Mr. Kennedy ^ Mr. Emns and Mr. Bonnerjee for the Plaintiff*. 

Mr. /. D. Bell and Mr. Phillips for the Defendants other than Rajendro. 

Mr. Macrae for the defendant Rftjendro. 

For the plaintiff* it was contended, on the construction of the will, that, 
under the gift to the male issue of the testator, Sreenath took, on tlie death of 
his father Clmachurn, an absolute estate in his father’s share ; and that the 
plaintiff*, his widow, was entitled to that share as the heir and representative of 
her husband. The case of Srnnati Bramamayi Da si v. Juges Chandra Diitt (8 
B. L. B., 400), a decision on the construction of the same will, was referred to. 
It was also contended that the plaintiff, as a Hindu widow, was entitled 
absolutely to partition ; and that such aright had been recognized in numerous 
unreported cases. On this point the cases of Padmamani Dasi v. Jagadamha 
Dasi (6 H. L. R., 134), Cossmauth Bysackv. Uurrosoondery Dast (Clarke’s Buies 
and Orders, Add. Ca., 91), Hinry Doss Dutt v. Vppoornak Dasi (6 Moore’s I. A., 
433), and Macnaghten’s Considerations of Hindu Law, 4/3, were referred to. 

[ 266 ] For the defendants it was agreed that Sreenath took under the 
original gift ; but it was contended that he took subject to the limitations 
contained in the subsequent gift over, limitations which it was competent to the 
testator to make and which were not void ; and, therefore, on his death what- 
ever share he took went not to his widow, but to the other descendants of Ram 
Mohun and their male issue. 

The question, however, was raised bv the Court during the argument for 
the defendants, whether the original gift was not void for remoteness, inasmuch 
as it was a gift to a class in which other objects besides Sreenath were included, 
who might be incapable of taking by reason of their coming into existence after 
the death of the testator ; and if this were so, the subsequent gift over would be 
a fortiori void ; and Leake v. Robinson (2 Mer., 363) was referred to. 

It was then contended that the principles of English law in this respect 
must not he applied to the construction of the will ; that a gift to a class by a 
Hindu must be taken to have been intended by him to he operative only as to 
those of the class who could take consistently with the law ; and that the 
bequest did not fail, but that Sreenath, who was born during the lifetime of the 
testator, took -to the exclusion of others of the class coming into existence 
afterwai^s ; and that if the gift over were held to fail, the property would 
descend in a manner quite contrary to the intention of the testator, viz., to the 
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widow of a grandson who had no male issue. The oases of Knahnaramani 
Daai v. Ananda Krishna Bose (4 B. L. B., 0. C., 231, at p. 279, per PEACOCK, 
C. J.), Tagore v. Tagori (4 B. L. B., O. C., 103), and Arumugcm Mudcdi v. Ammi 
Ammal (l Mad. H. C. Bep., 400) were reiferxed to. As to the right of the widow 
to partition, it was contended that there was no authority that a Hindu widow 
was absolutely entitled to partition ; that the passage from Maonaghten was a 
mere dietum ; that the case of Padmamani Dasi v. Jagadamba Dost (6 B. L. B., 
134) was distinguishable as being only a case of partition against a oo-widow ; 
that that case was not borne [267 J out by the texts of Hindu law cited in it 
by Phbar, j.; that the estate of a Hindu widow was one to be enjoyed by her 
subject to the control of the male members of the family, which control would 
cease if she were allowed partition ; and that partition would enable a Hindu 
widow to deal with and affect property by alienation in a way in which she 
was not allowed to deal with or affect it. 

For the plaintiff in reply, the Dayabhaga, ch. HI, s. 1, ol. 16, was referred 
to as giving an express riglit to partition to any of the co-heirs ; and it was 
contended that the widow represented the estate for all purposes, and could 
exercise any right which could have been exercised by her husband. The cases 
"of Bissonauth Chunder v. Bamasoondery Dassee (12 Moore’s I. A., 41), Soorjee- 
mony Dossee v. Denobundoo Mullick (9 Moore’s I. A., 123), NishtarineeDabeev, 
Bam Narain Mookerjee (3 T. & B., 31), Treepoorasoondery Dassee v. Debendra 
Nath Tagore (I. L. B., 2 Cal., 45), and Woomasoondery Chotvdranee v, Judoo 
Nath Shaw Chowdry (unreported), decided by Pheab, J., on the 16th August, 
1875, were referred to ; and it was stated that a search among the records of the 
Court had resulted in numerous cases (about 60) being found in which decrees 
for partition had been allowed at the suit of Hindu widows. 

On the construction of the will it was contended that the original gift was 
not void for remoteness, and that under it Breenath took an estate in the share 
of his father Umacliurn, which was not liable to be defeated by the subsequent 
gift ; that the latter gift was void, and the case of Porter v. Fox (6 Sim., 485), 
was referred to. It was further contended that if the first gift were held void, 
the plaintiff would be entitled to the share which Breenath was entitled to in 
the property so undisposed of by the will. 

Gur, adv. vulL 

c Pontifex, J. — The plaintiff in this case sues as widow of her deceased 
husband, Breenath, for a partition of the estate formerly belonging to Bam 
Mohun, her husband’s grandfather. [268] Bam Mohun had executed a will 
dealing with this property. (The learned Judge read the clauses of the will set 
out, and continued.) Under this will the plaintiff claims that, on the death ol 
Umachurn, one of the testator’s sons, his only son Breenath, who survived him, 
beoame absolutely entitled to Umaohurn’s share, and that she, as Sreenath’s 
widow, is now entitled thereto. 

This claim is resisted by the defendants, who are willing to admit that 
Breenath became entitled under the original gift, but insist that his interest was 
defeasible under the gift over which I have read. It is, therefore, the interest 
of neither party to argue that the original gift to the male issue of the testator's 
sons is invalid as including objects too remote, or, in othm* words, objects to 
whom, under the law as now settled, the testator could not lawfully maU a 
devise. But though neither party has urged this objeetion, it was raised 
by me during the argument, and I apprehend that 1 am bound to take it into 
consideration. 
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# 

Taking the gift to Umacjiiurti and his male issue by itself, it is olear that 
although his son Sreenath was born in the testator’s lifetime, and, therefore, 
would have been a valid objeob of the testator’s bounty,* yet, as Umachurn 
survived the testator, he might possibly have had other male issue besides 
Sreenath, who would fall within the meaning of tfie testator’s words “ such 
male issue shall succeed.*’ 

• 

Now in deciding questions of remoteness it is an invariable principle of the 
English Courts to pay regard to possible and not to actual events , and the fact 
that a gift might include objects too remote or incapable of profiting directly 
by the testator’s bounty is held to be fatal to its validity. The question is, 
however, to be considered according to the state of circumstances at the period 
of the testator's death, and not merely according to the state of circumstances 
at the date of the will. 

1 don’t for one moment pretend that this rule, merely because it is a rule 
of the English Courts, should, if unreasonable, or iticonveniont, be extended to 
the interpretation of the wills of Hindus. But it is to be noticed that the rule 
is not a nile of the strict English Common Law, because questions of remoteness 
applying to executory limitations as distinguished fiom contin-[269]gont 
remainders only arose for consideration after the Restoration, when exe- 
cutory limitations, originally devised, it is said, by Bridgman, were first 
admitted and upheld by the Courts, although an infringement on the rules of 
the Common Law. The rule was, in fact, estaldished as founded on reason 
and convenience. 

Now, in this particular case, if Umachurn liad predeceased the testator, 
his son Sreenath would have been a valid object of gift, for in that case the 
whole class of Umaohurn’s male issue must have been known at the death of 
the testator. But, in fact, Umachurn survived the testator, and at the testator’s 
death it was quite possible that other sons in addition to 8reenath might be 
born to Urnachui n. If any such other sons luid been born, they certainly would 
not have been capable of taking under the testator’s will. And in that case it 
seems to me that it would not have accorded with the testator's intentions that 
Sreenath should take the wliole of Uraachurn’s share to the exclusion of his 
brothers. The question of the testator’s intention in sucli a case as this was well 
considered by Sir William Grant, in Leake and liohimon (2 Mer., 3G3, at 
p. 309), and of course the question of intention is the same whether a testator 
be English or Hindu. * 

If then the rule to which I have referred did not apply to the construction 
of Hindu wills, there would have been an uncertainty from the period of the 
testator's decease until the death of Umachurn as to whether there was or 
was not an intestacy with respect to Umachurn’s share. For if Umachurn 
had other sons, then as the testator could not have intended Sreenath to take 
the whole to the exclusion of them, there would have been an intestacy. 

it seems to me that the rule is, in a special manner, applicable to and 
necessary for the Hindu law of devise ; for I take it to be a fundamental 
principle of that law that the persons who are to take a testator’s estate must 
be certain and known at the time of his death, which would not be the case if 
capacity to take depended on the contingency whether other persons sliould 
[9703 or should not come into existence. The rule that where there is a gift 
to a class, and some persons constituting such class cannot take in consequence 
of the remoteness of the gift or otherwise, the whole bequest must fail, has been 
lield to apply to Hindu wills by the late Mr. Justice Norm AN in construing this 


1 CAL.— 66 
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particular will (see 8 B. L. R., p. 410). But it was not necessary for him in 
that case to decide whether the rule as to regarding possible and not actual 
events was also applicable. And, indeed, he extrajudicially (see p. 409) stated 
that Sreenath took an absolute interest in the share which belonged to his 
father. With this last conclusion 1 am, for the reasons before stated, unable to 
agree. Nor do 1 think that tlie decision referred to by Mr. Bell, of PEACOCK, 
M. Krinhnaramani Dam v. Anamla Krishna Hose (4 B. L. R., O. C., 
279), applying as it does to bequests whicli are not similar in terms to the 
bequests in Ram Mohnn’s will affects this question. In that case the gifts of 
the annuities after the decease of the first taker did not in terms comprehend a 
class of issue wlioni he should leave surviving him. 

In the present case, in my opinion, the gifts to the male issue of such of 
the testator’s sons and grandsons as survived him, must he held to be invalid and 
incapable of taking etTect and, therefore, 1 must hold that Sreenath took nothing 
under the devises in tlie testator's will. And if the devises to the male issue 
are void, as including objects too remote or incapable of taking a benefit under 
this will, all limitations ulterior or expectant on such remote or invalid devises 
are also void for the reason given in the case of Proctor v. The Bishop of Balk 
and Wells (2 H. Bl., 35H), such reasons being equally applicable to a Hindu as 
to an English testator, and such reasons would of course apply more strongly 
to a case where an object of the prior devise -as Hroeiiath in this case - actually 
came into existence. 

Upon these grounds I think that Sreenath, and through him his widow, 
would be entitled to a share in such part of tlie estate of the testator as by 
reason of the invalidity of the gifts in his will is undisposed of. 

But ihe plaintiff’s claim is met by another objection on tlie part of the 
defendants. They insist broadly that, according to [271] Hindu law, a widow 
cannot claim a partition ; and they rely on what they assert to be the fact that 
no reported decisions exist in which such a right has been held to belong to a 
widow. 

On the other hand, the plaintiff has submitted a list of, J think, some 40 
unreported oases in this Court, in which partition has been decreed at the suit 
of a widow. 1 take it that this question is very rnucli a question of discretion 
for the Court in each particular case. The Court would probably refuse 
partition by metes and bounds to a childless widow, w ho was entitled to a very 
small share. 

But in this case theplaintifi’ has daughters, and the daughters have sons, 
and the share of Sreenath in the testator's undisposed ot estate will be con- 
siderable, 1 think that in such a case as this a widow is entitled to a decree 
for partition. Otherwise she might be unable, during her life, to improve the 
heritage of her children. 

It seems to me, therefore, that the plaintiff will be entitled to a decree for 
partition, and that the only issues necessary to he raised are - 

1. What sons and grandsons of tlie testator named in his will survived 
him ? 

2. What sons and grandsons of the testator named in his will died in his 
life-time leaving any and what issue living at the testator’s decease 

3. What property is the subject of partition ? 

Attorneys for the Plaintiff : Messrs. Ghose and Bose.. 

Attmmey for the Defendants ; Baboo P. C. Mookerjee, 
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NOTES. 

[CONSTRUCTION OF HINDU WILLS. 

I. GIFTS TO A CLASG- 

The EugliKb rule of Leake v. Bohiftsrm hits now hcon .settled to l>c iiicipplicablo to 
India (1905) 82 Cal. 992 F. C. W. 74U 1 C. T.. 1H2 , (1M97) 24 Cal. 046 ; 

(188(3) 12 Cal., Gtia ; (1889) 12 Mad., 393 ; 29 Mad., AV2\ contra (1878) 4 Cal., 465,9 Bom.,4yi, 
(1901) 29 Cal., *2()0, which express the older view, as in this case. 

See also (1890) 15 Bom., 326 ; (1891) 15 Bom. 543 ; (1891) iS Bom. 652. 

This doctrine applies even 'where the gift is bad for remoteness ; — (1886) 12 Cal., tWiB, at 
681 ; but .see Dr. Mukorjee’s Perpetuities to the contra r\ . 

Limitation in favour of “ the sons of my sisters, that i.s to .say, tlieir sons wh<i arc now in 
existence, as also those who may be here.ifter born *’ upheld in favour of tln»sc living at the 
death of the testator :--( 1909) 32 Cal., 992 F. B. 

But where the intention is that the whole cla-ss must take rather than individual mem- 
bers thereof, the rule is applied (1901) 26 Bom., 419 ; (1897) 22 Horn., 538 : 18 Cal., 663. 

Where the gift is to the joint family, gifts are upheld : — (i .\11., 5(>0 at 674 ; (1001) 25 Mad. 
119 at 154, 155. 

II. REGARD 18 TO BE HAD TO POSSIBLE AND NOT TO ACTUAL EVENTS < 

in) “ 'I’hti person scnnyr in otje anuiyi-g my luteal descendants ” . -(1906) 3 C. L, J., 60f». 

(5) “ Person or persons wJu) vmjht at Ou' death of the. widow be the heir or hetrs of the 
testator " (1902) 30 Cal., 369. 

(c) “ Where, a gift is made to a cla.ss of persons .some of whom are incapable of taking, the 
dispusitioii fails as to all. The ruh* applies even though all the mcinbors of the 
class are born before the gift takes effeeL if it was antecedently possible that tlun 
might not have been so born and the fact that the gift might have included objects 
too remote is fatal to its validiU irrc.spcctive of thi- event — (1901) 29 (;al,, 260 
(276). But this case was ovcrruliMi in (1905) 32 Cal., 992 F. B. 

(d) See also (1873) 20 W, R., 472, whore the words were, “ should the adopted son die 

. . . . my entire estate shall pass to my fienrest sapmdn tpmty," 

(e) Where there was an arrangement hetweeu the niembins of a joint faiiiily for keeping 
the family property for ever, and the clause was attempted to be construed as a gift 
over to tlio other sharers in ease ans ime sought partition during ihe life of an\ of 
the contracting parties, it was observed that such a gift eoiild not take effect. “ A 
gift whether primary or substitutioiiarv can onl\ bo to .some one in existence at ihe 
time of the gift, and this gift, if it be one, is a gift not to the brothels, but to them 
or their respective heirs bom or unborn at the date of the doemnent. as the ease 
might bo”; — 0 Cal., 100 (116). 

(/) ‘‘ After the decease of the survivor of them, in trust for the male issue of niy said 
brother if any there be ” . — 9 Bom., 491. 

(j;f) ” After K's decease the said house shall dulv bo unjo\od h\ K's children ”—(1887) 
12 Bom., 186. See also (1885) 9 Bom., 491. 
ni. PARTITION AT THE INSTANCE OF THE WIDOW— 

Widow entitled to claim partition but conditions maybe imposed to pre\etjt waste when 
there is reason to apprehend waste : — (1903) 31 Cal., 214.3 
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[272] APPELLATE CIVIL. 


The 16th March, IH77. 

Present : 

igiR Richard Garth, Kt., Chief Justice, Mr. Justice Macpherson 
AND Mr. Justice Markhy. 

In fcho matter of the Petition of Soorjmukhi Koer Appellant.' 


Privi/ Council's Appeals Act (VI of 1871), s. 11 — Deposit of Costs of Appeal — 
Power to enlarge time. 

The requirements of s. II, Act VI of 1874, as to the deposit of costs, arc not absolutely 
imperative. The Court has power in its discretion to modify them, and when the period for 
making the deposit expires on a day when the ofTices of the Court are closed, it is a reason- 
able exercise of that discretion to allow the deposit to be made on the day they' re-open. t 

The points involved in the following questions, relating to the construction 
of Act VI of 1874. having ari-sen in this and several other cases on appeal to 
the Privy Council, they wore inferred by Mahkry, J., for the consideration of 
the Court : — 

1. Whether, when the last day for making tlie deposit under s. 11 of Act 
VI of 1874 falls at a time when the offices of the Court are closed, the deposit 
may be made on the day on which the offices re-oi)en ? 

2. Whetl'ier the Court has any (WscretVon to enlarge the tune \)vescn\)od 
by a. 11 loY rnaVrng the deposit ? 

The reference came before the above Judges, and their Opinion was 
delivered by 

f 

Garth, C, J. (who, after reading the questions, continued) : — We consider 
that we may answer both ♦hose questions, by saying that the requirements of 
8. 11 as to the deposit of costs are not absolutely imperative. Had they been 
BO, this Count [273] would not have any powder to modify them. But we think 
they are not so. There is no provision similar to that in s. 10 requiring the 
petition to be dismissed in case of default. We think, therefore, that the 
Court has some discretion, and that it would be in all cases a reasonable 
exercise of that discretion, if, when the period for making the deposit expires on 
a day when the offices of the Court are closed, the deposit were allowed to be 
mside on the day that the offices re-open. 

• Reference by the Judge in charge of the Privy Council Department, in Privy Council 
Appeal No. 30 of 1876. 

t Bee Ift th» matter of Lalla Qvpee Chund, 1. L. R,, 2 Cal., 128, and In the matter of 
Fvmndro Deb Roykut v. Jogendro Deb, 23 W. R., 220. See also Thakoor Kapilnath 
Sahai V. The Oovemment, 1. L. R., 1 Cal., 142. 
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, MOTES. 

[BXTBMBIOH OF TIME— 

This dociuioii whs approved by the Privy Council in Ilurjuse v. hluitfvna (1S8S) 10 Cal., 
667 P. C. -. — It only romaiiis to state that a preliminary point was raised as to whether the 
Judicial Commissioner had a right to extend the time for giving security in this appeal. 
Their Lordships upon that point have to say that they concur in the view which w'as taken 
by the Full Bench of the Court in Calcutta, that the words in the A(a which have been quoted 
relating to the giving of security are directory only ; and, although not to bo departed frdhi 
without cogent reason in this particular case, it seem-s to them that the Commissioner has 
exercised a right to discretion*] 


[2 Cal. 278 ] 

APPELLATE CRIMINAI.. 


The 18th January, 1877. 

Present : 

Mr. Justice Jackson and Mr. Justice McDonell. 


The Empress of fnrliu 

versus 

J udoon atb G angool y . ' 


Criminal Procedure Code (Act X of 1872), s. 272-- Appeal- -Officer appointed to 
prefer Appeal -Judgment of Acquittal -Conviction on charge of murder or 
culpable homicide not amoimtunj to murder — Acquittal. 

On the trial by a jury of a person on a charge of murder, the jury found the accused not 
guilty of the oflencHi of murder, hut convicted him of culpaole homicide not amounting to 
murder. The Sessions 3udge, although ho disagreed with the verdict, declined to submit the 
caw* to the High Court under ol the. Criminul Procedure Code. The Local (Vovcniment, 

thereupon, directed the Legal Remembrancer to appeal under s. 272 of the Code, and in pur- 
suance of this direction an appeal was preferred by the Junior (rovcnimeiit Pleader. Held, 
that the appeal was duly made. Held, further, that a judgment pa.ssed by the Court of 
Session, following the verdict of a jury acquitting the prisoner, is a judgment of acquittal 
within the moaning of s. 272. Hold, also, that there being an acijuittal on the charge of 
murder, the appeal lay. 

* Criminal Appeal, No. 278 of 1876, against an order of J. O’Kiiicaly, Ksq., the Sc-ssious 
Judge of the 24-Pergunnah8, dated 8th May 1876. 


t [Sec. 268 : — In cases tried by jury, the jury may retire to consider their verdict. It shall 
r ♦ h - ■ ir* • officer of the Court not to suffer any person to 

Cases tnea oj juries. speak to or hold any communication with any member of such 
jury. When the jury have considered their verdict, the foreman shall inform the Court what 
is their verdict, or what is the verdict of a majority. 

The jury shall return a verdict on all the charges on which 
the accused is tried, and the Court may ask them such questions 
as are necessary to ascertain what their verdict is. Such questions 
and the answers to them shall be recorded. 


Verdict to 
each charge. 


be given on 


Judge may question jury. 


If the jury are not unanimous, the Judge may require them to 
Procedure where jury retire for further consideration. After such a period as the Judge 
differ. considers reasonable the jury may deliver their verdict, although 

they are not unanimous. 
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The prisoner, Judoonath Gangooly, was tried by a jury for the murder of 
one Dassee Raur. The jury acquitted him of the charge of murder, but con- 
victed him of culjikble homicide not amountimg to murder. The Sessions 
Judge, although he remarked that he did not concur with the verdict, declined 
to submit the case to the High Court under s. 263* of the Criminal Procedure 
Code. He recorded two separate findings and sen-[274]tences, stating in the 
first, that the jury had found the prisoner not guilty of murder and directing 
his discharge ; and in the second, stating that the jury had found the prisoner 
guilty of culpable homicide not amounting to murder, and sentencing him to 
10 years’ rigorous imprisonment. The Local Government directed the Legal 
Remembrancer to prefer an appeal to the High Court under s. 272 1 of the Code, 
“ against the judgment of the Sessions Judge acquitting the prisoner of the 
charge of murder.” In pursuance of this direction, a petition of appeal was 
presented and filed by the Junior Government Pleader. 

Mr. Ingram (with him the Junior Government Pleader, Buhoo J uggadanund 
Mookcrjce,) for the Crown. 

' Mr. M. M. GJiose for the Prisoner. 

Mr. Glwac , — Tliore are three objections to the hearing of this appeal : Bhrst, 
it has not been preferred by one of thejiersons mentioned in s. 272. No public 
prosecutor has as yet been appointed under s. 57 of the Code, and the Junior 
Government Pleader has not been generally appointed to prefer ai)peals of 
this nature, nor was he specially appointed to prefer this particular appeal. 
Mr. Ingram stated that he was instructed by the Legal Remembrancer. 
[Jackson, J.--Tho appeal must be taken to be an appeal by the Government. J 
Secondly.— The prisoner has been convicted, and not acquitted. Whore, upon 
certain facts found, the jury bring in a verdict of guilty of a particular offence, 
there is no such acquittal as would give a right of appeal under s. 272 ; that 
section, it is submitted, a])plies only to cases of absolute acquittal. Thirdly, 
s. 272 only gives a right of appeal from judgments of acquittal ; it cannot, 
therefore, apply to cases of trial by jury in which there is no judgment ; 
but only the summing up by the Judge, the verdict by the jury, and the 
sentence or order of the Court. The Code of Criminal Procedure throughout 


If the Court does not think it iiecessarv to dissent from the verdict of Ike jtirors or of a 
majority of the jurors, it uh.ill give judgmout iiccordingl,>. If the accused person im acquitted, 
the Court .‘•hall record jiidgincut of acquittal. If the accused person is convicted, the Court 
shall proceed to pass sontciice on liim according to law. 

* If the Court disagrees with the verdict of the jurors, or rif a majority of the jurors, cm all 
or any of the charges on which the prisoner has been tried, and considers it noces.sary for the 
ends of justice to do .so, jl mav submit the case to the High Court. If the Court does so, it 
shall not record judgment of acquittal or of conviction on any of the charges on which the 
prisoner has been tried, but it may either remand him to custody or admit to bail. 

The High Court shall dual with the case as submitted as it would deal with an apjical, 
but it may acquit or convict the accused person on the facts as well as law, without reference 
to the particular charges as to which the Court of Session may have disagreed with the 
verdict ; aud if it e.oiiv]ct him. shall pass such .sentence as might have been passed by the 
Court of Session.] 


* [Sec. 263:— q. v. supta J. L. R., 2 Cal. 263.] 

T[8ec. 272 : — The IjocuI ( rovornment may direct an appeal by the public prosecutor or 
^ J . other officer, speciallyorgenerallyappointedin thebobalffroman 

V original or appellate judgment of acquittal ; but in no other case 

acqmttal, except on behalf ^ judgment of acquittal passed in 

of Government. any Criminal Con^ 

Such appeal shall lie to the High Court. No ap^al shall bo prosentod under this section 
after six months from the date of the judgment complained of. 

The High Court may in any case so appealed direct a new trial by another Court, or ma> 
pass such judgment, sentence or order as may be warranted by law.] 
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draws a distincfcioi' between a “ judgment ” and a “ sentence ’’ or “ order.*' It 
is doubtful wliether an appeal can be maintained on a question of fact. The 
section is a novel one, and must l)e construed with the utmost strictness. 

[27a] Mr. Ingram for the Government. — The only argument to be drawn 
from the novelty of the section is that, inasmuch as its wording is general, 
the Legislature intended to give the Local Government a general and absolute 
power of appeal. Under the former Code, which was drawn under the influ- 
ence of English ideas of criminal justice, the verdict of a jury could only be 
touched under the revision section ; but the present Code ])rovities three ways 
of interfering with such verdict, — viz., under s. 263, where the Court disagrees 
with the verdict, under s. 272 and under s. 288. The prisoner has been 
acquitted upon the charge of murder, and an a])j)eal lies from such acquittal. 
Under s. 263,' the jury are bound to return a verdict on all the charges 
on which the accused is tried ; under s. 132,1 there must he a separate 
charge for every distinct olt'ence, and each charge must he tried separately, 
except in the oases by the Code excepted Then s 437 provides for an 
exceptional case under that section, the accused may he convicted ol the^ 
offence which he is proved to have committed, although he is charged with a 
“different” offence ; and illustration (h) show^s that murder and cidpahle homicide 
amounting to murder are different or distinct otfences ; lastly, s. 461 § i)rovides 
that the Court, ifi passing judgment, shall distinctly specify the offence of which 
the accused is convicted. The word “ judgment ” in s. 272 means what falls from 
the Court after the verdict ; it is the conclusion of a syllogism of which the 
major premiss is, every man who commits a particular offence shall be 
punished in such and such a way; the minor premiss, -this man has com- 
mitted that offence, and the conclusion is, judgment according to the law. 
Section 263 shows that there is a judgment in trials by jury : “ if the Court does 
not think it neces.sary to dissent from the verdic5t, it shall give judgment 


* [Sor 2f)3 :-(i V. wjjrn I b. R., 2 Gal. 273. J 

t [See. 452 Tlu'n* imist bn a separate charge for every distiiwit ofToiuw* of wliifh an> porsor) 
Separate charges for dis acyusod, and oyorv such charge must be tried scp.iratcl.N except 


tmet offences. 


Ml tlic cases hereinafter exci-ptcd. 


IIjJ.rSTRATTOK. 


A is accused of a theft on one occasion, and of causing grievous hurt, on another occasion. 
.1 must lie scparatel> charged and separately tried for the theft and the causing grievous 
hurt ] 

J [See. 467 : — When a persoii is charged with an offence, iiTid 
When offtMicc proved in- part of the charge is not proved, hut the part which is proved 
eluded in offence charged. .amounts to .i diffon-iit offence, he iii.iy he convicted «if the iiffcnco 
whicli he IS proved Do havt‘ committed, though he was not 
charged with it. 


ii.lu.stration.s. 

(rt) A is charged under section 407, Indian Penal Code, with crnnina] breach of trust in 
respect of property entrusted to him as a carrier. It .ippears that he did commit criminal 
breach of trust under section 400 in respect of the propert\ , hut that it was not entrusted to 
him as a carrier. He nia\ be convicted of criminal breach of trust under .section 40f>. 

(b) A is charged with murder. Ho may be convicted of culpable homicide or of causing 
death by negligence.] 

§ [Sec. 461 I-— When the trial in any Criminal Court is concluded, the Court in passing 


Judgment 

offence. 

Judgment 

native. 


to specify 


in the altcr- 


judgmofit, if the accused person be convicted, .shall distinctly 
specify the offeii(*.e of which, and the section of the Indian ]*cnal 
Code or other law under which, he is convicted ; or if it be 
doubtful Sunder which of two sections, or under which of two 
parts of the same section such offence falls, the Court shall 
distinctly express the same, and pass judgment in the alter- 
native according to section seventy-two of the said Code.] 
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accordingly. ” Section 271 " restricts the right of appeal of an accused person 
convicted in a trial by jury to matters of law, but there is no such restriction 
in s. 272. As to tthe power of appeal under the latter section in trials by 
jury, see the observations of PHEAR, J., in Queen v. Koonjo Leth (11 
B. L. R., 14). 

Mr. Ohose in reply. 

Ca76] The Jud^Dldnt of the Court was delivered by 

Jackson, J. — Durmg the argument we disposed of the first part of the objec- 
tion taken by Mr. Ghose, who has, at our request, carefully and feelingly advocated 
the case on behalf of the prisoner. That objection was, that we had not before 
us an appeal such as is contemplated by s. 272 of the Criminal Procedure Code, 
inasmuch as the petition of appeal had not been preferred by the Government 
“ Prosecutor or other officer, specially or generally appointed in this behalf.” 
It appeared, and still appears to us, that, under the authority conveyed by the 
Secretary’s letter to the fjegal Remembrancer, the appeal was duly made by 
|jK>ne of the Government pleaders, and has been regularly and properly sustained 
before us by the counsel instructed by, and appearing on behalf of, the Legal 
Remembrancer. 

Mr. Ghose next contended, that in the first place s. 272 was not meant to 
apply, and did not apply to cases where the accused person has been 
tried and acquitted by the verdict of a jury ; and in the next place that 
an appeal would not lie, inasmuch as there has not been any operative 
judgment of acquittal, the prisoner not having been set at liberty, but having 
been convicted of a minor offence arising out of the same set of facts on which 
he was charged with murder. We observe that one of these points, viz., what 
is included in a judgment of acquittal has been adverted to though not expressly 
decided by Phbar, J., in the case of Queen v. Koonjo Leth (11 B. L. R., 14). 
But irrespective of that expression of opinion, we ourselves do not entertain 
the least doubt upon this subject. It appears abundantly from the various 
sections of the Code of Criminal Procedure relating to judgments, that the 
judgment passed by the Court of Session following the verdict of a jury which 
acquits is. undoubtedly, a judgmeut of acquittal. The Legislature has allowed an 
appeal in cases of acquittal by the Local Government, under s. 272, in the 
wides terms, and without any limitation whatever. Then as to thecontention that 
there was no acquittal in this [277j case, it appears manifestly from the record 
that, as regards the particular charge of murder, the prisoner was acquitted, and 
ordered to be discharged or set at liberty ; and that but for the finding of the 
jury and the sentence of the Court in respect of the other offence included in the 
charge, the prisoner would, so far as the charge of murder was concerned, have 
been set at liberty on his acquittal. He was charged with the offence of murder, 
which is an offence distinct from the offence of culpable homicide not amount- 
ing to murder. The Judge not having thought fit to refer the case under 
8. 263, the judgment stood as a judgment of acquittal. The Local Government 
is charged with the responsibility of considering in such cases, whether the 
public interests require that an appeal should be preferred, and as in the exercise 
of its judgment it has thought fit to prefer this appeal, we think the appeal 
lies. It remains to consider what decision we ought to arrive at upon the 

• [Sec. 271 : — Any person convicted on a trial held by a Sessions Judge may appeal 
to High Court. An appgnl may lie on a matter of foot as well 
Appeal from sentence of as a matter of law, except where the conviction was by a jury. 
Sessions Judge. in which case the appeal shall be admissible on a matter of law 

only .3 
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appeal so i)ref 0 iTed, and T confess that I sh{)uld liavo j^reatK desired thnt the 
learned Sessions Judge tried the case in the Court bedow had thought 
right to set out in the proceedings the grounds upon vvhidli he abstainod from 
doing that which the law enjoins him to do under s. and not imposed 
upon the Judges of the High Court the onerous and i)fiinful duty of passing the 
proper sentence in the case. (Tiie learned Judge j)mceeded to consider the 
evidence, and held that the a(3cused was guilty of murder and sentenced him to 
death.) 

. Appeal a I hired . 


NOTES. 

[ (irivcriimoiit is not on Li tied to appeal on an intorlocnton ordn. *' //., ri‘f\isal l»v tin* 
Sessions Judge to add now chargos (1H92) 10 Rom.. JH.J 

[278] ORIGINAL CRIMINAI. 


The IfHh and Matrh, /s;;'. 
Present ; 

Mil. JlTSTTCE WUlTJi:. 


In the matter of the Empress ot India on the Prost'cuLion of Maleoim 
'' versii.'i 

Gaspei' and otliers. 


High Cnurta' Criminal Procedure Act (X of iSTij), s*. 1 17 Tnin\fer of i'ose 
before Vohee. Magistrate t * High Court Power lo issue Mondnmiis. 

\ eh.irgo WHS made against tiu* aevusod of using enniinal foree under r, 1 11 * (if tfi(* Peti.il 
Code. TIk' I*olic:o Magistrate lieiO'd the evidence f irtho pros-'fii+ion. and witlrmt disl't-In-v mg 
it, dt cided it did not .iiuoimt to the olTence i liargcd. Ifrhi t1i.it, .i''SiiMimg that .in nroi- 
of law had boon oominittiid, the High Court h.id no p.o'.er to issue w nmuibninia to U'** 
Magistr.atc to commit tho dofondants ; it w.is not a e.isc wlnn-e tho M i.gi 4r.il..' Inid deeiinod 

* [Soi*. 141 : — An a.sM)nil»l> of fl\e nj- more jier'.mi.s is 
Unlawful assoinbh . dc-^-ignated an ** unlawful asM'inl)l_\ i1 the (.•oiiiin.''n oi>jeet of 

the persons composing that a>.seinbl_\ is - 

Fiistly . — To overavvo by onininal force, or show (d enminaJ force, the Ij'-gislative or 
Executive (iovorniuent of India, or the (rovcnnneiit of any Prc'.idt'ni'y, or -ini Lieiiti nant- 
Governor, or any Public Servant in the exercise of the lawful power f)f '.neli l*iildic 
Servant ; or 

Seccmdly , — Ti resist the execution of any law, or of am legil in oecss ; or 

Thirdly. — To oomniit any mischief or criminal tro-.pass, or other olTcnce , or 

Fourthly. — By means of criminal force, or show of criminal force, to aiiv person, t(» Like 
or obtain possession of any property or to deprive any ))ersoii of tlie enjowiicnt of a light of 
wav, or of the use of water or other incorporeal right of which In' is m possession or enjo> - 
ment, or to enforce any right or supposed right ; or 

Fifthly. — 13y means of criminal fA’ce, or show' of criminal force, to compel an v person to 
do W'hat he is not legally bound to do, or to omit to do what he is legally entitli'd to do. 

Fjxplanatwiv . — An as.sembly w-hich was not unlaivful when it assi'inhled may subse- 
quently become an unlawful assembly.} 


1 0*L,— 66 
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jurisdiction ; ht' liiwl exercised his jurisdiction iiiid heard the ease. Held also, it was not a 
c.isi' which the Court could transfer under s. U7* of the High C’ourts’ Criminal Procedure Act. 

• 

This was an applicatiiori under s. 147 of tlie High Courts’ Criminal 
I’roceduro Act (X of 1875), for a rule calling on Mr. Dickens, one of the Police 
Magistrates of Calcutta, to show cause why a case should not be transferred 
to the High Court for hearing and final determination, or for a mandamus to 
compel the Magistrate to commit. 

The defendants wore charged before the Magistrate, under s. 141 of the 
Penal Code, with l)oing mernhors of an unlawful assembly, and, in pursuance 
of tl\e common obiect. of sucli assomblv, with having used criminal force, or 
show of criminal force, and ejected the prosecutor from tlie Armenian Church, 
of which he was in possession. The Magistrate took evidence in the case, 
and came to the conclusion on that ovulonce, tliat no offence had been made 
out. When the application was first made, the Court suggested that it had 
no ])ower, under the circumstances, to grant it, and asked for an authority to 
show that, in a similar case, the Court of Queen's liench or this Court 
would issue a nHtihhtnim or grant a vrrimrttn, and gave leave to renew the 
application. 

[279] Mr. Phillips (Mr. (I. (Inyorn with him), renewing the apjilicatior. 
said, that he had he'en uuahle to find any case in which the Court of Queen’s 
Honch hiul issued a maiidaiua'i ordering the Justices to commit; hut there was 
a i-eason for that ivuK^dy not being given in Kngland, winch did not exist hero. 
The Queen’s Hoiich does not grant a mandttmns until all tb.e oilier remedies 
open to tlie applicant have been exhausted. Now,»in England, in such .i case 
as tins, the remody would ho to go hefori' a grand jury . tliorefore, a inandainns 
would not lie. Hut in this country the grand jury has been abolished, and 
there being no other reined s, a imuidnviUH will issue, the Court having the 
ixiwers, in that respect, of the Court of Queen’s Ikiiich. The Magistrate did 
not dislielievt* the evidence, foi he st()pp(3d the case for the prosecution. He 
considers that, admitting the tacts proved to bo true, the.\ do not constitute any 
offence* he has, in other words, mistaken the law. Wliere a primd facte case 
IS made out, the Magistrate is hound to commit— JUirn's Justice of the Peace, 
Vol. I, ]). 77d. He has no further discretion. [WlHTK, J. -Suppose in such 
a case as this in J'higl.md you wont hefoin a grand jury they might throw out 
the hill. You might, indeed, go bofoie a second grand jury : liut they also 
might ignore the hill • would the Queeirs Bench compel the grand jury to find 
a true bill V And if not, the remedy you mention is very incomplete. 1 doubt 
whotlier the reuson why the Queen’s Bench won’t grant i\,maudamus, is because 
there is a remedy by going holore the grand jury.] It is submitted that it is; 
and that iwason, tlio grand jur\ having been abolished, not existing hero, this 
Court has power to issue a nKuidanius. In cases wdiere there is no otlier remedy 
tlic Queen's Bench does grant it. In a case wdiorc there is no other remedy, a 


* [ l-iT Wli(*iicv«'r ii aiiptMi-s to tho High Court of Oudiuaturo at Port William, 
!\I.idrii‘, .lud Itomhiiv, that tho diroction hereinafter mentioned will 
Power of Pre.-^idcneN proni'ito the ends of justiec, it may direct the transfer to it.self 
High Court to Lransh r to <il' iui\ particular cisc from any Criminal Court situate within 
itself cases from T’olice the local limits of its ordinary original criminal juri.sdiction, 
Magistrates. and tlio High Court shall have power to determine the case so 

trari'jferred, and to quash or aftirni any conviction or other pro- 
ceeding which may have been had l herein, but so that the same be not qua.shed for want of 
form, but on the merit onhj 
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Magistrate can be ordered to^rant a 8unin)ont> : see Thr Kukj v. 'Jlifi Justurs oj 
Kent (lA East, 895). [WHITE, J.^-lIere tl'.e Magistnito has exorcised his 
jurisdiction, and dismissed the case: that seems to me to l?e \oui‘ dit!icult>.l 
Pfis action amounts to saying that the law does not give him power to coinmil. 
because there is no otfonce, -that is, lie sa\s he has no jurisdiction : in other 
words, [280J declines jurisdiction. See 9, Geo. IV, c. 71, s. 2 as to his being 
bound to commit. A somewhat similar case is the rclusal to i.ssiie a summons, 
in which case the Queen's P^ench can make an order that tin; summons be 
issued — see The Queen v. Adantfion (1 Q. H. 1) , i^Ol, per Got'KisrnN, (). J., at 
p. 205). This is a decision on a preliminary jioint, not a cas(! which the Magis- 
trate lias lieard and decided. It is a matter of law ms to winch lu; has no 
discretion. It is similar to a case of refusal of summons, which, is onl> a wa\ 
of putting a case in tj-ain for lioaring. .'WlllTK, J. The Magisirate apjiears to 
me to have exercised his jurisdiction, not to have (l(‘cliiicd it. Jt differs from a 
refusal to issue a sumirions. He has heard tiie case.' He lias dt'iilt with the 
ease in such a way as amounts to declining jurisdiction A pmnd /mvc case 
was made out for the issue of a summons, and the Magistrate n'fused to issue 
it. [White, J. — I have no more pow’er tluin theC'ouit ofQiKvm’s I>ench, and 
you have not shown me any case in which tliat Court, ha^ granU'd a iiuok/udihs 
in a case like this. 1 think it is only where there is another etVectivc iem(d\ 
that tlu^ Queen’s Bench declines to issue a infuidunius.l hjven taking that to 
1)0 so, it is sulimitted it would issue here, as tlierc is no other etle.ctive remeiK. 

.Ks to tlie application under s. 117, the fact that the gi’and jiir\ has hoe.n 
abolished ought to lead the Court to put as wide a constiaicl ion on tlu; section 
as is possible. Section 147 ditfers from the old law , and is intended to hii\e a 
wider scope. In 33 Geo, J JJ, c. 52, s. 153, w’hich was the foiinci law, theu' is 
nothing to limit the interference of tlio High Court to urdo.rs loi convictions. 
In this country appeals from acquittals ai’o allowed, and to lefusc^ to inlcrfeie, 
simply because it is a case of acquittal, w’ould be narrowing the law to what it 
is in pjiigland, where ajqieals from acquittals are not allowed. 

As to the facts of this case constituting an olfoiice under s. Ill ol the 
Penal Code, it is suhmitted the> do. ! WtllTi;, J. -On tliis liranch of > our 
application, one diHicultx is, what am I to quash or aflirm il I do intei fere 
under the section ?J The order of discharge ma> ho (piashed, and this Court 
may hear and determine the ca.so itsell. The order made h\ this C>ourt [iSI] 
must he made on the merits. | W HITL, J. ™ Docs not that sIjow that Mio 
jaoceeiiing intended by s. 147 was some final proceeding or order of theCriini 
nal Court VI It is suhniitled that il oril> shows that there mu-.t he some sul)- 
stantial matter to be adjudicated upon after llie transler. 

White, J. -1 have, ill the course of the arginiKMil, stated in> vicwvs so fully 
that it is unnecessary to do more tlian recapitulate the reasons form\ decision. 

Mr. TItilhpSt on behalf of the prosecution, applies, on atiidavit, for one of 
two orders — either for a rule under s. 117 of the High Courts’ Criminal Ih occdure 
Act (X of liS75), calling on the Magistrate to show cause why these jiroceedings 
should not be transferred to this Court for bearing and final determination ; oi* 
for a mandayn us to conqiel the Magistrate to commit on a charge of being a 
member of an unlawful assembly under s. 141 ol the l^enal Code. 

When the case came before me on the first occasion, I was informed fiiat 
the rolioe Magistrate, having heard the evidence, did not disbelieve the facts 
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proved, but thought that they did not amount to the offence with which the 
dtjfondarits were charged, and, ' therefore, declined to commit them for trial. 
When I heard that Such was the nature of the case, 1 requested Mr. Phillips to 
refer me to some authority for my granting his application. He has not brought 
before me, however, any authority which shows that either the Court of Queen’s 
Bench, or this Court, has ever issued a mandainm, or granted a certiorari, in a 
case similar to the present one. He has, indeed, referred me to two cases, 
The Queen v. Adamson (1 Q. H. D., 201) and The Kiim v. The Justices of Kami 
(14 East, 395), in which the Court of Queen’s Bench granted a writ ; in the 
first case ordering the Justices to hear and determine a case which they had 
refused to hear ; and in the second case, ordering them to issue a summons, 
which they had refused to issue. But both these cases, when examined, show 
tliat the Court of Queen’s Bench does not issue ii maiuiamus in such cases unless 
the inferior Court Jias actually declined jurisdiction, or has acted under [282] 
circumstances which amount practically to declining jurisdiction. Now. in 
this case the Magistrate has not declinod to exercise jurisdiction. Ho has 
heard the evidence in the case, and lias come to the conclusion that no offence 
under the Penal Code lias been committed. Ho has, in fact, exercised his 
jui’isdiction, and decided the case in favour of the defendants. This is suffici- 
ent to dispose of the first branch of Mr, Philips' apjilication. Quite irrespec- 
tive, however, of this, I may statu that a nuindanius could not issue in the form 
asked for ; if it issued at all, it would go not to order the Msigistrate to commit, 
hut to order him to hear the case again, and upon a sufficient case being made 
out, then to commit. 


As to the second branch of the application, which is to transfer the case 
to this Court under s. 147 of Act X of 1875, I think I am equally with- 
out power to deal with the case in the way I am asked to do. That 
section provides, that "whenever it appears to the High Court that the direction 
hereinafter mentioned will promote the ends of justice, it may direct the transfer 
to itself of any particular case, and shall have power to determine the case so 
transferred, and to quash or affirm any conviction or other proceeding which 
may have been had therein, but so that the same be not quashed for want of 
form, but on the merits only." The present case is not, I think, within the 
jiurview of the section. If 1 transferred it, I should be doing so not for the 
purpose of quashing or affirming a conviction or other proceeding, l)ut for the 
purpose of hearing the case, taking tlie evidence of the witnesses, and myself 
determining whether a c.ise for committal had been made out or not. I think 
the section is not wide enough to enable me to do that, and I should he extend- 
ing the section beyond the intention of the Legislature if 1 put it in force to 
transfer .such a case as this. 

1 can well imagine that the refusal of a Magistrate to commit may now 
and then result in a grievous failure of justice, but if the Legislature intended 
to provide for such a case, the Court should have been specifically armed with 
power to deal with such case. 1 cannot infer such a power in the absence 
of express words, f am, therefore, unable to grant this applies- [283] tion. 
1 have assumed tlu’oughout these remarks that an error of law has been 
committed, but 1 have made that assumption only for the purposes of the 
argument. Considering the law bearing on the application to be such as I 
have stated, I have thought it unnecessary to hear the affidavit. The refusal to 
commit is not tantamount to an acquittal, and tlie prosecution can, if they 
choose, go before the Magistrate again, though 1 am by no means saying they 



I.L.R. 2 CaL 222 


DKBI DUTT SAHOO 0 . SUliODHA BIBEE &<f [1876] 


ought to do so. Tho api)licatioii must ho refused (soy Corporation of Calcntia v. 
BJmciinram Napit, post), 

Application re/naed. 

Attorney for the Applicant : AIi. Lv^iic 


f 


NOTES. 

aJso (1877) 2 ( ai., ‘21X) , (issji ;i ('.il.. iJ!#7.] 


[ 2 Cal. 288 ] 

AFPKUaTK OlVIl.. 


'I’lic ‘^nd JiinCf isUL 
PbESENT ; 

SlB KICHAJU) (lAJITJl, I\T., CHIEF .1 CSTICE, AND Mh. JUSTICE AlNSME 


Dohi Dutt Sahoo Plaintiff 

verniiH 

Suhodra Pihee and others Dofondants. 


Act XL of /rSo'‘5, .s. —Act VIII of .s.s. '4 and A- Moilnagc 6// 

IdinniifitnUor of a Minot's Property— I^iirchafirr with Xotin\ 

Title of- -DnUcn of Pnrcha'ivr. 

A iiiortfiiign of tho proptM’tv of a minor nuidr by the Jidministrator appomlrd inidor A<‘t. 
XIj of 1868 is niMiJid, uiik's'- the saiu-tion of tho (Joiirt h.i^ bnen prcvionslv olikumd miclrr 
18 * of tho Act. 

Where tho adiuiiii.sliiMtor wi^ sued, as roprosontiiig the nimor, h\ the inortgMgoo, and 
made no dofonoc to Ihe suit, and tho proporL\ vv.is s dd undi r .i (lc(;rco si/ ohUnmd to the 
mortgagee, b\ whom it w.is again sold to a third pcrstin, who hm-vv that inc .idiniui ..triH)!* 
had executed the mortgage in that capacity, — /udd, that the ilocrec did md protect the mort- 
gagee who purchased at the (yourl sale, nor her vtmke, fnaii suit !>> tho minor for reecnery 
of the pro})erty. 

The plaintiff in this suit was ono of four sons of one Imrit Lall Salioo, a 
trader, who died in Decenihor 1H63, intestate. Tlie iilaintiff’ being a minor, 


* Regular Appeal No. do of 1876, agaiiihl a decree (d . I).iCf>stH, Esq,, Siihordnratc 
Judge of ZilJa Sarun, dated the 18th of January 187.0. 

t [See. 18 : — Every perRoii to whom a certificate shall have been granted under the pro- 
viMoti of this Act, may exercise the, same powvrs in the 
Powers of persons to managemciit of the estate as might have been exercised by ibe 
whom certificate has been propnotorifiiotaiinnor, and may collect and pay all just ehiims, 
granted m the manage- debts, and IiabiJilies due to or by th»- estate of the minor. But 
meiit of a minor’s estate. uo such person shall have powe.r to sell or mortgage any 
immoveable property, or to grant a lease, thereof for any period 
exceeding five years, without an order of the Civil Court previoii.sJy obtained. J 
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his brother Ranioswtir Dufct obtained, under s. 7 of Act XL of 1858, a cortiti- 
cate of adiJiinis-[284]tration of the minor's in-oijortv. Rainoswar Dutt was also 
appointed guardianof the person of the minor. After the death of Irnrit Lall, 
his sons took possession as his heirs of alJ his projx'rty, and livin^^ as a joint 
Hindu family carried on the business formerly carried on by their father. On 
the 14th July 1867 (Asar, 1274), Rameswar Dutt, for liiniself and the plaintiff 
his minor brother, and the other two brothers, Ibsseswar Dutt and Purines- 
war Dutt, f»avo a bond for Rs. ,‘{7.0i)() to Siibodra Ilihee, i)ayable on the JOth 
Pous, 1275 (February,, 1868), in which bond, as a seciuity for the above 
amount, they pledged Mouzah Dhubolia and >i certain wa}'ehoiJse in Alouzali 
Shamsoodinpur, i)otli which jn-opertios heloiiged to all tlio four hrothers. The 
consideration set out iu the bond was as follows : Isf, a sum of Rs. 2,500, duo 
ou an account current extendinj' from 24tii Asin 1923 S. (ISth October 1866), 
to date of the bond ; of Rs. 27,500, on account of hills discounted by Subo- 
dra Bi})e0, the said hills having boon di-.honourod on presentation in Calcutta , 
and of the sum of Rs. 7,000, bem.L; a loan made by Subodra l^iboe to ))ay 
certain business debt', for wliich suits were then pending. 

No question was raised as to the duo execution of the bond, or the exist- 
ence of the debts therein mentioned : it was admitted tlnit no sucli sanction of 
the Civil Court as is provided tor by Act Xlj of 1858, s. 18, w'as obtained, 

Subodra Bibee in another suit had sued all fouj* brothers on ttiis bond, 
treating it as a mortgage bond. None of tlie ilefemlants in that suit appeared, 
and service of summons upon them having been proved, the suit was tnjatod as 
undefended, and a decree ohlaincul on the 28tli Marcli 1868, directing a sale 
of the mortgaged proiierty. The pro])erty was, accordingljy , ]mt u]) for sale 
under the decree, and bought hy Subodra herself on the ist .luno IHfiS, 
through her gonuistha (iopi Lall, wdio was made a defendant in this suit. On 
the IGth November 1870, Subodra sold the purchased property and her out- 
standing rights under the docivo to Mr. Lewis Cossorat, who had already 
imrchased the indigo factory in Mtiu/.ali Dhubolia from the lour hrotliers (the 
plaintiff being represented by his guardian Rameswar Dutt) under a conveyance 
dated 9th Januarv 1868. 

[ 283 ] Dehi Dutt having attained majority brought the | resent suit to 
recover possession of his share of the pioperty from Mr. Cossorat, ujion the 
ground that it was illegally mortgaged hy ins brother and guardian, and that, 
notwithstanding the proceedings ami ^.ales wdiich sul)se(|uontl\ took nhice, he 
liad a right to regain iiossession ol his estate. 

The Subordinate .ludge held, that the suit was not maintainable, on the 
ground that the plaintiff was, by In', guardian, a ])arty to the suit on tlui bond 
instituted by Subodra Hibee, and that ss. 2 and 3, Act Vlll of 1859, liarred any 
other remedy than a review of judgment in that suit, especially as the jdaintiff 
did not allege that the bond was a fraudulent one. 


•[Soc. 7 : — If it "liall appear that an> pj'r.-^on ( la lining a right to havo ch.irgi' t)f the pri»perty 
of :i minor i'. to such right In virtue of a will or deed, 

Certificate of aduinn^^- and i« willing to undertake thi* trxNt, tlu; Court shall grant a 
tration to whom to he certificate ot adiiiiiiisinition to such juTson. If there is no 
granted. person so t iititled, or if .'.iieh pciwni is uuwillmg to undertake 

the trust, and there is anv luxir relative ot this minor who is 
willing and fit to be entrusted with tb.j eli.irgc of his propertv, the Court rnav grant a certi- 
ficate to such relative. 


The Court mav also, if it think lit fimless a guardi.m has boon .appointed hv the 
father), .ipponit such jierson as aforesaid, or such rel.itive or any 
Ollier I'l'lativi: or friend of the minor, to be gii.irdian of the 
person of the minor.] 


Court may appoint such 
person guardian. 
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FroiJi that decision fche plaintiff appealed to the High Court. 

Mr. B. T. Allan (with him H\\.hoo Moliflachnnder Chowilry) for the Appel- 
lant. • 

Mr. Arathoon (with him Haboo Chundar Madhult iikasc) for the Kespou- 
dents. 

The arguinoiits suiiiciently ap])ear in tiie judgment of the Court. 

The following cases were cited : - For the appolhint, ilncewnr Snig v. 
Mnddnn Lall Jhm (Ki W. R., 252), Surut ('ktnidu) Chattcrjve v. AsIikIosIi 
C hdtnjrc (21 \V. R , 4() , S. (\ reported as Shnrrul (Hin/ulfy Cliatterjor. v. Bay 
hiHHm Mnokrfjor 15 li. L. K., doO), and l^roainiuo Kttuian Jhlfya v. Golab 
Clunul (M H. Jj. R., 450). For the respondents, llunonman I'crsaud Pnnday 
V. Mtissanuil liahoo/r Munraj Koonwever (h Mooie’s i. Lalla Btuisrydhnr 

V. Koomnu Jiindissrrrr Ijutl Hniqh (10 Moore’s 1. A., '154), Lrkraj Jlay v. 
^lahtab C/iand (14 Moore’s I. A., 393j, Lixdoo Sinn v. Jbiinndni haha (S \V. 
R., 301), Al/noioonnissa v. (bdiick Chnndci Sen (15 R. Ij. R., 353), Sheoraj 
lunrer v. Snkchedee Lall (14 \V. R., 72), SJientJ ntooUali ('Junrdhn/ v. Ah^dao- 
vifisa ])il)p,e (17 W. R., 37 1), Mod /zoo Snodnii S/na Bajah Pirtliee Jinllub 
Paid (10 \V. R., 231), and ProHimno Kiunan iJehya v. Gidnb Clunid (\\ R. Ij. 
R., 450). 

[ 286 J The Judgment of the Court was delivered by 

Garth, C. J. (\^ho, after stating tlie facts, continued) : Without going at 
length, however, into the g(Micral <iues(iion how far a minor is bound l)> a decrei' 
made against his guardian, during his minority, wo think it clear that in this 
case the plaintilf was entitled to bring the fresh suit for the jnir])ose of assorting 
his rights, and that, as against the ])rest*nt dotendants, it was l.ho only effectual 
remedy which he could jnirsue. If his ol)ject had merely ho(‘n to reverse oi* 
alter the judgment in the former suit, it is possible that an applicalion for a 
review would have answered liis imrjiose. Rut the iilaintiff's object was to 
unrip tjansactions which formed no jiart (d' the i)roceedings in the former suit, 
and as against Ramesw'ar Dutt, wlio merely acted in that suit as the ])lam 
tiff’s guardian, and as against Mr. Cosserat, w'ho had nothing whatiwer to do 
with th(' former suit, it is obvious that any .application fo)‘ tlie review* of the 
proceedings in that suit would have been iitterh ineffectual, and that as against 
these jiersons the plaintiff’s only remedy was the one which \\o has adopted. 
His contention and his interests in this suit are not identical with, but directly 
opposed to, tliose of Rameswair Dutt. 

He says that Rameswar, acting pndessedK as his guardian, hashoon dealing 
wil li his jiroiierty in a way wdiich the law expressly forhiils, and that, in conse- 
quence of his having so dealt with it, and also in consequence of certain legal 
proceedings in which Ramesw ar has iniprojierly acquiesced, his (the plaintifFs) 
share of the moi*tgaged property has wrongfully conic luLo the hands of Mr. 
Cosserat, and his object is to release his siiaro of the properfcv irom the position 
in wdiicb it has been jilaceti by fche wrongiul acts ol bis guaidiau. 

The first question, therefore, whicli we have to decide is, whether the 
defendant Rameswar was acting illegally when ho mortgaged the plaintitT’s 
share by the deed of duly 14, 18G7. 

It is admitted that he was appointed guardian of the plaintiff under Act 
XL of 1858, and that he never obtained the sanction of the Judge to tlie mort- 
gage, as by s. 18 of that Act he was bound to do. 
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The words of the section are : “ No such person (j..'?., guardian of the 
estate under a certificate granted under the Act) “ shall C2d7j have power to sell 
or mortgage any inftnoveable property or to grant a lease thereof for any period 
exceeding five years without an order of the Civil Court previously obtained.” 

The same words are used in s. 14. '' Act XXXV of 1B58, limiting the powers 
of a manager of a lunatic’s estate, aftd it was held by PHEAR and AlNSLIE, JJ., 
in The Court of Wanh v. Kujjulmun Stncfh (10 H. L. R., 364), that, after the 
passing of the Act, jio manager, de facto or de Jure, can have power to do 
that which the Act forbids. 

There is a decision of MacphkhsoN and IjAWPORI>, JJ., in Surut Chunder 
Chaticrjro v. AushoolosJi ('ha/irrjec (21 \V. R., 46), in an appeal in which tlie 
only question was the (dtect of s. 18, Act XL of IHoR, and it was held that a 
sale made by a guardian without authority from the Court was invalid, even 
tbougii tlie purchaser had acttsd lionosLlv and paid a fair price. 

On the other hand, a ease was relied ui)on by the defendants, Alfooiooimissa 
V. Goluck Cfiundvr Sen (J6 ILL.R., 3.03), decided liy Markhy and MiTTEH, JJ., 
from whicli it would a]ipear that those learned Judges considered that ii 
mortgage of a minor’s property by his guardian without the consent of the 
Court was a mere inegularifcy. Hut we have consulted Mr. Justice MaRKBY, 
who delivered the judgment in tliat case, and who informs us, that although 
the word “ irregularity ” might have been us€)d, it was by no means the inten- 
tion of the Court in that case to treat the conduct of the guardian in mortgaging 
his ward’s property without leave of the Court as any other than a direct hreacli 
of the law ; and we find also that, before Maopjieksox and Lawfoud, .LI., deli- 
vered judgment in the case oiSu.rui Clumder Chatter jeo v. Aushoutofth Chatter jee 
(24 W. R., 46), thev also consulted MarKHY and MiTTER, dJ., and that the 
judgment in the latter case was given with their express concurrence. The 
ground of the decision hy MakkjjY and MlTTER, Jd., in Alfootoomiisaa v. Golmh 
Chimder Sen (15 H. L. R., 35.3) was, that events had subsequently transpired in 
that case wliich induced the Court to liold that the mortgage, though impro])er 
and unauthorized! in the first instance, ought to stand : more especially, as in 
the suit [2883 which was alp^rw irtls iu*ouglit upon the mortgage deed and in 
which a decree was olitained, the minor himself was propt*rly represented. 
Tlieir decision, tlierefon?, will he found not to conllict with the view which we 
take in the present ciiso. 

In this case we aie of opinion that, in mortgaging the plaintin'*s share 
without tlie sanction of the Court, the defendant Ramoswar was, undoubtedly, 
dealing with his ward's propei ty in a way which tlie law forbids, and that in 
not defending the suit brought upon the mortgage bond, and allowing the 
property to i)e sold under the decree, ho was improperly sacrificing his ward’s 
interests. 

Subodra Biliee, the mortgagee, took the mortgage, carried on the suit, and 
purchased the property with full knowledge of Rameswar’s conduct ; and the 
defendant, Mr. Oosserat, Inwl also notice that Rameswar had been dealing with 
his brother's property in a way unwarranted by law, because it appears that 

• [Sec. L4 — Every niiiujigm f)f tlie estate of a lunatic, appointed as aforesaid, may exercise 
the same powers in the tnaxiagemcnt of the estate as might have 
Powers of inanagers. Ixion exercised by the proprietor if not a lunatic ; and may collect 
and pay all just claims, debts and liabilities due to or by the 
estate of the lunatic. But no such manager shall have power to sell or mortgi^e the estate 
or any part thereof, or to grant a lease of -my iinmovcable pr )pcrty for any period exceeding 
five years, without an order of the Civil Court previously obtained.] 
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fchere was an agreement elated the oth February, 1868, made by Bisses war, 
Bameswar, and Purineswar, with Mr. CosPerat, reciting that Bameswar had 
been appointed guardian of his minor brother Debi Dutt, And that he, as such 
guardian, and for himself, together with his other two brothers, had, on 9th 
January 1868, sold the Dhubolia Indigo Factory to Mr. Cosserat. The 
iigreement then goes on to indemnify the .purchaser specially in respect of any 
claim that iniglit be tliereafter put forward by the minor brother, Debi Dutt, 
and generally in respect of any other claims. This document shows that 
Mr. Cosserat must, at lea.st, have understood that, in purchasing the minor’s 
property, he was on dangerous ground, and having this knowledge, he was hound 
to satisfy himself that the mortgage- bond had been duly executed under the 
authority of the Civil Court, as roquirod by law. He cannot say that he 
was a bond tide purchaser for value without notice, foi- lie certainly had notice 
that RaiTieswar Dutt’s power of dealing with hi.s ward’s property was only such 
as a guardian appointed under .\ct XL of 1H5K could exercise; and he was, 
therefore, hound to enquire whether the mortgage had ever been sanctioned by 
the Court. As a purchaser from Suhodra he could take no better title [289 J 
than she had, and unless tlie decree protected her title, it does not secure his. 
But she cannot be protected bv the decree. Slie know from the first, that 
Bameswar had acted in a manner unauthorized hy law ; she knew that the suit 
on the mortgage-bond had been undefended ; and finther, that notice of that suit 
had not been given to any one but to those who.se interests were opposed to 
those of the minoi. But then ifc was urged very strongly by the defendant’s 
pleader, that if the debts, for which the bond of the 14th July 1867 was given, 
were debts due hy the father, or if they were debts incurred by all the brothers 
in carrying on a business which they hiul a right to carry on for and at tlie risk 
of the plaintiff, Bameswar would have been justified in giving a simple money- 
bond at reasonable interest for the payment of those debts, and that, upon that 
bond, 11 decree might have been obtained by the hond-liolder, and the property 
in question sold under that decree. 

In was tlien argued tliat the instrument of the 14th July 1867 was only a 
bond of this description, witli a mortgage of the property in question super- 
added by way of further security ; that the suit was founded upon the personal 
obligation of this bond, as well as upon the mortgage security ; that, con- 
sequently, the defendant had a right to sever one portion of the instrument from 
the other, and to insist that there was quite sufficiefit cause of action to suppost 
the decree without reference to the mortgage portion of the transaction. 

But assuming, for tfie purposes of argument, that in this instance the 
mortgagee could have severed one portion of the instrument from the other 
(which is at least doubtful), and that she could have sued upon the deed of July 
1867, as a simple money-bond, and obtained a decree in that suit, and sold the 
plaintiff’s share of the property, the answer is, tliat in point of fact she has 
not adopted that course. She has sued upon the instrument as a mortgage- 
bond ; she has obtained a decree upon it as a mortgage- bond ; the decree is such 
as she could not have obtained, if she had sued merely upon the personal 
obligation ; and it was under that decree that the property has been sold. The 
defendants, therefore, cannot now change the nature of that suit, or the form 
of the decree, for the purpose of placing [2903 themselves as purchasers under 
that decree in a different or better position : and as we find that Bubodra and 
Mr. Cosserat were both affected with notice of Bameswar’s improper conduct, 
we consider that the plaintiff is entitled to succeed in this suit as against all 
the defendants, and to recover possession of his share from Mr. CJnsserat. » 
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The appeal must, therefore, be allowed with costs and interest as usual, 
payable by the respondents who have appeared ; and the plaintiff must be 
declared entitled toVecover the property in suit, with costs bearing interest at 
6 per cent, per annum from date of decree of the lower Court, payable by 
Rameswar Dutt Sahoo, Subodra Bibee, and Mr. Cosserat. 

• Appeal alUnrefl, 


NOTES. 

[1. CERTIFICATED GUARDIANS ' 

Mortgage without Court’s sanction void ; — (IfiSO) 2 All., 1K)2 ; 11 C.L.K., .345. 

Lease : — (1887) 16 Cal., 40. 

II. UNCERTIFICATEDGUARDIANS- 

Ag to the case of a de facto guardian, soti (1878) 4 Cal.. 8.8, overruled it» (1879) 4 Cal., 920 ; 
29 Cal., 470 ; 27 Horn , .898. 

III. MINOR’S SUIT- 

It is not Huflficieiit for the minor to allege that the suit was not defended by the guardian 
ad litem, it ought to have been alleged and proved that an available good ground of defence 
wufl not put forward at thr hijaring In tho omis^^ion of the guardian to appear at the trial : — 
1907) 6 0. L. J. 448.] 
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ORIGINAL CRIMINAL. 


The Wth and 2Hrd April, 1H77. 

PRRSEM’ • 

Mr. .lij.sTi('E Macphkrson. 

Tlie Corporation of Calcutta 
rersm 

Hheecunram Napit aliaa Bheecun Napit. 

High Courts' Criminal Procedure Act (X of 1870), s. 147 — Acquittal — 

« Presidency Magistrates' Act (IV of 1877), s. 181 —The Calcutta 
Mmiicipal Act (Bang. Act IV of 1876), ss. 75 — 79, 

The powers of intorforeiice given to the High Court by s. 147 of the High Courts 
Criniinal Procoduro Act were not intended to be exerci.4ed in the case of an acquittal by the 
Magistrate, but only in the case of convictions or other orders whereby a defendant is 
aggrieved or injured (see Malcolm v. Gasper, 1. L. R., 2 Cal., 278). 

Application under s. 147 of the High Courts’ Criminal Procedure Act (X 
of 1875). The facts in support of the applicauon appeared from the affidavit of 
M. R. Shircore, formerly License Officer co the Justices of the Peace for the 
town of Calcutta, and since tho passing of Bong. Act IV of 1876, License 
Officer to the Corporation established under that Act. He stated that, under s. 78 
of the Act, he had reived express authority from the Corporation to assess 

f ersons exercising within the town of Calcutta any trade, profession, or calling 
Ml] specified in the third schedule of the Act ; that, in pursuance of such 
authority, be assessed the defendant as the keeper of a shop for the sale of 
maium, an intoxicating drug, under class 8 of the third schedule to the Act for 
the year 1876, and on the Slst November 1876, caused to be served on the 
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defendant a notice, informing him that he had been so assessed, and that 
unless he took out a license under ^hat class, and paid the sum of Bs. 25 
therefor, he would be prosecuted without further notice \ that the defendant 
having failed to take out a license, a summons was issued from the Court of the 
Honorary Magistrates for the Town of Calcutta, requiring the defendant to 
answer the charge of having exercised Ins trade without having taken out a 
license as provided by ss. 75 and 76, and sohed. iii of Beng. Act IV of 1876, 
and having thereby committed an offence punishable under s. 77 ; and that the 
said summons came on for hearing on the 16th March 1877, before Babu 
Omesh Chunder Dutt, one of the Honorary Magistrates of Calcutta, who 
ordered the defendant to he discharged. 

At the hearing it was admitted that no license had been taken out ; but it 
was contended that as Beng. xAct IV of 1876 came into force on the Ist July 
1876, and as the defendant had ottered to pay Rs. 12-8, being the proportion of 
the license fee he considered himself liable to pay under the Act for the latter 
half of 1876, he was not further liable. The License Officer, liowever, refused to 
accept a less sum than Rs. 25, the fee for the whole year. The Magistrate was 
of opinion that the defendant’s liaVnlity only commenced from the 1st of July 
1876, the date of the Act coming into force, and that he should have taken 
out his license for the latter half of 1876 : but, inasmuch as he had offered to 
pay the fee for that period, and as it appeared he was still willing to pay it, 
the Magistrate held he had incurred no penalty, and ordered his discharge. 

Tlie present ai)plication was, accordingly, made either for the transfer of 
the case to the High Court, or for a manda7}nis to compel the Magistrate to 
commit. 

Mr. J. D. Bell, in support of the application, contended, that the decision 
of the Magistrate was erroneous in law, inasmuch as, under Bong. Act IV of 
1876, he had no power to revise the C292] assessment made by the officer 
authorized to assess, but was bound, on its being shown that the defendant had 
not taken out a license in the class under wliich he was assessed, to convict 
him under s. 77. Under Beng. Act IV of 1876, the officer of the Corporation 
was the proper person to make the assessment, and that assessment was final, 
unless an appeal was brought ; here no appeal liad been preferred. The cases of 
Matcolm v. Gasper (1. L. R., 2 Cal., 278) and The Queen v. The Justices of 
MiddLcsej- (12 L. J. M. C., 36) were referred to. 

Maophepson, J. -I am of opinion that s. 147 gives me no j)Ower to grant 
this application. The object in fact is to appeal against an acquittal. But 
s. 147 does not provide for such an appeal. It contemplates the transfer of a 
case before disposal, or interference on behalf of persons aggrieved or injured by 
an order of the Magistrate. But there was no intention to give power to 
interfere in order to set aside an acquittal. If it had been intended to give 
that remedy, it would, no doubt, have been expressly given, as in the Criminal 
Procedure Code and in the Presidency Magistrates’ Act, IV of 1877. One 
section of the latter Act (s. 181) really shows that s. 147 was intended to apply 
only where there has been a conviction, for it makes notice to the Government 
prosecutor necessary before an application can be made under s. 147. 

Even, however, if I had the power to interfere, I would not exercise it in 
such a case as this. 

Application refused. 

Attorneys for the Corporation of Calcutta : Messrs. Sandersofi d Co. 
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C298] FULL BENCH. 

The nth December t 1 87b, and i^Oth February, 1877. 
Present ; 

Sir Richard Garth, Kt., CkiEP Justice, Mr. Justice Kkmp, 
Mr. Justice Macpherson, Mr. Justice Markbv 
• AND Mr. Justice Ainslie. 


In the Matter of the Petition of Ch under Nath Sen and another." 


SwiHirintmidcnce of Ilnjh Court— and :^'5 Vict., r. 104, s. 16-' Otder 
umlcr Crnnimd Procedure Code (Art X of 187^), s. 618. 

The High Court cannot interfore, under s. 15 of the Charter Act, with orderh duly pasbcd 
by a Magistrate under s. 51rt of the Criminal I*roeoduro Code. 

The petitioners were the proprietors of an old established hat. A now hat 
was opened by one Hurronath Dass in close proximity to tlie petitioner’s hat, 
and was held on the same days. The Assistant Magistrate, having regard to 
the circumstances of the case as they appeared from the evidence of witnesses 
taken before him, and from police rejiorts, made an order under s. olH I of the 
Orirninal Procedure Code, whereby the petitioners were prohibited from hold- 
ing timir hat on the days in question. The petitioners, tliereupon, afiplied to 
the High Court to have tlie Assistant Magistrate’s order quashed, and the case 
came on for hearing before Mahkry and Mittek, JJ. The question of the High 
Court’s jurisdiction to entertain such an application, liaving regard to the pro- 
visions of s, 520 i of the Code, had been referred to a Full J3ench by Garth, 
C.J., and Birch, J., in a case which came before tJiern ; but, as upon further 
enquiry it was ascertained that the question tfien referred did not arise, it was 
not decided. In consequence, however, of the opinion expressed by those 
learned Judges that the question ought to be referred to a Full Bench, Markby 
and Birch, JJ., adopted tliat course in the present case. 

Baboos Kali Molu(^n Doss and (rrija Sunker Mozoomdar for tlie Petitioners. 

[294] Baboos Mohint Mohun Hoy and Donrya Mohnn Doss for Hurronath 
Doss. 


• Criminal Motion, No. -iU of 1876, agaiiiHl »ii order of Baboo K. G, Gupta, Assistant 
Magistrate of Backergungo, dated tho 20th Novombor 1875. 


t[8eo. 518 : — A Magistriiic of the pjscnei, or u Magistrate of a division of a District, or 
inav issue '1"^’ Magistrate specially empowered, may, by a written order, 
nJflp? t^revent obstruc- P®*^" from a certain act, or to take certain 

w to human “^ain property in his possession or under his 

rf”*or riots managoinont, whenever, suoh Magistrate considers that such 

^ direction is likely to prevent, or tends to prevent, obstruction, 

asinoyaiKse, or injury-, or risk of obstruction, annoyance or injury, to any peraone lawfully 
employed, oi* danger to human life, health, or safety, or a riot or any affray. • • • 2 


Orders not judicial pro- 
ceedings. 


J (Sec. 620; — Orders made under sections five hundred 
and eighteen and five hundred and nineteen are not judicial 
proceedings.} 
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Baboo Kali Mohun Doss. — Although orders under s. 518 are non -judicial, 
and it has been decided that this Court cannot inter^re with them under 
s. 297, and that they are not appealable, it is submitted that this Court can set 
them aside under s. 15 ot the Charter Act. This Court has interfered in cases 
in which the Magistrate has not taken the initial steps which are directed to 
bo taken under that section, and also whfen his order ought to have been under 
s. 521 — Banee Madhub Ghcse v. Wooma Nath Roy Chowdry (12 W. R., Cv., 26), 
Chunder Coomar Hoy v. Omesh (‘hiuider Mozoonular (22 VV. R., Cr., 78), Srcv 
Nath Dull V. Untioda Chum Dull (23 W. R., Cr., 34).* [Markby, J.-- Those 
cases only amount to this. All the proceedings of a Magistrate are prtmd fade 
judicial ; but the fjegislature has expressly provided that certain proceedings 
shall be considered non-judicial. If a proceeding before a Magistrate is to be 
brought under the latter class, it must be simwn that the circumstances exist 
which bring it within that class. In what resi^ect are the pow-ers of this Court 
under s. 15 of the Charter Act greater than its powers under Chaj). XXII of 
tlie Criminal Procedure Code ?j . In ArzanooUah v. Nazir Mullick (21 W.R., Cr., 
22), your Lordship, while holding tliat this Court could not interfere under the 
Criminal Procedure Code with orders made under s. 518, intimated tliat you 
might interfere w’ith them upon an application under s. 15 of the Charter Act. 
IALarKBY, J. - I expressed no such opinion in that case, nor is there 
oven the slightest indication of such an opinion). In Tej Ravb y. Harsukh 
(I. L. R., 1 All., 101) the Allahabad High Court lield, that it could not interfere 
under s. 15 with an order of a subordinate Court, on tlie ground that it jiroceedod 
on an error of law or of fact ; but this Court has gone further, and has hold 
that it will interfere witli illegal proceedings. 

Pleaders for the opposing iiarty were not called upon. 

[893] The Opinion of the Full Bench was delivered by 

Oarthf C.J.-- As the Magistrate states that riot or aftray was imminent, 
and that ho considered tliat the direction he gave tended to prevent, and was 
likely to prevent, a riot or affray, and as the facts stated by the Magistrate show 
that there were some grounds for the oiiinion which he expressed, we think 
that he had power, under s. 518 of the Criminal Procedure Code, to make the 
order complained of. Tliis Court, therefore, cannot interfere with it under 
s. 15 of the Statute 24 and 25 Viet., cap. 104 . nor can the Court interfere on any 
other ground, as by s. 520 the order made is declared not to be a judicial 
proceeding, however much it may infringe ujion what are, or may he (irrespective 
of this section), the undoubted legal lights of the petitioners. 

Prtition d 2 sniisHcd. 


MOTES. 

[ (1879) 6 Cal., 7 F. B. ; (1882) 8 Cal.. 680; (J81M) 19 Cal., 127 ; 21 Bciii., 682 , 24 

Mad., 46.1 
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[2 Gal. 805] 

. ORIGINAL CIVIL. 

The ISth February and 9ih March, IH77. 
Present : 

Mk. Justice Pontifex and Mr. Justice Mitteu. 


Rally Prosonno Ghose 
oerHus 

(iocool Ghunder Mitter and another. 


TJuidu Laic -Adnytion Hindu widow with permnsuni to adopt, position 
of — l)i vesting oj property, 

A Hindu tusfcator diod, leaving; <tl) hi^ property to P and B, bis two sons, absolutely, in 
fxiual sharoh. B died in 1845, leaving a minor son, K, P died in 1851 without male issue, 
eaving a widow [i IK and i daughter. P also left a will, hv which ho gave, subject to certain 
trusts for the worship of the family idols, all his property to his widow B I), for her life, and 
on her death to his daughter's son (itaiiv) : the daughterdied without issue before her mother, 
B D died in October 18(54 leaving a will, of which she appointed her brother G executor, and 
G, in aecordaiico with ♦he directions in her will, took posscs<^ion of the property, which B D 
took as widow and under the will < f /'. K died in 1855, when still a minor, leaving a minor 
widow, and having made a will. h\ which he gave permission to his widovi' to :idopt a son. 
The widow of K adopted a son in August 187(5. Tn a suit brought by the plaintiff as adopted 
son of K and heir of P, to recover the pn^perty loft b\ P, the issue was raised whether, 
assuming the plaintiff to bo the legally adopted son of A', hr was the heir of P. Held, that 
his adoption not having taken pla/t' when [296] the succession to the property of P opened 
out on the death of H 1), ho w<is not rntitlcd to tin* prop(*rty ; his adoptive mother could not 
claim on the death of B T) to hold the property hs trustee for the plaintiff ; and inasmuch as 
the property must have yested in some one on the death of B D, and property once vusted 
cannot, by Hindu law, he devested, tlie plaintiff was not entitled to succec'd. 

Suit for declaration of right to, and possession of, certain immoveable 
property. 

* The facts, as far as they are material to this reiiort, were as follows: — 
Petambur Ghosc, a Hindu inhabitant of Calcutta, died in August 1825, leaving 
two sons, Parbutty Churn Ghoso and Bhugoban Chunder Ghose, and two 
widows, and leaving a will, by wh.ich he gave all his property to his two sons 
absolutely in equal shares ; and Parbutty and Bhugoban took possession of 
all the property, and constituted a joint Hindu family. In October 1B45, 
Bhugoban died, leaving a widow, Potitpaboni, and an infant son, Khetter Mohun, 
and leaving a will, of which he appointed his widow sole executrix, and by 
which, after making provision for the worship of certain idols, he gave all his 
property, moveable and immoveable, to his son Khetter Mohun Ghose absolutely; 
and Potitpaboni Dossee and Khetter Mohun continued to live as members of 
the joint family. In May 1855 Khetter Mohun Ghose died at the age of 16 
years and 8 months, leaving his mother, Potitpaboni, and his widow, the 
defendant Bamasoondery, a minor and haying made a will, of which he 
appointed his mother executrix, and by which he, among other things, directed 
that when his widow attained majority she should adopt a son, and that as 
long as such adopted son was a minor, Potitpaboni should hold the property for 
him and make it over to him on his attaining majority ; and the defendant 
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Baraasoondery, on attaining pwtjority, obtained letters of administration to the 
estate of Khetter Mohun in July 1861. In August 1876, the defendant 
Bamasoondery adopted the plaintiff, a minor, in pursuance pf the will of Khetter 
Mohun Ghose. Parbutty Churn died in 185 1 without male issue, leaving a widow, 
Bindadebee Dossee, his heiress, and a daugliter, Kristo Mohiny Dossee, and 
having made his will, of which he appointed his widow executrix, and by 
[297] which he gave all his property (subject to certain legacies and annuities, 
and certain trusts for the worship of the family idols) to his widow for life, 
and, on her death, to his daughter’s sons if any ; and, on his death his widow 
took and continued in possession of the whole of his proper ty Kristo Mohiney 
died intestate and childless in the lifetime of her mother. Bindadebee died in 
October 1864, leaving a will, whereof she appointed her brother, Issur Chunder 
Mitter, since deceased, sole executor; and whereby she directed that, on his 
death, the defendant Gocool Chunder Mitter should be her executor : and by 
her will she directed that her executor should take possession of the whole of 
the immoveable property which she had np to her death possessed and enjoyed 
according to the will of Parbutty Churn, and should, out of the said property, 
as directed in the wills of Petambur Ghose and Parbutty Churn, defrav the 
expenses of the worship of the idols and perform all other religions and i)ious 
acts. Gocool Chunder, eventually, on the death of Issur Chunder in 1874, 
obtained probate of the will and possession of the proi)ertv as exticutor of 
Bindadebee. The defendant Gocool C^iunder refusing to give up the property, 
the plaintiff brought the present suit against Gocool Chunder and Bamasoon- 
dery for a declaration that he was the duly adopted son of Khetter Mohun, and 
that as such duly adopted son he was entitled, as heir of Parbutty Churn, 
to the property left by him. The defendant Gocool Chunder i)ut the plaintiff 
to proof of his title, and submitted that the claim was barred, more than 
twelve years having elapsed since the death of Bindadebee, wlieri the property 
descended. 

The case came on before PONTTFISX, J., for settlement of issues, and it was 
then suggested by the Court 'that, in the case of the plaintiff failing to prove 
his claim, the Government might have an interest in the property, and it was 
ordered that the Government should be made a party to the suit , and the 
preliminary issue was settled for argument, whether, assuming the plaintiff 
to be the lawfully adopted son of Khetter Mohun, he was the legal heir to 
Parbutty Churn. The case now came on for argument of tins issue before 
PONTIFEX and MiTTER, JJ. 

Mr. 1), BeM, Mr. Evans, and Mr. Bonnerjer for the Plaintiff. 

[298] Mr. Montrion for the defendant Gocool Chunder. 

The Standing Counsel Mr. Kennedy (with him the Advocate-General, 
officiating., Mr. Paul) for the Secretary of State. 

Mr. Bell contended that, on the broad principles laid down as to the 
succession of an adopted son, the plaintiff was entitled to succeed to the (jstate 
of Parbutty. He succeeds to collateral as well as to direct relations —Snmhhon 
Chunder Chowdhty v. Naraini Diheh (3 Knapp, 55) and Loke.nath Roy v. 
Shamasoonduree (S. D. A., 1858, 1863). In this case tlie estate must have 
vested in some person, and there was no one else in whom it could vest ; 
therefore, it must be considered to have vested in the adopted son. And this 
is so though he did not come into existence until after the testator's death. 
The possession of an adopted son is a peculiar one, and forms an exception to 
the usual rule that a person to take must be in existence when the gift takes 
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effect ; see Jotindm Mohan Tagore v. Gamndra Mohun Tagore (9 B. L. R., 377, 
at p. 397). He is recognised, whether adopted by the father himself, or by a 
person empowered ))y him, after his dea^h, as standing in the same position as 
a child actually begotten by the father. In this case, on his adoption, thfs 
estate must be considered as tiaving vested in the adopted son at the testator's 
death, or rather at the date of the permission to adopt. The cases as to 
property not being liable to he devest^ do not apply to the plaintiff here.; see 
Kalidas Daft v. Krishna Chnndra Das (2 B. L. R.. F. B., 103). Here the plaintiff 
must be considered to, have been liegotten and in the womb of his adoptive 
mother from the date of the permission to adopt. IPoNTIPEX, J.— If Parbutty 
had died without a will, his widow would have taken a life estate as heir, but 
she had an estate left her by will How does she take ? By English law she 
would take as devisee ; see Strickland v. Strtckland (10 Sim., 374). If she takes 
as devisee and not as heir, we must look for her successor at Parbutty’s death, 
and at that time the heir was Kristo Mohiney, liis daughter.) It is submitted 
she took as devisee. 

[ 299 ] Mr. Mmilrkm for the defendant Gocool Ch under. --There was in 
the widow the meeting of two inconsistent estates, and the lesser one was 
merged in the larger : she succeeded as heir to the whole estate, and that right 
was not superseded by the fact that she held her husband’s permission to 
adopt. The right of an adopted son only vests in him from the date of the 
actual adoption — Bamundoss Mookerjee v. MiiHsamut Tarinee (S. D. A., 
1850, 533 ; S.C., on appeal, 7 Moore’s I. A., 169). This case was confirmed on 
appeal by the Privy Council. The widow does not hold the estate as a 
trustee -Rash Behan Roy v. Nemaye Chum (W. R., 1864, 223). The 
widow there had the full and complete title as heir to the whole estate. The 
analogy of a Hindu widow with a i^ertnission to adopt is not that she is to be 
considered enceinte at the death of her husband, and as remaining so until 
adoption ; hut that she is in a position to give birth to a son at any time she 
tikes, the permission to ado])t being a substitute for her husband ; see the case 
of Sri Baghunadha v. Sri Brojo Kt shore (L, R., 3 I. .\., 154, at p. 193 ; S.C., 
1. L. R., ] Mad., 69, at j). 83). The defendant Gocool is not a wrong-doer; he 
is, if the widow did not take the complete estate as heir, in the position of a 
stakeholder, and the plaintiff must prove his title to the property which he 
claims : he must succeed by t)ie strength of his own title, and not by reason 
of any weakness in ours. The Government cannot claim against this defendant 
as*if they were plaintiffs. 

The Standing Counsel (Mr. Kennedy) for the Government. —The estate, 
when it had once vested, could not be devested in favour of the adopted son — 
Kalidas Das v. Krishna Chundia Das (2 B. L. R., F. B., 103) and Lakhi 
Prya v. Bhairah Chandra Chaudhrt (5 Sel. Rep., 315). No authority has 
been cited in favour of the analogy between a widow with a power to adopt and 
a lengthened period of gestation. The son had no right whatever until adop- 
tion — Bamundoss Mook**rjee v. Mussamut Tannee. ?7 Moore’s I. A., 169) 
and Dossmoney Dossee v. Prosonomoye Dossee (2J. J., N. S., 18). The plain- 
tiff not being in existence when the [ 300 ] succession opened, was not capable 
of taking — BJioobun Moyee. Debt a v. Ram Ki shore Acharj Choiodhry (10 
Moore's I. A., 279). 

Mr. Bell in reply . — \ son born in the natural way can claim mesne 
profits of an estate during the period of gestation. [PoNTiPBX, J. — Is that 
so ?| Tt is submitted he could. Suppose a person dies leaving property in the 
hands of a manage, and no heir comes forward for some years, the aoooimt 
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would, in a suit by the lieir, date back to the death of the last owner. 
[PONTIFEX, J. — But liere the widow was entitled to the income for her life 
at any rate. I Tho passage cited from Sr/ Raqkiaiadha v. ’ Hri Jirojo Kiakore 
(L. R., 3 1. A., 154, at p. 193 ; s. O., 1. L. R, J iVIad., 09, at p. H3) is in tho 
plaintiff’s favour The Government has no title as long as anx one is in 
existence who can benefit the ancestor’s soul. The Hindu text-hooks show in 
what cases the King would take an estate, anti those in which ho would not 
take; see the Dayahhaga, cli. IX, sec. I, and Menu, ch. IX, verso JH9. 
IPONTIFEX, J., referred to The Collector of Maftul/f)(fta)n v. ('on/'// ]'enn^lu 
Naraiuapa/t (8 Moore’s I. A.. 5!21). Suppose tho (lovermnoMt had taken tho 
estate in default of heirs and had sold ib.l The sale would h:uo boon subject 
to the birth of a child, j.e., in this case tho adoption. Tlu3 heir must he some 
one who can perform the ceremonies for tho good ol' tho aiu-estor. 

I Mr. Kennedy referred to a passage in the Vxaviistha Darjiami, Isi ed., ‘J95, ami 
to a recent case decided the other way (Shihnnili l)hur v. lUuhn-oi>ninn'e JJassee, 
decided l)y Gajith, C. J., and PONTlFEX, 3 , on 3()th March 1878, ailirming on 
appeal a decision of MarKHY, 3., dated llthof rluno 1875). 1 It Is sulimittod a 
stranger like the defoiida-nt cannot perform tho ceromonios. No iiutlioiit> has 
been cited to show that an estate cannot ho devested in iavinir ol an adopted 
son. Tho case of Bhoohtui Moyee Dehui v. Rum Kishorr CdbU} Ch.nidlny (10 
Moore’s I. A., 279), shows that no power exists on tho ])art of I In* h. I Ium logivo 
power to his wddow to adopt a son who sliould intorfon^ with any ilirt'ct male 
is.sue. [MlTTEli, J.— That case shows tho vesting winild dato fr *m ihe actual 
adoption, not from the permission to adopt. l'oNTIKi:.\', d.. ulisrod to 
the case of (rohnido Nath Roy v. Ram Kany (.'hoirdlii y (lil W. K., 
LH3).] If the first adopted son liad died, tlie iiowei’ would liavc^ oonti- 
[30IJ nued, and another might have been adopt(‘d : see liom ^oondin Sniyh v. 
Surbanee Dossee \V. H., 121) and likoohnn Moyee Debio \. ttoiu luslnur 
Achar} Chowdhry (10 Moore’s 1. A., 279). Thead(»i)ted son is lo hi* (smsuhired 
a posthumous son. There is no authoi-ity for sa\ing t.luit whe»v sni (^si.Mte is 
not owned by anyone, it is* not to belong to (lovormnont r.d her than to a 
person in the iiosilion of the defendant (locool Ch under. 

( ’/// . udn rnli . 

The Judgment of the Court was delivered hv 

Mitter, J. -Tlie followdng genealogical ta,hle\\dl materiall\ lu'lp in s(*ttmg 
out the facts of this case : - 

PITAMIU’H (UtoSK 
August JSJf). 


Parbiittv Chum Cchoso 
(J)ied 1R51) 

Married Bindadebee Dossec 
(I)iod 1K64) 

1 

Daughter 

Kristo Mohiny Doswee 
(Died cliildlcsH between the deaths 
of l*.‘irbutt> and I5indadebe<>) 


iUiiiguliun Out I nil r ( ' 

(Du'd OctoU r 1 ' .*>.0) 

.M.irrii'cl IV»iuj>.il'"tii Dossim^ 

KhetU’l’ Mi'liUii (ihosc 
(Ihod 1806) 

lljuuMsoiMi'li'rv Dosseo, 
wlio, iifti'r Uvr husii/iud's death, 
in August 187^. luloptod 
KAli.y PaosoNNo Chose, 

the ptoiniiff. 


The plaintiff in this case is the alleged ado]>ted son of Khett er Moliun, and 
llie defendant is the brother of Bindadebee, widow of Parbutty, whoso property 
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is the subject-matter of dispute in the present case. Parbutty died in 1851, 
leaving him surviving Bindadebee, his widow, Kristo Mohiney, a daughter, and 
Klietter i\rohun, h^s brother’s son. lie executed a will before his death, 
bequeathing all his property to Bindadebee for life, and the remainder to 
daughter's sons that might be l)oni thereafter. These bequests were subject 
to certain irusts for carrying out the worship of the family idols mentioned 
therein. Under this will Bindadebeo remained in possession of the disputed 
])roperty up to the time of her <leath, in 1864. In the meantime, both Kristo 
Mohiney and K h otter 'Mohun died childless. 

^302] Klielter Mohun, it is alleged, before his death, executed a will, which 
contains, among other provisions, a permission to his wife Bamasoondery to 
adopt. Rut tho adoption of the plaintiff, in pursuance of this alleged permission, 
as admitted in tlie plaint, did not take place until 1876. Bindadebee, who died 
in October 1864, left all her propoi ties, including those now in dispute, to her 
brother Issur Chunder. The defendant Gocool, who is the brother of Issur 
Chundor, lias succeeded to them after the death of Issur. Thus, under the 
will of Bindadebee, the properties in dispute have remained in the possession of 
Issur and Gocool, successively, from October 1864, when Bindadebee died. 
The plaintiff, it is said, as stated before, was adopted in August 1876, and he 
claims all these proj)erties as the heir of Parbutty. 

Various questions have been raised l)y the defendant, but the issue which 
we have n ow to determine is this : — Assuming that the plaintiff is the lawfully 
adopted son of Khetter Mohun, is he the legal heir to Parbutty ? 

If tho plaintiff’s adoption had takcm place before the death of Bindadebee, 
there can he little doubt that, upon the facts stated above, ho would have been 
tho legal boil* to Parbutty. But tfie question which we have to determine in 
this case is, whether, he having not been adopted at the time when the 
succession t(o Parbutty’s estate opened out on Bindadebee’s death, his 
subsequent adoption would confer upon him any right as legal heir of Parbutty 
to claim tlu^se iiroperties from the hands of a person, who, with his predecessor 
in title, had reni.unecl in possession of them for nearly twelve years before the 
institution of the suit, and is still in possession. 

In the year 1864, when Bindadebee diei, the properties in dispute must 
have devolved on some person or persons, because there can be no property 
without an owner. The jdaintiff was not then in existence as the adopted son 
of Khetter Moluin, To whom tlien did they pass ? Putting the will of 
Bindadabet; on one side, because for the purpose of this issue it is not disputed 
by the defendant that it must be assumed that it did not operate to create any 
valid title in his favour, the ownership of these properties must have vested 
either in sonu; ])or.son who [303] was under the Hindu law the reversionary 
heir to Par))utty after tho death of Bindadebee, or in the Government, if no 
such person was in existence. 

The contention of tho plaintiff that, on the death of Bindadebee, his 
adootive mother became entitled to hold those propei’ties as the trustee of the 
future adopted son, is not, I think, sound. No texts in the Hindu law have 
been cited in support of it, and so far as the authority of decided cases goes, 
the question seem.s to have been settled conclusively against any such view. 

In the. aiwise of Bamundoss Mookerjee v. Mussamut Tarinee (7 Moore’s 
I. A., 169), a Hindu widow, having authority to adopt, brought a suit in her 
character as widow, bo recover possession of her husband’s share of the family 
property. Slie was met with the objection, that the suit brought in her^ 
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capacity as widow was badly framed, because possessing an authority to adopt, 
she could only sue on behalf of her future adopted son. This objection was 
overruled, and it was held, “ that the irfere fact of there beflng authority given 
by her husband to adopt a son, did not, before an adoption had actually taken 
place, supersede and destroy her personal right as widow to sue.” The point 
seems to have been more directly decided in two other cases, Dukhina Donaac 
V. Mash Beha7re Mojoomdar (6 VV. B., 2‘il), and Gohnid Chandra Suntui 
Mozooindar w. Ana^id Mohan Surma Mozoojndar (2 B. L. U., A. 0., .’Ud) On 
the death of Bindadebee, therefore, the plaintitfs adoptive mother could not 
clahn to hold possession ol the properties in dispute in trust for the future 
adopted son. The ownership in them must have vested then either in some 
person whose name has not been disclosed in this case, and wlie was the 
reversionary Iieir to Parbutty after the death of Bindadebee, or in the Govern- 
ment, if no sucli person was in existence. 

This being so, the plaintiH* cannot succoetl in this case, unhiss he can 
establish that, on his adoption, the ownership of these properties was dovcstod 
from the person wlio had succeeded to them upon tlie death of Bindtulcbee, 
and vest(3d in himself. If this pioposition could he established, it would load 
[304j in many cases to very mischievous and iiic invenient rtsults. There is 
no limitation of time within which a Hindu widow is hound to exercise the 
right of adoption, and there might be cases not of untro(|uent occurronco, in 
which persons rightfully succeeding to properties as heirs niigliL, after a long 
lapse of time, he suddenly called upon to relinquish their possession in favour 
of a person adopted into the family of the last owner many many years after 
the death of the latter. A proposition so startling as this is ought to ho 
established by the clearest possible authority. 

No text Iroin the Hindu law has been citiul in its suiqiort. On the other 
hand, the definition of ‘heritage, ’ as given in the Dayabhaga, iiai’agrajihs 4 and 
5 of chap. I, tends to load to the opposite conclusion. Tlicso paragraphs are 
to the following effect : — 

“The term ‘ heritage,’ by derivation, signifies wliat is given. However, 
the use of the verb (da) is here secondary or metaphorical : since the same 
consequence is produced, --namely, that of constituting another’s propei'ty 
after annulling the previous right of a person who is dead or gone into retire- 
ment or the like. 13ut there is no abdication of the deceased, and the rest in 
regard bo the goods. Therefore, the word ’ heritage’ is used to signify wealth 
in which property dependent on relation to tlu3 former owner arises on the 
demise of that owner.” When a person, therefore, succeeds t(3 a proiiorty by 
right of inheritance under the Hindu law, in the language of the Dayabhaga, 
this consequence is produced, — namely, that of constituting another’s property 
after annulling the previous right of a person who is dead or gone into retire- 
ment or the like. His right is, therefore, absolute, and carries with it all the 
natural incidents of ownership, unless otherwise controlled hv any other 
express provision of the law. In the case of succession by females, we know 
there are such express provisions relating to the right of transfer by sale, gift, Ac. 
But I am aware of no authority in Hindu law-books which supports the 
proposition that this right of ownership is subject to be destrovod liy a ixirson 
being brought into existence subsequently, a person wlio, if Iwj had boon in 
existence at the time when the succession opened out, would have been a 
[3033 preferable heir. This is opposed to natural justice and all principles of 
.^the Hindu law. 
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In the Full Bench case ol Kalidan Das v. Krishfta Chandra Doss (2 B. L. K., 

F. B., l():l), Sir Barnp:s Pracock takes the same view of the law. The 
question in that cftise was, whether *the estate of a deceased person, which 
became vested in his nephew, his son ha\ing been excluded from inheritance 
on the ground of congenital blindness, could be devested in favour of the blind 
man’s son horn after tiie succession of the nephew. “ There is no case of which 
I am aware, ” sa> s Sir Barnks Pkacock (page 110), “in which, according to the 
Hindu law as adininisten'd in Bengal, a male who takes bv descent takes any- 
thing loss tlian n. full and nhsoluto estate subject to charges for maintenance, 
Aic., or to show thnt he is not at liberty to alienate that estate by gift or sale. 
The cases of widow s, and sons adopted after the deaths of their adoptive 
fathers, were refervi'-d to lu the course of argument, to show that an estate, 
less than s full and ah^oliiU'. estate, may be taken by inheritance, and that an 
estate vested by dos<;ent may ho devested. But those cases are not analogous. 
The case f)f a widow suc(‘(‘oding to the estate of her husband ujion his dying 
without issiuj, Jind th(i c,ji.so of other females, depend upon particular t(ixts. 
Baudhavana, Jifl.cr premising a woman is entitled, jiroceeds ‘not to the heri- 
tage : for tomales ainl persons deficient in an organ of sense or member are 
deemed incom)i(i(.ont l.<» mluMit. ’ The construction of this passage, ‘ a woman 
is not entitled to iho. lieritagi\ ' if>, that the succession of the wddow and certain 
otViers, (vjz., I he daiigliter. the mother, and the ))at(‘rnal grandmother) takes 
effect under ('xpross tc'xts without any contradiction to this maxim- - Dayahhaga, 
chap. XI, see.. (>, verse 11. The case of a widow adopting a son after 
her ]iu-.han(rs ilcath, sind thereby devesting the estate which she took upon 
the deatli of lior hu-hand without issue, is cue in which only her own estate 
is devesU'd. There is no case in which an estate vested in a male heir h> 
inhoritancio can he devested by the adoption of a son by a widow' after her hus- 
band’s death, M,nd the case of a widow devesting her own estate by the adoption 
of [306] a son is not one from which inferences can ho drawn by analogy 
as to the deviating of an estate once vested in a male heir liy inheritance. ” 
The observations of the Judicial Committee of the Privy Council in Bam 
Kishoic Arhtu/ V Massamut Bhoobnn Moyne Dehia (10 Moore’s 1. A., 279) and 
in I'he CoUn'lor ut Uadurti v. Moot too Bamalnign Sathupathy (2 Moore’s I. A., 
397), lend con.sideralJe sujiport to this conclusion. 

The f.ic's in the ease of Bam Kishore. Acharj y. iJhoohan Moyce Dehiif 
(10 Mu(ue,’s I. A., 27!)) are briefly these:— One Gour Kishore died, leaving him 
surviving his widow, CJumdrahullee, and an infant son, Bhowanee Kishore. He, 
before his death, (‘xocuted an aniimati-pafro, giving authority to the widow to 
adopt a son, in e wi', Bhowanee Kishore died childloss. After his deatli, Bhowa- 
nee Kishore tiiciroixled to iiis jiroperty, and died childless after having married 
Bhoohun ^foyee. Chundrahulleo after Bhowanee Kishore’s death adopted Ram 
Kishore. Tlie (]uestion that had to be determined in the case was, whether 
Ram Kishore wms entitled to take possession of the properties left by Bhowanee 
Kishoro by evicting Bhoohun Movee. “The que.stion is,” their Lordships 
observe in page 311, “whether the estate of his son being unlimited, 
and that son having married and left a widow his heir, and that heir 
having acquired a vested ostate in her husband’s property as widow, a 
new heir can bo substituted l)> adoption who is to defeat that estate and take 
as an adopted son what a legitimate son of Gour Kishoro would not have 
taken. This |eems contrary to all reason and to all the principles of Hindu 
law, as far as we can collect them.” Again, further on they say : “If Bhowa- 
nee Kishore had died unmarried, his mother, Chundrabullee Debia, would 
have been his heir, and the question of adoption would have stood on » 
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quite (lifferont grounds. Py exorcising the power of adoi)tion, she would 
have devested no estate but her own, and this would have brought the 
case within tlio ordinary rule; buS no case has been 'luod need, no decision 
has been cited from tho text- books, and no jn-inciple has been stated to show 
that, by the iiiero gift of a power ol adoption to a widow, tho estate of the 
heir of a deceased son vested in [307] possession can be dofeat(3d and devested." 
The ‘ ordinary rule " referred to in this passage seuins to be, that in no case 
the estate of the heir of a doceas(Hj ‘ person ’ vested in i)ossession can be 
defeated and devested " in favour ol a suhsejpient adof)tcd son, unless the adop- 
tion is effected by the direct agenc\ of the former or with ins or lier express 
consent. 

In the other case, Col/rrtor of MurlHni \\ Moot loo Itifmaliutia Sathupathif 
(ill Moore’s I. A., .‘]h7 , S.C., 1 M. Ij. H., I*. C., 1), I think tluj same mlo has 
been enunciated. The main question for decision in tliat case as, whetlier, in 
the Dravida country m the Madras Ih*osidonc>, a widow not authorised hy her 
husband to adoi)t ma> adopt a son to him if authorised l>> the consent of his 
kinsmen. Having decided this point m favour ol the validit> of such iwloption, 
their Lordshijis make the following observation regarding the question : “ Who 
are the kinsmen whose assent will siqiph tho want oi positive aiitho'itv from 
the deceased husband V” In page 411 the> sa\ ; “ Where tho hushaiid's fainil> 

is in the normal condition of a Hindu I'amilv , that is undiviiled, that question is 
of comparatively easy solution. In such a case tiie widow, under the law of all 
tho schools which admit this disimted [lower of adojition, takes no interest in 
her husband’s share ol the .p^int estate, oxeejit a right to maintenance. And 
though the fatli(3i' of tho husband, if alive, might, as tin* Ikmk) of the family and 
tno natural guardian of tho widow, ho competent hy liis sole assent to authorise 
an ado})tion by lier, yet, if there he no father, the consent of all the brothers, 
who ill default of adoption woukl take the hushaiid’s sliare, would probably bo 
required, since it would ho unjust to allow tho widow to defeat their intei ost hy 
introducing a new coiiarcenm* against their will." In the case of sui^oession 
hy the widow to ilie sciiarate jirojiertv of lier husband, the adopticiii taking plac.e 
through her agenev, has, in accordance, with the rule laid down above, tlie effect 
of devesting her estate. 

.Following this rule, this C’ourt, iii liohnnio Soth Jioif v. lUnn Kamn/ 
Chowdhry (24 W. U., IH3), has held, that the sub-iociueiit adoption hy a willow 
cannot affect the riglit of an alienee from her, the [308] alienation having 
taken place before the adoption. This case is exactl;, in point, and is a direct 
authority against the contention of the plaintiff’. 

The learned Counsel for the plaintiff, in the course of argument, has relied 
upon tho following observation of tho Judicial Committee in the vvoll-kiiown 
case of Taqorv v. Tagore. This passage, which is to h(‘ lound in page 397 of 9 
Bengal Law Kejiorts, is to the following effect: -* .\s to the case ol adojited 
children (so much relied upon during the argument) it is distingiiishahlo, because 
of the peculiar law apiilicablo to that relation. The Hindu law r(*cogni/es an 
adopted child, whether adopted h\ the lather himself in liis lifetime, or hv the 
person to whom he has given the power of a(lo[)tion after his death, from 
amongst those of his class, as one h) stand in the place of a child actually 
begotten hy the f'atlier. In contemplation of law such child is begotten by tho 
father who adopts him, or for and on behalf of whom he is adopted. Sucli 
child may ho provided for as a person whom tiio law lecogni/es as in oxistonce 
at the death of tlie testator, or to whom, by way of exctqition, not by way ol 
rule, it gives the capacity of inheriting, or otherwise taking from the testator, 
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as if he had existed at the time of the testator’s death, haying been actually 
begotten by him. Apart from this exceptional case, which serves to prove the 
rule, the law is plain that the donee must be a person in existence, capable of 
taking at the time when the gift takes etiect." Their Lordships make these 
observations in connection with the question, whether, by the Hindu law of 
gift, a gift made to a person not in existence at the time of such gift, is valid ; 
having- decided that it is not valid, they say that such gifts by the adopted 
father in favour of a future adopted son form an exception to the general rule, 
and the words as if ho*had existed at the tijiie of the testato/s death having 
been actually begotten by iiiiu " do not refer to a case of collateral succession 
by an adopted son, hut to his right of inheritance to his adoptive father’s estate. 

General observations of their Lordships of the Judicial Committee, 
similar to those quoted above, made in the case of Sri. Raghiinddha v. Sri Brojo 
Kishorc (L. K, 3 1. A., 154), have also been pressed [3093 upon our attention on 
behalf of tho plaintitf*. Tlio passage quoted, to be found at page 193 of 
the third volume (jf tho Jjsiw Reports, Indian Appeals, is as follows : “ Their 

Lordships have deemed it right to make these remarks, though not essential to 
the determination of the present appeal, because this doctrine of the power of a 
widow, not having iier husband’s express permission to adopt a son to him, 
whicii before tho decisions in the Uamuad ca.sp. had not assumed very definite 
proportions, has obviously an important bearing upon the law of property in the 
Presidency of Madras. It may he tho duty of a Court of Justice administering 
the Hindu law to consider the religious duty of adopting a son as the essential 
foundation of the law of adoption and the effect of an adoption upon the 
devolution of property as a mere legal consoquenco. But it is impossible not to 
see that there are grave social objections to making the succession of property, 
and it may ho in the case ol collateral succession, as in the present instance, 
the rights of parties in actual possession, dependent on the caprice of a woman 
subject to all the pernicious inffuouces which interested advisers are too apt in 
India to exert over women iiossessed of or capable of exorcising dominion over 
property.” That “ the rights of parties in actual possession ” in this passage 
do not refer to any vested rights, will be apjiarent by referring to the particular 
facts of that case. Tlio projiorty in dispute in that case was not a joint tamily 
property, and the surviving members of tiie joint family unjustly took posses- 
sion of it, by excluding the widow of tho owner, who was entitled by tho 
Mitttksliara law to succeed to it. Therefore, ‘‘ tho l ights of parties in actual 
possession ” in that case wore not vested rights, hut merely the reversionary 
rights to succeed after the death of the widow. That such contingent rights 
are liable to l>e defeated by an adoj)tion is not disputed for one moment. These 
observations, therefore, do not in any way support the contention put forward 
on behalf of the plaintiff'. 

As a last resort an argument based upon the particular provision in 
Parbutty’s will regarding the worship of certain family idols, has been pressed 
upon us in support of the plaintiff’s right. It has been said that the defendant, 
being a stranger to the family, [310] is not competent to carry out the 
direction as to the worship of the family idols. The defendant is a Hindu and a 
relative of the family ; and I am aware of no rule of law or custom which 
would render him incompetent to carry out the worship of the aforesaid idols as 
diroctedjin the will of Parbutty. Even if this contention were well founded, I do 
not see how it would help the iJaintiff in establishing his right to inherit to the 
estate of Parbutty, he having not boon adopted when the widow of Parbutty 
died. 
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For these reasons I afti of opinion that this particular issue must be 
dec^ided against the plaintiff. , ^ 

Pontifex, J. — 1 quite concur in the judgment which has just been 
delivered by my learned colleague. As our decision is against the plaintiff on 
that issue, his suit must bo dismissed as ^against Oocool and the Government. 
But as the principal defendant lias not set up any right in himself, but.claiins 
to hold Parbutty's property only for the true owner, I think the dismissal 
should be without costs. For the same reason J tliink thatGocool should, out 
of the estate of I'arbutty in his hands, jiay the costs of the Government, whom 
I directed to be made defendants, and retain his own costs. The dismissal of 
the suit against Gocool will be without prejudice to the rights (if any) of tho 
Government in relation to Parbutty’s property. 

Su7t (li.wiissed. 

Attorney for tho Plaintiff ; Mr. LohIh'. 

Attorneys for the Defendant Gocool Chunder : Messrs, SV;/ and Farr. 

Attorney for the Government : The Government Sfdicitor, Mr. SandcrHon, 


NOTES. 

[BSTATh3 ONCE VESTED CANNOT BE DEVESTED ™ 

I. ADOPTION BY WIDOW- 

(«) 'riic mothor suocoeditig aHlujir to hrr hOii ina\ adopt, although tho son had attainud 
full coroincuiial conipetoncy by niarriagis invcsMturo, otc. . -(lf)00) 25 Born., .'WO. 

(6) WliciJ tho nihontaiict* passed to tho widow as hoi r to the last inalr holder, his 
(laughter-in law, tho widow of a prodciceasod son c'ould not adopt although in 
Bombay tho daughter tako.s a full efiL.ite : — (181)0) 22 Jioin., 551. 

if) ^ffothor succooding as h(3ir to her son, the paternal graMdmoth(‘r has no authoritv 
to adopt (18<)4} 19 Bom., 881. 

(d) Adoption by tho stop-motluir whoii the nihoritaiK’o had V('st,od in the grandinothor, 
invalid .—(1885) 12 Cal., 240 

II. ESTATE OF CO-WIDOWB— 

Adoption devests the estate as woJI of the (ither widow*! who inherited the property 

as of the adopting widow' ; — (1890) 18 Cal., 09. 

III. JOINT FAMILY- 

(n) Where thi* joint family reduees b) one male copareoiu'r. tho ))ow'or to adopt oan be 
exercised : — (1891) 18 Gal., 885, 

(5) Where tho continuity of oxistoiico of a joint fainih is brought about by a posthumous 
son being born after the death of the last male holder, the widow of a jiredecoasod 
copareener can make a valid adoption : — (1901) 29 Bom., 51, 

(c) Whore tho joint. famil\ property passed to eollatc'ial heir of the last surviving male 
member, power to adopt ran not be exercised . — (1M90) 14 Bom., 408. 

Y. EFFECT OF FRAUD- 

^ fliiecceded to the property oi H \ sub.seiiuentb , (\ Ins uncle's widow, adopted D\ 
the adoption might have taken place lu'fore the death of li had it not been for the 
fraud of C in suppressing the will of his uncle which gave, antliority to the widow. 
Held, that tho adopted sou could claim no share in the estate of J9, even though 
there was fraud : — (1881) 7 Cal., 178. 

V. EFFECT OF ADOPTION ON PREVIOUSLY INHERITED E8TATES- 

Adoption of a boy after the vesting of inheritance from his natural father, docs not devest 

such estate: — (1896) 1. C. W. N., 121. 
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YL ALIENATIONS— 

(rt) As to the dioct of adoption on the alicnaUon previously made by the widow: — See 
(1H87) 11 Bom., 009 ; H3 Bom., Hfi. 

{b) Effect of remarriage on alienation . — (1907) H C.L.J., 54*2. 

(c) Effect of adoption and gift over under devise C.W.N., 200.] 


[311] APPELLATE CIVIL. 

TItr. Kith ^Taych, ISTT. 

Present ■ 

Mr. .li’STirK Kemp and Mr. Jitstice Aenslek. 


The Rank of TTindoostan, China, and Japan, Limited Plaintiffs 

rrrstift 

ShoroshihiiLi Dahee and another Defendants. ' 

Mort(jaijy —Ivrti. KVIT rf IHOti —Syrmca of noiuu' of forc.ctomire. 

The ])ro\isioiis of s. S of Reg. NVIT of 1800, that a C')p\ of the mortgaguc's jipplieatinn to 
foroclosure is to be >crv(‘d witli the .fudge’s perwaini.i referred to in that section, are imperative 
and not merely din'otors . \Vli(‘re the evidence fell short of proof tint a copy of such appli- 
cation was served with the, p.^rwanna ol tint ,ru<fg'*.'--//e/ff, tii it sueli failure of proof was fatal 
to the plaintiff’s suit to recover possc'^Mon of the mortgaged premies iificr the expiration of 
the >car of grace. 

When the plaintiffs, second mortgagees who had foreclosed til nr mortgagor's rquitv of 
redeanptioM, sued for possession of tlio morl.g.igitd propertv , and.illeged that tfieir mortgagor's 
equity of redemption had b<‘en fiiiilly forecl«>sed hv tin* first mortgagee after duo proceedings 
and expirv of the year of grae.e witliont redemption, and that th(‘v were, thorefon', eiitiiled to 
alisolute possession, and f II led on the ground that notice of fon'closnre had not been dulv 
served, -Held, they W(‘re not entitled to a deenu* .as nu»rtgage£‘s for posses«,if>ii. subject to tlieir 
aeeoiintingto the mortgagors, that b-Mug relief different from that prayed for in their plaint. 

Setit by niortgiigotts to obtain absolute possession, after foreclosure, of two 
zamindaries. Turuf Phowani Cbuniand Nilain Hliowani Churn. These estates 
had, as the plaint alleged, foruierlv belonge<l to the defendants Shorosiiibala 
Detiee and Iletnendro Natli Mookliopadliya, wlio, by a mortgage in the English 
form, dated tho 4tli of Septomhor lrtO.3, mortgaged the estates to a person named 
Gobind Chunder Son. The mortgage stipulated tliat tlie mortgage loan was 
to be repaid on the dtli of September 1868. On the 29th of December 1866, 
Gobind Chunder Sen executed a transfer, liy way of mortgage in the English 
form, of his interest under the mortgage deed of the 4th of September 1863, to 
the plaintiff Dank. On an application by Gobind Chunder Sen under the 
provisions of Reg. XVTI of 1806, the mort-[312]gago of the 4tli September 
I863f was foreclosed on the 4th of December 1866. After tlie death of Gobind 
Chunder Sen, his son, the defendant Nundo Lall Sen, on the 15th of April 
1868, brought a suit for possession of the disputed profierties comprised under 
the mortgage of tKe 4fch of September 1863, and obtained a decree in the Court 
below ; but, on appeal, this decision was reversed by the High Court, on the 
ground that the suit was premature, and Uie whole of the proceedings, includ- 
ing the foreclosure in December 1866, were set aside. On the 12tli of January, 

* Regular Appeal, No. 16r> ol 1875, agaiuKt a decree of J. P. Grant, Esq,, Officiating 
Judge of Zilla Chittagong, dated the 9th of April, 1875. 
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1871, Nundo Lall Sen 'applied under the Regulation for foreclosure of the 
mortgage of the 4th September 1863. * From the report of the serving peon it 
appeared that the notice had been served on the 25th of February 1871, by 
affixing a copy on the outer door of the house of the defendants Shoroshibala 
Debee and Hernendro Nath Mookhopadhya. The serving peon was subse- 
quently examined by interrogatories, but there was nothing in the evidence to 
show that a copy of Nundo Lall Sen’s application for a foreclosure had been 
served as required by s. 8 of Reg. -XVII of 1806. The. mortgagors, under the 
mortgage of the 4th of September 1868, failed to deposit the money with 
interest due to Nundo Lall Son within the year of grace prescribed by the 
Regulation, and the mortgage became foreclosed on the 26th of February 1872. 
The plaintiff Rank, on the 28rd of October 1870, applied to the Zilla Court to 
foreclose against the defendant Nundo Lall Sen the mortgage of the 29th of 
December 1866 from his father Gobind Chunder Sen, and the year of grace 
under those foreclosure proceedings expired on the 18th of September 1872, 
the mortgage-money not having been paid in the interim. The plaintiff’ Bank, 
therefore, brought this suit, alleging that the defendants Shoroshibala and 
llemendro were in wrongful possession of the zarnindaries, their title to retain 
possession being lost. The plaintiff’ Bank prayed that the Court would put 
them in possession of the property, their full title being established, and award 
them mesne profits for the time they had been wrongfully kept out of posses- 
sion, and grant them such other relief as they were entitled to. They stated 
that their cause of action accrued on the 13th of September [313] 1872. the 
date of the foreclosure of the mortgage of the ])ropc5rty hypotliecated. 

The defendants Shoroshibala Debee and Hernendro Nath Mookhopadhya 
pleaded, intei aha, that the proceedings for the foreclosure of the mortgage of 
the 4th of September 1863 were irregular and invalid, inasmuch as the notice 
of foreclosure had not been duly served upon tliem in accordance with the 
Regulation. The case was tried by the Officiating Judge, who was of opinion 
that there was no proof of the service of the mortgagees’ application for fore- 
closure of the mortgage of the 4th of Septernlier 1863 on the defendants 
Shoroshibala Debee and Hernendro Nath Mookhopadhya, as required by the 
Regulation, and that this defect was fatal to the plaintiff’s suit, which was 
consequently dismissed. 

m 

The plaintiff's appealed to the High Court. 

The .\dvocate-General, Offg. (Mr. Paul) and Mr. fitokne for the Appellants. 

Baboos Nihnadhnb Bose and yiihl Chunder Sen for the Respondents 
Shoroshibala Debee and Hernendro Nath Mookhopadhya. 

The defendant Nundo Lall Sen did not appear on the appeal. 

The Advocate- Genei'al.— The service of the Judge’s perwanna alone is 
sufficient. The Sheriff’s return, coupled with the evidence of the peon, suffi- 
ciently shows that, in fact, a copy of the application did in fact accompany the 
notice. Hernendro Nath was not examined to prove the contrary. The deci- 
sion in the case of Denonath Ganaooly v. Nurshuj Proshad Dass (14 B. L. R., 87), 
relied on by the lower Court, proceeds upon a mistaken view taken by the 
Court of the practice on the Original Side of the Court with regard to the 
service of notices of foreclosure. The learned Advocate-General said that he 
had an affidavit showing what the practice in this respect was, but he submitted 
that, at any rate, their Lordships would themselves, hy inquiry of their 
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own officer, ascertain what really was the practice. Every presumption should 
be made in favour of the regularity of service— Bex v. Inhabitants of Whfyfton 
(4 Ad. & Ell. 607). ‘ 

[3443 Mr. Siokoe on the same side. — The provisions of the Regulation are 
directory only — Maxwell’s Interpretation of Statutes, 330 — 342 ; The Liverpool 
Borough Bank v. Turner (2 De G. F. k J., 502) ; Nowell v. Mayor of Worcester 
(23 L. J., Exch., 139) ; Bead v. Croft (6 Scott’s Cases, 770). There is no earlier 
decision to be found than that of Santee Bam Jana v. Modoo My tee (20 W. R., 
363), to the effect that service of application is essential. In the case of 
Denonath Gangooly v. Nursing Proshad Dass (14 B. L. R., 87), the only autho- 
rity referred to by Maukby, J., is Construction S. D. A., No. 644, which 
apparently has no bearing on the point. On this point the following cases and 
authorities were also cited : Nawah Futeh A lee Khan v. Amatoon ITossein 
Begum [S. D. A. (1858), 1775] : Koonjoy Suibhama v. Sheopursun Singh [S. D. 
A. (1854), 281] ; Ashootosh Deb v. Goolzar Beehce [H. D. A. (1854), 511] ; Con- 
struction S. D. A., No. 630 ; Macpherson on Mortgages, 174, 184, —6th ed., 212, 
219 : Field’s Regulations, 376 ; Mahesh Chandra Sen v. Tarini (l B. L. R., 
F. B., 14); Saligram Teivareey/Daharee Misser [W. R., (1864), 36], and Ensuf 
All Khan v. AzumtooniHsa^[\W. R. (1864), 49]. 

It has been held in cases of sales of patni taluks under Reg. VIII of 1819, 
that the provisions regarding service of notice of sale are directory only, and 
not imperative — Sana Hehee v. Lall Chand Chowdhry (9 \V. R., 242) ; Bam Sabuk 
Bosew Kaminee Dossee (14 B. L. R., 394) ; Petainhnr Panda v. Damoodur Das 
(24 W. R., 129) ; Gouree Loll Singh v. Joodhisteei IJazra (I. L. R., 1 Cal, 359), 
If the foreclosure proceedings are ineffectual, the mortgagees are, at any rate, 
entitled to possession subject to the mortgagors’ right to redeem under the 
express terms of the mortgage deed — Prannath Chowdhry v. Bam Button Boy 
(4 W. R., P. C., 37 ; s.c., 8 Moore’s I. A., 323) ; Khelut Chunder Ghosc v. 
Tarachurn Koondoo (6 W. R., 269) : Denonath Gangooly v. Nursing Proshad Dass 
(14 B, L. R., 87) ; and Mankee Koerv, Sheikh Munnoo (14 B. L. R., 315). The 
Court can give that relief in this suit on the frame of the present issues ; see 
Act VIII of 1659, 8. 141 Hwiooman Persand Panday v. Musst, Bahooec 
Munraj [316] Koonwarec (6 Moore’s I. A., 393, at p. 411) ; S. M, Nistarini 
Dasi V. Makhan Lall Dutt (9 B.L.R., 1 1 at p. 29); Arbuthnot v. Betts (6 B.L.R., 
273) ; Gopalnarain Mozoomdar v. Muddomutt Guptcc (14 B. L. R., 21, at 
p. ^3), and Gobind Chunder Mookerjee v. Dorgapersad Baboo (14 B. L. R., 
337). 

Baboo Nil Madhab Bose for the respondents Shoroshibala Debee and 
Hemendfo Nath Mookhopadhya. — The mortgagor was entitled, under the 
Regulation, to be furnished with a copy of the Judge’s perwanna, together with 
the notice of foreclosure. The evidence did not prove that this was sent. 
The procedure under s. 8 of the Regulation is not merely directory, but has to 
be carried out as a condition precedent to foreclosure— Construction S. D. A„ 
No. ’*^644 ; Ibid. No. 630 ; Macpherson on Mortgages, 172 — 6th ed., 210 ; 
Santee Bain Jana v. Modoo My tee (20 *\V. R., 363) ; Denonath Gangooly v. 
Nursing Proshad Dass (14 B. L. R., 87). On the evidence, the Court cannot 
presume that the^opy of the application was served. The plaintiffs are not 
legal representatives of Govind Chunder Sen within the meaning of the Regula- 
tion. The Bank not having itself foreclosed as against Shoroshiballa Debee 
and Hemendro Nath Mookhopadhya, cannot take advantage of the foreclosure 
of Nundo Lall Sen — Sarasibala Debi v. Nanda Lall Sen (6 B. L. R., 389). 

Mr, Stokoe in reply. 

Our. adv, vnlU 
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, The following Judjlhents were delivered 

,/^Kdmp, J, (after stating the facts and the finding “of the Judge, con- 
titliuM): — The main point argued before us for the Bank, the plaintiffs appellants, 
was whether there had been a legal service upon the defendants. Section 8, Beg. 
XVII of 1806, provides, “ that whenever, the receiver or holder of a deed of 
mortgage and conditional sale may be desirous of foreclosing the mortgage, and 
rendering the sale conclusive on the expiration, of the stipulated period, or at 
any time subsequent before the sum lent is repaid, he •shall, after demanding 
payment from the borrower, or his t3l6] representative, apply for that purpose 
by a written i)etition, to be presented by himself, or by one of the authorized 
vakeels of the Court, to the Judge of the zilla or city in whicJi tlie mortgaged 
land or other property may be situated : and that the Judge, on receiving such 
application, shall cause the mortgagor or his legal representative to be furnished, 
as soon as possible, with a copy of it, and shall at the same time notify to 
him, by a perwanna under his seal and official signature, that if he shall not 
redeem the property mortgaged in tlie manner provided for by the foregoing 
section within one year from the date of the notification, tlie mortgage will be 
finally foreclosed and the conditional sale will become conclusive.” Now in this 
case notice of foreclosure w»s sent by the Officiating Judge of Chittagong to 
the High Court on the Original Side on the 14th of February 1871. It is also 
clear that a copy of the applicant’s petition for foreclosure was forwarded with 
that notice. The notice was entrusted to a peon, by name Kishto Boy, for 
service. He made the following return : “ The witliin-mentioned defendants 
could not be found. On Saturday, the 25tli of February 1871, I affixed a copy 
of the notice on the outer door of the house No. li, Button Sircar’s Garden 
Street, Jorasanko, the dwelling-house of the defendants.” The return of the 
Sheriff was to the following effect : “ I do hereby certify and return that 1 have 
made diligent search after tlio within-named Sreemutty Shoroshibala Dobee and 
Heinondro Nath Mookerjoe, but they are not, nor is either of thorn, found. I 
did, therefore, on Saturday, the 26th day of February instant, allix copies of 
the written notice on the ’ outer door of the house No. 11, Button Sircar’s 
Garden Street, in Calcutta, vvliere the said Sreemutty Slioroshibala Jlol)ee and 
Hemondro Nath Mookerjee are residing. Dated this 28th day of B^ebruary 1871.” 
Therefore, from the returns of the peada and the Sheriff it is clear that nocojiy 
of the application of the mortgagee was furnished to the mortgagors. (After 
reading the evidence of the iieoii Kishto Boy, his Lordship continued) This 
return of the peon and the Slieriff’s answer, taken with tiio peon’s evidence, in 
my opinion, establish the fact tliat the notice was served on the mortgagors 
Shoroshibala and Homendro Nath. 

[8173 We have then to consider a furthei* question, -namely, whether the 
absence of the service of a copy of the wj-itten application for for'jlosuro is 
fatal to the plaintiff’s claim to foreclose. It was contended by the learned 
counsel for the appellant, that the Court must presume that the peon did his 
duty ; and that as the notice which was sent down by the Zilla Judge sliows 
that a copy of the application accompanied that notice, the Court must presume 
that the peada did his duty, and that the mortgagors were also furnished with 
a copy of the application to foreclose. It was further contended that the words 
of s. 8, so far as they relate to tlie duty of the Judge to furnish the mortgagors 
with a copy of the application for foreclosure, are directory and not mandatory ; 
and that the Court must, tfierefore, presume that a copy of the application to 
foreclose was duly furnished to the mortgagors. 

On the other hand, it was contended by the pleaders for the respondent 
^at the present objection is not a technical one ; and that it has been uniformly 
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held, both by the Sudder Court and this Court, that the procedure laid dovyn in 
s. 8, Beg. XVII of 1^06, must be strictly,followed. The pleader also refy qi |ft to 
the decisions in the cases of Denonath Gangooly v. Nursing Proshad 
B. L. R., 87) and Santee Bam Jana v. Modoo Mytec (20 W. R., 363),lH^e 
Markby, J., in a case in which singularly enough the same peada, KishtoBoy, 
was entrusted with the service of the* process, held that the procedure according 
to the Regulation not having been strictly followed, the foreclosure could not be 
declared. I am clearly of opinion that it is absolutely necessary that the 
mortgagor should be furnished with a copy of the written application of the 
mortgagee to foreclose, for the Regulation enacts that a party who is desirous 
of foreclosing a mortgage shall apply to the Zilla or City Judge, and that the 
Judge, on receiving such application, shall cause the mortgagor or liis legal 
representative to he- furnished, as soon as possible, with a copy of it, that is of 
the application, and shall at the same time notify to him, the mortgagor, by 

f erwanna under his seal and oflicial signature, that if he shall not redeem 
318] the property mortgaged in the manner provided for hy s. 7 within one 
year from the date of the notification, the mortgage will be finally foreclosed 
and the conditional salo will become conclusive. Now there may he a case in 
which there is more than one mortgage : and, therefore, it is very necessary that 
the mortgagor should be informed of the nature, and contents of the written 
application made hy the mortgagee ; and the Regulation enacts that a mortgagee 
who is desirous of foreclosing a mortgage must carry oat the requirements of 
tlie law. Further, it is also necessary that the mortgagor should he ])rocisoly 
inforineJ as t) tlie propartv or properties respecting which the mortgagee is 
desiri)us to foreclose. It is argued that, inasmuch as in the Court below, the 
written statements of tlie principal defendants Shoroshibala and Hemendro 
Nath did nob so much question the fact of a copy of the application having been 
furnislied to them, as it did the fact of the service on them of the notice of fore- 
closure, if ^ve can find that the notice was served, we ought, in the absence of 
any objection on the other side, either in the Court below or, as disclosed in 
the written statement, to hold that simple service of the notice, even if not 
accompanied h> a copy of the application for foieclosure, is sufficient to meet 
the requirements of the law. Now it is true that the fifth issue raised in the 
Court below was, Has notice of foreclosure been served on the defendants in this 
suit ? and if the case liad boon tried on that issue alone, it might he that we 
should have come to a different decision as to the sufficiency of the serviccj. 
But it is very clear that, at the hearing of the suit, both parties went to trial 
on a modified issue. The plaintiff accepted the modification of the issue 
originally drawn, and both parties argued in the Court below with reference to 
the question whether it was necessary that a copy of the application for fore- 
closure should accompanv tiie notice, and whether in fact such copy of the 
application did accompany the notice, and was lurnished to the mortgagors. 
It was the duty of the plaintiffs, having accepted this modification of the issue, 
to prove that the mortgagors were furnished with a copy of this application. 
No interrogatories were sent down to the peon who served the notice as to 
whether a copy of the application accompanied the notice, and was made 
[819] over by him to the mortgagors. The plaintiff's never attempted to prove 
that a copy of the application either accompanied the notice, or was furnished 
to the mortgagors. We hold that it is absolutely necessary that a copy of tlie 
application should be furnished to the mortgagors ; and as it is clear that such 
copy was not furnished, we must hold in this case that the claim of the plain- 
tiffs to foreclose as against Hemendro Nath and Shoroshibala must fail ; and 
we agree with the Judge on that part of the case. 
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Then it is contend^l that, at all events, tliis Court ought to declare that 
th^lnintiifs are entitled to possessionjas against Hemendro Nath and Shoroshi- 
fawp^.subject to the plaintifl's accounting for the usufruci, and leaving to the 
dmwiants the right of redemption. With reference to this contention, we 
find that this was not the prayer of the plaintiff's in the Court below, nor was 
any such relief sought for in the plaint. • We, therefore, cannot pass any order 
with regard to the question of posse5s.sion. 

It was further argued that, as against Nundo*LalI Sen, who has not 
appeared in this Court, tlie plaintiffs are, at all events, entitled to a decree : 
and that the Court below was wrong in making the plaintiffs pay tlie costs 
of Nundo Lall Sen. We tiiink, with reference to the judgment of the late 
Cliiof Justice Sir Rich.ARD Core'll (see 11 B. L. R., 311, note), that foreclosure 
should be declared as against Nundo Lall Son, subject to the decree for 
reconveyance on repayment, which was made by this Court on appeal from the 
decision of MacI'HERSOn. J., on the 12th of May 1873, as therein directed. 
We do not think it right to award any costs «s against Nundo Lall Sen. 

The appeal of the i)lain tiff's is dismissed with costs. 

AinsHe, J. —The first (piestion in thi!| case is whotlier service of a copy of 
the application for foreclosure, together with the notice required by s. 8 of Reg. 
XVIl of 1806, is absolutely essential. It was held by Markrv and Hikch, JJ., 
in Santee. [320] Ham Jana v. Modoo Mytec (20 W. R., 363), that it was a condition 
precedent ; and by Markry and Mitter, JJ., in Dnwnath Gauyooly v. Ntirtiing 
Probhad Dasa (14 B. L. R., 87), that it was absolutely necessary. It has been 
said in the latter case, the language used by Markry, J., shows that ho did not 
then go quite so far as he did in the first case. He said that, ‘‘ if it ho 
necessary to establish the service of a coj)y of the application, it has not been 
done.” From this tlio inference is drawn that there was some doubt in the 
mind of the learned Judge on llie subject. It seems to me that this was not so, 
for if the preceding i)assage of the judgment be road with the penultimate 
passage, it is jierfectly clear that he lays down that, without service of a copy of 
the application for foreclosui(i, there can he no foreclosure, and the same is 
broadly stated by Mr. Justice MfTTKR. The form of expression I'eforred to 
probably resulted from the fact that, in that particular suit, it was neces- 
sary to dismiss the plaintiff 's claim apart altogether from the question of due 
service of notice. 

It has been argued that Keg. XA 11 of 1806 is a Regulation in relief of a 
mortgagor, whose title, but for the Regulation, is absolutely at an end by the 
contract on the expiry of the time limitotl in the contract : and that the order 
prescribing service of a copy of the application is directory merely, and not 
essential for the purpose of the Regulation, such purpose being simply to give 
due warning to the borrower that the lender intends to enforce his rights. 

Under Reg. I of 1798 conditional sales were, undoubtedlj', considered as 
binding contracts to be enforced according to their terms. But it seonis to me 
that Reg. XVII of 1806, b>' barring the operation of the contract until the 
application for foreclosure, and for a year thereafter, has in effect changed their 
character — instead of being sales subject to a limited right of redemption, they 
have become contracts of security subject to be converted into absolute sales. 
This being now the nature of the transaction, we can only look upon fore- 
closure as a means of summarily terminating the rights of the mortgagors. It 
is, therefore, necessary for the Courts to hold that no part of the formalities 
C821 J prescribed by the Regulation is unessential. Two cases under the Patni 
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Begulation VIII of 1819 have been cited, — one, the ease of Bamsabuk Bose 
V. Kaminee Dossee (14 B. L. B., 394), and the other, Gouree Lall Singh 
dhisteer Hazra (I. J Oal., 359), as &emg analogous to the present 

seems to me that neither of those cases are in point. In the first case, whioK^ait 
before the Judicial Committee of the Privy Council, it was held that inasiiiucH 
as actual seflrvice of the notice had been proved, actual service could not be 
defeated by a defect in the form of the return. And the second case rather went 
upon the particular words of the 14th section of the Begulation, and the sale 
there was held good, although it was admitted that the law had not been 
strictly complied with ; because it was said that there were no circumstances 
of prejudice, and that it was necessary for the purpose of setting aside the sale 
that, to use the language of the law, a “ sufficient plea " should be made out ; 
the Court hold that the plea set forth was not sufficient. 

The second point to be considered is, whether the notice was actually 
served, and if so, whether it was accompanied by a copy of the application for 
foreclosure. 

(The learned Judge, after discussing the evidence, and finding it sufficient 
to prove the service of the notice, but not of the copy of the application for 
foreclosure, proceeded :) 

We are, therefore, thrown back on the recital in the notice issued from the 
Judge's Court, that a co))y of the application accompanied it, as the sole 
evidence in the case to establish the delivery of a copy of the application required 
by the Begulation ; and it has been strongly contended that we ought to 
presume that everything that Court ought to have done was done. 

In the case of Denonath (fangoohj v. Nursing Proskad Dass (14 B. L. B., 87) 
MarKBY, J., distinctly refused to recognize this argument. It is said that he 
based his judgment on tlic practice of the Original Side of this Court ; but that 
in respect of mofussil processes, the practice till recently was not to mention a 
copy of the application for foreclosure eitfierin the Judge’s order directing service, 
or in [322] the Sheriff’s answer to it. It may be that the practice was as 
stated. But even if so, I think we ought not to rest the whole case of the 
plaintiffs on this presumption ; foreclosure being an act which puts an end to 
the right of the mortgagor, it must be carried out strictly in accordance with 
the Jiegulation. It rests uijon sucli notice as the law requires to be given, and 
it is eminently the duty of the mortgagee to see that everything is done in 
conformity with the Ihw, and to secure proper and sufficient evidence to show 
that the notice has been served in due compliance with the requirements of the 
law, in case ho should be forced to come into Court to obtain a decree for 
possession in order to give full effect to the foreclosure. If this, has not been 
done, he alone is to blame for it, and must take the consequences. 

It is further said that, although the plaintiff may not be entitled to 
foreclosure in this case, ho is entitled as mortgagee to an order for immediate 
possession subject to accounting to the mortgagor. In the case of Sarasibala 
Dehi V. Nanda Lall Sm (5 15. L. R., 389), a similar application was made, but the 
Court then declined to order possession to be given to the mortgagee on the 
ground that it was a distinct cause of action from that on which he had sued. 
It seems to me clear that we cannot in this suit make the order asked for from 
us. This is a suit brought on the allegation that a mortgage formerly subsisting 
had been terminated in consequence of the service of notice of foreclosure and 
the expiry of the year of grace. The plaintiff came into Court suing as actual 
owner of this property. What he now asks for is a right which can only be 
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exercised by one who is a niortgagee, and not the actual owner of the property. 
Htw position is altogether changed ; tl^at which gives a cause of action in one 
casi^' flOes not necessarily do so in the other. I, therefore, think we ought to‘ 
refuse the application. To prevent any difficulties hereafter in any further 
litigation which may take place in respect of this mortgage, I think that 
there should be a distinct declaration* that Nundo Lall's infUrest in tlie 

E roperty under mortgage to his father is foreclosed, subject of course to such 
823] conditions as may he imposed on that foreclosure !)y the decree made in 
the suit of the plaintiff against him disposed of in this’ Court on the 12th of 
May 1873. 

1, therefore, concur in the order made by my learned colleague. 

Appeal dismissed. 


NOTES. 

[ As to the i 111 peniti VC chii motor of the formailitieK as to iiotioo, sno 14 Cal., 36f» P. C.: 14 
1. A. 30.] 


[seal. 328] 

APPELLATE CIVIL. 

The 14th Septfimher^ 18(70. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mh. Justice Mitter. 


Ahmed Mahomed Pattel Defendant 

vej’siis 

Adjein Dooply and another Plaintilfs. ' 


Limitation---- let IX of lfi71, sch. II, cl. 11 ‘i Speci fic 
perfiyimance — Thrust — Lache.s . 

In 1860 certain shares in a company then formed were allotted to «S', on the understand- 
ing, as the plaintiffn alleged, that 1'20 of such shares should, on tiie amount thereof being 
paid to S, be transferred to, and regi.ster(Kl in the b<x>kR of the company in the names of the 
plaintiffs. Ill 1862 the plaintiffs completed the payment to S in respect of the shares, and 
during his lifetime received dividends in respect of the said shares. died in 1870, leaving 
a will, probate of which was granted to the defendant as his executor. In a suit brought h> the 
plaintiffs after demand of the shares from the defendant, and refusal by him to deliver them, 
to compel the defendant to transfer the shares to the plaintiffs and register the same in their 
names, the plaintiffs* case wa.s that the shares bad l>een held in trust for them, and that, 
consequently, their suit was not barred by lapse of time. llcM that the transaction between 
S and the plaintiffs did not amount to ‘‘ a trust for any speciffe purpose '* within the moaning 
of s. 10 of the Limitation Act, or to a trust at all, but to an agreement of which the plain- 
tiffs were entitkid to specific performance ; and the limitation applicable was that provided 
by cl. 113 of sch. II, Act IX 1871, and, therefore, the suit was not barred. Nor wore the 
plaintiffs di.sentitled to relief by reason of any laches or delay in bringing the suit. 

Suit to obtain delivery of certain shares in the Rangoon Iron Bazaar 
Company. The plaintiffs stated that, in 1860, one C824] J. H. Fowler was 
possessed of certain immoveable property in Rangoon, known as the Rangoon 
Iron Bazaar, and he agreed with certain other persons to form a limited com- 
pany to carry on the business of a bazaar, he himself to have one-fourth 

* Regular Appeal, No. 170 of 1875, against a decree of C. J. Wilkinson, Esq., Recorder 
of Rangoon, dated the lith of May 1875. 
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of the total number of shares. The second paragraph of the plaintiffs’ written 
statement was as fpllows : — “ That as^ the remaining three-fourths of the 
proposed company was to be mortgaged to the said J. H. Fowler, and as 
it was necessary to have seven iwrsons to form the company, it was arranged 
to associate six persons only with J. fl. Fowler in forming the company, 
each of the^id persons holding a number of shares in trust for a number of 
persons, to whom, on the liquidation of the mortgage in favour of J. H. Fowler, 
and on payment by them of the value of their shares, the shares 
would be transferred and registered in their names.” The company was 
started wnth tlie issue of 4,000 shares of Rs. each, of whicli one Fhrahim 
Isrnailjee Seedat took 1,000. The plaintiffs further alleged that the interest 
of the said Ehrahim Ismailjee Seedat in the 1,000 shares taken by him did 
not exceed 160 shares, the rest being held hy him in trust, among others, 
for the plaintiffs, for whom he held 120 shares, which it was agreed 
should remain in his name until the full value of them should be 
paid to him by the plaintiffs and until the mortgage to J. H. Fowler 
sliould be liquidated, when the 120 shares would be transferred to the plaintiffs 
and registered in their names ; that the plaintiffs, partly in 1861, and partly in 
1862, duly paid the said Ebrahim Ismailjee 8eedat for the said sliares, and the 
mortgage to J. 11. Fowler had been paid off : but the said Ebrahim Isrnailjee 
Seedat did not transfer the said shares to them ; that the plaintiffs had some- 
times received from Seedat dividends on the said shares : that Seedat died 
in June 1870, leaving a will, probate of which was shortly afterwards granted 
to the defendant as the executor named in the said will ; that the plaintiffs, 
accordingly, after making a demand for the said shares, brought this suit to 
compel the defendant, as the representative of the estate of Seedat, to transfer 
to them tlie said 120 shares, and to have the said shares registered in the 
plaintiff's’ names in the books of tlie company. They also sued for Rs. 435 
as their shares of the f323] dividends on the shares, which had been recovered 
by the defendant in a suit brought hy him against the company. The plaint 
was filed on the 1 1th December 1874. The defence was that the shares were 
a portion of the estate of the said Seedat; that he had not lield them in trust 
for the plaintiffs or other persons, but for liimsolf ; and tliat the plaintiff’s 
were not entitled to any portion of the said sliares or the dividends thereon. 
At the trial an objection was raised, that the suit was barred by limitation. 
The Recorder of Rangoon, Mr. Wilkinson, found that the plaintiffs’ case was 
made out, and held with reference to an issue as to limitation taken at the 
trial, that the defendant held the shares as a trustee for the plaintiffs, and that 
tlie suit was not barred by limitation. He, accordingly, gave a decree for the 
plaintiff’s The defendant appealed from his decision to the High Court. 

The grounds of appeal were that the sliares were not held by the defendant 
in trust for the plaintiffs ; that the claim was barred by limitation ; and that 
even if it was not barred by limitation, the plaintiffs, by their laches, had 
disentitled themselves to any I'elief. 

Mr. Ingram for the Appellant. 

Mr. Evans and Mr. Shtiill for the Respondents. 

The JucUment of the Court was delivered by 

Garthf G.J. (who, after finding on the facts in favour of the plaintiffs, 
continued) ; — It is now further contended that, assuming the plaintiffs are 
entitled to the shares, their present claim is barred by limitation. The 
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plaintiffs (no doubt foreseeing this difficulty) have attempted to guard against 
it in their plaint by stating that the shares were held for them by Seedat in 
trust ; and we observe that the learned Becorder has so* dealt with the case, ^ 
and has considered that, upon this ground, the suit is not barred by limitation. 

We feel great difficulty in adopting this view ; and even if we» could look 
at the transaction in the light of a trust, we do not see that there would be 
any answer to the plea of limitation. 

[326] If the facts proved by the plaintiffs gave rise to any trust, it would 
clearly not be “ an express trust,** or, in other words, “ a trust for any specific 
purpose,” within the meaning of s. 10 of the Limitation Act. It could only 
be one of those implied trusts, which result from particular relations existing 
between parties not created for any specific purpose, or by any express declara- 
tion of, or conveyance to, the persons who undertake the trust — see the notes 
to s. 2 of Act XIV of 1859, and authorities there cited (Thomson on Limitation, 
Ist ed., pp. 233 — 237). 

The transaction in this case as described by the plaintiff himself in his 
evidence is simply a contract, and nothing more. It was agreed, he says, 
between Seedat and the plaintiffs, that the plaintiffs should take 120 of the 
1,000 shares, which were allotted to Seedat ; and that when the plaintiffs paid 
for those shares, Seedat should transfer them into the plaintiff's names. The 
plaintiffs then paid Seedat for the shares within a reasonable time, and Seedat 
was bound to transfer them, and the breach of his agreement to do so would 
clearly have been good ground for an action for damages in England in a Court 
of law. 

But the plaintiffs had another remedy against Seedat, and that is the one 
which they seek to enforce in this suit, — viz., to compel him specifically to 
perform his contract by transferring the shares, and there is no difficulty in 
the plaintiffs’ way as regards limitation, because by clause 113 of the 2nd 
schedule of the Limitation Act, the three years’ limitation does not begin to 
run till ** the plaintiff has notice that his right is denied.” 

The plaintiffs’ right in this case, so far as appears, never was denied until 
immediately before the suit was brought. Indeed, so far as Seedat was con- 
cerned, he constantly and invariably admitted it ; so that the Statute pf 
Limitation is really no bar. 

But then the defendant says, that, in order to entitle the plaintiffs to a 
specific performance of this contract, they should, according to A well-known 
rule in equity, have come to the Court as early as they reasonably could. But 
this is one of that w^ell-known class of cases where one party to a contract* 
[327] has been allowed for years by the other party to enjoy all the beneficial 
interest which the contract could confer, but without being clothed with the 
title which would perfect his legal rights — as for instance, where a lessee under 
an agreement for a lease has enjoyed the property for years, as completely as 
if the lease had actually been granted. Under the circumstances if the 
intended lessor were to refuse the tenant his lease, or any of the benefits which 
he had a right to enjoy under it, the tenant might always come into a Court 
of equity, and compel the landlord to grant the lease. [See per Lord Bedesdale 
in Crofton v. Ormshy (2 Sch. & Lef., 583, at p. 604), Clarke v. Moore 
(1 Jon. & Lat., 723), Ridgway v. Wharton (6 H, L. C., 238, at p. 292), per 
Lord St. Leonards, and other cases, cited in Fry on Specific Performance of 
Contracts, 322.] 
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4 In the same way here, the plaintitfs have, from the time when they paid 
for these shares, enjoyed the beneficial interest in them ; and they never had 
^occasion to insist hpon their legal titfle to the shares being completed by 
transfer, until their title to them was denied by the defendant. 

We, therefore, consider that, in the result the decision of the learned 
Recorder was perfectly just, and we, accordingly, dismiss this appeal with costs. 

Appeal (lismissed. 


NOTES. 

[Sue I'hiniintmnhi v. Clnmiana Oaunder, (1896) 19 Mad. 891.] 
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PRIVY COUNCIL. 

The 24th, 26th and 28th November, JSTO. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith 
AND Sir R. P. Collier. 


A hi dun n i ssa K h a toon Def e n d an t 

versus 

Aiiiirunnissa Khatoon Plaintiff, ' 


[On Appeal from the High Court of Judicature, at Foit William in Bengal,] 

[ 41. A . 661 


Res-judicata -Execution proceedings - Act VI II of 1869, .ss. 102, 10‘i,aiui 
208— Act XXJJl of 1861, s. 11, 

The question which, under s. 11, Act XXIII of 18GJ, may be determined by a Court 
executing a decree, must be between parties to the suit in which the dooroc was passed, and 
mpst relate to the execution of the decree. 

[828] A person who was not on the record when the decree was made, does not constitute 
himself a party to the suit by applying for execution, and a question as to his legitimacy is, 
consequently, not one which the Court executing the decree is competent to entertain. A 
declaration by a Court in execution prc'ceedings, that a person not a party to the suit apply- 
ing for execution is legitimate, since it is made without jurisdiction, cannot, under s. 2, Act 
VIII of 1859, be pleaded as a bar to a regular suit in which it is sought to establish the 
illegitimacy of the applicant. 

Sections 102 and 103 of Act Vlll of 1859 relate only to proceedings prior to decree, and 
not to proceedings in execution. * 

Section 208 of the same Act does not apply where the person seeking to execute is not a 
transferee from the original decree-holder either by assignment or operation of law. The 
section does not apply to cases where ihe right to an equitable interest in a decree is seriously 
contested ; and was not intended to enable a Court to try, on an application for execution, 
such an important question as the legitimacy of an heir. 

Since proceedings under s. 208, Act Vlll of 1859, are, by s. 364 of the Act, not liable 
to appeal, a suit would, probably, lie to reverse an order passed therein. 

• [Confirming 20 W. R. 306.] 
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This appeal was preferned from a decision of a Division Bench of the 
Calcutta High Court, Couch, C.J., and Glovkh, J. (20 W. R., 305), dated the^ 
26th July 1873, aliirming a decision of the Subordinate Judge of Dacca, dated « 
the 29th September 1871. 

The suit was brought to set aside certain proceedings taken by the 
defendant Abidunnissa, in execution of a decree which she had obtained against 
the plaintiff Amirunnissa, and for a declaration tliat a child named Wajod Ali, 
who had in those proceedings been declared to he the posthumous son of 
Abidunnissa’s husband Wahod Ali, was not* the son of Walied Ali. The 
principal question for determination was, whether such a suit could be main- 
tained. Both the lower Courts held that the suit might be maintained, and 
found as a fact that Wajed was not the son of Wahed. 

The rnatorial facts of the case, and tlie nature of the previous proceedings 
out of which it arose, are fully sot forth in their Lordships’ judgment. 

Mr. Dojfuc, who appeared for the appellant Abidunnissa, contended 
that the question as to Wajed Ali’s legitimacy had been [329] tried and 
determined in the execution proceedings by a Court of competent jurisdic- 
tion, and could not, under tlie provisions of s. 2, Act Vlll of 1859, bo re- 
opened in the in-esent suit. He cited the following cases : Soorjoimncc Dance 
V. Suddanund Mohtpatter (12 B. L. R., 304), Chotodliry Wahed Alt v. 
Mtassamut Jiimaee (11 B. L. R., 149), Aga Si/ed Abdool lionsain v. Letiame 
atid Snadden (13 Moore’s I. A., 69), Hiighuniiudim Haiti v. Sttmessar 
Panday (13 B. L. R., 489), and Hurrolal J)oss v. Soojaimit Alt (8 W. R., 197). 

Mr. Leith, (J.C., and Mr. C,\V, Amthoon (or the Respondent were not 
called upon. 

The Judgment of their Lordships was delivered by 

Sir R. P. Collier . — The facts necessary to the understanding of the 
question which arises in this appeal may be thus shortly stated : 

Wahed Ali brought a suit against his fatlier .\bdool Ali, to I'ocover pos- 
session of a considerable quantity of landed property, and it may bo enough 
for the present purpose to describe the subject of contention between them 
thus : The father had executed certain liibbanamalis in favour of his son, when 
that son was an infant : it was alleged on the part of the father that the son 
had, subsequently, executed certain ikrarnamalis, whereby he divested himself 
of the benefit which he derived under the previous hibbanumahs. The Court 
of First Instance dismissed the suit of the son, with the exception of that part 
which related to some property which ho derived from his mother, and about 
which no question arose. Upon that, Wahed appealed to the High Court. 
Pending the appeal, Wahed died : and thereupon the High Court, as it appears 
to their Lordships under the powers given them by s. 103 ■' of .\ct VIII of 1859, 
substituted his widow Abidunnissa for Wahed for the purpose of prosecuting the 
appeal. The appeal was prosecuted: the High Court found the ikrarnamahs to 
have been invalid, and reversed thedecision of the Court below. The Court observe 

• [Soc. 103 : — If any dispute arine an to who in the legal 
Proceeding in case of rcprcHentativo of a decoaacd plaintiff, it shall be compoteiit to 
dispute as to who is the the Court either to stay the suit until the fact has been duly 
legal representative of a determined in another suit, or to decide at or before the hearing 
deceased plaintiff. of the suit who shall be admitted to be such legal representative 

for the purpose of prosecuting the suit.] 
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that, since [380] the death of Wahed, disputes have arisen, and litigation is 
* now pending, concerning his proper legal representative ; and for the purpose 
of prosecuting thiscappeal we have admitted his widow Mussamut Abidunnissa 
Khatoon to be his legal representative.” At the conclusiom of the judgment 
they thus express themselves : “ The decree of the Court below is reversed with 
costs. Confining ourselves to the^ matters in issue in the present suit, our 
decree will proceed on' the basis of the validity of the three deeds of gift, and 
the invalidity of the later documents. We shall declare that Moulvi Wahed 
Ali was in his lifetime, and that tfiose who are now by law his heirs and 
representatives are, entitled to a decree for setting aside the documents relied 
upon by the respondents, ancLfor the recovery of the property sued for.” It is 
to be observed that the decree drawn up in pursuance of this judgment does not 
conform to that portion of the judgment in which it is said that the represen- 
tatives of Wahed are entitled to a decree for the recovery of the property sued 
for. The decree is in these terms : — “ It is declared that the several ikrar- 
namahs and miras pottahs, dated respectively the 29th Falgoon 1259, 16th 
Aughran 1263, 6th Jeyt 1264, and the 15th Aughran 1263, were of no effect 
and void against Moulvi Wahed Ali in his lifetime, and are void against his 
lawful representatives. And it is further ordered and decreed that the 
defendants, resix>ndents, who appeared in this appeal, do pay to the plaintiffs, 
appellants, the sum of Bs. 3,000.” So, in fact, all that could be executed 
under this decree is the order for costs, the rest of the decree being 
declaratory only. 

It has been argued, however, that the decree ought to be taken to be in 
conformity with the judgment. Their Lordships are by no means satisfied 
that this decree imirrovide crmnavit. If it were necessary, they would be 
disposed to take it as it stands, and to declare that the rights of the parties 
were determined by it. But, in the view which they take of the case, it is not 
necessary to decide this point ; and it may be assumed for argument’s sake that 
the decree is in conformity with the latter words of the judgment which have 
been read. 

An appeal was preferred from this judgment to Her Majesty [881] in 
Council, and in 1875 the judgment was reversed (see 15 B. L. B., 67 ; S.C., L. B., 
2 In. App., 87). In the meantime, however, ponding the appeal, certain 
execution proceedings wore taken. The widow Abidunnissa applied for oxo- 
ciAion on behalf of herself, and also, in a different character, as guardian of 
an infant son, Wajed Ali, whom she alleged to have been born to her husband 
after her husband’s death. The legitimacy of this child was disputed by 
Abdool Ali. Certain other parties also applied for execution, Messrs. Wise 
and Dunne ; but, as nothing appears to turn on the proceedings taken by them, 
no further mention will bo made of them. 

The Judge of Dacca, before whom the case originally came, appears to 
have held that he bad no jurisdiction in a mere execution proceeding to deter- 
mine such a question as the legitimacy or the illegitimacy of Wajed Ali, the 
son whom the widow had put forward as being legitimately born to Wahed. 
Unfortunately, we have not the original judgment of the Judge of Dacca before 
us. But we come to the conclusion that the Judge so decided, from the first 
order of the High Court on remand, and w^hat proceeded from the Judge upon 
the remand. The High Court, in remanding the case, made these observations: 

The lower Court has assigned no good reason whatever for not entertaining 
and disposing of the application for execution made in this case. Under 
SB. 102 and 103, and s. 208 of Act VIII of 1859, the case may, so far as anything 
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has been shown to us to'the contrary, be perfectly well disposed of without 
separate regular suit.” And thereupon they remanded the case to be disposed 
of by the Judge of Dacca, and directed him to determine the question of the 
legitimacy of Wajed Ali. After a second remand, this question was heatd and 
decided by the Judge of Dacca, and decided against the widow, the Judge 
holding that Wajed Ali was suppositious.* Subsequently, on appeal, the same 
matter came before the Court ; and two Judges of the ^ligh Court reversed the 
judgment of the Judge of Dacca, and Ijeld that Wajed Ali was the legitimate 
son of Wahed. They refer to the proceedings in this manner : They state : 

The question that is now before us is, [832] whether the person who goes by 
the name of Wajed Ali is or is not a posthumous son of the said Wahed 
Ali ; and whether, therefore, one Abidunnissa, who is admittedly the guardian 
of Wajed Ali, if there is such a person in reality, is entitled to execute the said 
decree partly in her own right and partly as mother and guardian of the said 
Wajed Ali,” — and they decree, — “ that Abidunnissa bo declared entitled to 
execute the whole of her decree against the judgment-debtor before us,” — 
that is, in her two capacities, partly for herself and partly in her new capacity 
of guardian of Wajed Ali. It appears to their Lordships, that she, in her 
character of guardian of Wajed Ali, became a new party in these proceedings, 
just to the same extent that Wajed Ali would have become himself, if, after he 
had come of age, he had appeared by his attorney. 

Upon this, Abdool Ali having died, his widow Amirunnissa instituted the 
present suit for the purpose of setting aside the last judgment which has been 
referred to mainly upon two grounds ; in the first place, that in an execution 
proceeding it was not competent to the Court to entertain such a question as 
the legitimacy of Wajed ; and secondly, upon the merits. On the other hand, 
Abidunnissa contends that the suit is not maintainable* because the very 
question has been decided between the same parties in a previous suit by a 
Court of competent jurisdiction. In other words, she pleads res judicata, and 
she also joins issue upon the merits. 

As far as the merits are concerned, both Courts have found that Wajed 
was not the son of Wahed ; and the sole question before their Lordships is this, 
whether this question is 7'cs judicata or not. There is no doubt that, in the 
execution proceeding which has been referred to, the very same issue was tried 
between the same parties. The sole question is, whether the Court bad 
jurisdiction in such a proceeding to try it. 

Some attempt was made to establish that Abdool had originally consented 
to the exercise of this jurisdiction, but their Lordships cannot assume this. 
The inference appears to them the other way. They have not the record 
of the first proceeding before the Judge of Dacca; but the Judge of Dacca 
decided that he had not jurisdiction to determine the question in that 
[388] suit. It appears to their Lordships that it ought not to be assumed 
that he would have come to that conclusion unless the objection had been 
raised; the assumption would be the other way. They cannot, therefore, assume 
consent even if consent would have given jurisdiction in such a case. 

The question, whether the jurisdiction existed or not, depends entirely 
upon the construction of certain sections in two Acts which have been referred 
to ; the first being Act VIII of 1859, and the second, Act XXIII of 1861. The 
sections of the first Act relied upon by the Court in their first remand, are 
as. 102, 103, and 208. The first sections, 102 and 103, relate to the substitution, 
in the case of the death of a sole plaintiff or surviving plaintiff, of a legal repre- 
sentative of such plaintiff. The 102nd section refers to cases where there is 
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no dispute. Section 103 is the section which, as before observed, was acted upon 
in this case, when Abidunnissa was allowed to prosecute the suit, and is to 
this et!'oct : If a'ny dispute arise to who is the legal representative of a 
decefi^ed plaintiti', it shall be competent to the Court either to stay the suit 
until the fact has been determined in another suit, or to decide at or before the 
hearing of the suit who shall be adn:>itt 0 d to be such legal representative for the 
purpose of prosecuting the suit. ” Under the terms of this section, it not being 
decided by t\^e Court t\iat Ahidunpissa was t\\e legal representative of her 
husband, she was adiAitted “ for the purpose of prosecuting the suit ; those 
])eing the very words used hy the Court in their judgment. This section mani- 
festly cannot apply to the case of Wajotl, because this section, which comes 
under the heading of “ proceeding before judgment ”, has reference only to a 
state of things existing before the hearing of the sui" or at the hearing of the 
suit ; and before and at the hearing of the suit there was no suggestion what- 
ever that Wajed had any interest whatever in it. 

Then we come to s. 208, which, undoubtedly, is a section relating to pro- 
ceedings for execution, and after judgment and decree. It is to this effect : — 
“ If a decree shall he transferred hy assignment or hy operation of law from the 
original decree- lioldoj- to any other person, application for the execution of the 
decree may he made by the person to whom it shall [331] have been so trans- 
ferred, or his pleader ; and if the Court shall tliink proi)er to grant such applica- 
tion, the deciee may be executed in the same manner as if the application were 
made by the original decree- holder. ” It appears to their Lordships, in the first 
place, that, assuming Wajed’to have tiie interest assorted, the decree was not, 
in the terms of this section, transferred to him, either hy assignment, which is 
not pretended, or by operation of law, from the original decree- holder. No 
incident had occurred on which the law could operate to transfer any estate 
from his mother to him. There had been no death ; there had been no devolu- 
tion ; there had been no succession. His mother retained what right she had ; 
that right w^as nob transferred to him : if he liad a right, it was derived from his 
father ; it appears to their Lordships, therefore, tliat Vie is not a transferee of a 
decree within tlie terms of this section. 

Their Jiordships have further to observe that they agree with the Chief 
Justice in blie view which he expressed, -that tiiis was not a section intended 
to apply to cases where a serious contest arose with respect to the rights of 
persons to an ecjuitahle interest in a decree. It was not intended to enable them 
to try an important question, such as the legitimacy or illegitimacy of an heir. 
They are further fortified in this view by the consideration that, under s. 364 of 
this Act, no appeal would lie from any judgment or decision given in a pro- 
ceeding under s. 208 ; it aiqiears difficult to suppose bliat such an important 
question as this should he trialde without appeal. Therefore, in their Lord- 
ships' view, agreeing with that of the Chief Justice, s. 208 does not apply. Even 
if it did apply, it would ajipoar to their Lordships that, inasmuch as proceedings 
under it are not subject to appeal, probably a suit would lie for the purpose 
of reversing an order made in pursuance of it. 

Act VI 11 then being cli.s posed of, we next come to the second Act, Act 
XXIil of 1861. The sole section relied upon has been the 11th, which is in these 
terms : “ All questions regarding the amount of any mesne profits which, by 
the terras of the decree, may have been reserved for adjustment in the execution 
of the decree, or of any mesne profits or interest which may be payable in respect 
of the subject-matter of a suit, between the [SSd] date of the institution of the 
suit and execution of the decree, as well as questions relating to sums alleged to 
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have been paid in discharge or satisfaction of the decree, or tlie Jike, and any 
other questions arising between the parties to the suit in which the decree was 
passed, and relating to the execution* of the decree, shjjl be determined by 
order of the Court executing decree, and not by separate suits, and the order 
passed by the Court shall he open to appeal.'* Their Lordships quite accede 
to the view of the learned counsel for tlie appellant, that this section was 
intended to enable questions to he tried in execution cases whicli could not 
have been so tried before, and to provide, as might have been expected, an appeal 
from decisions in sucii trials ; but the question narrows .itself to tins, whether 
the present case comes under these words : “Any other questions arising between 
the parties to the suit, in which the decree was passed, and relating to tiie 
execution of the decree. " There must ho two conditions to give the Court 
jurisdiction. The question must he between parties to the suit, and must relate 
to the execution of the decree. 

Their Lordships are of opinion tliat it would he straining the words of this 
section beyond any legitimate construction which could he jmt upon tliom, to 
apply them to the present case. In their judgment, Wajed Ali, appearing by 
his mother (and, as before observed, it would have been the same tiling if ho had 
been of age and had appeared in the usual way by liis attorney or mooktear), 
in no proper sense of tlio word was a party to this suit. No rights of Wajed 
Ali were determined or considered in the suit. He was not on the record when 
judgment was given, nor when the decree w^aa made. He subsequently applied 
for execution of the decree ; but it appears to their Lordships impossible to say 
that a person by merely applying for execution of the decree therohy constitutes 
himself a party to the suit. Their Lordships are, therefore, of opinion that 
this section does not apply. 

Under these circumstances, their Lordships have come to the conclusion 
that the issue which has been referred to in the case was not res jit.<hvaia hy a 
competent Court in a conqietent proceeding : and for this reason thev will 
liumbly advise Her [ 336 ] Majesty to aflirm tho judgment of the High Court 
and to dismiss this appeal with costs. 

, Appeal (hsmissed. 

Agents for tlie Appellant : Messrs. Lawford and Waierhonsr. 

Agent for the Respondent : Mr. L. Wilson. 


NOTES. 

[ PARTY TO SUIT— RES JUDICATA— BAR OF S. 244, C. P. C., 1882— 

1. All alleged traii.sfcroe by inoreJy applying for i-xecution of thi> docrwj dooH not constitute 
himself a party to the suit : — (1878) 8 Cal. 371. 

2. Kven where the allegation is tliat the decree had been purchased benntni and the 
party alleging herself to be the real purchaser was the applicant .—(1878) 8 t3al. 871. 

3. When the question is whether the property in dispute belongs to the judgment-debtor 
or to his estate or not, and that que.stion is raised in a proceeding in execution between parties 
to the suit or their representatives, it matt<*rs not on what grounds the objection is taken to 
the property being made the subject of execution and the question is fine to be determined in 

* execution and section 244 (C.P.C., 1882) bars a separate suit (1893) 17 Mad. 399. 

See also (1890) 17 Cal. 711 F. B. 

4. Where the claim set up IS as sei^’icevataiidar, regular suit barred (1894)19 Bom. 828. 


559 



I.L.& 2 Gal. 887 


OHONESSUB EOOBB V. 


< 

6. When the plea of estoppel is available to a decree-holder, it is likewise available to 
the purchaser at the execution sale as his representative or as one claiming under him : — 
(1894) 18 Mad. 13. 

c 

6. Where all the conditions prescribed by section 13 of the Code of Civil Procedure as 
necessary to bar the trial in a subsequent suit of an issue adjudicated upon in a previous suit 
exist, the fact that in the first suit the defendant was an execution creditor and in the second 
he is a purchaser at the execution sale makes no difference as to the second suit being barred 
by res judicata : —(1894) 18 Mad. 13. 

7. Order in execution of a decree, as to whether interest in decree passed by a deed : — 
(1878) 4 Cal. 209.] 


[9 Cal. 886] 

FULL BENCH. 

The 11th December, 1876, and 22nd Fehruartf, 1877. * 

Present : 

Sir Richard Garth, Kt.. Chief Justice, Mr. Justice Kemp, 

Mr. Justice Macpherson, Mr. Justice Markby, and 
Mr. Justice Ainslib. 

Dhonessur Kooer Decree-holder 

* versus 

Roy Gooder Sahoy Judgment-debtor.’^ 

Limitation Act (IX of 1871), sched II, art, 167— Application for 
execution of decree — Suit, 

Per Garth, C.J., and MARKBYand AINSUE, JJ. (KKMPand MaCPHERRON, JJ., dissent- 
ing). — The periods of huiitation prescribed in sched. II of Act IX of 1871 are to bo computed 
subject to the provisions contained in the body of the Act. 

An application made on the 8th January 1875, to execute a decree, ithe last preceding 
application having been made on the 8th January 1872, was held to be within the time 
allowed by art. 167, sched. II, Act IX of 1871. 

Per Curiam, — The word ‘ suit,’ as used in the Act, does not include * applications.' 

Oh the 8th January 1872, Dhonessur Kooer applied for execution of a 
decree against Roy Gooder Sahoy, but took no further steps in the matter till 
the 8th January 1875, when she made a fresh application to execute the decree. 
Both the lower Courts held that this application was barred by the Limitation 
Act. The decree-holder appealed to the High Court when, in consequence of 
the opinion expressed by JACKSON, J., in Banee [8871 Kant Ohose v. Haran 
Kisto Ghose (24 W. R. 405) being in conflict with the opinion of McDonell, J., 
in the same case, and with the opinion of Birch and McDonell, JJ., in Baja 
Prnmotha Nath Boy Bahadoor v. Watson (24 W. R. 303), Kemp and Birch, JJ., 
who heard the appeal, referred the following questions for the opinion of a Full 
Bench : — 

1, Whether the periods of limitation prescribed in Act IX of 1871, 
sched. II, division 3, are to be computed subject to the provisions contained 
in the body of the Act ? 

* MiBOdllaneous Special Appeal, No. 109 of 1876, against an order of £. Drummond, Esq., 
Judge of Eilla Sarun, dated the lUb February 1876, affirming an order of 8. W. DaOoatA, 
Esq., Subordinate Judge of that district, dated the 28th of Hay 1875. 
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2. Jf the provisions bf the Act apply to sohed. II, division 3, is the word 
suit ' to 1)6 interpreted so as to comprehend ‘ applications ’ in execution of 
decree ? * • 

Baboo Bhoyruh Qhunder Damrjee (with him Baboo Bama Churn Banerjce) 
for the Appellant. — Section 13 of the Limitation Act provides that, “in computing 
the period of limitation prescribed for any suit, the day on which the right to 
sue accrued shall be excluded.’* It is submitted that an appli(;ation for the 
execution of a decree is a suit within the meaning of that ’section. | AlNSLlK, J. 
-This Court has ruled more than once that the word ‘ suit ’ in s. 1, cl. (a), does 
not include applications.] Yes, tliat must bo admitted : see liukini Numiini 
Mitt(ir V. Bhoqohan Chunder Hoy (14 B. L. 11., 144, note) and Hnyhoo Nath 
Doh.h V. Bhiromonee Pat Mokadehae (24 W. B., 20) : but in Raja Proviotho Nath 
Jioyv. Watson (24 W. R.,303), liiRCH and McDonkTjL, ,TJ., following the dejcision 
in Ilurrd Chiinder Ray Chowdhry v. Suoradhonre Dvhta (IV L. B., Su]). Vol,, 985), 
held, that the word ‘ suit ' in s. 14 of the Act does include applications for the 
execution of decrees. In the case last cited, Peacjock, C.d., says, with respect 
to proceedings in execution “ the word ‘ suit ’ does not necessarily mean an 

action Any proceeding in a Court of justice to enforce a demand is a 

‘ suit ’ ; and this view was adopted by Stuaut, C.J., in c.pposition to tlio rest of 
the Court, in the recent case of Jiwan Svmjh v. Barnam Sfnqh (1. L. B., 1 All. 
97). Wherever a proceeding is not strictly a proceeding to enforce a demand, 
special provision seems to have been made [338] foFit. Thus .s. 13 si)eciully 
provides for certain applications, and s. 15, ex])lanation 2, enact.s that a plain- 
tiff resisting an appeal presented, on tlie ground of want of jurisdiction, shall be 
deemed to be prosecuting a suit within the moaning of tliat section. The same 
larger sense api)ears to be attached to the word ‘ suit ’ in s. 7, which deals with 
tlie case of persons under legal disability. But, apart from tho ai)))lic}il)ility of 
8. 13 to proceedings in execution, it is submitted that the ai>pellant’8 application 
was made within the period allowed by art. 1G7 of tlie 2iul sclu*cl. The 
heading of the 3rd column, “ tim'e when penod begins to run,” is soniewliat 
ambiguous ; but the ambiguity is removed if for ‘ when ’ wo road ‘ from which ‘ or 
‘ from wheu.| The corresponding expression in the body of the Act is ' from tlie 
time when see ss. 18, 19, 20, 21 and 25. Had tho word ‘ from ’ l)oon used, the 
day on which the preceding application was made must have been excluded — 
Act I of 1868, 9. 3, cl. 2.* fCJAHTH, C.J. — Unless tho day be excluded, time 
would bngin to run before the decree was passed.] Yes, instead of three years 
there would be only three years minus one day, and supposing the time 
specified in the 3rd column had been one day, the applicant would, in fact, 
have had no time at all. The Privy Council have held, on general principles, 
that the six months allowed for api)oals to Her Majesty in Council must be 
reckoned exclusive of the day on which the decree appealed from was 
pronounced — In the matter of the Petition of Ramanooqr a Narain (13 W. B., 
P. C., 17), 

Baboo Rally Kissen Sein for the Respondent. — Tho 2nd sched. of Act IX 
of 1871 provides periods of limitation for suits, appeals, and applications ; and 
the heading of the 3rd column is the same, whether suits or applications are 
referred to. In the case of suits, however, s. 13 expressly enacts that the day 
on which the cause of action arose shall be excluded. This would be wholly 
unnecessary if the word ‘ when ’ in the heading of the third column is to be 
read as * time from when. ’ Throughout the Act the distinction between ‘ suits/ 

*[Sec. 3, Cl. 2 : — For the purpoRe of excluding tho first in a Kcries of days or any other 
period<of time, t shall be suffioiont to use the word ** from."] 
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‘ appeal^/ and ' applications ’ is carefully marked, and [3893 the limitation of 
the provisions of s. 13 with respect to suits eo nomine shows that the Legisla- 
ture did not intend the section to have the wide application now contended 
for. 


Baboo Bhoynib Chuiider Banerjee in reply. 


Cur. adv. vult. 


Garth, G.J. — The Judgment which I am about to pronounce is concurred 
in by Markby and AlNSLIE, JJ. 

1. We are of opinion that the periods of limitation prescribed in the 2nd 
sohed. of the Act of 1871 are to he computed subject to the provisions con- 
tained in the body of the Act. The schedules form a part of the Act and 
must he read together with it for all purposes of construction. 

2. We think that the word ‘ suits ’ in the Act of 1871 was not intended 
to include * applications.’ In the Act of 1859 the word might have had a more 
extended meaning ; but in the Act of 1871 a distinction seems to have been 
carefully drawn between ‘ suits,' ' appeals,’ and ‘ applications ’ ; each of these 
subjects being separately dealt with, and in different divisions of the schedule. 

3. It appears to us, however, that, in the special appeal which is the 
subject of this reference, the Courts below were wrong in refusing the application 
of the decree-holder upon the ground that she was barred by lapse of time. It 
was obviously the intention of the Act to give the decree-holder three years, 
and not less than throe years, from the time of his former application, for the 
purpose of making a fresh one. And the only way of carrying out that intention, 
and putting a reasonable construction on the Act, is by excluding the day upon 
which tlie former application was made from the computation of the three 
years. It could hardly have been the intention of the Legislature that the 
three years’ limitation sliould begin to run before the first application had been 
made : and yet tliis would be the necessary consequence of the construction 
which has been adopted by the Courts l)elow. 

[340] It is perfectly true that the provisions of s. 13 do appear to give 
some colour to that construction ; and it is impossible to construe the words in 
question in either wav without some apparent inconsistency ; but by reading 
the phrase at the head of the schedule, ‘ time when the period begins to run ’ as 
meaning ‘ time from which the period begins to run,’ we think we should be 
doing no real violence to the language of the Act, and that we should be, 
undoubtedly, carrying out the intention of the Legislature. 

In our opinion, therefore, the application was made by the decree-holder 
in due time: the judgments of both the lower Courts should be reversed ; and 
the case should be remitted to the Court of First Instance to be dealt with upon 
its merits. 

The appellant will he entitled to his^costs in this Court as well as in the 
Courts below. 

Kemp, J. (Macphkrson, J.. concurring). — We agree in thinking that an 
' application ’ is not a * suit ' within the meaning of the Limitation Act. But we 
are unable to say that we concur in the rest of the judgment just delivered. 
We think, nevertheless, that the result arrived at is probably in accordance with 
the real intention of the Legislature. 


NOTES. 

I This case was followed in V, K. Qujav v. V. p. Barve, (1878) 2 Bom., 673. J 
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CS41] PRIVY COUNCIL. 

The 29th mid 30th November^ 

Present : 

Sir J. W. Colvilb. Sir B. Peacock, Sir M. B. Smith and 
Sir R. P. Collier. 


Konwar Doorganath Roy Plaintiff 

versua 

Ram Ch under Sen and others Defendants. 


[On Appeal front the Uigh Court of Judicature at Fort William m Bengal,] 

[ 4 1. A. 32] 

llmdu law — Endoivnient — Powers of Shebait- Alienation — 

Notice to purchaser, 

A plaiiitilT who seeks to set aside an alienation of lands on the ground that they arc 
debutter, i e., dedicated in perpetuity to support the worship of an idol, must give strong and 
clear evidence of the endowment. The mere fact that the rentt^ of a particular mehal have 
been applied for a considerable period to the worsliip of an idol, is not suHicient proof that the 
mehal is dobuttor. 

The sliebait, or manager, of a debutter estate has authority whore the purposes of the 
endowment require it, to raise money by alienating a part of the estate, his position being 
analogous to that of a manager of an infant hjir under the Hindu law. The cases of Himiumtan- 
persad Panday v. Mussamui Bahooee Munraj Koenuref ee (6 Moore’s 1. A., ;Wd) and Prosunno 
Kuniari Debya v. GoUib Cknnd Baboo (M B. L. R., 150 ; H. c., L. U., 2 Ind. Ap., 145) 
referred to and approved* 

The written conveyance of certain lands stated them to be dobuttor, and to be alienated to 
raise money to repair the temple of the idol. In a suit to set aside the alienation, it appeared 
that, at the time of the transaction, the temple required repairs, but that the vendor had not 
applied the whole of the purchase-money to that purpose. There being no ividcnce of anv 
collusion on the part of the purchaser, or that he was aware at the time of the purchase that 
the money was to be applied otherwise than the conveyance expressed, held, that the .sale w^s 
valid. 

Even if it had appeared that the purchaser had notice that the whole of the purcha.so- 
money was not required for the purposes of the endowment, but that part of it wau to be 
expended on other objects, an action would not lie to set aside the sale altogether, since the 
purchaser would be entitled to be reimbursed so much of the money as had lieen legitimately 
advanced. 

This was an appeal from two decrees of a Division Bench of the Calcutta 
High Court, dated the 21st April 4874, reversing a decree of the Officiating 
Subordinate Judge of Zillah Moorshedabad, dated the 6th January 1873. 

[342] The suit in which these decrees were pronounced was brought by 
the appellant, Konwar Doorganath Roy, as plaintiff, to recover from the 
defendants, the respondents on the apical, khas possession of a mehal, named 
Gopeejan or Goaljan, which the plaintiff contended was debutter, and belonged 
to him as shebait of an idol named Radha Mohun Thakoor, to whose worship 
it had been dedicated by his, the plaintiff’s, ancestor, Rajah Mahanund Roy, 
but which be alleged had been unlawfully alienated by his grandmother, Rani 
Rashmoni, to the persons from whom the defendanti^ derived their title. 
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Eajah Mahanund Boy, by whom the plaintiff alleged that the idol had been 
endowed, died in the year 1805, leaving three sons, Ram Krishna, Joy Krishna, 
and Bijoy Krishntii, who became entitled on his death to succeed to his pro- 
perty i:i eijUrxl shaves. Bam Krishna died without issue, leaving a widow, Bani 
Bhagiruthi, as his heir. On the death of Joy Krishna and. his wife, without 
issue, his share passed to Bijoy Krishna, who thus became entitled to b wo- thirds 
of the property which had belonged to his father, Bajfth Mahanund. Bijoy 
Krishna died in 1832, without issue. Shortly before his death he executed an 
anuinati patro, whereby he gave bis widow, Bani Bashmoni, a life estate in the 
whole of his property, with authority to adopt a son. In pursuance of this 
power, Bani Bashmoni adopted Konwar Krishna Chunder, who died without 
issue in 1843, leaving in his tuin authority to his widow, Bani Prosunnomoyi, 
to make an adoption. Konwar Doorganath Boy, the present appellant,, was 
adopted by Prosunnomoyi. Bani Bashmoni died in 1870 having retained, up to 
the time of her death, the possession and management of Bijoy Krishna's 
estate. 

In the year 1834, proceedings were instituted against Bani Bashmoni by 
Bani Bhagiruthi, the widow of Bam Krishna, to recover her husband’s one-third 
share of the lands, ttc., which he had inherited from his father, orwhich Bash- 
inoni had taken ppssessioji. A final order was passed in these proceedings in 
Doceml)or 1841, by whicb it was, among other things, directed that Bhagiruthi 
should receive from Bashmoni 120 out of the 360 bighas of “ the brammottar 
tarraf of Gopeej an . ” 

Subsequently, in the year 1847, Bashmoni, on payment to [343] her of a 
sura of Bs. 1,900, executed a maurasi and mokurari patta of tlie remaining two- 
thirds share of Gopeej an, to two persons, named Ram Soondur Sen and Nimai 
Soondur Roy, at an annual rent of Rs. 325 ; and in the year 1849, by a deed of sale 
to one Soodha Krishna Son, she permanently assigned over Rs. 300 annually 
out of the rent of Rs. 325 payable to lier. The terms of tliese two instruments, 
in so far as they are material, will be found sot forth hereafter in their Lordships' 
judgment. 

in the year 1855, Rani Prosunnomoyi, representing herself as acting as 
guardian of Konwar Doorganath Roy, and as shebait of the idol Radha Moiiun 
Thakoor, sued to have the above mentioned instruments set aside ; but it was 
held by tlie Sudder Court, aflirining the decision of the Principal Sudder Ameen 
of Moorsliedabad, that they could not ho set aside while Rani Bashmoni lived. 

The pi’osent suit was brought in 1871, after the death of Rani Bashmoni, 
wdth the object of liaving the instruments executed by her in favour of Ram 
Soondur Son and Nimai Soondur Roy, and of Soodha Krishna Sen, set aside ; 
and of recoverin * the Gopeej an mehal, less the 120 bighas taken by Rani 
Bhagiruthi, under the order passed in December 1841. 

The defendants, who were the re^esentatives in title of the alienees, 
raised various pleas. They objected that the plaintiff was not legally adopted ; 
that the suit was barred by limitation ; that the property was not in fact 
debutter ; and that the alienations by Bashmoni had been made for just and 
necessary purposes, in the written statement of some of the defendants, the 
alienations were said to have been made in order to raise funds to pay the 
Government Revenue of other mehals. By others of the defendants, they were 
said to have been made for that purpose, and to pay for “repairing %he temples 
of the idols.” The Subordinate Judge decided in favour of the plaintiff on aU 
the issues, and gave him decree for possession of the property claimed. Two 
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separate appeals against tl;jis decision, on behalf of different defendants, were 
heard together by the High Court, who were of opinion that the proi>erty hod 
not been proved to be debutter, and held that the alienaticms were valid. Both 
[3443 api^eals were, accortlingly, decreed against the plaintiff, who then brought 
the present appeal to Her Majesty in Council. 

Mr. Leith, Q. 0,^and Mr. G. Williainson for the Appellant. 

Mr. T. H. Coiuie, Q. C., and Mr. Joseph Graham for the Respondents. 

The following cases were cited in the course of the ilrguniont : — Maharanee 
Shibessotiree Debut V. Mothooranath Acharjo (13 Moore’s LA.. 270); Juggut 
Mohinee Dossee v. Hophheemonee Dossce (10 B. L. R., 19 ; s.c., 14 Moore’s 
I. A., 289; 17 W. R., 41) ; Pros anno Kumar i Debi/a v. Gal ah Chand Baboo (14: 
B. L. R., 450 ; s.c., L. R., 2 Ind. Ap., 145) ; Brojosoonderg Dcbya v. liamie 
Laehmee Konwarce (15 B. L. R., 176, note; S.C., 20 \V. R., 95) ; llunooman 
Pershad Panday v. Mussam/U Babooee Mimraj Koonweiec (6 Moore’s 1. A., 
393). 

The facts of the case and the arguments relied on by the parties, fully 
appear in their Lordships’ Judgment, which was delivered 1 )y 

Sir M. E. Smith. — Tliis is a suit brougiit by the appellant Konwar 
Doorganath Roy to set aside certain alienations of two-tiiirds of an ancestral 
mehal called Gopeejan, made by his grandmother Rani Raslnnoni, on the ground 
that the mehal had been dedicated to the worship of an idol Radha Mohun 
Thakoor. The respondents are the successors of the original grantees, or 
persons deriving title from them. To show the position of Rashmoni at the time 
she made the alienations in question, and that she may have acted not merely 
as the widow and heiress of her deceased liusband Roy Bijoy Krishna, an 
anumati'patra lias been put in, whicli gave her, undoubtedly, special powers. 
The anuinati-patra, or so much of it as is material is as follows : — “You 
are my wife. You have no children born to you. 1 am now very ill in 
body. 1 have no hope of life. On my death there will be no one to perform 
the ancestral deb- kirti (worship of the gods), <&c., and offer the jalpinda (funeral 
cake and libations of water) of [34i] rny ancestors. For the observance of 
all these rites, and of the jalpinda to the ancestors, as well as the preservation 
of the zamindaris, lakhiraj, dehutter, Ac., 1, in my sound mind, give you 
permission, on my death, to keep possos-sion of my zamindaris, dehutter, Ac., 
recording your own name in the Colloctorato sherishta, to remain in enjoynxjnt 
of the profits, and to defray the expenses of the deb-kirti during your lifetime, 
and to adopt one or two sons horn in the family of true Brahmans. On your 
death, that' adopted son will succeed to all properties ; and on the said adopted 
son attaining his majority, you will, if you should desire it, got his name 
recorded in the zamindari tahut, and surrender tlie entire management to 
him.” And then there is this statement: “ Now I am a debtor to mahajans 
(creditors). Some rnehals of the zamindari arc in mortgage on account of those 
debts. If there should be no other* moans of liquidating the debts, you will 
either sell a small portion of the zamindari 01 make conditional sale of it, as 
ap})ears necessary, and liquidate the debts.” 

Now, undoubtedly, there is a reference to dehutter property in this 
document, hut this document itself creates no endowment ; and it is necessary 
for the plaintiff to show aliunde that there was an exi.sting endowment in favour 
of this particular idol to which the word debutter may be referrSd. 

With regard to the position of Rashmoni under the amimati-patra. it 
would seem that she took a life interest in the pro^rties, and that power w^as 
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given to her by it to adopt a son. It must, of course, be admitted that this 
document gave no authority to Bashmoni to alienate the estate ; but she had, 
as tiie manager of the estate, power, if iiF were debutter dedicated to the idol, to 
alienate so much of it as was necessary to keep up the temple and worship of 
the idol ; and if it were secular, to alienate it if it became necessary to do so to 
preserve the rest of the family estate.. 

# 

That being her position, she made the two alienations in question. The 
first is a maurasi mokilrari patta, which she granted to two persons, Nimai 
Soondur Boy and Bam Soondur Sen. This patta describes the estate thus : 

Tarraf Wargopjan alias Goaljan,” which is admitted to be the estate E346j 
Gopeejan, " the patrimonial debutter rent-free land of Bijoy Krishna Boy, my 
late husband, the boundaries of which are on the east of the Ganges,” and so 
on, “ is the debutter property of the Sri Sri Iswar Badha Mohun Thakoor of 
Baninuggur, which is in my possession and en]oyment as shebait of the idol.” 
Then the grantor notices the fact that 120 bigas, or one-third of that mehal, 
had been decreed to Bhagiruthi Debi, the widow of one of her husband’s 
brothers, Bam Krishna Boy. “ With the exception of 120 bigas of mathan land 
decreed in the suit of Bhagiruthi Debi, widow of the late Bam Krishna Boy, 
the eldest brother of . my late husband, the remaining lakhiraj lands,” and so on. 
The document proceeds : “ Now the temple of the Sri Sri Iswar being broken, 
and necessary repairs and various other tilings being requisite for the service 
of the idol, I have given you a settlement as a maurasi mokurari talook of the 
entire lakhiraj zamindari rights in the said mauza at a fixed jamma of Bs. 325, 
for a consideration of Co.’s Bs. 1,900, which [ have received in cash and in full 
weight.” That is the substance of the document. 

The other document is executed by Rashrnoni in favour of Soondur LSoodlia ?] 
Krishna Sen, one of the family of one of the grantees of the mokurari. It is a 
bill of sale of the projiriefcary right to the extent of Bs. 300 of the mokurari 
rent, and it says : “ Deducting the land of the said decree, the remainder is my 
own right,” referring to the decree in favour of Bhagiruthi, “ a maurasi and 
mokurari talook, representing the entire right in tlie lakhiraj zamindari, was 
given in settleinont of Nimai Soondur Boy, inhabitant of Naharpara, and Ram 
Soondur Sen, inhabitant of Koridha, at an annual jamma of Rs. 325, exclusive 
of collection charges, on the 18th of Cheyt of the year 1254. They hold 
possession of the property as a maurasi and mokurari talook, and are paying 
the fixed jamma. I, agreeably to the instructions of my late husband, have 
commenced building the temples of Sri Sri Iswar Badha Mohun Thakoor Jeo, 
and others, but being in want of means, am unable to carry out the instruc- 
tions of my husband. I have voluntarily, in my sound senses, sold to you 
for Co.'s Rs. 1,700 my own entire share of 14 annas, 15 gandas, 1 cowri, 
[347] 2 kags, out of 16 annas of the said maurasi mokurari mauza, the jamma 
of which is Bs. 300.” 

Mr. Leithf on the part of the appellant, undertook to satisfy their Lord- 
ships that this mehal of Gopeejan had been dedicated to the idol, and, therefore, 
it was incompetent for Bashmoni to make these alienations. 


Now, apai^ from the admissions contained in the maurasi patta and the 
bill of sale themselves, their Lordships are clearly of opinion, in accordance 
with the view of the High Court, that the evidence fails to show that this land 
was so dedicated. ^ 
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Mr. L/jM opened hAs case by an endeavour to show a deed of foundation 
or endowment of the idol by the gift of this estate from Rajah Mahanund, who 
was the father of Rajah Bijoy Krishnif, the husband of Rani Rashmoni. 

It may be convenient to state here the position of the family so far as it is 
material to the present case. Rajah JVIahanund, who, it is said, was the 
founder of this endowment, died in 1805 or 1806. He had a son Bijoy, who 
left a widow, Rashmoni, giving her the anumati-pitra, to which reference has 
already been made. She, it appeared, lived until Fobi^ary, 1870. She exer- 
cised the power of adoption given to her by her husband, and adopted Krislina 
Chunder, who married Rani Prosunnomoyi Debi. He also had no son; and he 
also gave to his wife a power of adoption, which she exercised in favour of the 
appellant, Konwar Doorganath Roy. It appears that Rajah Bijoy had two 
brothers, and one of them married a lady of the name of Bhagiruthi Debi, who, 
in the year 1855, brought a suit against Rashmoni, and obtained tlie decree 
already mentioned, to recover one-third of the mehal of Gopeejan. 

If the deed of endowment from Rajah Mahanund were satisfactorily 
proved, and it were an endowment which dedicated this mehal to the service 
and worship of a particular idol, then, though the idol were a family idol, the 
property would be impressed with a trust ip favour of it. Where the temple is 
a public temple, the dedication may be such that the family itself could not put 
an end to it ; but in the case of a family idol, the consensus of the whole family 
might give the estate another direction. No question, however, of that kind 
arises in the present case. 

[848] Tlie proof of this deed of endowment, which is said to have been 
executed by the Rajah Mahanund, when it comes to be investigated, is of the 
most unsatisfactory description. First, the existence of such a deed at all is 
not clearly made out ; and so far as the document, the rubokari of a former suit, 
is relied upon as showing its contents, the description there given is so obscure 
that it is impossible to say whether the whole of the mehal of Gopeejan was 
included in the supposed dedication or not. 

(After going into the evidence in proof of the deed his Lordship continued) — 

In that state of things their Lordships think it is very doubtful whether 
secondary evidence of the deed should be permitted at ail ; hut if it be allo\«jd, 
then they are to judge of the effect of the secondary evidence, and to determine 
in the first place whether it satisfies them that such a deed really existed at 
all. Now, from the circumstances which have been already pointed out, they 
are by no means satisfied that such a deed ever did exist. That a document of 
the kind was put forward by Bhuttacharjya on behalf of Rashmoni in the 
creditor's suit is proved by the rubokari ; but whether it was a genuine deed, 
or one put forward to meet the purposes of that suit, is left in doubt and 
obscurity. 

But, assuming that a deed did exist, and that it was to the effect whicii is 
referred to in the rubokari, their Lordships find that the question what property 
was included in it is left in considerable obscurity. (His Lordship then went 
through the terms of the rubokari and continued). 

Therefore, in addition to the insufficiency of the proof fo satisfy their 
Lordships with reasonable certainty that such a document really existed, there 
is so much obscurity in the language that it is impossible to say that if it did 
exist it included the whole of this mehal. * 
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If that document is out of the case, tiiere is very slight evidence indeed 
of any such endowment. The case tifen rests, independently of the admissions 
in the deedd, upon dhe evidence of the d&wan and muktear, and one or two ocher 
witnesses, that the rents of this mehal, Gopeejan, were applied to the worship of 
[ 849 ] this idol But that evidence is extremely vague and extremely loose. 
The muktear says in several places, that the rents were applied to the worship 
of tyhe idols, and it is plain from all the evidence in the case that there were 
several idols belonging to this family, and no doubt the rents of some of the 
family mehals were *appli0d to sustain their temples and worship. But 
supposing it to be taken that the rents of this mehal were applied during the 
period tliat the witnesses speak of to the worship of the idol Radha Mohun, 
that fact is by no means suflioient to establish the onita which lies upon a party 
who sets up the case that proi)erty has been inalienably conferred upon an idol 
to sustain its worship. ' Very strong and clear evidence of such an endowment 
ought to exist. In the present case there is no proof that priests were 
appointed. If any had been appointed, they might have been called. There is 
no production of accounts showing that the rents were separately collected and 
applied for the worship of this idol. For anytliing that appears the rents may 
have gone into the general body of the accounts relating to the estates of this 
family, and there is really no document whatever upon which the finger can be 
placed to show that an endowment was made, other than that ruliokari to which 
reference has already been made. 

Besides the weakness of the proof of endowment on the part of the plaintiff 
strong presumptions that tliere was none arise from other facts and 
circumstances in the case. It is said that the apiilication of the rents of this 
particular mehal for a certain period to this idol is some evidence that the 
family were aware that the rents were properly and by right so to he devoted ; 
hut if the conduct of the family is to be regarded, there is, on the other side, the 
strongest indication, from what occurred in the suit brought by Bhagiruthi, the 
widow of the eldest brother of Bijoy, that the family understood that there was 
no such endowment. That suit was brought by Bhagiruthi to recover from 
Rashmoni one-third of the mehal in question. She did not claim it as pro- 
perty to which she was entitled as joint shebait, but she claimed it as one-third 
of the family estate to which she, as widow of one of tlie brothers, was entitled. 
That is her claim. Rashmoni does not set up as a defence that the t360] 
m^al was debutter property devoted to this idol, that she was the shebait, 
and entitled, at all eventH, to the possession and the management of it ; she 
^sets up no case of that sort, but allows a decree to be passed against her in 
favour of Bhagirutlii to recover one-third of the mehal, and in that decree the 
property is described, not as debutter, but as brain mottar property. 

Now if this mehal had been really dedicated to the idol, it would no longer 
have been a partible estate. Rashmoni would, as shebait, have been entitled to 
the possession of it and to the management and disposition of the revenues ; 
and all that Bhagiruthi could have been entitled to would have been a share in 
the surplus revenues, if there should have been a surplus, after due provision 
had been made for the worship of the idol. 

Therefore, there is not only weakness of proof on the part of the plaintiff, 
but a very strong presumption, ainsing from the conduct of the parties in tlie 
suit in question, that this was not debutter property such as it is alleged to be 
on the part of the plaintiff* ■ , 


668 



LL.R. 2 Cal. 351 


RAM CHUNDER SEN &C. [1876] 

Supposing the case had rested there, their Lordships feel no doubt 
whatever that the judgipoKt of the Hi£h Court was perfectly right. But it 
does not rest there, and it now becomes material to consider the Arms of the 
maurasi patta and of the bill of sale. Mr. Leith, in fiis reply, very properly 
relied on them as being the strength of his case. If they are to be used as 
evidence only, then this evidence must be weighed with all the other evidenee 
in the case, and so weighing it, their Lordships are not satisfied that it turns 
the scale in favour of this property being debutter. But the statements in 
these deeds are relied upon by the plaintifl' as an admission which estops the 
parties to them from asserting that these lands were not dobutter. But if the 
statements are relied on in this way, they must be taken as a whole ; and so 
taking them, it would appear that, granting the lands were debutter, the sale 
would be justifiable, the statement being that the sale was made for the purpose 
of the repair of the temple of the idol. The mokurari was granted, according 
to the statement, because the temple was out of repair, and money was wanted 
to restore it. The sale of part [881] of the mokurari rent was granted in con- 
sideration of money stated to be required for the completion of the temple, 
which it was stated was already in course of erection. If, therefore, the state- 
ments in these deeds are taken as a whole, the alienations they contain were 
justifiable, assuming the property to have been debutter land. 

What, then, is the plaintiff’s position ? These deeds are thirty years old, 
and he comes into Court to set them aside upon the ground that they were 
collusive ; and if he could have shown that the representation, although made, 
was not believed by the grantees, and that they colluded with Hashmoni to put 
a pretended consideration on the face of tlie deeds, he might have succeeded. 
But there is no evidence whatever of any such collusion. There is nothing 
to show that the original 'grantees did not believe the statements appearing 
upon the face of the deeds ; indeed, if they had made inquiry, they would have 
found that the fact agreed with the statement, for it appears upon the evidence 
and upon the finding of the Subordinate Judge that the temples wore out of 
repair. If, then, the temples vvere out of repair, and if Rashrnoni offered this 
mokurari patta to raise money for the purpose of doing the repairs that 
the temple required, the purchaser, who ho?i(2 fide took it upon that repre- 
sentation, would clearly be entitled to keep his purchase. It may be that 
Rashrnoni did not intend to apply the money to the purpose for which 
she professed to require it. It may be that she always intended to apply It 
to the payment of the Government revenue, as it appears that in point of fact 
she did. But unless the purchaser was avrare at the time he made the purchase 
that that was herintention, and that the statement in the deed was a colourable 
one, he could not be injured by her concealment of her true object, or by her 
having subsequently applied the money to a different purpose. She, as the 
manager of this estate, had the same right, or an analogous right to that of the 
manager of an infant heir ; and that was defined in very plain language in the 
case of Hunooman Persaud Pandag v. Mussamut Bahooee Mimraj Kooniceree 
(6 Moore’s I. A., 393, see at p. 423) : “ The power of the manager for 

an infant [3d2j heir to charge an estate not his own is, under the Hindu 
law, a limited and a qualified power. It can only be exercised rightly in a 
case of need, or for the benefit of the estate. But where, in the parti- 
cular instance, the charge is one that a prudent owner would make in 
order to benefit the estate, the bond fide lender is not affected by the 
precedent mismanagement of the estate ; the actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred upon it, in the particular 
instance, is the thing to be regarded. But, of course, if that danger arises, or 
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has arisen from any misconduct to which the lender is or has been a party, he 
cannot take advantage of his own wrong to support a charge in his own favour 
against th^'heir, gi^ounded on a necessfty which his wrong has helpea to cause. 
Therefore, the lender in this case, unless he is shown to have acted inald fide, 
will not be affected, thougli it be shown that with better management the 
estate might have been kept free' from debt. Their Lordships think that 
the lender is bound to enquire into the necessities for the loan, and to satisfy 
himself, as much as he can, with reference to the parties with whom be is 
dealing, that the marifiger is acting in the particular instance for the benefit of 
the estate. But they think that if he does so inquire, and acts honestly, the real 
existence of an alleged sufficient and reasonably credited necessity is not 
a condition precedent to the validity of his charge ; and they do not think that, 
under such circumstances, he is bound to see to the application of the money." 
That passage was adopted in a very late case l>efore this board, Prosunno 
Kunmri Dehya v. Golah Chand Baboo (14 B. L. R., 450, at p. 469 ; S.C., L. B., 2 
In. .App., 145, at p. 151). In that case a shebait had incurred debts, and mort< 
gaged the property of the idol for the purpose of the necessary sustentation of 
the worsliip of the idol ; — and this tribunal iield that the position of the shebait 
was analogous to tliat of a manager of an infant, and that he had the same 
authority, which in both cases arises from the necessity of the case, to raise 
money for the benefit of the estate. Here it cannot be said the grant of a 
rnokurari patta was an improvident way of raising money, if it were necessary 
to do it at all. It still left a rent for the [353] sustentation of the idol ; and if 
the transaction he bond tide, tlie subsequent sale of a part of the rent was 
justified by the imperious necessity of finisl)ing the temple w^hich had been 
commenced. 

On these grounds, therefore, their Lordships think that, assuming the 
purchasers to be bound by the representations in the deeds, there l)eing no 
evidence that they did nob put entire faith in them, the grants cannot now be 
impeached. 

It was objected on the part of the plaintiff that this answer had not been 
put forward by the defendants, and, undoubtedly, they have relied more strongly 
upon the defence that the land was not dehutter land at all. But several 
paragraphs in the written statements were pointed out, in whicli the case was 
made. It is no doubt alleged in these paragraphs tliat the money was w^anted 
for two purposes — for the sustentation of the worship of the idol and the repairs 
of the temple, and also for the payment of Government revenue. But their 
Lordships think that there is enough in those statements to allow of the present 
ansvrer to the estoppel being made on the part of the respondents, and it is to 
be observed that in the suit brought by Prosonnomoyi during the lifetime of 
Bashraoni, in which the original grantee. Sen, was a party, he there set up the 
defence in a perfectly correct form, —namely, that tlie representation made was 
that the money was wanted for the repairs of the temple, and that he advanced 
it for that purpose. 

But assuming tlie facts to be as alleged in the statement of defence, tbeir 
Lordships are still of opinion that the plaintiff could not succeed on this plaint 
in setting aside the deeds ; because, if part of the money only was required for 
the repairs of the idol, or was represented to have been so required, and this 
was bond fide believed in by the grantees, the deeds would not be wholly void 
by reason that some of the money was raised for another purpose. It would 
then come to this, that too much of the idol’s property may have been granted, 
and that a less quantity of land than that included in the grants would have 
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sufficed to raise the money ^required for the temples. But that would not be a 
sufficient ground for setting aside the deeds altogether. The plaintiff in that 
case should have offered to C 3 M] reintburse the bond /idc^jurchasers so much 
of the money as had been legitimately advanced. 

Their Lordships, in making these Ust observations, do not wish it to be 
understood that this is the case which appears upon the facts ; they make 
these observations with reference only to the pleadings, and to indicate that, 
supposing that technical objection could have boon made to the pleadings, it 
still would not have availed the appellant in the present appeal, because even 
80 his suit in the present form could not have been sustained. 

On the whole, thorofore, their Lordshii)s will humbly advise Her Majesty 
to affirm the judgment of the High Court, and to dismiss this appeal with 
costs. 

Appeal dinviissed. 

Agents for the A])pollant : Messrs. Watktns ami Lattcij. 

Agents for the Respondents ; Messrs. Rogers and Judge. 

NOTES. 

[ SHEBAIT- POWERS OF ■ 

POWERS OF ALIENATION— 

(a) (Jemrally mti allowed to alienate — 

In (1881) 5 Bom., 8Q8, il waH hold that on account of the do( laration of the law 
under soc. 8, ol. 8 of Bombay Act FI of 18G8, alienation of endowed pro|u<rty was 
bold invalid, but see (1908) '25 '29(>, where it is rloiibtod. 

In (1902) 27 Bom., 863, the general inalicnabilitv of tru^t property wab recog- 
nized, but the .suit to recover the propcrt> wa^ held barred under art. 18‘l of Act XV of 1877. 
See on the point ol limitation (1899) 23 Had., 271 ; I Boni. L. B., 748. 

{b) Cases where alienation upheld — 

1 . Of emlowcd pi opei /?/ — 

(а) In (1890) 17 Cal., 567, gilt of an idol and the land-^ with which it was endowed with 

the concurrence of the whole family , to another f.imily foi the regular worship 
of the idol was held valid. « 

(5) In (1894) 19 Bom., 271, pcrmaiioiit uiidcr-tenurcs granted hv the then manager of 
endowed property were hold not void as they wore graiitod for iKcossar> purposes. 

(c) 111 (1908) 25 All., 296, it was hold that th<‘ manager of dobuttcr property can not only 
make the rents and profits deriv.ible from that propoiLy liable, but also the property 
itself. Their Lordships observed : “ There is no absolute prohibition against ihe 

alienation of the endowed property by the manager for the time being, but, on the con- 
trary, for the purposch of preserving or maintaiiinig the endowment, alienation of 
the endowed property by the manager is lawful *' (p. 811). 

2. 0/ reliijious offices — 

{a) 111 (1882) 6 Mad., 76, alienation of religious ofhcc to a person not in tlui line of 
h>eirs, though otherw'isc qualified for the performance of the office, “ is not one 
which should be excepted from the general rule against alienation of hereditary 
religious trusts aud offices.” 

(б) In (1898) 28 Bom., 131, a gift of a vrilht, a priest'y office, in favour of a strungcr 
was hold not invalid if custom and praciiee are in favour of it.] 
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APPELLATE OEIMINAL. 

The 4th May, 1877, 

PBBSENT ; 

Mr. Justice Markby and Mr. Justice Prinsep. 


The Empress 


versus 

Charu Nayiah.* 


^ Criminal trespass — Infringement of exclusive right of fishery in public 

river — Penal Code, s, 447, 

The unlawful infringement of a right of exclusive fishery in a part of a public river is not 
an ofiEence which can be brought within the definiiion of criminal trespass in the Indian 
Penal Code. 

This case was referred to the High Court by the Civil and Sessions Judge 
of Baokergunge, under s. 296 of the Criminal Procedure Code. 

The accused Charu Nayiah, together with several other fishermen,* were 
charged with having thrown their nets and fished in a certain river in which 
the complainant claimed an exclusive Csss] right of fishery. The case 
was tried in the first instance by the Deputy Magistrate, who convicted the 
prisoner Charu Nayiah under s. 447 of the Indian Penal Code of criminal 
trespass, and sentenced him to pay a fine of Es. 50, or in default to suffer simple 
imprisonment for one n(onth. The Magistrate of the district upheld the order 
of the Deputy Magistrate. 

The Civil and Sessions Judge referred the case ♦■•o the High Court, on the 
ground that the offence alleged to have been committed by the prisoner did 
not fall within the definition of criminal trespass in the Penal Code. The 
Sessions Judge, in his letter of reference, called the attention of the High Court 
to the following cases : — Khctter Nath Dutt v. Indro Jalia (16 W. E., Or., 78), 
Sristcedhur Paroee v. Indrobhoosun Chucherhutty (18 W. E., Cr., 25), Kashi 
Ohunder Dass v. Hurkishorc Dass (19 W. K., Cr., 47), BhusunParui v. Denonath 
Banerjee (20 W. R., Cr., 15). 

The Judgment of the Court was delivered by 

Harkby,J • — We agree with the Sessions Judge in thinking that the prisoner 
was wrongly committed [convicted ?J . It was proved that the prisoner fished in a 
public river at a place where the prosecutor had the exclusive right of fishery. 
The Deputy Magistrate held that this constituted criminal trespass ; but we 
do not think so. The law^ provides that whosoever enters into or upon property 
in the possession of another wdth a certain intent, is guilty of criminal trespass. 
But though a fishery is property, we do not think that a man who fishes in a 
public river enters upon property in the possession of another, though he may 
have no right to fish there. The river upon which the prisoner entered being 
a public one was not in the exclusive possession of any one, and a right of 

• Criminal Reference, No. 31 of 1877. 
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fishery is not property of suQh a nature as that a man who unlawfully infringes 
that right can be said to enter upon property in the possession of another 
within the meaning of the section. * • 

Conviction quashed. 


NOTES.* 

[OFFENCES IN RESPECT OF FISHERY— 

Thib case was followed in Hhariiram v. AlMt (1888) 15 Cal., 388, where the right was an 
exclusive right of fishery in a public river. 

Mbo in Maya Ram v. Nkluila (1888) 15 Cal., 402, whore the fishing was in tank connected 
with a running stream. 

These cases wore all distinguished in Annakumaru Pillai v. Muthujjayal (1904) 27 Mad., 
551, where it was held that shell fish taken from beds in sea might be the subject of theft.] 


[386] APPELLATE CBIMINAL. 

The Srd May, 1877. 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 

The Empress 
versus 

Joy Hari Kor. 

Lunatic — Security - Criminal Ihocedure Code (Act X of 1872), ss. 120, 182 — 
Junsdiciion of Criminal Courts. 

The authority of the Criminal Courts over an accused, declared under s. 420* of the 
Criminal Procedure Code to be of unsound mind, ceases after the transmission of such accused 
to the place of safe custody appointed by the Docal (lovornincat, and such authority can only 
be revived under the circumstimccs mentioned in s. 43*2. 

On the 29th of June 1869, one Joy Hari Kor, a native of Munshigunge, 
Dacca, was tried before the Deputy Coniinissionor of Cachar on a charge of 
an attempt to commit suicide. The Court found him to be of unsound nikid 
and incapable of making a defence, and procured his transfer to the Dacca 
Lunatic Asylum. Subsequently an application was made by a brother of the 
lunatic, under s. 426 of the Criminal Procedure Code, to the Magistrate of 
Dacca, offering the security required by tiio Act, and demanding that the 
lunatic be entrusted to bis care. A reference was made to the High Court 
asking for the transfer of the case of the lunatic, originally tried at Cachar, to 
the file of Magistrate of Dacca, in order that such Court might the more con- 
veniently deal with the application made under s. 426 of the Criminal Proce- 
dure Code. 

* [Sec. 426 : — Whenever an accused pcr.«'Oii is found to be of unsound mind and incapable 
of making his defence, the Magist ate or Court of Session, as the 
Release of lunatu' pend- case may be, if the offence of wl: ich such person is accused bo 
ing hivestigation or trial. bailable, may release such perso'i on sufficient security oeing 
given that ho shaU be properly take i care of and shall be prevent- 
ed from doing injury to himself or to any other person, and for 1: is appearance: when required. 

If the oiTonce bo not bailable, or if the required bail be not given, the accused person 
. j • r , i- shall be kept in. safe custody in such place as the Local Govern- 

Custody of lunatic. ment to which the case shall be reported shall direct.] 
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The JudiJment of the Court was delivered by 

Markby, J* — We think that we ought not to make the order asked for, 
because, even if the case were transferred to the Magistrate of Dacca, we do 
not think he would have power to releasf the lunatic upon taking security. 
The authority of the Magistrate appears to us to cease when the lunatic is 
handed over to the care of the local Government, and it does not revive until the 
prisoner is sent back to the Magistrate under s. 432 on a certificate that he is 
capable of making his defence. The Deputy Commissioner can, if he thinks 
proper, bring the matter to the notice of the Government. 

Application refused. 


[357] OEIGINAL CIVIL. 

The l^th April and 2nd May, 1677. 
Present : 

Mr. Justice Macpherson. 

In the matter of Bittan (an Infant). 


Guardian, Appointment of — Infant — Power of High Court — Application by 

Petition without Suit. 

On iiii application made on petition withoufc suit for the appointment of a guardian of the 
person and property of an infant, the Court Receiver w.ib appointed Receiver, and the property 
was ordered to he handed over to him with liberty to him to soil it and invest the proceeds in 
(Tovernnicnt paper, and the matter was referred to the Judge in Chambers for enquiry as to 
the proper person to bo appointed guardian. 

Application on ])etition for tho appointment of a guardian. 

The petition of Diljan Bye, described as the head of tho Mahomedan 
dancing girls or Byes in Calcutta, and Bebeejaii Bye, one of the dancing girls 
or Byes, stated that Suddun Bye, the mother of the infant, died, about four 
years ago, in Calcutta, leaving the said infant, a sister named Byjan, and also 
certain personal property ; that up to the time of her death she and her sister 
lived in the same house as members of a joint family, and both of them were 
unmarried and carried on tlie profession of Byes or dancing girls ; that on the 
death of Suddun Bye, her sister took possession of all the property, and 
supported tho said infant up to the time of her death ; that the sister died on 
20th May 1876 in Calcutta, leaving the said infant, and an aged grandmother, 
Chotti Bebee, and also leaving property and effects within the local limits of 
the jurisdiction of the High Court to be administered to ; that on the death of 
Byjan, Chotti Bel)ee, her grandmother, took possession of all her estate and 
effects, and the estate and effects left by Suddun Bye, and took charge of 
the infant, and fed and clothed her up to tho time of her death in October 1876 ; 
that the infant, on the death of her mother and aunt, became entitled to certain 
personal property of the value of about Rs. 4,000 or Rs. 5,000, which, at the 
death of the said Chotti Bebee, came into the possession of the petitioners, who, 
since the C8d8] death of Chotti Bebee, had maintained the infant ; that the 
said infant was of the age of four years, and had no relatives or noxt-of-kin 
whatever ; that being of tender years, the said infant could not take charge of or 
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manage her property, and that the petitioners were not willing to take upon 
themselves any further risk by taking charge of the property without an order 
of Court appointing them guardians of the person and property of the said infant. 

The petitioners prayed for order appointing tliom guardians of the 
infant's person and property. . 

Mr. Trevelyan for the Petitioners.- [Macphekson, J.-- There being no 
suit, has the Court power to make such an order ?] It is submitted it has. 
The power which tlie Court has under the Charter of ihGo, s. 16, is the power 
which the Supreme Court had. That Court had the power of tJie Court of 
Chancery in such matter's ; see Simpson on Infants, 223 ; Daniell’s Chancery 
Practice, 1189 and 1190. It appears from these authorities that tlie Court of 
Chancery has power to appoint a guardian on petition without suit. Tlie rules 
of the Sui)reme Court on the matter refer to petitions generally without 
any reference to any suit; see Smoiilt and Hyan's lilquity Rules, 170. 
[Macpherson, .1.— The question is what was the practice of the Supreme 
Court at the time the High Court was instituted.! See In the rtiaUer of Ann 
Butter (Morton’s Dec., 262), and Ex parte Lokecaunt Mullick (Morley’s Dig., 
Vol II. 42). 

Cur. adv. vult. 

The Court mentions that the order should ho to refer it to tlie Judge in 
Chambers to encjuiro whether the petitioners, or any other person to be named, 
are proper persons to he guardians of the child ; and tluit the petitioners do 
hand over tlie property in their hands to the Court Receiver, who is appointed 
the Receiver in this matter, with liberty to the Receiver to sell the property and 
invest tlie proceeds in Company’s paper. Costs to come out of the estate. 

[369] ORIGINAL CIVIL. 

The Qdth April and 2ml May, IH77 
Piiesp:nt : 

Mr. Justice Macpherson. 

In the matter of Bungseedlmr Khettry, an Insolvent. 

Claim of Ramlall Budree Doss. * 

Imohent Act (ll and 12 Viet., c. 49), s. 24 — Order and Disposition. 

, On the night previous to D's being iidjudieatcd insolvent, about JO p.m., the firm of 
R R Z), at their place of business, promised to give B a loan of Rs. .^,000 if he would the 
next morning deliver to them goods to that amount, and would, in the moantimo, satisfy 
them that he had sufficient goods in his godown, and allow the firm of H B D to put their 
lock on the door of the godown to secure the goods until they had received the value of the 
loan. Thereupon B took the gomasta of the firm of R B I) to his godown, lot him see that 
it contained goods worth more than Ks. 5,000, and allowed him to put a lock on the door, B 
at the same time replacing his own locks. The gomasta and B then returned to the office 
of R B D, where Rs. 5,000 were paid to R, who promised to deliver the next morning 
Bb. 5,000 worth of goods out of the godown which had been looked up. Having received the 
money, B absconded from Calcutta that same night and never returned to his place of 
business. The next day he was adjudicated an insolvent. Held, that the goods in the 
godown were not in the order and disposition of B within the meaning of s. ‘24 of the 
Insolvent Act. 
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This was a claim by the tirm of Bamlall Budree Doss, carrying on the 
business of hankers in Calcutta, to the sum of Bs. 5,680'10, being the proceeds 
of certain goods wWoh were in the god&wns of Bungseedhur Khettry wherf he 
was adjudicated insolvent, but which the c^mants alleged were made over to 
them previous to the insolvency. The goo^ had been sold and the proceeds 
were in the hands of the Official Assignee. 

The circumstances under wliicb the goods were alleged to have been made 
over to the claimant were set out as follows in the affidavits. 

The aflidavit of Moteeram and Buldeo Doss stated that Moteeram was, on 
the 20th December 1876, the head gomasta of the banking firm of Bamlall 
Budree Doss in Calcutta, and that Buldeo Doss was at that time the cashier 
of that firm ; that about 10 o’clock on the night of the 20th December, Bung- 
seedhur Khettry called at the place of business of Bamlall Budree Doss, and 
said he was in great need of money and asked for a [860] loan from the firm, 
which, ho stated, he wanted to meet a certain hundi held by Bamlall Budree 
Doss and drawn on himself, which was due on that day, and for other pressing 
demands ; that Moteeram told him he could have a loan if he could give 
security, to which he replied that he had goods in his godowns which he 
promised to make over to Bamlall Budree Doss in the morning, but he wanted 
a loan of Bs. 15,000 at once, which Moteeram refused ; that Bungseedhur then 
requested Moteeram to send some person to take charge of a godown in which, 
he said, he had goods of considerable value, and place a lock upon it, and asked 
for an immediate loan of Bs. 5,000 to save his credit, promising to make out a 
full list and valuation of the goods he had available to give as security in the 
morning, when he would sign a proper writing to secure repayment of any 
advances, including the said hundi ; that Moteeram knowing that the firm 
of Bamlall Budree Doss had had other transactions in hundis with Bung- 
seedhur, and being willing to save his credit, directed Buldeo Doss to go with 
Bungseedhur to ascertain if the godown contained sufficient goods to cover the 
required advance ; that Buldeo Doss taking a lock and key with him accom- 
panied Bungseedhur to his place of business, and Bungseedhur opened the 
door of a certain godown in which were boxes of cloths, and Buldeo Doss 
believing and being assured by Bungseedhur that the godown contained 
goods of considerable value, placed the lock he had brought with him on the 
doqr and locked up the godown, and went back to his place of business ; that 
by order and direction of Moteeram the sum of Bs. 5,000 was then paid to Bung- 
seedhur, it being agreed that a full list of the contents of the boxes in the 
godown should be made in the morning and a further advance made to 
Bungseedhur according to the amount of security found in the godown, and Vk 
proper writing taken from him to secure the same and the amount of the saiS 
hundi ; that Buldeo Doss, after sending a jemadar, who failed to find Bung- 
seedhur, went later on the same night to Bungseedhur’s place of business 
to get the hundi accepted by him, and he then examined the lock he had put 
on the godown door and found two other locks there which were not there 
when he put the lock on as aforesaid ; that proceedings were about , being 
[8613 taken to bring a suit against Bungseedhur, who had absconded, in respect 
of these transactions, but he was adjudicated insolvent, and no suit was there- 
fore instituted ; and that the proceeds of the sale of the goods in the godown in 
the hands of the Official Assignee amounted to Bs. 5,680-10. 

The affidavit of Bungseedhur stated that, on 20th December, he was the 
managing partner of the business then being carried on, under the style of 
Nanoo Mull, in Calcutta; that he went, as stated, on the 20th of December, to 
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the firm of Bamlall fiudnee Doss, but the transaotions took place not with 
Moteeram, but with Shah Muttra Doss, the proprietor of the business, and the 
load asked for was Bs. 5,000^ not Bs.* 15,000 ; that on asking for the loan he 
offered to hypothecate to Muttm Doss' firm by actual delivery (without 
writing of any kind) on the follo\\^g morning such a portion of the goods then 
in the godown as would be sufficient to cover the loan ; that Buldeo Doss went 
with him to the godown to satisfy himself of the goods being there, and in 
Buldeo Doss’ presence Bungseedhur left his own two locks, which were on the 
door when it was opened to allow Buldeo Doss to see the goods, on the door, 
in addition to the one put on by Buldeo Doss ; that it was not contemplated that 
Bamlall Budree Doss wore to have exclusive charge of the godown, or that a list 
would* be made out and a writing signed the next morning to secure repayment 
of any advance, and that there were goods in thegodownof thevalueof Bs. 10,000, 
and Bungseedhur never intended to withdraw his own possession of the goods 
in the godown or any separate and distinct part thereof for the loan of 
Bs. 5,000 ; tliat he obtained the Bs. 5,000, and was then obliged to abscond to 
avoid his creditors. 

Bungseedhur was adjudicated insolvent on the 21st December, the day 
after the above transaction was alleged to have taken place ; and the question 
in tliis matter was whether the goods were in the order and disposition of the 
insolvent so as to pass to the Official Assignee, tne claimants contending that 
the goods, or at least a sufficient portion of them to cover the loan, were, 
under the circumstances, actually delivered to them and for bond fide consider- 
ation, and that therefore they had a lien on the proceeds of sale in the 
hands of the Official Assignee. 

[362j Mr. Ingram for the Official Assignee. — At most the transaction 
amounted to a mere promise to execute a mortgage of a portion of the goods ; 
no portion of the goods .was actually separated specifically. They were still 
left in the possession of the insolvent, who says that he never made any 
mortgage of them on that night, and that his own two locks, which had pre- 
viously been on the door, remained there, lender the circumstances they were 
in the order and disjiosition of the insolvent, and the alienation, therefore, is 
void as against the Official Assignee, Tiie cases on the question of order and 
disposition are of two classes, — first, where the property was originally that of 
the insolvent ; second, where property of another person is in possession of the 
insolvent. This is a case of the first kind. The principles are laid down in the 
following ca.ses and authorities: Lnigard v. Mess/ ter (1 B. & C. 308); 
Knowles v. Horsfall (5 B. k Aid., 134) ; Ex parte Staner (33 L. T., 244) ; see 
Tudor’s Leading cases at page 462 ; Jn rr Agaheg (2 1. J. N. S. 340) ; Ex parte 
Marjoribanks (1 De Gox, 466) ; Darby v. Smith (H T. li., 82) ; and Vol. 1, 
Griffiths on Bankruptcy, cii., 8, s. 5, pp. 444 — 480. The general rule is that 
when property is vested in the insolvent, he will be the reputed owner, unless 
a change of possession lie made in as clear and distinct a manner as possible so 
as to be notorious to the world. Here the transfer was not so made, and, it is 
submitted, was not sufficient to take the property from the Official Assignee. 

Mr. Jackson for the claimant, — The validity ol the alienation does not 
depend on its notoriety ; it would be impracticable in many cases, as here 
where it took place at midnight, to make the transfer public : it depends on its 
being made 5ond fide. The test is whether there was any improper dealing or 
want of bond fides in leaving the goods in the insolvent’s possession, as by 
letting him have false credit : HamilUm v. Bell (10 Exch., 646). This test 
distinguishes Lingard v. Messiter (1 B. &. C., 308) and Knowles v. H(n'sfall (5 
B. k Aid., 134). The principle is the same in both classes of cases mentioned — > 
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M^^fmohda v. Bcwkey (L. B., 2 Q. B., 474), Barman v. Fishar (Tudor's Leading 
Casea^ 525). [963] As t»o Stansr (33 L. T\, 244) it is contrary to 

the ease ol Ex parU Marrable (1 Glyrfaiid Jansiiesoii, 402). On the facts of 
tfaia ease as appearing in the affidavits, the learned Counsel submitted that the 
goode were not in the order and disposition ol the insohrent. 

Mr. Ingram in reply. — The case of Hamilton v. Bell (10 Exch., 545) is dis- 
tinguishable as applying to the second class of cases referred to by me. 
Reynolds v. Boirley (L, R., 2 Q. B., 474) is not in point in this case ; it refers to 
the liability of a dormant partner, inasmuch as he is just as much in possession 
as any otiier partner. In the case of Ex parte Marrable (1 GLyn and Jamieson, 
402), the property was set apart and specified so that the bankrupt coujid not 
have dealt with it, and the purchaser could have made a good title- It is, 
moreover. contrai> to subsequent authorities. Here neither party could have 
dealt with the goods. 

Cu}\ adv. vull. 

MaophePBOn, J. — On tliese affidavits I find the facts to be, that, about 
10 P. M., on the 2()th of December, the firm of Ramlall Budree Doss, merchants 
in the Buira Bazar, piroinised at once to give Rs. 5,000 to the insolvent il he 
would next morning deliver to them goods to that amount, and would in the 
meantime satisfy them that he had sufficient goods in his godown and would 
allow them (Ramlall Budree Doss) to put their lock on the door of the godown so 
as to secure the goods therein until they had received the value of their Rs. 5,000. 
Thereupon the insolvent took the gomasta of Ramlall Budree Doss to his 
godown, let him see that it contained goods worth more than Rs. 5,000, and 
allowed him to put his master’s lock on the door, while the insolvent, at the 
same time, replaced his own locks. 

The gomasta and the insolvent then returned .to Ramlall Budree Doss’ 
kotbi, w^here Rs. 5,000 were at once paid to the insolvent, w^ho promised to 
dehver in the morning Rs. 5,000 worth of goods out of the godowm which had 
been locked up. Having got the money, the insolvent absconded from Calcutta 
that same night, and never returned to his idace of business. 

Next day he was adjudicated insolvent, and the question [364] now is, 
whether the goods in that godown pa.ssed to the Official Assignee, as beiog in 
the order and disposition of tiie insolvent. 

* I have considered the cases to which 1 was referred in the course of the 
argument, and certain other cases also, in particular that of Ex parte Watkins 
(8 L. R., Oh , 520) ; and 1 think 1 am bound to hold that the goods did not 
remain in tlia order and dispositum of the insolvent within the meaning of-^the 
stotute. 

The goods which were to be given to Ramlall Budree Doss in return for 
the Rs. 5,000 were, it is true, not actually set apart on that night, and the 
agreement was that tliey should not be formally set apart and delivered until 
next morning. But the godown containing the goods was secured by the look 
ol Ramlall Budree Doss, and was no longer under the control of the insolvent ; 
and the Rs. 5,000 were paid in consideration of the godown having been so 
secured. After the looks were imt on, the goods could not he dealt with save 
through the ioiat action of Ramlall Budree Doss and the insolvent, and they 
were in fact no longer in his order and disposition, but were subject to the lien 
ol Randall Bcukee Doss. As to the notoriety ol the transfer of possesskm or 
ol the creation of the lien^ the transaction was conducted with as much noto»-' 
riety as was under the eireumstances possible. 
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^ On the whole, 1 think <• that Easnlall Budree Doss have ostablishad their 
daina, and are entitled jio be paid out of the proceeds of the sale of these goods 
the suBi of Bs. 5,000 and costs ef this application. ^ 

The matter is one of some doubt, and the Official Assignee was dearly 
right in resisting the claim and having the.quostion inquired into and discussed, 
and his costs must he l)orne hy the estate. 

( 'taim allowed. 

Attorney for Riiinlall Budi’ee Doss : Mr. PaUolcHim. 

Attorneys for the Official Assignee : Messrs. Di(fnfi7n -utd Robinson. 

[365] APPEIiliATE CIVIL. 

The 29th Jannaru, iH}7. 

PHESKNT : 

Mu. JUSTK'K M.^KKliY AND Mu. .lUSTU E R. C. MiTTKR. 


flanokoe Dobea Haintitl’ 

versus 

Gopaul .Xchariea and another Defendants.’’ 


flnuiu law -Eldest sniiy Adoption oj — Shebaitship -Siuxession of a Llmdii 
ividow as shehaU -Upeoal custom. 

In a suit bv a Hindu widow to recover possehsion of certain property dedicated to idols, 
as heir to her deceased husband, the last shcbail, it appeared that the plaintiff’s husband was 
an adopted son of his prodecoNsor. in office, and thil h * wi-; th * elde-;! s )ii of the first defend- 
anlivrho was the nearest male cognate of the adoptive, father. On behalf of th(» defendant it was 
contended (1) that the adoption of an oldest son was invalid, and that consequently plaintiff’s 
husband did not succeed rightfully to the shcbait-^lnp : .ind (2) that the right of succession to 
a shebaitship was not governed bv the ordinar\ rub*', of inheritance, and that the plaintiff 
bad no title thereto, fields that the .iduptioii of an oldest s»>n. where there arc several sons, 
was not invalid by Hindu law. Jfeld also, that a Hindu widow eould not succeed to a shebait- 
•ship as heir to her husband without proi>f of s^iecial eiistoni. In this case there was no 
sufficient proof of such custom. 

The facts and arguments in this case are sufficiently stated in the judg- 
ment of the Court. 

Thts following authorities were cited on both sides : - 

Dattaka Mimansa, s. 4, vv. 1, 2 and 3 : Datbaka Cliandrika, s. 4, vv. 29 
and 30 ; Mitakshara, chap. 1, s. 11, vv. 11 and 12 ; 3 Colebrookes Digest 
Hk. V, s. 8, V. 273 ; 1 Strange’s Hindu Law, chap, iv, pp. 73 — 75; Chnina Ganndan 
V. Ktiniara Ganndan (l Mad. H. C. Rep., 54): Raja Opendur Lai R( u v. Ranee 
Bromo Moyee (10 \V. R., 347) ; Seetaram v. iJhunnnok Dhar^e Bafiye (1 Hay’s 
Bep., 260) ; Sonaiun By sack v. Sreeniutty duygutsoondree Ros.see (8 Moore’s 1. A., 
66) ; Rajah Chundemath Roy v. The Colleetor of Moorshedabad (11 B. L. R. 86); 

• Regular Appeal No. 12 of 1876, against a decree of Monlvi Kbadeni Hossaiii, Subor- 
dinate Jud^ of ZiUa Manbhoom, dated the ffUt Augutft 1674. 
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Baaoo Dhul v. Kishen Chimder Oeer Gomin (13 W. B., 200) ; MaharaS^ 
Shihesvouree Delta v. Mothooranath Aeharjo (13 Moora’«I. A., 270) ; Jugbimdo 
Bun Singh v. Bada^ham Narendro Makapattur (S. D. A. for 1839, p. 1556). 

[866] Baboos Mohini Mohan Boy, Amhootosh Dhur, and Bama Churn 
Banerjec for the Appellant. 

Baboos Srinaih Das, Gopal Lai Muter and Kally Kishen Sen for the 
Bespondents. 

The Judgment of the Court was delivered by 

Markby, J , — This suit was brought to recover possession of certain pro- 
l)erties which the plaintiff alleged to be partly brohmuttur and partly debuttur, 
the latter being dedicated to certain deities of the names of Keshub Hoy, &c., 
and also for the possession of the deities themselves from the hands of the hist 
defendant, Gopaul Acharjea Gossami. Although the plaintiff' described a part^ 
of the claim as her own hrolimuttur properties, which have devolved upon lier 
by right of inheritance, yet it appears from the judgment of the Court below 
that it was admitted by both parties that the whole of the claim consisted of 
properties which, without, a single excej^tion, belong to the aforesaid deities. 
The witnesses of the plaintiff' also described them as debuttur properties belong- 
ing to those deities. We shall, therefore, consider that the plaintiff in the Court 
below abandoned her claim upon her own title, and was satisfied to rest the 
whole suit' upon her right to recover possession of the disputed properties as 
shebait, or manager, on behalf of the aforesaid idols. 

It was alleged that the properties were in the possession of one Luckun 
Acharjea Gossami as shebait of these idols ; that Luckun Acharjea Gossami 
having no son of his body, took the plaintiff’s husband, Bojoy Luckee Acharjea, 
in adoption, and died in the month of Kaitick 1266 (October —November 1859); 
the plaintiff’s husband being then a, minor, her mother-in-law took possession 
of the properties on behalf of her minor son, the right of shebaitship having 
devolved upon him in the same way as any other property of the deceased 
would have devolved upon him by right of inheritance. The plaintiff’s case was 
that the idols were established by a remote ancestor of her husband, and the 
right of shebait had devolved from one person to another following the same 
rule of succession as that which governs the succession of an ordinary heritable 
I)roQjsrty. 

[367] It was further alleged that her mother-in-law thus remained in 
possession of the properties in suit on behalf of her minor son up to the 24th 
Bhadro, 1270 (8th September 1863), when her husband died and the right of 
shebait devolve<l upon her as his widow. But she being then a minor, her 
mother-in-law managed the sheha for her till the time of the death of her 
mother-in-law, which event occurred in the month of Falgoon (March 1864) of 
the same year. 

Upon the death of her mother-in-law the defendant No. 1, the father of 
her husband, attempted to take possession of the disputed properties along with 
the debsbeba. He was opposed on her behalf by her maternal uncle and father, 
the second. and third defendants. 

At this time, there having been a number of documents relating to some 
of the debsheba properties in the Income Tax Office of the district, the first 
defendant* as the shebait of the idols, applied to get them back. This 
application was opposed by a counter-petition by the plaintiff's father on 
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beiialf of the plaintiff. While this matter was pending decision by the Income Tax 
authorities, a compromise was effected between the plaintiff's father and 
maternal uncle on her behalf on the one*side, and defendant«No. 1 on the other. 
By this compromise a portion of the disputed properties, yielding an annual 
profit of Rs. 3,000, was set apart and made over to the plaintiff for the purpose 
of defraying the expenses of morning sheba. of the deities, which by the terms 
of the ruffanamah she would be bound to perform ; the remaining properties 
were to be in the possession of defendant No. 1, who was to be considered the 
chief shebait. 

The plaintiff, on attaining majority, demanded from tfie first defendant 
I'ustoration of the properties left in his possession, and on his refusal to restore 
them the present suit has iieeii brought. 

The first defendant alleged that the plaintiff's suit was barred by the law 
of limitation, and that the plaintiff's husband’s adoption was not valid accord- 
ing to the Hindu law ; first, because he was the eldest son of the defendant ; 
secondly, because the relationsliip between him and the adoptive father was 
such as would render an adoption invalid in him (law ?) ; thirdly, because the 
necessary [ 368 ] cereiiionioH of adoption wore not duly i>orformed ; and fourthly, 
because the adoptive fathei' was afllicted with certain incurable diseases which 
rendered his body impure, and made him inct^mpetent to |)erform the necessary 
ceremonies of adoi)tion. 

The defendant further alleged that the ])laintiff, being a female, was not 
competent to perform those duties which ordinarily devolve upon a shebait ; 
and that the succession of a female to shebaitship was opposed to the custom 
of their family ; that the plaintiff, therefore, i)eing not entitled to succeed as a 
shebait, ho, tiie defendant, as the nearest male cognate relation of the last 
shebait, was entitled to succeed : that originally this dobsheba was founded by 
an ancestor of the present Rajah of Pauchkote, and that the title of a shebait 
was not coujplete unless confirmed in his appointment by the Rajah of Pauch- 
kote for the time being ; that Uajali Nilmoney Singh Deo, the present Rajah, 
had made the necessary confirmation in his favour. Rajah Nilmoney Singh Deo, 
who has been added ap a defendant, jmt in a written statement in support of 
the defendant’s allegations. 

The lower Court overruled the plea of limitation, finding that the present 
suit had been brought within twelve years from the death of the last shebait, 
who was admittedly in possession, and through whom the plaintiff ju'ofesses to 
make her title. 

The lowei Court further fouml that the plaintiff's husband was duly 
adopted by Luckun Acharjea, and that the necessary ceremonies of adoption 
were performed ; but that tho plaintiff’s husband was the eldest son of Gopaul 
Acharjea, and that, according to the Hindu law, the adoption of the eldest son 
being not legal, his adoption by Luckun Acharjea was invalid. As regards the 
rule of succession to this estate, the lower Court found that it was admittedly 
a debuttur property ; that the ordinary law of inheritance did not regulate the 
succession of one shebait to another ; that the object for which the sheba was 
established, and the duties devolving upon the shebaiD, were such that a Hindu 
widow under the law would be incompetent to fulfil ; that the ruffanamah, far 
from being injurious, was highly beneficial to the interests of the plaintiff; 
that although the defendant had in a petition admitted that [ 369 ] the plaintiff’s 
husband was the adopted son, yet he was not estopped from questioning the 
validity of the adoption. 
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IJpon theae grounds the lower Court dismissed the plaintiff’a suit with 
ooats. 

In appeal, thef first i^uestion raised before us is, whether the decision of the 
lower Court upon the validity of the plaintiii‘*6 husband’s adoption is correct in 
law, or not. 

That Dattaka Ciiandrika and Dattaka Mimanaa are works of paramount 
authority on the Hindu law of adoption, is admitted on all hands. Eeferring to 
them we find the contention of the appellant is fully home out. Paras. 29 and 
30, 8. 1 of Dattaka Cliandrika are to the following effect ; — “ 29. In answer to 
the question by whom is a son to be given, Saunaka declares : ‘ By no man 
having an only son is the gift of a son to he ever made. By a man having 
several sons such gift is to he anxiously made.' 30. The author, apprehending 
an extinction of lineage in case of the gift of a son by one oven having two 
sons, says — ‘ By one havinj^ several sons.’ ” 

On the same subject the following rules are laid down in Dattakfi, 
Mimansa (Para 1, s. Jv.) : 1. Next.iin reply to the question as to the 

qualitication of the person to be affiliated, Saunaka declares : ‘ By no man 
having an only s(’>n (ekaputra) is the gift of a son to be ever made. By a 
mau having several sons (haliuputra) such gift is to he made on account 
of difficulty (prayatnatos).’ 2. He who has one son only, is ekaputra, cl- 
one having an only son ; by such a one the gift of that son must not be 
made ; for a text of Vasishtha declares, ‘ an only son let no man give,’ kc. 
3. Since the word ‘ gift ’ means the establishing another’s property after the 
previous extinction of one’s own, and another’s property cannot be established 
without his acceptance, the author (Saunaka) implies- this also in his text in 
question. Therefore, prohibition likewise against acceptance is established by 
that very text. Accordingly, Vasishtha : ‘ An only son let no man give or 
accept,' (fee., Aec. 4, To this he subjoins a reason, * for he is (destined) to 
continue the line of liis 'iincestors.’ His being intended for lineage, 
[870] being thus ordained, in the gift of an only son, the offence of extinction 
of lineage is implied. Now this is incurred by both the giver and adopter also. 
For the (reason in question) is subjoined after both (verbs, viz., ‘ give and 
accept’). 5. As for another text of recorded law : ‘ In instruction, the father is 
absolute over a sou and sons' wives, but not so with respect to the son in sale 
and gift’ ; and the text of the holy saint, ‘ Except a wife and a son other things 
may be given.’ These texts regard the case of an only son. 6. (‘ Ever ’) in a 

time of calamity, accordingly, Narada says : ‘ A deposit, a son, and a wife, the 

whole estate of a man who has issue living, the sages have declared unalienable, 
even by a man oppressed by grievous calamities, although the property be 
solely that of the mar, himself.’ This text also regards an only son, for it is 
declaratory of the same import as the texts of Saunaka and Vasishtha. 
7. Next, the author replies to the question — By whom is a son to be 
given ? ‘ By one having several sons.’ He who lias several sons, is 

‘ bahuputra,’ or ‘ one having several sons.’ 8. ‘ By no man having an only son.’ 

From this prohibition, the gift by one having two sons being inferrible. This 
part of the text (‘ by one having several sons, (fee.’) is subjoined to prohibit 
the same by one having two sons also ; for the speech of Santanu to Bhishma 
expresses : * He who has only one son is considered by me as one destitute of 

male issue,’ oh ! descendant of Kuru, one who has only one eye is as one 
destitute of both ; should his only eye be lost he is absolutely blind.'’ 

From these passages it is cleai* that the gift and acceptance of an only eon 
are strictly prohibited, but there is no prohibition against the gift of the etdost 
son. On the other hand, the text— “ by a mai}. having several sons suoh gift 
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is to b& anxiously made,” — clearly implies the validity of the adoption, of the 
eldest out of several sons. 

• • 

The only authority relied upon by the other side is to be found in 
paragraphs 11 and 12 of s. 11, chapter 1, Mitakshara, which are to the follow- 
ing effect: “11. So an only son must- not be given (nor accepted), for 
Vasishtha ordains [3713 * lj®t no man give or accept an only son.’ 12. Nor, 
though a numerous progeny exist, should an eldest son be given ; for he chiefly 
fulfils the office of a son as is shown by the following text : ‘By the eldest 
son, as soon as horn, a man becomes the father of male issue.' ” 

Comparing these paragraphs with the rules laid down in Dattaka Chan- 
drika and Dattaka Mitnaiisa quoted above, we do not think tliat paragraph 12 
of chapter 1, s. 11 of the Mitakshara onght to be construed so as to render an 
adoption of the eldest son out of a&xpral sons invalid in law. It only repeats a 
doctrine well established amongst the Hindu lawyers that amongst several 
sons of a Hindu father, the eldest born occupies the first rank. The prohibi- 
tion is only admonitory, if I may so express uivself, and not mandatory : that 
this is the correct construction of the paragraph in question is also clear from 
the preceding verse. There the prohibition is clear, the text quoted distinctly 
declaring — “ Jjet no man give or accept an only son.” It is not so in paragraph 
12, which, on the other iiatid, has a tendency to indicate that the prohibition 
as to the gift of the eldest son is not intended to be regarded as a legal prohibi- 
tion. 


Only two decided cases from Bengal have been quoted before ua-Sfielaram 
V. Dhu'tmook Dkaree Sahya (1 Hay’s Rep., 260) and Jughundo Hun Singk 
V. Jiadaaham Naretuiro Mahapaiitir (2 8. D. 1859, p. 1556 ; see]). 1560)- -the 
former supporting the contention of the appellant, and the latter taking an 
opposite view. For the reasons given above, we are inclined to follow the 
High Court ruling, which, as, far as we have been able to ascertain, is fully 
supported by decisions of the Bombay and Madras Courts. We are, therefore, 
of opinion that the lower Court was not right in holding that the adoption of 
the plaintiff’s husband was invalid by reason of his having been the eldest son 
of his natural father. 

Another contention has been made in this Court on behalf of the respond- 
ent regarding the invalidity of the plaintiff's husband's adoption, whici) was 
not raised in the Court below. It has been argued that at the time of the 
adoption, the pliun-[3723tiff's husband was one of two sons of his natural 
father, and that the texts from Dattaka Chandrikaand Mimansa, quoted above, 
established that an adoption under such circumstances is invalid in law. 

We do not think that we ought to entertain this objection. This ques- 
tion of law can only arise upon the establishment of a particular fact, which 
was neither alleged in the Court below nor any issue raised upon it. We, 
therefore, abstain from discussing it any further. 

Then we come to the most important question in the case, — namely, wdjo 
upon the death of the plaintiff’s hnsband, was entitled to succeed as shehait to 
the dehuttur properties in dispute in this case. 

There are certain peculiarities in the history of this office which render it 
neeaseary to appi’oacli the considaiatian of this question with very grent 
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caution. But finding as we do the defendant Gopaul in possession of the office and 
the objects of the endowment being carried out under an arrangement undoubt- 
edly made in good ^aith by the membefs of the family for that purpose, we feel 
the greatest unwillingness to disturb that arrangement. Without, therefore, 
saying that there is anything in the nature of this office which would prevent 
its being confined to the members of a particular family and being regulated by 
the ordinary rules of inheritance, and without accepting the view taken by tlie 
Subordinate Judge that females would by reason of their sex be excluded from 
the succession, we atill think tliat the plaintiff ought to make out clearly that 
(as she asserts) she is entitled as heiress of her husband to succeed to the office, 
and to turn out the defendant Gopaul. The presumption in her favour from her 
husband having been in possession would not apply in this case in the same way 
and with the same force as if the question were— who was to succeed to her 
husband’s private estate. There the ordinary rule of inheritance must prevail 
unless displaced by some special rule. Here the very question at issue 
is whether the rule of inheritance prevails at all. It is, therefore, necessary 
to look into the history of the endowment since its establishment to see how 
the office of shebait has in fact devolved [378] from one holder to the other. 
We may say at once that there is, in our opinion, no satisfactory evidence 
before us that the appointments have been made by the Rajah of Pauchkote. 
The attempt, to base the claim of the defendant Gopaul to be shebait 
upon his appointment by the Rajah, and the claim of the Rajah to the 
right to appoint, have therefore failed. Then what is the evidence that 
the office descends in the family of the plaintiff’s husband according to 
the rules of inheritance under Hindu law ? The first shebait, Rungraj, 
left only a daughter, Auchuma, who married, and the issue was again 
an only daughter, Bonc(mna. This daughter also married and a third 
time the only issue was a daughter, Lukhipria. And according to the 
plaintiff's case, this curious coincidence was again repeated by Lukhipria 
having an only daughter called Kedroo Bibee, who married Lukun Acbarjea, 
the great-grandfather of the plaintiff's husband. There has been much conten- 
tion whetlier (as the plaintiff asserts) these four daughters succeeded each other 
as shebaits, or whether, as the defendant Gopaul asserts, their husbands were 
the shebaits. T'le Subordinate Judge takes the latter view. He thinks 
that, in each case, the shebait for the time selected his successor, and married 
his daughter to him. On the other hand, there is, undoubtedly, evidence that the 
dai£ghters in some cases continued to hold possession of the guddee after the 
death of their husbands. This was certainly so in the case of Lukhipria, who 
is said to have held the guddee nearly 60 years : and this seems inconsistent 
with the notion that the daughters had no independent title. But this at least 
is certain, that the succession has not followed the ordinary rules of inheritance 
under Hindu law. Whether the husbands or the wives were shebaits, neither 
after the first generation could claim by inhentance. There is no pretence that 
the husbands were heirs to each other or to Rungraj, and the daughter of a 
daughter is not an heir except in certain classes of ntridhun. Lukhipria herself 
was no heiress ; nor was her mother Benconna ; nor was ■ her daughter Kedroo 
Bibee. The Hindu law of inheritance, for which the plaintiff contends, does not 
explain the devolution of the office in either of the two lives contended for. 

[874] There is no doubt very considerable difficulty in ascertaining what 
is the true rule of succession to this office. Probably it has hitherto been dis- 
posed of in a manner which has been generally approved of by all parties con- 
cerned. It is sufficient for us to say that the evidence does not in our opinion, 
establish th6 plaintiff’s right to succeed under the Hindu law of inheritance. . 
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The decree of the lowef Court was, therefore, right, aud this appeal must 
be dismissed. The plaintiff, appellant, will pay the costs of the defendant, 
respondent, Gopual Acharjea ; the Bajah will pay his own dosts. 

Appeal dismissed. 


NOTES. 

\ 1. THE ADOPTION OF AN ONLY OR THE ELDEST SON- 

Such adoptiouR have been declared to bo valid by the Privy Council : — (1899) 21 All., 400 ; 
(1899) 22 Mad., 398. The oaRo of (1878) 3 Gal., 443 iR no longer law. The case of (1883) 7 
Bom.^ 221 waR a case recognieiag the validity of adoption of an elde>4t Ron. 

11. ADOPTION OF A SISTER’S SON, ETC.— 

Invalid (1899) 21 AIL, 412 P. C., reversing 17 AIL, 294 F. B.J 


[2 Cal. 874] 

APPELLATE CIVIL. 


The asth April, 1H77. 

PRESEJ^T : 

Mr. Justice Markby and Mr. Justice Prinsep. 

Kishen Gopaui Mawar Defendant 

vet'sus 

Barnes Plaintiff.* 


Beng, Act VIII of 1869, ss, 2, 21, 22, and 62 — Ejectment — 

Arrears of Bent — Bhaoli Bent. 

Under the provisions of Beng. Act VIII of 1809 a suit in ejectment will lie for arrears of 
rent due on a bhaoli tenure. 

A suit which is in reality a claim for compensation for use and occupation of lands, can- 
not bo described as a suit for arrears of rent under s. 52 of Bong. Act VIII of 1809. 

This was a suit for the recovery of Bs. 550 and 4 annas principal, with 
interest, on account of arrears of rent dne (after giving the defendant credit for 
certain moneys paid into Court) in respect of 69 bigas and 6 cottas of 
nagdi lands, at different rates together with certain bhaoli lands. The plaintiff 
also prayed that the defendant be dispossessed from such lands under s. 52 
of Beng. Act Vlll of 1869. The plaint further stated that 69 bigas 6 
cottas of nagdi land was made up of 67 bigas 6 cottas originally leased 
to the defendant, and 2 bigas of land brought into cultivation by the 
defendant during the term of his lease, and on wliich the plain-[375]tiff 
had assessed a rent of Bs. 5 a biga, agreeably to the rate prevailing in 
the village. In the Munsif's Court the plaintiff obtained a decree for the 
whole of the arrears of rent due on the nagdi and bhaoli lands compris- 
ed in^the original lease. With respect to the two bigas originally brought into 
cultivation by the defendant, the Munsif modified the rate of rent according 
to the rate of certain of the nagdi lands in the defendant's occupation. There 

* Special Appeal, No. 1391 of 1675, against a decree of R. Towofr, Enq., Subordinate 
Judge of Eilla Bhagulpore, dated the 26th March, 1875, affirming a decree of Babu Gopee 
Nath Matey, Sudder Munsif oi that distriot dated the 8th Deoember, 1874, 
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was also the usual decree for ejectment on failure of satisfaction being entered 
into within fifteen days of the date of decree. On appeal the Judge upheld 
the decision of the 'Munsif..and the defendant preferred a special appeal to the 
High Court. 

Baboo Hein Chunder Banerjee and Mr. Younan for the Appellant. 

Baboos Bhyrab Chunder Banerjee and Bama Chum Banerjee for the 
Respondent. * 

The Judgment of the Court was delivered by 

Markby, J. — The question between the parties in this special appeal is, 
whether or no the decree passed under s. 52, Beng. Act VIII of 1869, by 
which the defendant was directed to pay a certain amount as arrears of rent 
within fifteen days, otherwise he W'as to be ejected, is good in law. 

It appears that the Court below has held that the land to which the suit 
relates consisted of two portions, — one of which is nagdi land, and the other 
bhaoli land. There was an objection taken in special appeal that the Court 
below was wrong in treating any of these lands as bhaoli. But we expressed 
our opinion in the course of the argument yesterday that there was nothing in 
that objection. No doubt there was evidence that, for some time, the land had 
been in possession of a person under the present plaintiff, between whom and 
the defendant the rent was treated as all payable in money : but that could not 
alter the terms of the tenancy as between the plaintiff and the defendant, and 
when that intermediate interest terminated, the land was held partly as bhaoli 
as before. 

Then arises t\ie important question in this case, whether the provisions of 
the law in respect of ejectment upon non-pay-[3763ment of arrears of rent can 
be applied to bhaoli land. I admit that, on first reading these sections of the 
Act relating to tliis matter, I w^as under the impression that they did refer 
only to rents reserved in money. But, on further consideration, I think that 
the construction of the sections is that they coveg: not only rent reserved in 
money but rent reserved in kind. S. 52 provides for ejectment for non-payment 
of arrears of rent. An arrear of rent is defined by s. 21. It says : “ Any 
instalment of rent which is not paid on or before the day w^hen the same is 
payable accoi diiig to the patta or engagement, or if there be no written specifica- 
tion of the time of payment, at or before the time when such instalment is payable 
according to established usage, shall be held to be an arrear of rent under this 
Act, and, unless otherwise provided by written agreement, shall be liable to 
interest at twelve per centum per annum.” Now the word ‘rent ’ may, undoubt- 
edly, include both rent in kind and rent in money. But the word ' paid * does at 
first sight suggest rent reserved in money. But w'hen we turn to s. 2, it is clear 
from that that the Legislature did not use the word ‘ paid ’ in reference to rent 
reserved in money only, because in s. 2 we find blie expression “ if the rent is 
payable in kind,” thereby clearly showing that the Legislature at any rate con- 
sidered that the word ‘ paid ’ or ‘ payable ’ was a proper expression for the 
proportionate produce which had to be delivered in kind, or a bhaoli tenure. No 
doubt there are also the words at the end of s. 21 which provide for interest on 
an arrear of rent. But then I think those words may be applied to a case of 
arrear of rent which is payable in kind, because, as we know, those arrears, 
though originally reserved in kind, are ultimately, as between the parties, almost 
always payable in money. There is, therefore, nothing in the words of the law 
which is inconsistent with the term “ arrears of rent "including arrears of rent in 
kind as well as arrears of rent in money ; and I think the reasonable construction 
to put upon the Act is, that both kinds of arrears are included. I cannot see any 
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reason why a landlord whos$ rent is payable in kind should not have the same 
remedies as a landlord whose rent is payable ’n money. There being nothing 
in the Act which is in any way [377] inconsistent with tftis reasonable con- 
struction, I think we ought to put that construction upon it. 


Then this further objection is raised \o this decree by the appellant, that 
the plaiij^iff’s (respondent’s) own jamma-wasil-baki papers show that there had 
been a full payment of all that was due upon the nagdi.portion of the tenure. 
Now the only evidence before us upon that point is the jamma-wasil-baki 
paper. No doubt those two tenures are distinct. But then we find in making 
up the account, following out the custom to which I have already alluded, 
after the proprietor’s share upon the bhaoli portion of the tenure has been 
ascertained, that is turned into money, and one lump sum is found to bo due 
from the ryot to the landlord. The sum which has been paid on account is 
credited not to the nagdi tenure in particular, but the total sum found to be 
due by adding the two rents together. There is no evidence that the ryot 
himself appropriated this payment to the nagdi tenure. All that we have is 
this document, and on this document we are bound to treat it as a general 
payment on account. On that objection, therefore, the special ajipeal has 
failed. 


Then there is another objection which it is more difficult to get over. It 
appears that the ryot has, in addition to the original 67 bigasand odd cottas of 
land, of which the nagdi portion of the tenure consisted, taken into his 
possession two bigas more. Now, in suing the tenant in respect of the rent of 
these two bigas, the landlord does not treat those two bigas as an addition to 
the nagdi tenure held uxioii the same terms as the rest of the nagdi tenure. 
He chooses to place on those two bigas a rent of Rs. 5, which is more than the 
rate at which the nagdi tenure is assessed. It is not shown that that rent has 
ever been paid by the tenant. The suit, therefore, in reality, so far as it 
relates to those two bigas, is, ’a suit to recover compensation for the use and 
occupation of those two bigas. And the question then arises whether that can 
be an arrear of rent to which the provisions of s. 52 can be applied. 

in order to decide that question, wo must, as in deciding the other question 
ux)on the construction of the Act, go back to [378] s. 21 and see what an 
“ arrear of rent ” is. That section speaks of an arrear of rent as “ any 
instalment of rent which is not paid.” Now I do not think it possible to say 
with regard to those two bigas that there was any instalment of rent which 
remained unpaid. No doubt there had been for a considerable time some- 
thing due from the ryot to the landlord for the occupation of this land, but I 
think the words “instalment of rent which is not paid ” assume a rent which 
has been fixed, which has become due at the expiry of certain recovering 
periods, and which had not been paid by the tenant. I think, therefore, it is 
impossible to say that, as regards those two bigas, there was an arrear of 
rent due which remained unpaid when the suit was brought. Although that 
is a small portion of the tenure in respect of which the suit was brought to 
recover rent, still, according to the decisions of this Court, that error will 
vitiate the whole decree. The tenant is to bo ejected under s. 52 if he does not 
pay the amount of rent specified in the decree. But the amount 8]3ecified in the 
decree must consist entirely of arrears of rent due. And if it turns out that there 
was not really so much arrears of rent due, the tenant never has had the 
opportunity, which the law gives him, to pay within fifteen days that which he 
is liable to pay as arrears of rent. 
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The result is, that we must set aside the decree of the Court below, and 
we must make the decree which the Court below ought to have made. There 
will be a decree as ^or arrears of rent for the amount found to be due, minus 
the rent of those two bigas, and for ejectment from all but those two bigas. 
And if that amount, together with interest and costs in proportion, be paid 
into Court within fifteen days from the date of the decree, execution of the 
decree for ejectment will be stayed. There will also be a further decree for the 
amount fixed by the Court below in respect of those two bigas ; but thsSi [not ?] 
being arrear of rent will not be included in the decree which directs the 
defendant to ))ay the money into Court."' 

Appeal allowed. 


[379] FULL BENCH. 


The 10th April, 1877, 

Pbesent : 

Sib Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, 
Mr. Justice Macphbrson, Mr. Justice Markby and 
Mr. Justice Ainslie. 

Bhimul Doss alias Lall Baboo One of the Defendants 

versus 

Choonee Lall Plain tiff, t 


Hindu law — Inheritance — Brother — Nephew — Mitakshara — J oint 
undivided Family, 

Where, in an undivided Hindu family living under the Mitakshara law, a person dies 
without leaving issue, but leaving a brother, and a nephew, the son of a predeceased brother, 
the latter is not excluded from succession by the former. 

Dehi Prashad v. TJiakur Dial (1. L. R., 1 All., 105) followed. 

This case was referred by Garth, C.J., and Mitter, J., to a Full Bench 
in the following Order of reference : — 

* Garth, G.J. — The plaintiff and the defendant, special appellant, are 
related to each other as first cousins, and the following family tree will materially 
assist the Court in understanding the question of law raised between them : — 

BANEE P*RU8AD. 


1 Baboo Lall, 2 Pirtum Lall, 8 Futteh Chaud, 4 Janbhunjun, 5 Hurro Lall, 6 Bhoku Lall, 

men ihaa mfre 


diod 1280 died 1269 
(1873.) (1802.) 

CHOONEE Lall, 
plainiiff. 


died 1244 died 1276 died 1273 died 1277 

(1837.) (1869.) (1866.) (1870.) 

1 I 

dosanund, bhimul Lall alias 
defendant, Lall Baboo, 
defendant, 
special appellant. 


* The plaintiff withdrew his claim for ejectment, and a decree was made for the arrears 
with interest and costs. 

t Special Appeal No. 770 of 1875, against a decree of A. J. Elliot, Esq., Judge of Zilta 
Sbahabad, dated the 18tb of Februan'. 1875, affirming a decree of Moulvi Mahomed Nural 
Hossein, Munsif, Subordinate Judge of that district, dated the 2lBt of September 1874. 
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The plaintiff’s case is t&is. The six sons of Banee Prosad lived as members 
of a joint Hindu family till the death of the fourth son, Janbhunjun Doss, 
which took place in 1276 (1869) ; Babbo Lall, Futteh Chabd, and Janbhunjun 
died without issue, and upon these facts the plaintiff' contends that he is 
entitled to one-third share of the family property. 

[380] The respective years of death of the several sons of Banee Prosad 
as given in the above tree being not disputed, the defendant, special appellant, 
contends that the plaintiff’s father, Pirtum Lall, ha\'ing predeceased Janbhunjun, 
the plaintiff is not entitled to the one- third share of tlie family property which 
he claims. The date of separation was disputed in the Courts l)olow, but it 
has been found as a fact that it took place after the death of Janbhunjun. The 
defendant, special appellant, contends that, on the death of Janbhunjun, his 
interest in the joint family property dev^ved upon the surviving brothers 
Baboo Lai and Bhoku Lall alone, to the exclusion of the plaintiff' and Dosanund, 
sons of Pirtum Lall and Hurro Lall, who had predeceased .lanbhunjun. 

The contention of the plaintiff' on the other band is, that, on Janbhunjun’s 
death, his interest in the joint family property passed to all the surviving 
members of the joint family. This contention is supported by a Full Bench 
decision of the Allahabad High Court in the case of Dehi Parnhad v. Thakur Dial 
(I. L. R., 1 All., 105), and also apparently by an important passage which 
occurs in the judgment of the Privy Council in the well-known Shivagunga 
case, upon which the above Full Bench decision appears mainly to be founded. 

We entertain grave doubts whether the passage in the judgment of the 
Privy Council justifies the decision of the Allahabad High Court, and whether 
that passage is in accordance with the Mitakshara law; and as the question raised 
is one of great importance, and of very general application, we tliink it right to 
refer it to a Full Bench. 

The question referred is, whether, in an undivided Hindu family governed 
by the Mitakshara law, if a brother dies leaving no issue, but leaving brothers 
and orphan nepliews, who are members of the joint family, his interest in the 
family property passes on his deatli to his surviving brothers alone, or to all the 
surviving members of the joint family ; and in case of a partition, is that the 
principle according to which the respective shares of the persons entitled to 
succeed to that interest are to be apportioned ? 

[ 381 ] Baboo Mohesh Chundcr Chotodry and Moonshi Mohammed Yusuff 
for the Appellant. 

Mr. C. Gregory for the Respondent. 

Baboo Mohesh Chunder Chowdry, — The simple question involved in this 
case is whether, in a joint Mitakshara family, a brother or a nephew is a 
preferable heir to the estate of a deceased. Under the Dayabhaga, no doubt 
a brother would succeed. If succession in the present case is to be regulated 
by the usual principles which govern inheritance, the brother being nearer to 
the deceased would be preferred ; the Mitakshara (Chap. 11, s. 4, paras. 5 — 9,) 
specially provides for the succession of brothers in preference to nephews. 
Those provisions are applicable equally to joint and separate property. The 
AUahabad High Court has restricted their application to separate property 
only, relying apparently on the case of Katama Natchiar v. The Raja of Shiva- 
gunga (9 Moore’s 1. A., 539). That case, however, does not bear out the 
position taken up by the Allahabad Full Bench. On the contrary, it supports 
the present oontention that the principle is tbe same, whether the property be 
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joint or separate. It speaks of decent both in cases of a divided as well as 
an undivided family. No doubt, the Judicial Committee say that property 
obtained by partitibn comes within the category of acquired property, and 
acquires a separate character. But it cannot be argued on that basis that 
joint property which has not been subjected to partition would follow a different 
order, of succession from property which haS acquired a separate character by 
partition. Unless it is made out positively that there is something in the law 
itself by which a separate order of succession is provided for joint property, it 
is submitted that it should follow the same rules as in cases of separate property. 
The following cases were also cited : Chowdry Chintamun Sing v. Mtissamui 
Nowlukho Konwari (L. E., 2 Ind. App , 263 ; S.C., I. L. R., 1 Cal., 153), Mussa- 
mui Golah Koonwur v. The Collector of Benares (4 Moore’s I. A., 246), Tara 
Ckand Ghose v. Pjiduin Lockun Ghose (5 W. E., 249), Bajkishore Lahoory v. 
Gobind Chunder Lahoory (I. L. Bf, 1. Cal., 27). 

[882] Mr. C. Gregory, for the respondent, contended that the ruling in the 
case of Debt Par shad v. Thakur Dial (1. L. R., 1 AIL, 105) had definitively 
settled the question, that, in an undivided Hindu family living under the 
Mitakshara, the sons of a predeceased brother take by representation the 
inheritance which their father would have taken in the estate of their uncle, had 
he survived the period of distribution. The case of Duljeet Sing v. Shcofmmook 
Sing (1 Sel. Rep,, 59) also supports this position ; see also 2 West and Biihler. 
p. 34. 

Baboo Mohesh Chunder Choiodry in reply. 

The following Opinion was delivered by the Full Bench : — 

Oarthy C. J. — This case raises precisely the same question v/hich was 
decided by a Full Bench of the Allahabad High Court in the case of Debt 
Parshad v. Thakur Dial (I. L. R., 1 AIL, 105), and we feel bound, having regard 
to the weight of authority, to decide in accordance with that decision, that, 
under the circumstances stated in the case, the interest of the deceased brother 
in the family property ought, in the event of a partition, to be divided 
between his nephew and his two brothers in equal shares. 

This point was. distinctly decided by the Sudder Dewanny Adawlutin the 
year 1802 in the case of Duljeet Sing v. Sheomunook Sing (l Sel. Rep., 
59), and Mr. Colebrooko was one of the Judges who decided it. The same 
rula has been laid down since by other authorities, and is recognized by the 
Lords of the Privy Council in the case of Katania Natchiar v. The Rajah of 
Shivagunga (9 Moore’s I. A., 639, at p. 611). 

We do not find any authority conflicting expressly with those decisions ; 
and we are, therefore, of opinion that the judgment of the Lower Court is 
right, and that this special appeal should be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[This case was followed in (lfl78) 5 CaL, 142, whore it was held that the principle of sur- 
yiTorship obtains until partition and on partition the division is per stirpes. 2 
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[388] APPELLATE CRIMINAL. 


The 7th May, 1877. 

Present : 

Mr. Justice Market and "Mr. Justice Prinsep. 


The Empress 
versus 

Halodhur Poroe and others.’' 


Penal Code, s. 277 — Public Spring Reservoir. 

The words “ public spring or reservoir ” usod in s. 277 t of tho Indian Penal Code do not 
include a public river. The strewing of branches in a river for fishing purposes held, there- 
fore, to be no offence under that section. 

The accused and six other fishermen were tried summarily under s. 227] of 
the Criminal Procedure Code by the Deputy Magistrate of Jhanedah, in the 
district of Jessore, for voluntarily corrupting the Nobogunga river by strewing 
branches therein for fishing purposes. The offence was laid under s. 277 of the 
Indian Penal Code. The accused were all found guilty and fined respectively. 

The defendants thereupon petitioned the High Court. 

Markby, J. — I think we must hold that this is not a case under s. 277 of 
the Indian Penal Code. The water which is said to have been fouled was certainly 
not the water of a reservoir, nor, in my opinion, was it the water of a public 
spring.” The judgment of the Magistrate shows that it was the water of the 
river Nobogunga. I do not think by the use of the words “ the water of any 
public spring ” the Legislature intended to include the water of a river. On 
that ground we quash the order and direct the fine, if paid, to be refunded. 

Conviction quashed. 


NOTES. 

[ Tbe fouling of the running water of a continuons stream may be an offence under 
sec. 290 I. P. C., if not under sec. 277 : — 6 Bom., L. R., 62. J 


* Criminal Motion No. 68 of 1877, against the order qf W. G. Deare, Esq., Deputy 
Magistrate of Jhanedah, dated tho dth January 1877. 

t [Sec. 277 : — Whoever voluntarily corrupts or fouls the water of any public spring or 
. . reservoir, so as to render it unfit for the purpose for which it is 

Fouling the water oi a ordinarily used, shall be punished with imprisonment of either 
public spnng or reservoir, jogoription for a term which may extend to three months, or 
with fine which may extend to five hundred rupees or with both.] 


t [Sec. 227 ;-*ln cases where no appeal lies, tho Magistrate or Bench of Magistrates need 
not record the evidence of the witnoRoc|i nor the reasons for passing 
Record in cases whore the judgment, nor draw up a formal charge, but he or they shall 
there is no appeal. enter in the register, to be kept for the iiprpose, the following 

particulars : — 

• * « •] 
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[884] APPELtATB OBIMINAL. 

* The 19th June, 1877. 

Peesent : 

Me. Justice Ainslie and Mr/JusTicE McDonell. 

The Empress 
versus 

Dedar Sirkar.* 


Security for good behaviour— 'Criminal Procedure Code (Act X of 1872), s. 505. 

On a requisition from tho High Court a Magistrate is bound to state the grounds upon 
which he fixed the amount of security. 

A person from whom security for good behaviour is demanded should have a fair chance 
afforded him to comply with tho required conditions of security. 

Under s. 506 + of the Criminal Procedure Code, the Magistrate of Dinage- 
pore required nine persons to furnish two respectable and sufficient sureties 
for their good behaviour, each in the sum of Rs. 1,000,” and in the case of 
another person, Dedar, in the sum of Rs. 5,000. Tlie aggrieved parties peti- 
tioned the High Court, whereupon Markby and Prinsep, JJ., called upon the 
Magistrate to state the grounds or information on which the amount of the 
respective securities had been fixed. The Magistrate furnished the information 
required, but took occasion to question the authority upon which he had been 
called upon to state the grounds upon whicli ho has fixed the various amounts. 
The case ultimately came before AlNSLiE and Me Done LL, JJ. 

Baboo Indro Nath Banerjec for the Petitioner. 

The Junior Government Pleader (Baboo Jugadanund Hooker jee) for thef* 
Crown. 


The Judgment of the Court was delivered by 


Ainslie, J. — We think that, under the circumstances stated by the 
Magistrate, it is not desirable that the Court should interfere in the present 
case. In tho 4th paragraph of his letter the Magistrate expresses a doubt whether 
the High Court is competent to call upon him to state the grounds upon which 


* Criminal Motion No. 64 of 1877, in the matter of the decision of K. V. Wentmacott, 
Esq., Magistrate of Dinagepore, dated the 20th January 1877. 

T £ Sec. 606 : — Whenever it appears ' to such Magistrate from the evidence as to general 
Tk- j , charjicter adduced before him, that any person is by habit a 
Pwerfnre where SMunty robber, house-breaker or thief, 
required for more than one ^ receiver of stolen property, knowing the same to have 

been stolen. 


or of a character so desperate and dangerous as to render his release, without security, 
at the expiration of the limited period of one year, hazardous to the community, 

he record his opinion to that effect, with an order specifying tho amount of security 
which sh^ld, in his judgment, be required from such person, as well as the number, 
character, and class of sureties, and the period, not exceeding throe years, for which the 
sureties should he responsiMe for such person’s good behaviour, and if such person does not 
comply with the order, the M^istrato shall issue a warrant ^directing his detention pending 
the orders of the Court of Session.] 
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* 

[ 888 ] he fixed the amount of security. * With reference to this, we desire to 
call . his attention to a ruling of the Madras High Court, at page 450 of 
Mr. Prinsep’s edition of the Code of Criminal Procedure (4 Mad., H.C. Bep., App. 
47), m expression of opinion in which we entirely concur. It is there said ; 
" The imprisonment is provided as a protection to society* against the perpetra- 
tion of crime by the individual, and not aa punishment ^r a crime committed, 
and being made conditional in default of finding security, it is only just and 
reasonable that the individual should he afforded a fair chance at least of 
complying with the required conditions of security.” If the Magistrate declined 
to furnish a statement of the grounds upon which he fixed the amount of 
security, this Court would have been unable to say that he had fixed it on just 
and reasonable grounds, and probably the result would have been that we 
should have felt bound to modify the order as pnmd facip unreasonable and 
unsupported by anything before us. 


NOTES. 

[Cl rounds of fixing the amount may be required lo be Htated and the High C^onrt ean 
interfere when the amount is oxoe^Kive: — (1892) IG Bom.. 872; (1000) 28 .Ml., 80.] 


[2 Gal. 885] 

ORIGINAL CIVIL. 


The and iiHrd May, 1H77, 
Present : 

Mr. Justice Macpherson. 

Roy churn Dutt 
versus 

Anieena Bibi, 


Sheriff — Right to Poundage — satisfaction of Decree aftei' attachment, 

Imt hefoj’e sale. 

Certain immoveable property of the defendant wau attached in execution of a decree 
which had been partly natisfied by the prooocdH of a prcviouR nalo in execution. Before any 
proceedingH for sale were taken under the attachment, the defendant paid the balance and 
satisfied the plaintiff’s claim in full. Held, that the Sheriff was entitled to poundage upon 
the amount so paid in satisfaction of the debt, and satisfaction of the decree was ordfired to 
be entered, and the attachment withdrawn, subject to the payment of such poundage. 

This was an application on notice on behalf of the defendant iivthe above 
suit for an order that satisfaction of the decree 1888] made in the suit be 
entered on the record, and that the attachment of the properties of the defend* 
ant be withdrawn without* payment of poundage to the Sheriff. 


1 CAL.— '75 
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LL.R. 2 Cal. 887 

Tha decree in the suit, which was on a mortgage, was made on the 28th of 
June 1875, and default having been made in payment of Bs. 29,991, the 
sum found, due byr the Begistrar on taking the accounts, the mortgaged pro- 
perties were sold ; and a sum of Bs. 17,070 was received by the plaintiff in part 
satisfaction of his decree and costs. For the realization of the balance a 
prohibitory order was issued on 29th June 1876, under which certain immoveable 
property of the defendant was attached by the Sheriff of Calcutta. On the 10th 
May 1877, before any proceedings for sale were taken by the plaintiff, the 
defendant paid the balance and satisfied the plaintiff’s claim in full. 

The Sheriff claimed his poundage on tlie whole debt, but his right thereto 
was disputed hy the parties, and the question was brought before tlie Court on 
motion. » 

Mr. Stokoe for the Defendant, in support of the application, referred to 
8. 201, Act VIII of 1859, In the matter of the Bmnbau Jomt Stock Corporation', In 
re Sheriff of Bombay (6 Bom. H.C., O.C., 22), Rex v. Robinson (2 Cr. M. & B., 
334), and Vinayak VaswJev v. Ritchie Stewart (4 Bom. H. C., O. C., 139), and 
contended that the Sheriff was only entitled to poundage on the amount 
actually levied hy liim in execution, not on the amount afterwards received 
from the defendant in satisfaction of the debt. 

Mr. Jackson for the Sheriff contended, that the Sheriff was entitled to 
poundage on the whole amount of the ^^ebt : his riglit accrued on the execution 
of the writ. He referred to Miller v. Abbott (1 Str. Mad. Cas., 182), Miles v. 
Harris (12 C. B., N. S., 550), and to the following oases in which orders had 
been made on the present question in favour of the Sheriff, — I^ittianmid Paul 
V. Nobin Chunder Ghose, 10th July 1876 ; in re Jirojonath Ckowdhm, 22nd 
May 1875 ; In re Jodmiath Sha%v Clmvdhrij, 29th July 1876 : Kherodmony 
Dossee w Nobin Cunder Ghosi\ 14th December 1875; Indra [387] Chand 
Johurry v. Surutli Chandra Ghosc, 6th July, 1876 ; and Pearson v. Mad hub 
Chunder Ghose, IHth April, 1872. 

Mr. Stokoe in I'eply. 

Cut. adv. vuU. 


* This case came before the Court (Macpherson, J.) on the 18th of April 1872, in the 
form of a motion, objection being taken to the following ruling of the taxing officer of the 
Court in the taxation of the co.sts of the suit. 

** In this case the Sheriff’s claim to poundage on the amount endorsed on the warrant 
of arrest, which was executed b\ him against the defendant Madhub Chunder Ghosa in 
execution of the decree in this suit, is contested on the ground that no portion of the amount 
endorsed on the writ was levied, the defendant having been discharged from custody 
by the Court under the provisions of s. 278 of Act VIll of 1859 and s, 8 of Act XXIIl of 
1861. t In the table of fees the entry as to poundage is : — ’Poundage on sums-levied under a 
writ execution against the effects, or for taking the defendant in execution, for the firfllt 


t [Sec. 273; — Any person arrested under a warrant in execution of a decree for money may, 
on being brought before the Court, apply for his discharge on 
On wUat grounds appli- the ground that he has no present means of paying the debt, 
^ion for aisolu^rge may either wholly or in part or, if possessed of any property, that he 
be made. willing to place whatever property he possesses at the disposal 

of the Court. The appliwtion^ shall contain a full account 
of all property pi whatever nature belonging to the ai^icant, whether in expectancy or in 
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[ 888 ] The Coui*t was of opinion that the Sheriff was entitled to poundage 
upon the sum actually compromised for. and granted the application subject to 
such payment of poundage to the SIferiff. The Sheriff lo have the costs of 
the application. 

Attorney for the Defendant : Mr. GtHaiulvUi. 

Attorney for the Sheriff : Mr, Morgan, 

1,000 rupecK at 5 per cent., and for the rest at per cent.’ It refers t<' two classes of execu- 
tion, namely, execution against the effects, and execution against the person. The word 
'levied,’ as used in tho entry, applies only to executions of the former class It stands 
connected with tho words ‘ under a writ of execution against the offects,’ hut not with the 
words which follow, ‘ for takii^ the defendant in execution.' 

“The Sheriff has always, both before and muicc tho esial>1i>-hmenl of tho High Court 
charged poundage as if his right thereto had accrued on his executing the warrant of arrest, 
irrespective of the ultimate result as regard** the realization of the amount endorsed on 
tho writ. 

"In tho table of foes of the High Court of Bombay the cntr> as to poundage is ‘ pound- 
age on every debt levied by execution, on every sum not execodiug 1,000 rupees, 5 per cent., 
on every other sum exceeding Rs. 1,000, ‘2^ percent.’ There Ctin be no question that the 
word ‘levied,' as u.scd in that entry, applies to executions generally. Yet, m deciding at 
Bombay the question, now raised for the first time here, it was held by Sir RICHARD COUCH 
(then the Chief Justice of the High Court at Bombay) that, m order to satisfy the word,’ levy’ 
it is not necessary that the debt should have been paid, and that the words in the table of 
fees must be construed as entitling the Sheriff to poundage upon his executing a warrant of 
arrest in execution of decree — Vxnayak Vastidev v. Hitchie Steioart (4 Bom., H. C., O. C., 139). 
The facts of that case are similar to those in the present case, except that, whereas at Bombay 
the practice of claiming poundage, when the inirty under arrest had been liberated without 
auy part of the debt being paid, was discontinuid by the Sheriff after the }car 1859, the same 
practice here has continued uninterruptedly up to the present time ; and except also that 
the entry as to fiouudage in the Bombay t*ible of fees is Jess favourable to the claim of the 
Sheriff than the corre.sponding entry in the tabic of fi^es of this Court. 

" 1 shall follow tho decision in* that case, but inasmuch as that decision is not binding 

pos.scssion, and whether held exclusively by himself or jointly 
Form of application. with others, or by others in trust for him (except the necessary 
wearing apparel of himself and his family and necessary imple- 
ments of his trade, and of tho places respectively where such property is to be found, or shall 
state that with the exceptions abovc-nicntionod, the applicant is 
Verification. not possessed of any property, and the application shall be i^b- 

serited and verified bv the appli(»int in the manner hereinbefore 
pre.scribed for subscribing and verifying plaints. (.Amended and supplcmcnlGd by ActXXlII, 
1861,s. 8.)1 

[Sec. 8 When a person arrested under a warrant in execution of a decree for money 
shall, on being brought before tho Court, ap]>ly for his discharge 
Procedure on application on either of the grounds mentioned in section 273 of Act VIII 
for discharge by a person of 1859, the Court shall examine the applicant in the presence of 
arrested in execution of a the plaintiff or his pleader, as lo his then circumstances, and as 
decree for money. to his future means of payment, and shall call upon the plaintiff 

to show cause why he docs not proceed against any property of 
vj^ich the defendant is possessed and wh> the defendant should not be discharged and should 
tho plaintiff fail to shov' such cause, the Court may direct the discharge of the defendant 
from custody. Ponding an\ enquiry which the Court may consider it necessar} to make 
into tho allegations of eithbr party, the Court may leave the defendant in the ou.stody of 
the officer of the Court to whom the seivioe of tho warrant was entrusted, on the defen^nt 
depositing the fees of such offioer,^ which shall be as the same daily rate as the lowest rate 
charged in the same Court for serving proc^ess ; or if the defendant furnish good and sufficient 
security for his appearance at any time when called upon while such enquiry is being made, 
his security or sureties undertaking in default of such appearance to pay the amount 
mentioned in the warrant the Court may release the defendant on such security.} 
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[ 889 ] APPELLATE CIVIL. 


The 18th April, 1877, 

Resent : 

Mb. Justice Markby and Mr. Justice Pbinsbf. 


Chunder Mohun Hoy and others Defendants 

versus 

Bhubon Mohini Dabea Plaintifl'.''' 


Limitation — Petition in forma pauperis — Act IX of 1871, s, I explanation — 
Act VIII of 1859, s. 808. 

.4 put ill a petition to sue in fonna pauperis for posKCBsion of certain foreclosed property 
within the time speoifiod by the Limitation Act, but oii her failing to appear on two occasions 
when called upou to givs evidence of her pauperism, the case was struck off so far as theappli- 
cation to sue in fotma pauperis was concerned. At the instance of A the case, however, was 
again reopened, and a date fixed for her appearence. Two days prior to thib date, but at a 
time beyond the limit fixed by the Limitation Act, A put in a petition asking that the petition 
which she then made to have her suit proceed as an ordinary suit might be joined with her 
application to sue in fomia pauperis, and the suit bo duly tried in the ordinary way. She 

on this Court, it will be open to the plaintiff to have the question decided j>y this Court on 
any objection which he may be advised to make to iny taxation.” 

Mr. Marindin appeared in support of the application. 

Notice of the application was given to the Sheriff, but he did not appear. 

Mr. Marindin contended that nothing having been levied, the Sheriff was not entitled to 
poundage ; the bringing up of the debtor was not a levying of the debt, as under certain 
circumstances the debtor could be discharged by the Court. Under the table of foes in the 
old Supreme Court, it was held that the Sheriff was entitled to poundage immediately he 
took the debtor in execution : Miller v. Abbott (1 Str. Mad. Cas., 162). But the position 

of the Sheriff has been entirely altered since the passing of Act Vlll of 1866 : sec In re 
Suinbho Chunder Holder (Bourko’s Rep., 59). This alteration was not brought to the notice 
of the Bombay Court, and that decision consequently loses a great deal of its weight. The 
words moreover of the rules relating to tees at Bombay are different from those at Calcutta, 
which further distinguishes the case. The Calcutta rule — see Broughton’s Civil Procedure 
Code, 741, — 18 also different from the old rule: see Smoult and Ryan’s Rules and Orders, 
vol. ii, p. 384. The Sheriff does not act now as the agent of the parties, but as the Officer of the 
Court ; his duty is only to execute the warrant of the Court, and either bring the debtor 
before the Court at once, or make him over to the superintendent of the jail. That 
was formerly the Sheriff, so that then the debtor remained in the custody of the Sheriff, who 
was responsible. In his present position he is not responsible, at any rate when he has 
deliver^ the debtor to the superintendent of the jail. By Act XII of 1865, s. 3, no one is to 
be committed to the custody of the Sheriff, nor are writs for arrest to be issued to him. Tllle 
is re-euaoted by Act Xll of 1867. 

J* — do not see that the difference between the old and the now rulffl 
would justify me in putting a different construction on the new rule to that which was always 
put on the old one. I think 1 must decide as the Bombay Court did. The order of the 
officer is therefore upheld. 

* Special Appeal No. 1333 of 1875, from the judgment of the Second Subordinate Judge 
of Burdwan, a decree of the Munsif of that district, dated 1st Deoembor 1874. 
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also paid in fche regular amountr*^ of stamp duty for an ordinary suit. On the point of limi- 
tation, heldf that the plaint must be considered as filed not on the day of filing the application 
to sue in forma pauperin, but on the day on vhich the stamp duty \^as paid and application 
made to have the suit tried in the ordinary way. 

The explanation tos.4 of the Limitation Act only applies in cases where, under s . 308 of the 
Civil Procedure Code, the application for leave to sue in forma pauj^ris is granted, and the ap- 
plication is numbered and registered as a suit (8lee Skinner v. Orde, 1. L. B., 1 All., 230). 

Suit for possession of foreclosed lands. The plaint stated that three of 
the defendants, Modhu Sudun, Madhab Chunder, and Seta Nath Roy, by a 
deed of conditional sale, dated the 24th September 1850, sold to the mother 
of the plaintiff the properties, the subject of the present suit, for a 
consideration of Rs. 20t), on a verbal condition that the said properties 
should be released on payment of the purchase- [390] money within four 
years. On failure by the defendants to pay the money within the said period, 
the mother of the plaintiff foreclosed the mortgage on the 7th February 1860. 
Subsequently, the father of one of the defendants in the present case intervened 
on the allegation tliat part of the lands foreclosed belonged to him by purchase. 
The foreclosure suit was, thereupon, struck off on tlie 26th June 1861 ; leave, 
however, was reserved to the then plaintiff to bring a regular suit. On the 6th 
February 1873, the present plaintiff presented a petition to be allowed to sue 
in forma pauperis for the possession of the said lands, on the ground tliat her 
mother, the original mortgagee, had granted the said lands to the petitioner in 
November 1866. The petitioner was thereupon ordered to* appear and depose 
as to her pauperism on the 1st of March, but she failed to appear ; and again 
on the 15th of June she was ordered to appear, but she again failed to put in 
an appearance before the Court. The case was thereupon struck off the file. 
Subsequently ‘the petitioner applied for a review, which was granted, and she 
was ordered to appear on the 9th of August for the purpose of deposing to her 
pauix^rism. Before that date, on the 7th of .\ugust, she paid stamp duty 
sufficient for a suit in the ordinary form, whereupon the application was 
registered for liearing as an ordinary suit. 

For the defendants it was contended that the suit was barred. 

The Court of First Instance held that the suit was instituted on the date 
when the plaintiff' paid the stamp for the suit, and not from the date of filing 
the original petition to sue in forma pauperis. The suit was, therefore, barred. 

On appeal the Judge remanded the’case, being of opinion that the plaintiff’s 
claim would not be barred if she was actually a pauper on the 6tli of Feliruary 
1873, and that the plaintiff' had had no sufficient opi^ortunity afforded her to 
prove this fact. 

The Munsif, therefore, took fresh evidence on the point, and decided the 
Question of limitation in favour of the defendant : he also found for the 
defendant on the facts. 

The lower Appellate Court reversed the decision of the Munsif on the 
merits, but expressed no opinion on the question of limitation. 

[891] From this decision the defendant appealed to the High Court. 

Babu Hori Mohun Chuckerbutty for the Appella.nt8. 
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Babu Nolit Chunder Sen for the Bespondent. 

The following Judgments were de^vered : — 

Markby* J. — We think on the face of tliese proceedings we must hold that 
the suit is barred by limitation. The mortgage is dated the 24th of September 
1850 ; the default was made on the 24th of September 1854 ; notice of foreclosure 
issued on the 7th February 1860. It is not shown on what date the notice 
was served, but the foreclosure must have become absolute some time before 
the 26th June 1861, because the case was struck off on that date with per- 
mission to bring a regular suit, as appears from the plaint. Therefore, the title 
of the plaintiff must have become absolute at least as early as the 26th June 
1861, and the suit would bo barred on the 26th June 1873. 

Now, on the 6th February 1873, the plaintiff presented a petition to bo 
allowed to sue in forma piinpena to recover possession. She was ordered to 
appear on the 1st March, and she did not do so. She was again ordered to 
appear on the 15th June, and she did not do so ; and the case was struck off so 
far as tlie application to sue in forma pauperis was concerned. The matter was 
reopened, and she was ordered to appear on the 9th August. On the 7th August, 
that is, two days prior to the date on which she was ordered to api)ear,8he put in a 
petition asking that the petition which she then made might he joined with her 
application to sue m forma pauperis, and a number given to the suit, and the suit 
tried on the civil side of the Court. With that petition she paid in the regular 
amount of stamp fees as in an ordinary suit. The order was that the suit should he 
registered and proceeded with in the usual way. The question we have to decide 
is, whether we are to reckon the plaint in this suit as filed on that date, namely 
on the 7th August, or whether the plaintiff* can take advantage of the clause in 
the explanation of s. 4 of the Limitation Act, which says that a suit in the 
case of a pauper is instituted when his application for leave to sue as a pauiier 
is filed. It is, I think, clear that that provision in favour of a pauper only 
[392] applies in cases where, under s. 308 of the Civil Procedure Code, the 
application for leave to sue in fonnd pauperis is granted and the suit is numbered 
and registered. In that case, by the provisions of that section, the application 
becomes the plaint in the suit, and the suit is considered as having commenced 
when the petition, whicli has subsequently been turned into a plaint, was filed. 
But in this case, in consequence of the second application made by the plaintiff 
herself, enquiry into her pauperism was stopped, and she elected to proceed in 
this case as an ordinary suitor and not as a pauiier. I think we must take it 
that she having put in tnat petition stood merely in the same ])osition as if she 
had filed her .suit on that date. The Plstrict Judge seems to think that she 
will be entitled to the benefit of the explanation of s. 4 of the Limitation Act, 
if she was in fact a pauper when the original application to sue as a pauper 
was filed. 1 think he had no right to reopen that matter at all when it was 
closed on the application of the plaintiff herself. In order to give her the 
benefit of that explanation it was necessary that her application should be 
granted, in which case only her original application for leave to sue as a 
pauper could be treated as a plaint. Therefore, the date on which the present 
suit was filed being the 7th August 1873, and the date on which she was entitled 
to possession being on some day prior to the 26th June 1861, the suit is neces- 
sarily barred. The decision of the Court below will be reversed and the suit 
dismissed with costs. 

Prineeil, J. — I wish to add only a few words. The decision of this 
Court will proceed on the point of limitation on the facts which are most 
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favourable to the plaintiff, ’’the point now under decision depends entirely upon 
the question as to whether the application to sue as a pauper is to be treated as a 
plaint. The application can be treated as a plaint only when the leave to sue 
as a pauper has been granted. In its present state, it is, therefore, incomplete. 
It is only made complete so far as the present suit is concerned by the pay- 
ment of fees ; and, therefore, it became a plaint on the 7tli August 1873, on 
which date it was clearly barred. 

Appml nlloioed. 


NOTES. 

[ LIMITATION IN RESPECT OF SUITS IN FORMA PAUPERIS - 

1. fr<yin the date of application, 

{a) when it is granted and registered : — (1870) 1 All., 2:10 ; (1S79) 2 All., 241 ; See also 
(1881) 4 All., 37. 

(ft) when before the disposal of the «*».pplication. Court foe is paid : — (1900) 28 Cal., 427. 
IT. from the. date of filimj the plaint, 

(n) when the application is rofustnl ; but otherwise When lea vt* having lieon given, the 
applicant is sLibsefjuently di span pen six) . —(1806) 17 All., 520 ; (ISOfJ) 18 All., 200, 
(ft) even when extension of time was granti‘d for p.iying in the Court fees : — (189.5) 20 
Horn., 508. 

III. .\s for the legal representative's position when the applieant dies pending disposal, 
see (1900) :}:iCal., 110:1 : 4 C. L. J. 234.] 


[393] APPELLATE CIVIL 

The dpr/./, 1H77. 

PitESENT : 

Mh. .Tustice Makkuy and Mr. .Iitstick Pkinsep. 


Kagliurponi Audhikary one of the Defendants 

vvrmfi 

Nilmoni Singh Deo Plaintiff. " 


Limitation — Act (IX of 1H71), sch. //, art. 00 — Moucif obtained 
by Collusion and Fraud. 

A suit for the recovery of money obtained by fraud and colbisinn is a suit for money 
received by a defendant for the plaintiff's use. and, therefore, rndcir art. 00 of the second 
flchodule of Act IX of 1871 is barred unless brought within three years of the date when the 
monev was received. 

Suit for the recovery of Rs. 507-6. The plaint stated that one Prankisto 
Mitter had deposited the sum claimed in the collectorate in the name of the 
plaintiff, and that the first defendant, in collusion with the second defendant, 
on the 13th of January 1869, without the knowledge or consent of the plaintiff, 
took out the said sum of money from the collectorate The plaint was filed on 
the 21«t January 1874. The defendants pleeidod limitation. 

♦ Special Appeal No. 1610 of 1875, from the decision of J. S. Davies, Rsq., Judicial 
CommiflAioner of Maiibhoom, dated the 29th March 1875. 
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The lower Appellate Court held that the suit came under arts. 48 and 90 
of Act IX of 1871. The period of limitation was, therefore, to be computed 
from the date on •which the money « was demanded by the plaintiff. Such 
demand having been made within three years of the filing of the plaint, the suit 
was not barred. 

Against this decision the first defendant preferred a special appeal to the 
High Court. 

Bahoos Chunder Batter jee and Tarruck Nath Sen for the Appellant. 

Baboo Bhohany Churn Dull for the Respondent. 

The Judgment of the Court was delivered by 

Markby, J . — It seems to us that the decision of the lower Appellate Court 
is wrong. The suit is brought to recover a [3943 specific sum of money 
wliich the plaintiff says the defendant No. 1, in collusion with defendant 
No. 2, without his knowledge and consent, had obtained from the collecCorate. 
The defendants pleaded limitation. The Court below thinks that the case 
is governed either by art. 90 oi the 2nd schedule of the Limitation Act 
or by art. 48. Art. 90 provides for a suit by a principal against his agent 
for moveable property received by the agent and not accounted for. The 
plaintiff does not sue the defendant as his agent, he does not admit that 
the defendant was his agent. On the contrary, he denied that the defend- 
ant was his agent, and the Court below does not find that the defendant was 
so. Therefore it cannot possibly be brought under that head. Art. 48 clearly 
provides for a case in which a suit is brought to recover moveable property 
acquired by means of a criminal offence. The words used are : ‘ For 

moveable property acquired by theft, extortion, cheating, or dishonest mis- 
appropriation, or conversion,” following exactly the language of the Penal Code. 
Now the plaintiff in this case does not allege that the defendant committed 
either of those criminal offences. He does not sue the defendant on the ground 
that he bad committed a criminal offence, but that by means of some fraud 
in combination with another person he got possession of the plaintiff's 
money. Now, that is exactly the case which would be covered by art. 60 
of the schedule of the Limitation Act, if we read that article as we think we 
ou|ht to do in connection with the English law. A suit for money received 
by the defendant for the plaintiff's use evidently points to the well-known 
English action in that form, and it appears from two cases quoted in Bullen and 
Leake on Pleading, 3rd edition, page 47," that that form of action is appro- 
priate to the recovery of money under such circumstances as these. It is said 
there that where the defendant has wrongfully obtained the plaintiff’s money 
from a third party, as by a false pretence, it may be recovered in this Court. 
So, where defendant wrongfully obtained from the plaintiff’s debtors the 
[893] payment of their debts under a fraudulent misrepresentation that he 
had an authority to collect them, the plaintiff was held entitled to recover the 
amount under this count. We think, therefore, that art. 60 of the 2nd 
schedule of the Limitation Act contains the law which ought to govern this 
.case, and that the limitation ought to run not from the time when the money 
was demanded but from the time when the money was received. The money 
in the present case was received so long ago as January 1869, and this suit 

* The cases alluded to by the learned Judge are Lift v. Mariindale, 18 C. B., 3U ; and 

j4ndr«ws v. *26 L. J., Ex., 823. 
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was not brought until 1874. Therefore the claim is clearly barred. The 
decision of the lower Appellate Court is reversed, and the suit dismissed with 
costs in all the Courts. * 

Appeal allowed. 


NOTES. 

[See (1906) 32 Cal. 527*1 583 : 1 C. L. J., 167 whore all the eaHea have been cjollectod and 
reviewed by MOOKERJEE, J.] 


[ 2 Cal. 895 ] 

APPELLATE CIVIL. 

The 31st March, 1876. 

Present : 

Sir Richard Garth, Kt.. Chief Justice, and Mr. Justice Birch. 

Hendry One of the Defendants. 

versus 

Mutty Lall Dhur and others Plaintiffs." 


Sale in execution of decree against representati vc of deceased Mahomedan — 
Mahomedan law — Debts — Purchaser of share of estate, Right of. 

B R, a Mahomedan, had incurred debts for repairs to a house of which ho owned an 8-anna 
share, and after his death his daughter 6', who was entitled to a 5>anna share of bis ostato, 
and who had taken charge of his property and obtained a certificate under ActXXVlI of 1960, 
diroctod further repairs to be done to the e.stato. The debts thon incurrod by B R and Snot 
having been paid, the creditor brought a suit against S, as representing her father's estate 
to recover them, and having obtained a decree, the house was sold in execution thereof, and 
purchased by H in May 1874. B R at his death left also a sister, who was entitled to a 

3- anna share of his estate, but who had been for some years absent on a pilgrimage to Mecca. 
On her return she in January 1874 sold her interest in the house to M. In a suit by M 
against S and H for possession of the share so purchased by him — Held, that S did not 
represent the whole estate of B R, and the share purchased by the plaintil! did not pass under 
the execution sale to H ; the plaiiitiil, therefore, was entitled to recover. 

This was a suit to recover possession after partition of a share in a certain 
dwelling-house and land in Sealdah, which [3963 the plaintiff had purchased 
under a kobala, dated 2nd January, 1874. 

One Buzloor Bohim died on 13th January, 1871, leaving a daughter 
Surfurunnissa Begum, a widow Fatima Khanum, and a sister Sadurunnissa. 
Buzloor Bohim, at the time of his death, was owner of an 8-anna share in the 
house and land in Sealdah ; the other 8-anna share belonged at the time of this 
suit to one Khodejannissa, who acquired it by purchase. Of the 8-anna share 
owned by Buzloor Bohim, Surfurunnissa was entitled to a 5-anna share (to a 

4- anna share by right of inheritance from Buzlloor Bohim and to a 1-anna 
share under a kobala executed in her favour by Fatima Khanum), and the 
remaining 3-anna share belonged to. Sadurunnissa Bibi. During his lifetime 
and at his death Buzloor Bohim was indebted to Messrs. Anderson, Wallace, 

* Special Appeal No. 1200 of 1875, against the decree of Alex. J. Maclean, Esq., Judge of 
Zilla 24-Pergannas, dated the 4tb of June 1679, reversing a decree of Baboo Mohendro Nath 
Boae, first Subordinate Judge nf that district, dated the 5th of April 1875. 


1 CAli.— 76 
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& Co. for repairs done by them, aod after his death they filed a suit against 
Surfurunnissa Begum, who had obtained a oertifioate and taken charge of 
Buzloor Bohim's^ property, styling uer the daughter and representative of 
Buzloor Bohim, to recover that debt, and a further sum for repairs w^ioh 
had been executed at Surfurunnissa’s direction since Bu^sloor Bohim 's death. 
That suit was undefended, and a' decree was made against Surfurunnissa, in 
execution of which Surfurunnissa's interest in the house and land was sold, 
and purchased by certain persons — Hendry and Hubbard — in May, 1874. 
For some time before Buzloor Bohim 's death, Sadurunnissa was absent on a 
pilgrimage to Mecca, and did not return till 1873. In January. 1874, she sold 
her interest in the dwelling-house and land to the plaintiff, who, possession 
being refused him, accordingly brought this suit for possession of his vendor’s 
3-anna share, making Khodejannissa, fiendry, Hubbard, and Surfurunnissa, 
defendants. 

The defendant Hendry defended the suit and submitted in his written 
statement that the decree in execution of which he and Hubbard purchased 
was passed against Surfurunnissa as representative of Buzloor Bohim ; that the 
interest of the latter passed by the sale, and that, consequently, nothing was 
left for the plaintiff’s vendor to transfer, and the plaintiff had no title pn which 
to found his suit. The Subordinate Judge, referring to [897] the case of Ishan 
Chunder Milter v. Buksh Ah Soiulagur (Marshall, 614) was of opinion that the 
right and interest of Buzloor Bohim passed by the sale in execution of the 
decree in the suit against Surfurunnissa, who had been sued as bis daughter 
and representative. He, therefore, dismissed the suit. 

The Judge on appeal was of opinion that the present case was distinguish- 
able from that referred to by the Subordinate Judge, inasmuch as the debt 
was principally incurred after Buzloor Bohim’s death ; and as Sadurunnissa 
was not a party to the suit against Surfurunnissa, the estate of the deceased 
was not fully represented. He, consequently, held that the sale in execution 
against Surfurunnissa could not bind the share of the estate to which 
Sadurunnissa was entitled, and gave the plaintiff a decree for the share sued for. 

The defendant Hendry preferred a special appeal to the High Court, on 
the ground (among others) that by the sale in execution all the rights of 
Buzloor Bohim became vested in him, and Sadurunnissa, as the sister and one 
of the heirs of Buzloor Bohim, could not have any rights in the property in 
dispute as heir till the debts of the estate were paid. 

The Advocate- General, Offg. (Mr. Paul), for the Appellant. 

Baboo Mokini Mohun Rcy for the Bespondents. 

The Judgment of the Court was delivered by 

Garth, C. J. — In this case the plaintiff claims a three-sixteenth share in 
a dwelling-house at Sealdah, one half of which is admitted to have belonged to 
the late Buzloor Bohim, who died in 1871. 

Buzloor Bohim, in his lifetime, had employed Anderson, Wallace, & Co., 
in Calcutta, to do some repairs to the house ; after his death his daught^ 
Surfurunnissa Begum, who was entitled to five- sixteenth of the whole property, 
employed them to do further repairs. The price of these repairs not having 
been paid» Anderson, Wallace, & Co. brought an action [898] against 
Surfurunniasa Begum, as representing her father’s estate, to recover the sum 
due to them ; and having obtained a decree, the house was sold in execution 
under Uie decree, and was purchased by the defendants Hendry and Hubbard. 
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Meanwhile, a sister of Buzloor Rohim. Sadurunnissa Bibi, who had been for 
some time past on a pilgrima.^e to Mecca, and who was entitled to a three- 
sixteenth share of the property, retailed, and she sold her interest to the 
plaintiff, who brings this suit to establish his right, insisting that the three- 
sixteenths which he purchased could not legally sold, and were not in fact 
sold to Hendry and Hubbard under the decree. 

The defendants contend that Surfurunnissa Begum represented the whole 
estate of Buzloor Rohim, and that, therefore, his sister's share was liable for the 
repairs and was properly sold under the execution. The learned Judge in' tlio 
Court below has found that Surfurunnissa Begum was not legally authorized 
to represent the whole estate of her father, and that, consetjuently, the decree 
and the execution sale which took »place under it only affected iior live- 
sixteenths of the property. 

Under these circumstances the three-sixteenth share which belonged to 
Sadurunnissa Bibi being duly convoyed to the plaintiff, became his property, 
and the learned Judge in the Court below was, in our opinion, perfectly right 
in making a decree in his favour. 

Tiie.appeal will, therefore, be dismissed with costs. 

Appeal dismissed . 


MOTES. 

[ Sale in exocutiou of decroc against one of the roproscntalivcs of a deceased Mahomodaii, 
or the rigbt.^ of other bcirft, see (1885) 7 All., 822 : 23 All., 263. ] 


[399] Ft) LL BENCil. 

Tke 22nd Jaiimry, lti77. 

PRKSKNT : 

Sir Richarii Garth, Kt., Chief Justice, Mu. Justice Kemp, 
Mr. Justice Macpherson, Mu. Justice Maukby 
AND Mr. Justice Ainslie. 


The Empress 
versus 

Dwarkanath Chowdhrv and another. ‘ 

. Stamp Act (XVIII of 1869), s. 29, and sell. II art. SH —Instrnmcnt of 
Transfer — Prosecution by Collector — Intention 
to evade payment of stamp duty. 

Theaoousod wa« prosecuted under Act XVlIl of 1869, s. 29, for executing a document on 
insufficiently stamped paper. The document recited that, whereas A and B have sold to me 
3 gaudas 3 cowrie.s of land under a kobala, dated the 9th of Jeyt 1 283 in lieu of a consideration 
of Bs. 695, and wheras I have returned to the vendors in all 4 cottas of land worth about 
Bs. 35, and whereas in lieu of the said kind the said vendors have given me 4 cottas of zerait laud 
held by them, now I or my heirs shall have no objection or contest whatever in regard to the 
mutual exchange of laridA between the vendors and me, the purchaser ; benue 1 have executed 

• Beferenoe in Criminal Motion No. 1112 of 1876, by Mr. Justice AINSLjIU and Mr. Justice 
MOBBXS, daM the 6t.b September 1876. 
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this chitti by way of conveyance or deed of exchange, which may be of service when required.’* 
This document bore a stamp of eight annas, and it was executed only by the accused and pre- 
sented by him for rogictration. Heldt that the document was an instrument of transfer within 
the meaning of art, 38, soh. 11, Act XVlll of 1869. Held also, that a Magistrate is bound, 
for the purpose of ascertaining whether any and what penalty should be imposed, to consider, 
whether a person prosecuted under s. 29, Act XVIII of 1869, had any intention to defraud by 
evading payment of stamp duty. 

The accused Dwarkanath Ghowdhry employed the accused Ghotay Lall, 
a mooktear and revenue agent of the Darbhangah Gourt, to prepare for him a 
document which was to be registered in the Darbhangah Sub-Registrar’s office. 
Ghotay Lall, accordingly, prepared the document, and Dwarkanath executed it 
and presented it for registration. The document bore a stamp of eight annas. 
It recited that “ whereas Inderman Ghowdhry and Mon Ghowdhry, sons of 
Baktwar Ghowdhry, residents and shareholders and nialiks of mouzah Pauchole 
[4003 Kris, pergannah Ramchowand, have sold to me 2 gandas 3 cowries, being 
a quarter share of 11 gandas 2 cowries of the entire 16 annas of a certain estate 
under a kobala, dated 9th Jeyt, 1283, F. S., in lieu of a consideration of 
Rs. 695 ; and whereas out of that share covered by the said deed of sale I have 
returned to the vendors in all 4 cottas of land, worth about Rs. 25 ; and where- 
as in lieu of the said land the said vendors have given me 4 cottas of zerait 
land held by them situated in mouzah Pauchole Kris, pergannah Ramchowand 
aforesaid, now 1 or my heirs shall have no objection or contest whatever in 
regard to the mutual exchange of lands between the vendors and me, the purcaser. 
Hence 1 have executed this chitti by way of awazanama, or deed of exchange, 
which may be of service when required.” The document was signed only by 
Dwarkanath Ghowdhry. The document being found to be insufficiently stamped 
was impounded by the Sub-Registrar and sent by him to Mr. A. P. Macdonell, 
the Officiating Magistrate in his capacity of Collector, by whom the accused 
were prosecuted under s. 29, of the Stamp Act, XVIII of 1869. The defence 
of Ghotay Lall was, that he merely copied out the document from a draft, and 
was unaware at the time that the paper was insufficiently stamped, and that 
he could not be convicted under s. 29. Dwarkanath stated that he did not 
know what stamp was necessary, and that he had no intention to defraud the 
Government. 

• • The Deputy Magistrate, Baboo Gobind Mohun Ghose, acquitted Ghotay 
LaU on the ground that he could not be legally convicted under the section. 
As to Dwarkanath, he referred to the Government Order, 2857 of 4th December 
1875 (15 B. L. R., Rev. Cir., 59), and held that proof of fraudulent intention 
was unnecessary, and the offence was complete when the terms of s. 29 were 
contravened, and it was no defence to say there was no intention to evade 
the law. Dwarkanath was, accordingly, convicted and sentenced to pay a fine 
of Rs. 20. The Officiating Magistrate was of opinion that Ghotay Lall had been 
illegally acquitted, and that he ought to have been found guilty of ‘ making ’ 
[4013 the document under s. 29 of Act XVIII of 1859. He, therefore, refer^ 
the case to High Court. 

The ease came before AlNSLiE and MoBRis, JJ., who referred it for the 
orders of the Chief Justice, with the following remarks. 

AlNSLlE, J. — The Officiating Magistrate of Darbhangah (who is also the 
prosecuting Collector) has made a reference to this Court in respect of the 
aequittal^of Chetay I ell, Mhkb he he Ids to have Veen illegal. As to this it is 

^ . m 



DWAlaiiANATH CHOWDHBY [1877] I.L.R. 2 Cal. Md 

(f 

sufficient to say that unless the Government sees fit to appeal against the 
sentence of acquittal under s. 272 of the Code of Criminal Procedure this Court 
cannot interfere in any way. • > 

The record has been sent up, and on inspecting it several questions of 
considerable importance appear to arise ; and as the propriety of the conviction 
of Dwarkanath depends upon the solution of the first two of these questions, it 
appears to us necessary to consider them. 

In the first place there is the question whether the instrument on which 
this prosecution is founded is an instrument of transfer within the meaning 
of art. 38, Schedule IT of the Stamp Act, or whether that article is not 
restricted to instruments by which a complete transfer binding on all parties 
thereto is effected. In tlie present case the instrument is only executed by 
Dwarkanath Chowdhvy and not by Inderman and Mon Chowdhry, the other 
parties to the alleged exchange, nor are the latter in any way bound by it. 

Secondly, there is the question whether a Magistrate is not bound to 
consider the intention of the persons prosecuted. There is no evidence against 
Dwarkanath of an intention to defraud the Government, and ho states in his 
answer that he had no such intention, and believed that the instrument was 
properly stamped as a conveyance of property of less value than Rs. 50 (the 
value stated in it is Rs. 25). The Deputy Magistrate does not base the con- 
viction on an inference of guilty intention deduced by himself from the facts, 
but on a ruling contained in an order of the Government of Bengal, No. 2857, 
dated 4th December 1875 (15 B. L. R., Rev. Cir., 59), to the effect that the 
question [402] of fraudulent intention is to be considered and determined by 
the Collector and not by the Magistrate. 

Thirdly, there is a question (which, however, rather arises upon the 
reference in respect of Chotay Lall, but which it would be well to express an 
opinion upon) whether a mooktear who writes out a fair coi)y of an instrument 
on a stamped paper of insufficient value can be said to ‘ make' the instrument 
within the meaning of s. 29 of the Act. 

Considering the importance of the questions arising in this case, we think 
it desirable that it should be considered (as if it were a reference from tlie 
Board of Revenue under s. 41) by a Bench ol at least throe Judges. • 

Let this he submitted to the Chief Justice for orders, and notice of this 
order be given to the Government Plejider. 

The case came on before a Bench of five Judges, 

The Legal Remembrancer (Mr. II. Bell) for the Crown. — It is not neces- 
sary to support a conviction under the Stamp Act that the prosecution should 
show that the* accused had an intention to evade the law. The offence under 
s. 29 of Act XVIII, 1869, is complete irrespective of intention —see Maxwell 
on Statutes, p. 80. There are many instances in which a guilty intention is 
not a necessary ingredient in the offence : offences for instance under the • 
Cotton Frauds Act — Beg. v. Premji Bhagvan (10 Bom. Rep., 295), or under 
the English Adulteration Act — Boberts v. Egcrton (L. R., 9 Q. B., 494), and 
under the Statute for the protection of those entitled to shoot game — Watkins 
V. Major (L. R., 10 C. P., 662). For the mitigation of the fine the question of 
intention can of course be considered, but it is for the accused to show that 
be had no intention to evade the law. 





2 Cal. 4d3 the em:^b]£ss v. dWabHanath &c. [1877] 


The Opinion of tihe Court was delivered by 

Garth, C.J. — On the first question raised in this reference, we are of 
opinion that the in^rument on which this prosecu-C4033 tion is founded is an 
instrument of transfer within the meaning of art. 38, schedule II of Act XVIII 
of 1869. 

On the second question we hold that a Magistrate is bound, for the purpose 
of ascertaining whether any and what penalty should be imposed, to consider 
the question whether a •person prosecuted under s. 29 of the Stamp Act had an 
intention to defraud the Government by using a stamp of less value than that 
required by law. 

A Collector has power to prosecute in every case coming within the 
provisions of s. 24, but he is not to do so unless he shall have reason to think 
that there has been an intent to evade payment of stamp duty. If he does 
prosecute, the Magistrate is bound, under the terms of s. 29, to record a 
conviction, provided that it is proved that there has been a making, dto., of 
an unstamped or insufiiciently stamped instrument : hut the amount of fine to 
be imposed is left altogether to the discretion of the Magistrate, a maximum 
limit only being fixed by the law. It is impossible for the Magistrate to 
exercise any discretion in fixing the fine, or to say what fine ought in any 
particular case to be imposed, unless he is at liberty to determine whether the 
person prosecuted has used no stamp or an insufficient one from a bond fide 
mistake, or from carelessness, or with intent to evade payment of the stamp 
duty. 

It may be true that the Collector is not bound to offer any evidence of 
intention, or even to state the reasons which induced him to prosecute ; but the 
question of intention is, nevertheless, one which the Magistrate is bound to 
consider, and he must hear the statement of the accused and any evidence 
which he may offer in reference to it. 

A Collector may have formed his conclusion on insufficient grounds, or 
have ordered a prosecution without due consideration : and the Magistrate is not 
bound to be guided so far as the question of penalty is concerned by the mere 
fact of the prosecution having been instituted. The present case shows that a 
person who enquires as to the proi}er stamp to be affixed to an instrument may 
be misled, and so become liable to prosecution even if he makes his enquiry at 
a place where [404] he may confidently expect correct information ; for the 
registering officer w^ho sent this document to the Collector has himself made a 
mistake as to the proper stamp to be used. He certified it as liable to a 4-rupee 
stamp, whereas the stamp prescribed by art. 38, Schedule II, is Bs. 16. Had the 
accused enquired at the Registry Office, and used a 4-rupee stamp, he would still 
have been liable to conviction on prosecution ; but if a Collector were so 
unreasonable as to prosecute in such a case, a Magistrate would clearly be bound 
to consider the facts put forward by the defendant, and to give effect to the 
defence of bona Jides by discharging the accused with a nominal fine. 

A bond fide mistake may not be a complete defence, even if proved beyond 
a doubt ; but it cannot be said that it is no defence. 

"As it appears that the judgment of the Deputy Magistrate was arrived at 
without duly cotisidering the merits of the case before him, so much of that 
order as imposes a fine must be quashed. The Legal Remembrancer has stated 
that the Government has determined that the fine realised from Dwarkanath 
Chowdhry shall . be refunded, whatever the merits of this case ; it is, then^re 
unnecessary to di^t the Deputy Magistrate to recdnsider his order. 
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The sentence passed upon Dwarkanath Chowdhry on the 4th July 1876, 
hiir the Deputy Magistrate of Darbhangah is set aside, and it is ordered that 
the One of Bs. 20 imposed on him, if Realised, be refunded-. 

MOTES; 

t See Queen-Empress v. Venkatrayadu (1888) 12 Mad., 281, whore it wa.s held that this 
case had no application in oases within sec. 63 of the Stamp Act 1 of 1879. J 



[408] APPELLATE CRIMINAL. 

The 16th, 18th and 21st Jujie, 1H77. 

Present : 

Mr. JrjsTicE Markby and Mr. Justice Pbinsep. 

The Empress 
versus 
Donnelly. 

In the matter of the Petition of Donnelly. 

Crhunial Procedure Code (Act X of 1872), s. 216 -Discharge of 
accused — Revival of proceedings — Evidence — 

Magistrate — Competent witness. 

It is illegal and ultra vires on the part of a Magistrate to revive before himself criminal 
proceedings against an accused who has already been discharged under s. 215 of the Criminal 
Procedure Code where no further evidence is procurable than that which was before the Court 
on the first occasion. Per Mabkby, J. — When the discharge has been improper, the only 
proper course open to a Magistrate is to report the case to the High Court for orders, and 
that Court, if of opinion that the accused has been improperly discharged, will order a 
retrial. 

Per Cui'ia7H . — A Magistrate cannot himself bo a witno.s8 in a case in which bo is the sole 
Judge of law and fact. Per MaRKBY, J. — Where in such n case he has given his evidence 
and convicted the accused, his having so acted makes the conviction bad. Per PiilNSEP^. — 
The conviction is noc absolutely bad. It is open to tho Court to uphold the conviction, if it 
is of opinion that, after rejecting the Magi8tratc'.s evidence, there is other evidence sufficient, 
if believed, to support tho conviction. 

This being a proceeding under s. 297 of the Criminal Procedure Code, the Court refused 
to go into the evidence. 

The facts of this case were as follows. On the 7th of April Baboo Hem 
Nath Bose, the postmaster of Howrah, preferred a complaint to the Magistrate, 
that a letter bearing an obliterated or twice-used stamp had been detected 
among the letters posted in his district. The suspicious letter was handed 
over to the Magistrate, who, on the following day, took the evidence of the 
Postmaster and some of his subordinates. On the ISth April, Mary Donnelly, 
the writer of the letter, appeared on a summons, and was examined by 
the Magistrate. She acknowledged that the letter was in her handwriting, but 
denied having affixed the stamp ; in explanation she stated that she had given 
[408] a cook named Ismail two pice to purchase a stamp and put upon the 
letter. Bobeit Inglie, the stej^-father of the aoensed, was also examined. The 
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Distriot Superintendent of Police, under the direction of the Magistrate, made 
a further investigation, and examined afresh the accused and her step-fathw ; 
two young brotheiis of the accused Vere also examined, as also the cook 
Ismail, who asserted that the accused had never given him any letter to post. 
By a letter dated' the 28th of April, Mr. Fellow, the Magistrate, informed 
the Postmaster that, on a consideration of the evidence as taken by him, and 
also from the facts stated in the Police report, he considered it hopeless to bring 
home the case to the accused, and he thereupon discharged her. The dis- 
charge order was endorsed at the hack of the Police report. On the next 
day the Postmaster in reply to the Magistrate’s letter called his attention to 
the fact that the word * stamped ’ had been written across the suspicious stamp, 
and asserted it as his opinion that the woman herself knowingly used the 
defaced stamp, and concluded hy asking the Magistrate to try the case. On 
receipt of this letter, Mr. Fellow issued a warrant for the arrest of the 
accused, and on the 4th of May began a second proceeding against the accused. 
So much of the evidence of the Postmaster as is material was as follows ; 

" I saw clear marks of defacement not by the stamp of my office. I observed 
also the word ‘ stamped * written over the stamp. It appears to be in the 
same handwriting as the address. I noticed this at the time I first saw the 
letter. I did not mention this in my deposition, because I was not asked by 
the Court. I brought the letter personally to the Magistrate, and did not 
submit a written rei)ort. I mentioned the fact then that the word ‘ stamped ’ 
was written over the stamp.” The former witnesses from the post office were 
again examined as in the first proceeding. Mr. Fellow, the Magistrate, also 
examind himself as a witness. His deposition was as follows : 

“ I recognize this letter : it was given me by the Postmaster of Howrah 
on the 6th or 7th April last. He personally showed me the defaced stamp, 
and spoke to me a few minutes on the subject. I ordered a prosecution, and 
took up the case myself. 1 opened the letter, and took evidence as Magistrate. 
I then referred the matter to the Police. Mary Donnelly, the present 
£407] defendant, was summoned and made defendant after the Police inquiry. 

^ Believing that there was no evidence to prove who affixed the defaced stamp, 1 
discharged Mary Donnelly on the 27th of April. The Postmaster then wrote a 
letter. No. 142, on the 29th April, pointing out that the word ‘ stamped ’ was 
written over the stamp, and I in consequence took up the case again. The 
letter has never been out of my custody since the 6th or 7th of April when 
first made over to me, except to show parties in the course of the trial. It has 
been always left locked up in my box. I don’t recollect the Postmaster point- 
ing out the word * stamped ’ written over the stamp, but he may have done so. 

The cook Ismail was also examined, who repeated his previous story. The 
Magistrate thereupon drew up a charge against the accused under a. 262 of 
theindian Penal Code, and having taken the defence and examined the witnesses 
produced on her behalf, found her guilty of the charge, and sentenced her to 
two months* rigorous imprisonment. The accused appealed to the Sessions 
Judge of Hooghly, who, however, confirmed the decision and sentence of the 
Magistrate. On an application by the petitioner to the High Court, under 
s. 297, the record of the case was sent for from the Court below. 

Mr. Jackson for the petitioner. — There is no evidence in this case to 
uphold the conviction. The conviction is also bad on the ground that the Magis- 
trate could not appear as a witness in a case in which he was sole judge. In 
Queen v. Mukta Singh (4 B. L. B., A. Cr. 15), Norman, J., has collected the 
English cases on this point, which are all in favour of this contention. The 
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JSagliah law on the point ohly goes to the extent of permitting a Judge to be a 
wilness in a case where he is not the only Judge trying the case ; Bacon’s 
Abridgment, Tit. Evidence, p. 206 ; seefalso Hackers' case CKelyng’s Bep., 12). 
The Magistrate further had no power to revive the prosecution against the peti- 
tioner after she had beensdischarged. Sections 142 and 215 of the Criminal 
Procedure Code may be supposed to confer this power ; but ss. 295 and 296 
clearly show that it was the in-[408]tention of the Legislature to reserve the 
exercise of this power to the High Court alone. The point has already been 
decided in In re Mohesk Mistree (I. L R., 1 Cal., 282). • Jint Sakoo v. Bheekon 
Roy (18 W. R., Cr., 39) may be referred to as supporting the opposite 
contention, but there CouCH, C. J., points out that the Magistrate had, on 
the second occasion, some fresh evidence before him, which is not the fact 
in this case; see also Kistoram Mohara v. Ants (20 W. R., Cr., 47). 

The Legal Remembrancer (Mr. JJ. Bell, with him the Junior Government 
Pleader, Baboo Juggadanand Mookerjee) for the Crown. — In this case there was 
no necessity for the Magistrate to have made himself a witness. He might 
have taken judicial cognizance of every fact stated by him as witness. The 
evidenoe is immaterial, and there is sufficient on the record independently of 
the Magistrate’s evidence to support the conviction. The action of the Magis- 
trate cannot, therefore, be a ground for reversing the orders of the lower 
Courts ; see s. 167 of the Evidence Act. Hurpurshad v. Sheo Dayal (L.R. 3 Ind. 
App., 269, 286) and Kishore Singh v. Gonesh Mookerjco. (9 VV. R., 252) are cases 
in favour of the power of a Judge to examine himself as a witness. An American 
case, Boas v. Buhler (2 Martin, N. S., 312), I’eferred to by Taylor in his work 
on Evidence, p. 1173, seems to decide that a sole Judge cannot depose as a 
witness, but the author does not approve of that case ; see also Best on Evi- 
dence, 3rd ed., 260. [Markby, J. — Mr. Best is there referring to trial by jury, 
and not to cases where a Judge tries the facts.] In England and America there 
would be no appeal from the facts. In this country, appeals are permitted ; 
and, therefore, the same objection does not apply. Under s. 11 8 of the Evidenoe 
Act, a Judge is not precluded from giving evidence — Queen v. Taraperaaud 
Bhuttaoharjee (N. A. Rep., 1857, pt. II, p. 83). [Mahkhy, J.— There is no 
reason at all given for that decision,] The decision of Norman, J., in Queen v. 
Mukta Singh (4 B. L. R., A. Cr., 15) distinctly holds that a Judge is a competent 
witness, and can give evidence in a case tried before himself. Queen v. Bholanath 
[409] Sen (I. L. R., 2 Cal., 23) does not apply, because there it was held 
that the Magistrate had a personal interest in the case tried. No authority 4ia8 
been shown making it imperative that the Magistrate should have fresh 
evidenoe before him before he can try a case a second time. The Magistrate 
was competent, under s. 464, to withdraw the order of discharge. The evidence* 
on the second proceeding was given much more in detail ; there was, therefore, 
fresh evidence sufficient to bring the case within Hari Singh v. Danish 
Mahomed (20 W. R., Cr., 46). Fresh evidence was not absolutely necessary — 
In re Bamjoi Mozoomdar (14 W. R., Or., 65). Jn re Mohesh Mistree (I. L, R., 

1 Cal., 282) does not apply ; all the Court there ruled was that a Magistrate 
cannot order a Subordinate Magistrate to proceed witli a case under s. 14 2 ; see 
also Queen v. Tilkoo Qoala (8 W. R., Cr., 61), Juit Sahoo v. Bheekon Boy (18 
W. R., Cr., 39), Kistoram Mohara v. Anis (20 W. R., Cr., 47), Sidya bin Satya 
(unreported, see Prinsep’s Cr. Pro. Code, 5th ed., 163). The record shows 
that the alleged first and second proceedings of the Magistrate were in fact 
one proceeding, — the second proceeding was only a continuation of the first. 

Mn Jackson in reply. 

Cur. adv. vuU. 
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The following Judgments were delivered : — 

Markby, J. (|bfter shortly stating the proceedings before the Magistrate 
continued) : — The petitioner appealed to the Sessions Judge of Hooghly, who on 
the 28th of May affirmed the conviction and sentence. The petitioner then 
applied to this Court to set aside .the conviction as illegal : firsts because the 
Magistraie had no power to revive the prosecution against the petitioner after 
she bad been discharged ; and, secomlly, because the Magistrate could not 
appear as a witness in a case in which he was the sole judge. On the argu- 
ment of the case, it was also contended that there was no evidence which 
would support a conviction. 

[ 410 ] As regards the last point, we intimated at the close of the argument 
for the petitioner, tiiat there was some evidence. Of course we express no 
opinion whatever as to the sufficiency or otherwise of that evidence ; that is a 
matter into which this Court does not enter upon an application of this kind, 
nor is it desirable to comment upon this evidence ; but I may say with reference 
to an argument used by Mr. Jackson, that, in my opinion, that evidence does 
not consist solely of the comparison of handwriting made by the Magistrate. 

I proceed now to examine the grounds of law taken in the petition. 

With regard to the power of the Magistrate to revive proceedings against an 
accused person who has been discharged under s. 215, the law provides 
by that section that a discharge under it is not equivalent to an acquittal, and 
does not bar the revival of the prosecution for the same offence. By s. 142, 
also, any Magistrate duly empowered in any case which he is competent to try 
or commit for trial may, without any complaint, take cognizance of any offence 
which he suspects to have been committed, and may issue process to compel the 
suspected persons to appear. These two sections appear, no doubt, to leave the 
Magistrate, if properly qualified, free to revive any case he likes, whether the 
discharge be illegal, whether it be improper upon the evidence, whether it 
appears to the Magistrate that another offence lias been committed than that 
charged, or whether fresh evidence which was not previously forthcoming has 
come to liis knowledge. And the Magistrate could, under the sections, revive 
not only any case heard hy himself, but any case heard by another Magistrate 
subordinate to himself : and having revived it, he could, under s. 44,’®' send it 


• [ Sec. 44 : — The Mafristnite of the district or «iny Magistrate of a division of a district, 
may make over any criminal case taken up by him on suspi- 
• Transfer of ..ases to Sub- cion, or brought before him on complaint, or on report by the 
ordinate Magistrate. Police, for inquiry or trial to any Magistrate subordinate to him 

to bo dealt with to the extent of the powers with which the 
Subordinate Magistratj may have boon invested under the provision.s hereinbefore contained. 

The Magistrate making the reference may, if the case was brought forward on complaint, 
before such reference, examine the complainant as prescribed in this Act ; but if he does not 
dowi, the Magistrate, to whom the case is referred, shall proceed as if the complaint had been 
made to him. 

The order of reference shall be recorded in a proceeding, and, if the case has been 
brought forward on the report of a Police Officer, shall be recorded on such report ; and 
all processes issued for causing the attendance of the accused person or the witnesses .shall 
direct them to attend before the Magistrate to whom the case has been referred. 

The Magistrate making the reference may, if he thinks proper, retransfer to his own file 
the case refereed under paragraph one of this section, and when he has done so, and not 
before, may proceed therein. J 
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back to tho Magistrate who ordered the discharge (or enquiry or trial. And 
this is precisely the same where there is a discharge under s. 195 " upon an 
enquiry by a Magistrate with a view to commitment to th^ Sessions or to the 
High Court. For all cases of discharge, therefore, the Magistrate would, under 
the section, appear to liave the most absolute and uncontrolled power of 
reviving the proceedings against the accused. 

That this, however, was not the intention of tho Legislature [411] is 
obvious from the provisions of as. 295 and 296. A special proceeding is 
provided by s. 295 for the case in which an order (wliich in ray opinion 
includes an order of discharge) is found to he illegal. All that the Magistrate 
can then do is to report the proceeding for the orders of the High Court. So 
by s. 296, if it appears to the Magistrate that some otlior offence lias been 
committed than that of which the accused person has lieen discharged, he may 
direct the Subordinate Magistrate to enquire into that off ence ; but this he can 
only do in a case which, when before that Magistrate, was a sessions case. If 
the Magistrate at the same time possessed the unlimited power of reviving 
proceedings in all cases of discharge and sending them down to his subordi- 
nates for further enquiry, which ss. 44, 142, 195 and 215 at first sight appear to 
give him, these provisions would be wholly meaningless. 

It is this difficulty of reconciling the provisions of ss. 295 and 296 with the 
extensive powers conferred by the earlier sections that seems to me to render it 
necessary to put some restriction u])oa tlie literal meaning of those earlier 
sections ; and taking the whole Act, the only conclusion I can come to is, that tho 
Legislature did not intend that the Magistrate .should, as a general rule, iiave 
any power at all of revision over the proceedings of Subordinate Magistrates in 
cases of discharge. S. 296 gives that power in one special case only. If a 
Magistrate, therefore, thinks a discharge illegal or improper, it must ho brought 
before the High Court ; in the first case, by a report of the Magistrate under 
s. 295 ; in the second case; by an application under s 297 ; when the High 
Court will, if the discharge was im[)roper, order the accused to he tried or 
committed for trial. On the other hand, if there is any fresh evidence forth- 
coming, which was not before the Court when the first enquiry was held, then 
there is no necessity to revive the previous proceedings at all, and the Magis- 
trate can proceed without any reference to tho High Court. This seems to me 
to be a reasonable construction of the Act, and it is ino only way in which I can 
reconcile all its provisions: That distinction was, J believe, first suggestecf in a 
reference by the Officiating Sessions Judge of Sylhet in the case Hart Singh 
V. [412] Danish Mahomed (20 W. R., 46), Tlie learned Judges of this Court 
do not there say whether they approve of that distinction, hue they affirm the 

•[See. 195 : — When a ^lagistrate finds that thoro are not sufficient ^round-s for committing 
tho accusod person to take his trial before tho Court of Session 
When accused person to or High Court, or for remanding him, he shall discharge him, 
bo discharged. unless it appears to tho Magistrate that such person should be 

put on his trial before himself, in which case ho shall proceed 
under chapter XVI, XVII or XVIII of this Act. 

Explanation I. — The absence of the complainant, except when the offcrico may lawfully be 
compounded, shall not be deemed sufficient ground for a discharge, if there appear other 
evidence of a nature rendering a trial dc.sirable. 

Explanation II. — A discharge is not equivalent to an acquittal and docs not bar the revival 
of a prosecution for the same offence. 

Explanation III. — An order of discharge shall not ordinarily be made until the evidence of 
the witnesses named tor the prosecution has been taken.] 
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oitSer of the Magistrate who had remanded the case for a fresh enquiry upon ikiB 
ground of there being “ further evidence procurable which was opt before fte 
Court when the order of discharge was given," and not as the Sessions Ju^ge 
points out on the ground of there being a “ failure of justice." Butina 
subsequent case (I. L. B., 1 Oal., 282) three Judges of this Court held that 
a Magistrate could not, of his own motion, revive a case where the accused 
had been discharged without examining all the witnesses for the prosecution. 
I was a party to this judgment, and of course it was not our intention to 
overrule the decision of the late Chief Justice and Mr. Justice Glovbr in 20 
Weekly Reporter. We could not do so ; and it seems to me that these decisions 
are reconcilable in the way I have mentioned. I, therefore, hold that a 
Magistrate cannot, by his own order, revive proceedings where no further 
evidence is procurable which was not before the Court on the first occasion. 

The only question, therefore, is, whether in this case there was, on the 
second occasion, any such further evidence. I think there was not. Indeed, 
1 confess I have great difficulty in understanding what the first evidence is said 
to be. The petitioner was charged with using a defaced stamp ; the envelope 
of the letter upon which the stamp was, was before the Court on the first 
occasion, and it is not denied that the stamp was also before the Court on that 
occasion ; but it is said that a certain word, which was at that time written 
partly upon the stamp and partly upon the letter, was not before the Court as 
evidence. How that is possible I really cannot understand. I agree with the 
Sessions Judge entirely that this evidence was before the Magistrate on the 
first occasion, but its effect had been overlooked. 

As to the second point, whether the conviction is illegal because the 
Magistrate himself gave evidence, that question seems to me to resolve itself 
into this. Is a sole Judge of law and fact competent to decide a case in which 
he has himself given evidence ? 

[ 413 ] It has been strongly contended on the part of the Crown that he is 
so, and that there is no impediment in law to a Judge giving evidence, and then 
disposing himself of the case by his sole opinion. No instance of this kind has, 
however, been found, and no authority of any Judge or text- writer has been cited 
in support of such a proposition. The Plnglish cases (they are very few and very 
old) do not go further than to establish that a person having to exercise judicial 
functions may give evidence in a case pending before him' when such evidence 
can and must be submitted to the independent judgment of other persons, 
exercising similar judicial functions, sitting with him at the same time [per 
Norman, J., in Qiieen v. Miikta Singh (4 B. L. R., A. Cr., 15)] . No case in 
England is cited in which even under these circumstances a Judge has been 
called as witness in a trial on which he was sitting later than the trial of Lord 
Stafford. 

Two cases are cited as having occurred in this country-— -one, the case of 
Qiiem\. Tarapersaiid Bhnttacharjee (N.A. Rep., 1857, pt.ii,p. 83), and the other, 
the case before Mr. Justice Norman above referred to. That learned Judge went 
into the matter on that occasion very fully ; and having carefully considered 
his judgment, I have come to the conclusion that he did not intend to carry' 
the law^ beyond that which he lays down as the result of the English cases. 
He is very careful to point out that, in the case before the late Nizamut Adawlut, 
the trial took place with the assistance of a Muhammadan law officer, who 
might have given a futwa acquitting the prisoner, and that if he had done so, 
tbe\ Judge who gave that evidence could not have convicted him, but could 
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Dfily. have referred the matter to the Niisamut Adawlut. Then he says at p. 19 : 
" Piiior to thur enactment of the Code of Criminal Procedure, when a Sessions 
Judge was trying a case with the assistance of a Muhamn^dan law officer, it 
would seem from the case cited and from the analogy of the English cases refer- 
red to, that the Judge might have given evidence in a case tried before himself. 
By the substitution of a system of trial with assessors, a different species of 
check was introduced. The assessors give their opinions, which the Judge is 
bound to record. The Judge C414j| must transmit an abstract of a trial to the 
High Gourt^ and on perusal of such abstract th^ Court may call for the record.” 

The learned Judge seems, therefore, to think that the presence of the 
assessors brings the cases within the rule which he had derived from the English 
cases. Whether this is quite correct is, I think, open to some question ; and 
it is not quite consistent with what the learned Judge had himself asserted in 
an earlier part of his judgment. But that appears to me to have been the 
view at which the learned Judge ultimately arrived. 

In the absence, therefore, of any authority for the position that a sole 
Judge of law and fact may give evidence, and then decide a case in which he 
has been a witness, I refuse to give any countenance to what appears to me to 
be a most objectionable proceeding. Every one admits that it is highly objec- 
tionable for a Judge to give evidence even when tliere are other Judges besides 
himself. For my own part, 1 consider these objections so fofriuidable that I 
would gladly see the practice of calling a Judge as a witness abolished in all 
oases. But these objections are greatly increased when the Judge who testifies 
is a sole Judge. The case is entirely in his hands. He has no one to restrain, 
correct, or check him. If he gives evidence upon any matter of importance, the 
party against whom his evidence tells could not venture to test his credibility 
either by cross-examination, or contradict it by other testimony. I need say 
nothing of the indecency of such a proceeding ; no one dare venture to defend it. 
The Judge would therefore give his evidence without the usual safeguards 
against false testimony — a position which has been over and over again 
repudiated. 

It was contended by Mr. Bell that the appeal to a higher Court was a check 
upon the Judge. To some extent it may be *8o, but not a sufficient one. The 
Appeal Court would deal with the evidence including that of the Judge. But, in 
my opinion, the evidence of the Judge being practically incapable of challenge or 
contradiction ought not to bo even taken. Moreover, a Court of Appeal is net a 
check in the same way that Judges sitting together are a check upon each other. 
1 am, therefore, of opinion that a Judge who is a sole judge of law and fact 
[415] cannot give his own evidence, and then proceed to a decision of the case 
in which that evidence is given, and that upon this ground, also, the conviction 
is bad ; hut' as Mr. Justice Pbinsep has some doubts about quashing the 
conviction on this ground, it is better that our judgment should proceed upon 
the first ground only. 

The conviction and sentence are set aside. No application has, however, 
been made to us to order further proceedings, and we do not consider it 
necessary, of our own motion, to direct any further proceedings against the 
iKicused. 

Prinsapt J. — It is unnecessary to repeat the facts connected with the 
case now before us, as they have been already fully stated. 

It is sought to set aside the conviction passed by the Magistrate on three 
grounds : first, because the evidence is not sufficient in law ; secofuily, because 
the Magistrate, being a witness for the prosecution, is not, competent to try it as 
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the sole judge of law and fact ; thirdly, because, having discharged the aooased 
under s. 215 of the Code of Criminal Procedure, the Magistrate not com- 
petent to revive t]:]|^ proceedings and tay the accused. 

On the first point, I entirely agree with my learned colleague that there is 
evidence which, if believed, is sufficient for the conviction of the petitioner. 
That evidence, as pointed out by Mr. Justice Mabkby, does not consist solely 
of a comparison of handwriting, and 1 am not prepared also to assent to the 
proposition contended for by Mr. Jackson, that to establish an inference from 
a comparison of handwriting the evidence of an expert is absolutely necessary. 
Of course it is most desirable ; but to lay this down as an absolute rule would, 
in nearly every case in this counti'y, exclude such evidence because experts are 
not procurable. The powers given to Appellate Revisional Courts are sufficient 
to correct any misapplication of such evidence. 

But before leaving this part of the case, 1 desire to state emphatically that 
1 express no opinion on the value of that evidence or on the guilt or innocence 
of the petitioner. 

[4163 On the second point, 1 consider that the authorities quoted in the 
judgment of Mr. Justice Norman in Quern v. Mukta Singh (4 B. L. R, A. Cr., 
15) are conclusive that one who is sitting as a sole judge is not competent also 
to be a witness. No case has ])een quoted in which this has ever occurred, and 
the inexpediency of such a rule as well as its possible evil results, are too obvious 
to call for explanation. The case cited by Mr. Bell does not establish this rule, 
or go further than to state that a Judge is not competent to state in the judg- 
ment or to consider facts which can only come from the mouth of a witness. 

But in tile present case I am not inclined to set aside the proceedings on 
this ground, because it seems to me that Mr. Fellow’s evidence was immaterial, 
and that if it be put out of consideration, there is evidence which, if believed, 
would be sufficient for the conviction of the petitioner. 

On the last point as to tlie competency of a Magistrate to revive a case 
after he has passed an order of discharge under s. 215, I find that several 
decisions of this Court restrict this power to cases in which there may bo some 
frqph evidence fortlicoming. Had this point boon before us for the first time, 
I should not be disijosed to question a Magistrate’s competency provided that 
he is invested with the power described in s. 142 ; but I do not feel justified in 
the present case in adhering to that opinion, which is opposed to that of so 
many Judges of matured experience. 

That there is no evidence which can properly be calltjd fresh evidence is to 
ray mind clear. The Magistrate considers that on the definition of ‘ evidence ' 
and ‘ document ’ in the Evidence Act, he is entitled to consider the word 
‘ stSimped ’ written across the obliterated stamp to lie fresh evidence, because his 
attention was not directed to it ; but I find it impossible to disconnect the word 
* stamped ’ from the actual stamp which admittedly was in evidence, or to hold 
that anything which a Magistrate or Judge may accidentally overlook, and wbilh 
it is difficult to understand how he could not have seen, can be deemed to be 
fresh evidence when his attention is especially [417] directed to what is practi- 
cally a part of it. In this case, also, the Magistrate's own statement as a witness 
leaves it in doubt whether his attention was not drawn by the Postmaster to 
the word * stamped.' 
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Then the statement of the cook recorded only after the order of discharge, 
is» it is oontesded, fresh evidence. But even if it was not previously recorded, 
it is clear that the nature of that statement was known to tbe Magistrate from 
the Police report on which he discharged the accused. He alludes to that 
statement in his letter to the Postmaster reporting the result of the case, and 
he did not think it necessary to examine ^that witness, who had been bound 
over by the Police to appear before him. 

Under these circumstances, I concur in quashing the conviction and 
proceedings’ taken subsequent to the order of the Magistrate discharging the 
accused, holding that, under the rulings of this Court, the Magistrate was 
not. competent to revive the case ; and I further am of opinion that we should 
not, on our own motion, direct the proceedings to be revived. 


The order will render it unnecessary to consider the propriety of the sentence 
paa.^ed. 


Conviction quashed . 


NOTES. 

[1. JUDGE BEING WITNESS IN THE SAME CAUSE— 

Applied to mamlatadar who had taken part in the negotiations and been witness as to 
valuation, acting as assessor : — (1891i) 17 Bom., 299. 

Magistrate collecting evidence on local enquiry and being witness : — (1891) 21 Cal., 

920. 

Where the ^lagistrate directed and initiated proceedings against certain persons in respect 
of ofTonccs under 1. P. C., ss. 143 and 150, and had taken an active part in dispersing the 
unlawful assembly, it was held that he was incompetent to try the accused him.self : — (1893) 
20 Cal., 857. 

"Personally interested'* in sec. 555 of the Cr. P. C., 1882, includes such interest as 
the District Magistrate must have had : — (1893) 20 Gal., 857. 

II. DISMISSAL OF COMPLAINT-^ 

It was hold in two ca.sos, the case of MoJiesh AIist7-i (1 Cal., 282) and the ca,»e of Donnelly 
(2 Cal. 406) that if the District Magistrate was of opinion that further proceedings should be 
taken upon the evidence on the record, ho must refer the case for the orders of the High 
Court. The District Magistrate had at the same time the power of directing a further 
enquiry in one particular case, that is, whore a complaint had been made, and suchcomplftint 
had been summarily dismissed without the examination of witnesses (see .s. 298 of the Code 
of 1872 as amended by s. 31 of Act XI of 1874). Section 437 of the present Code extends 
this power to the case of any accused who has been discharged (sec the last ten words of the 
section), and it is very reasonable to suppose the Legislature iu conferring upon the District 
Magistrate a new power, a power, that is, which ho was nob competent to exercise under the 
law of 1872, considered it proper that this power should be exorcised by him over those 
Magistrates only who are subject to his appellate jurisdiction ; — (1884) 10 Cal., 258 dissented 
from 8 Mad., 18. 

Revival of proceedings when further ovidonce is forthcoming (1878) 4 Cal., 16. 

Dismissal of a complaint under Or. P. G., Act V of 1898, s. 203, is no bar to the Magis- 
trate rehearing complaint : — (1905) 29 Mad., 126 F. B.=16 M. L. J., 79=1 M. L. T., 31. 

8ee also (1900) 28 Cal., 211. 

See also (1901) 28 Gal., 652 F. B.] 
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[418] APPELLATE CIVIL. 

• The 24th Aprils 1887, 

Present : 

Mr. Justice Markby and Mr. Justice Prinsbp. 


Shiro Kumari Debi Defendant 

versus 

Govind Shaw Tanti Plaintiff.* 


Declaration of title — Adverse possession — Case made in plaint — 

> 

A declaration of title may be made upon proof of twelve years’ adverse possession. Such 
declaration cannot, however, be given on a title not distinctly stated in the plaint or in the 
issues. 

Tirumalasami Beddi v. Ramasami Reddi (6 Mad. H. C. Rep., 420) dissented from. 

Roin Lochun Chuckerbutty v. Ram Sootulur ChtickBr butty (20 W. R., 104) followed. 

This was a suit for the confirmation of possession of, and the establish- 
ment of the plaintiff’s jamai right in, 7 bigas of kheraji jamai lands, and for 
the setting aside an order and subsequent sale made in an exeoution-prooeeding 
under s. 246 of the Code of Civil Procedure. The plaint stated that the lands 
in question were portion of an estate which originally belonged to one Bam 
Dhoba, and that the said Bam Dhoba sold them under a khosh-kobala to one 
Lochunkali, from whom the plaintiff purchased the said lands under a kobala 
on the 14th Joist, 1269 (27th May 1862), since which time the plaiintiff had 
been in possession of the said lands through bhag tenants, by annually paying 
Bs. 7-14-15 as the rent thereof to the maliks. The second issue fixed by the 
Munsif, and the only one now material, was, “ yhether the disputed land was 
held by Lochunkali by virtue of purchase, and is held by the plaintiff as alleged 
by him.” The Munsif held the plaintiff entitled to the relief sought for, on the 
ground that he had proved his own possession, and that of his predecssor Bam 
Dhoba, for twelve years before the institution of the present suit. The 
Civil and Sessions Judge, after remanding the case for further evidence, dismissed 
the* appeal by the defendant, on the ground that the [419} plaintiff and his 
vendor Lochunkali had together enjoyed twelve years' actual possession of the 
disputed property before filing bis present suit for the establishment of his right 
and title, and was, therefore, entitled to a decree. 

The defendant preferred a special appeal to the High Court. 

Baboo Bash Behary Ghose for the Appellant. — Mere proof of possession for 
twelve years will not justify the declaration the plaintiff asks for in this suit — 
Tirumalasami Beddi v. Bamasami Beddi (6 Mad. H. C. Bep., 420)-; Umbica 
Chum Banerjee v. Digumburee Dabee (12 W. B., 429) ; Man Oobind Sircar v. 
Umbika Monee Dossee (16 W. B., 218) ; and Moulvi Abdoollah v. Shaha Mujee- 
sooddeen (16 W. B., 27). If the plaintiff wished to rely upon adverse {^sses* 
sioD for the statutory period, such a case ought to have been set up in the 
plaint and raised by the issues — Huro Soonduree Debia v. Unnopoorna Debta 

• Special Appeal No. 1678 of 1S78 from the decision of J. Tweedie, Esq., Offg. Judge of 
Butdwan, dated the 9th Juno 1875, confirming a decree of Baboo Gobind Ohunder Goose, 
Munsif of Biehtopore, dated 80th May 1674. 
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(11 W. R., 550), Bijoya Dibia v. Bydonaih Deb (24 W. R., 444), and Bhaygo 
Mai^ty Bibee v. Mahomed Wasil (25 W. R., 315). The Munsif having raised all 
the material issues in the ease, the Gouft of appeal had no bright to remit the 
proceedings to the Munsif under s. 354 of the Code of Civil Procedure. 

Baboo Nil Madhah Sen for the Respondent. — Proof of adverse possession 
for twelve years is sufficient to entitle a plaintiff to a declaratory decree— Ram 
Lochun Chuckerbutty v. Ram Soonder ChuckerhntUj (20 W. R., 104). The ques- 
tion was sufficiently raised by the issues. Besides, ‘the defendant never 
complained in the Court below that he had been in any way taken by surprise, 
and the objection must [not ?] be allowed in special appeal. 

Baboo Rash Behary Ohose in reply. -—There was no allegation in the plaint 
that the possession of the plaintiff and his vendor had lasted for twelve years, 
and the second issue dbes not, therefore, raise the question of title by atlverse 
possession. The case of Bam Lochen Chuckerbutty v. Bam Soondur Chucker- 
butty (20 W. R., 104) is distinguishable, there being nothing to show in the 
[483] report that title by adverse possession had not been alleged in the plaint 
or raised by the issues. That case, moreover, is contrary to the case of 
Court of Wards v. Radhapershad Singh (22 W. R., 238), where the Court 
refused to make a decree on tlie basis of adverse possession, that case not 
having been made either by the plaint ot the issues. 

The Judgment of the Court was delivered by 

Markby, J . — This is a suit brought under the provisions of s. 246* of the 
Code of Civil Procedure for setting aside an order made in an execution-proceed- 
ing taken in respect of certain land, of which the plaintiff claims to be the 
owner. He put in a claim under s. 246, and failed ; and thereupon he brought 
this suit, to use the words of that section, to establish his right." He sets 
out his title saying that the land of which he claims to he the owner appertained 
to 23 bigas 1 L cottas 7 chittaks of land which belonged to one Ram Dhoha ; 
that out of the said land. Bam Dhoba sold 7 bigas, which are in dispute, to 
Lochunkali ; that while Lochunkali was in possession of the said land,' he sold 
it to the plaintiff under a kobala of the 14th Joist, 1269. Since then I have 

* [Bee. 246 : — In the event of any claim being preferred to, or objection offered against the 
sale of lands or any other immoveable or moveable property 
How claims and objec- which may have been attached in execution of a decree or uiuler 
tiona to the sale of attached any order for attachment passed before judgment, as not liable 
property are to be investi* to be sold in execution of a decree against the defendant, the 
gaM. Court shall, subject to the proviso contained in the next succeed* 

ing section, proceed to investigate the same with the like powers 
as if the claimant had been originally mawdc a defendant to the suit, and also with such'^wers 
as regards the summoning of the original defendant as arc contained in section 220. And if 
it shall appear to the satisfaction of the Court that the land or other immoveable or moveable 
property was not in the possession of the party against whom execution is sought, or of some 
other person in trust for him, or in the occupancy of ryots or cultivators or other person 
paying rent to him at the time when the property was attached, or that, being in the posses- 
sion of the party himself at such time, it was so in his possession not on his own account or 
as his own property, hut on account of or in trust for some other person, the Court shall pass 
an order for releasing the said property from attachment. But if it shall appear to the satis- 
faction of the Court that the land or other immoveable or moveable property was in possession 
of party against whom execution is sought as his own property, and not on account of any 
otmr person, or was in the possession of some other person in trust for him, or in the occu- 
pancy of ryots or cultivators or other persons paying rent to him, at the time when the 
property was attached, the Court shall disallow the claim. The order which may be passed 
by the Court under this section shall not be subject to appeal, but the party against whom 
the order may be given shall be at liberty to bring a suit to establish his right sit any time 
within one year from the date of the order.] 
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been in possession of the same through bhag tenants, by annually paying 
Es. 7-14-15 as the rent thereof to the maliks. To this there was no objection 
offered by anybods^c** ' 

Various issues were raised ; and one of those issues, or rather part of one 
of those issues, is this, — Is the disputed, land held by the plaintiff as alleged 
by him ? Ultimately, after a remand, the lower Appellate Court was not 
satisfied that the plaintiff had establisherl the precise title which he had set up, 
but it was satisfied that he had been in possession for twelve years ; and upon 
that ground gave him the declaration which he asked. 

Now, in the first instance, it was broadly contended before us, that, in a 
suit of this kind, no declaration of the plaintiff’s title can be made merely upon 
twelve years’ possession ; and in support of that, a decision of the Madras High 
Court, Ttr7ima-[42i]lasami lieddi v. Tiaviaaami lieddi (6 Mad. H. C. Eep., 420) 
was relied on. With the general proposition there laid down, I must say 1 am 
unable to agree ; it is in direct conflict with a decision of this Court in Ham Lochun 
Ckuckerhutty v. Bam Soondur Chmkerlmtty (20 W. R., 104)— the decision of Sir 
Richard Couch and Mr. Justice Glover, wherein it is laid down in the most 
distinct terms that a declaration of title may be made upon proof of twelve 
years' possession. Sir Richard Couch says “ What the plaintiffs sought 
was a declaration of title to this share in the land, and the first Court had given 
them that. They having been in possession of the land for more than twelve 
years, the title of any other person had been, to use the language of the 
Judicial Committee in the case of Giinqa Gobiiul Mnndul v. The Collector of the 
24-Pergunnah8 (11 Moore’s T. A., 345), extinguished in their favour. The effect 
of their possession was to extinguish other titles, if any existed ; and we think 
in a suit of this kind, although they failed to satisfy the Court that their title 
to the land had been acquired in the way they stated, if in fact they are entitled 
to it, they ought to have a declaration to that effect, and not be driven to 
bring another suit^iii which they would omit any statement of the manner in 
which they became entitled, and simply say that they were entitled to it, and 
that they had been in possession of it for a greater number of years, more than 
sufficient to bar all other claimants by the law of limitation, and ask for a 
decree on that ground.” 

It appears to me that if we look to the reason of the thing, we could 
copse to no other conclusion. The plaintiff comes into Court, as for this 
purpose we must assume that he has a right to come, to prove his title. 
There is no reason whatever why he should not prove his title by any mode 
which will show that he lias a good title, and when once the law has declar- 
ed that twelve years* possession is a good title by itself, I do not see how it 
is po&ible that the Court can refuse to recognize that, any more than it can 
refuse to recognize a conveyance from a previous owner. 

imj Then it is said that there are decisions of this Court in which a 
contrary view has been taken. The decisions relied on are : Mouhi Ahdoollah 
V. Shaka Mujeesooddeen (16 W. R., 27), Court of Wards v. Badhapershad Sing 
(22 W. B., 238), Bijoya Delia v. Dydonath Deb (24 W. R., 444), Bhayqo Matty 
JBibee v. Mahomed Wasil (25 W. R., 315). Now it is possible that there may 
be some conflict between the two last of those decisions and the decision of 
Sir Richabd Couch, to which I have already referred, upon one point. Sir 
BlCHARD Couch clearly thought that if the question of twelve years’ posses- 
sion was properly raised in the issues, the suit ought not to have b^n dismissed 
th0 title had not been based upon that ground in the plaint. Possibly, 

I do not say that it is so, possibly there may be a conflict between the two last 
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daoisioDs and the decision of Sir Bichabd Couch u{)on that point ; but we 
need not consider that, because I do not think that, upon the two important 
points which arise in this case, there is any conflict betweeii the decision of Sir 
BichABD Couch, in Ram Lochun Ghuckerhutty v. Ram Soondur Ohuckerbutty 
(20 W. K., 104), and the other decisions. 1 think, on the one hand, thereis nothing 
which contradicts the decision of Sir Bichabd Couch, that a possession for 
twelve years is a good title upon- which a declaration may be based ; and on 
the other hand, I think, Sir BiCHARD CouCH clearly admits, what the other 
decisions expressly lay down, that the question of twelve years’ possession 
must be raised in the issues. I think that appears from what Sir BiCHARD 
Couch says, when dealing with the judgment of Sir B ARNES Peacock, in 
the case of Ram Coomar Shame v. Gufiga Per shad Scm (14 \V. E., 109). 
He says there: The nature of the case, as a))pears from the })apors ” (that 
is, speaking of tlie papers of the case before Sir ARNES Peacock) “ did not 
admit of the plaintiff’s asking for what has been given to the plaintiff in this 
case by the first Court, namely, a declaration that he is the person entitled 
to the land. 

It is precisely on that ground that the cases of Bijoyu Debia v. Boydonath 
(24 W. B., 444) and Bhayqo MiUty Bibee v. Mahomed W^isiL (25 W. B., 315), are 
distinguishable from the decision [423 J in the case of Ram Lochun (Jhnckerfmtty 

V. Ram Soondur Chu^ckerbutty (20 W. B., 104). In the case of Bijoya Debia v. 
Boydonath Deb (24 \V. B., 444) Sir Bichaud GarTH says : “ This decision,” 
speaking of the decision of the Court below in tliat case, “ api)ears to 
us to be entirely beside the plaintiff’s real claim and the issues which 
have been raised, and properly raised, in the Court l^elow,” and so Mr. Justice 
Macpherson says in the case of Bhaygo Matty Bibec v. Mahomed Wasil (25 

W. B., 315) : “ The lower Apiwllate Court ought not to have given a decree in 
favour of the plaintiff upon a ground which is not suggested in the plaint, or 
in the issues tried.” It is quite clear that when a plaintiff claims a title upon 
twelve years’ possession, ho must draw the attention of the defendant to the 
fact that he is going to claim a declaration upon that title, in order that the 
defendant may give liis own evidence and scrutinize tlie evidence of the plain- 
tiff upon that point, and see whether possession for twelve years is proved, and 
whether he can contradict it during any portion of that period. I think, 
therefore, it is clear how we ought to deal with this case. We ought, 
on the one hand, to hold that the plaintiff' may have a declaration of his 
title based on twelve years' possession, hut that if he wishes to c]S.im 
a declaration upon a title of that kind, lie must at least clearly raise that 
question in the issues in the case. Now, therefore, we must examine 
what ' are the issues raised in this case. Some issues were raised by the 
District Judge on appeal, and were remanded to be tried by the Mun^if. I 
am not at all clear what new points the District Judge desired to have tried 
but this is immaterial, because the new issues contain nothing about twelve 
years' possession. We need only, therefore, look at the issues as settled in the 
first Court. As I have already shown, the form of the issue there was whether 
the disputed land was held by the plaintiff as alleged by him ? The issue, 
therefore, refers us back to the allegations in the plaint, and no question can 
arise in this case as to what would be the result if the issues disclosed a new 
title. 

Now let us turn to see what the allegation in the plaint is. When we 
come to look at the allegation in the plaint, T think [424] it is not sufficiently 
clearly stated that the plaintiff' intended to rely upon twelve years’ possession. 
In fact, the plaintiff says that he has not been himself in possession for much 
more than eleven years, ^ and though he is, no doubt, entitled to join the 
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possession of his vendor to his own possession, yet he has not given the date when 
his vendor came into possession, nor does he even make the general alliBgation 
that the possession of his vendor, coupled with his own possession, would 
amount to a period of twelve years. It follows that the question of twelve 
years' possession has not been properly raised either in the plaint or in the 
issues in this case, and the defendant had no proper notice that such a point 
was going to be raised; therefore, it was not open to the lower Appellate C3ourt, 
having negatived the title which had been alleged by the plaintiff, to declare in 
his favour a title which had not been alleged. For those reasons 1 think that 
the decision of the lower Appellate Court is wrong, and it ought to be reversed 
and the plainti£[*s suit dismissed. 

I only wish to add that it is not necessary for us now to consider whether 
we ought to interfere in this case on the ground tliat the suit ought not to have 
been remanded. But 1 think it right to say that, as far as 1 can see, there was 
no ground upon which a remand ought to have been directed in this case. The 
plaintiff had had an opportunity of proving his title, but he had failed to do so ; 
and having failed to do so, I think the lower Appellate Court ought to have 
dismissed the suit, and not to have given the plaintiff an opportunity of 
producing any further evidence. 

The suit will be dismissed, and the appellant will be entitled to her costs in 
this Court and in the Courts below. 

1 think it desirable to add that, in this judgment, I do not express any 
opinion as to whether a declaration can be given upon a title which appears in 
the issues but is not set forth in the plaint. I only say that a declaration 
cannot be given on a title not distinctly stated either in the plaint or in the 
issues. 

Decree reversed. 


NOTES. 

[ TITLE BY ADVERSE POSSESSION- 

A distinction is drawn between the case where the suit is {or a declaration of title and 
the case whore possession is sought upon proof that the plaintiff is entitled to have the land. 
Whore in the latter case the defendant had notice in the lower Appellate Court and no 
objection was there taken on tbo ground of want of opportunity to adduce rebutting evidence, 
the suit was decreed : — (?.887) 14 Cal., 592. 

Where a specific title has been alleged, but not proved, and the plaintiff endeavours to 
succeed in the ffrst Court or second Court of Appeal upon a title by twelve years* adverse pos- 
session he must be prepared to .show that this other title by twelve years* adverse possession 
was raised in the Ck>urt of First Instance with sufficient cloarnoss to enable his adversary to 
understand that he claimed to succeed as well by twelve years* adverse possession as by the 
specific title alleged : — (1881) 7 Cal., 560. 

This ease was followed in (1908) 31 Mad., 581.] 
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[428] APPELLATE CRIMINAL. 

The 2Ui June, 1877, 

Present : 

Mr. Justice Mabkby and SIr. Justice Prinsep. 

Empress on the prosecution of Jodoonath Ghoso 
versus 

Brojonath Dey.'" 


Beng, Act III of 1861, ss. 10, 11, IS, 16, 16, 57 and 68-— Public highways — 
Municipal Commissioners, Power of, to close or divert a public 
highway — Calcutta Municipal Act (Beng, Act VI 
ofl86S), ss. 109, 110. 

Bong. Act III of 1864, which vests public highways in Municipal Commissi oners for the 
purposes of the Act, does not by so vesting them give power bo the Municipal Commissioners, 
iior a /orfiori to the Vice-Chairman alone, to stop up or divert such public highways. 

The facts of this case were as follows : — Within the jurisdiction of the 
Municipal Commissioners of the town of Serampore there was formerly a lane, 
called the Shudgoppara Lane, leading to the River Hooghly. This lane ran 
through the garden of one Brojonath Dey, the defendant in this proceeding. In 
the year 1869 this lane was stopped by persons acting on behalf of the defendant ; 
these persons were convicted under the Indian Penal Code of obstructing a 
public highway. Proceedings were subsequently taken by the defendant in the 
Civil Courts with a view of establishing that the road was not a public 
highway, but these proceedings were unsuccessful ; and in the present case it 
was admitted that the lane in question was a public highway. The litigation 
in the Civil Courts, ended in 1871. In August 1874, the present defendant 
presented a petition to the Municipal Commissioners of Serampore, which 
again sought to open the question whether the lane was a public highway, and 
also prayed for permission to close it under such conditions as the Municipal 
Commissioners might consider reasonable. On the back of the petition was 
written the following order, dated the Slst of December 1874 : • 

" Application granted on condition that the applicant make at his own 
expense a road ten feet wide, round the south and [426] west side of his 
garden, so as to form a through communication between Distillery and 
NapitparaLane.” 

This order was signed J. E. B. Jeffery. It was admitted that Mr. Jeffery 
was at that time Vice-Chairman of the Municipality, and it was not contended 
that this order was not made by him in that capacity. Prior to January 
1876, the said road was completely stopped up, and another road to the south 
and west of the defendant’s garden was made. There was some doubt, however, 
whether this new road was really a new road, or whether it existed before, and 
was only widened. Applications, respectively made to the Municipal Commis- 
sioners and to the Chairman of the Municipality, who was also the Magistrate 
of the district, against the order of Mr. Jeffery, the Vice-Chairman, were 
refused on the ground that neither the Chairman nor the Municipal 

•BMsionid Proceedings from an order of H. Haggard, Esq., Magistrate of Serampore, 
under a. 621 of the Code of Criminal Procedure. 
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Commissioners had any power to interfere with the order of the Vice- 
Chairman. The matter was then, under s. 521 of the Code of Criminal 
Procedure, taken before the Joint- Magistrate of Serampore, who in October 
1876 called upon the defendant to show cause why the obstruction to the 
Shudgoppara Lane should not be removed. The Joint- Magistrate ultimately 
held that the order of Mr. Jeffery was not illegal, and he refused to interfere 
further. The case then came before the High Court under s. 297 of the Code 
of Criminal Procedure, the question of law raised being whether the Joint- 
Magistrate was right in holding the order of Mr. Jeffery to be legal. 

The Municipal Commissioners were unrepresented. 

Baboo Troilokynath Mittra for the Complainant. — Under Beng. Act III 
of 1864 the Vice-Chairman of the Municipality had no authority to sell, divert, 
or close a public road. Section 13 only gave power to the Commissioners to sell 
land required for the purposes of the Act. and, therefore, did not apply to this 
case. Although the Commissioners had powers reserved to them under, s. 58 
of the Act to make alterations in fences, pavements, or posts of a highway, 
they could not obstruct or sanction an obstruction of tlie public roadway. 
The 10th section of the Dis-[427ltriet Municipal Act (Beng. Act III of 
1864), vesting the streets in the Commissioners, is in words precisely similar 
to s. 109 of the Calcutta Municipal Act (VI of 1863). Section 110 of the Calcutta 
Act, however, gives the Commissioners express power to divert and close up 
streets ; it may, therefore, be assumed that the Legislature considered that, 
without such express permission, , the Gommissioneis had no such power 
conferred on them by the words of s. 109. The District Municipal Act of 
1864 does not contain such express permission as is found in s. 110 of the 
Calcutta Act of 1863. This omission was, no doubt, designedly made, and 
shows an intention* to withhold such powers from District Municipal 
Commissioners. The same distinction is preserved in the Calcutta Municipal 
Consolidation Act (Beng. Act IV of 1876) and the Bengal Municipal Act 
(Beng. Act V of 1876). The Commissioners could not, therefore, he supposed 
to have the power to close a road altogether without such express permission. 
Sections 12 and 15 of Beng. xAct 111 of 1864 give no power bo the Commis- 
sioners to substitute one public road for another. Under s. 213 of the Bengal 
Municipal Act of 1876, the Commissioners have power to close a road tempo- 
rarily for certain purposes. The following cases w^ere cited in the course of the 
argument : Rex v. Jushccs of Worcestershire (2 B. Aid., 228), Rex v. 
Justices of Surrey (7 D. & Row., 857), Rex v. Horner (2 B. & Ad., 150), Rey, v. 
United Kingdom Electric Telegraph Vo. (9 Cox, Cr. Ca., 137), Reg. v. Train (9 
Cox, Cr. Ca., 180), Rex v. Winter (8 B. Ac C., 785), Reg. v. Justices of Calcutta 
(2 Ind. Jur., N. S., 182), and Fowler v. Sanders (Cro. Jac., 446). 

Baboo Taraknath Dutt for the Defendant Brojonath Dey. --Section 10 of 
Beng. Act III of 1864 vested public roads in the Commissioners, and, therefore, 
gave them a right to close or divert such roads. 

Baboo Troilokynath Mittra in reply. 

[428] Harkby, J. (after stating the facts of the case) The question 
turns on the construction of Beng. Act 111 of 1864, which was in force when 
the order of Mr. Jeffery was made. The powers and duties of the Municipal 
Oommissioners are defined in 88,6 to 23. No power to stop up or divert 
public highways is anywhere in express terms given by the Act ; but public 
highways not lining the property of Government or private property are, by s. 10, 
vested in the Municipal Commissioners. By s. 9 the Municipal Commis- 
sioners are enabled sue and be sued in their corporate name, to h^d 
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properties, moveable and immoveable, and to convey the same, and to enter into 
all necessary contracts for the purposes of the Act. Hy s. 12, the Municipal 
Commissioners are required to apply all property vested in them for the pur- 
poses of the Act. ^ 

The argument is, that Shudgoppara Lane was a public highway vested 
in the Municipal Commissioners, and that, ’under the Act, the Municipal Com- 
missioners may dispose of their property in any way they please, provided they 
do so for the purposes of the Act, which purposes it is further said, are defined in 
the preamble, namely, the ‘ conservancy, improvement ahd watching ” the dis- 
trict where they have jurisdiction. The Commissioners, therefore, it is argued, 
had a right to stop up this road, if their doing so was for the im])rovement of the 
town, of which they are the sole judges. I arn of opinion, however, thiit it was 
not the intention of the Legislature to give by implication these very wide powers 
to the Municipal Commissioners. I read the provisions of tliose sections of the 
Act which define the powers and duties of the Commissioners quite differently. 

1 think the general words of ss. 9, 10 and 12 are controlled by the specific 
provisions of ss. 13, 14, 15, and 16. In regard to highways, which are the 
property of the Municipal Commissioners, I think that the only powers which 
Municipal Commissioners have over them is to make, repair, and keep properly 
cleansed such highways, and to do such things upon them as are necessary 
for conservancy (s. 15). If any more extensive works are necessary, then the 
consent of the Lieutenant-Governor must be taken (s. 16), and even with the 
consent of the Lieutenant-Governor there is no power to [429] Stop up a road. 
It seems to me that if tlie mere fact of property being vested in the Municipal 
Commissioners for the purposes of the Act gave them the extensive powers 
contended for, those sections which define the powers of the Municipal 
Commissioners over their property would he meaningless. 

This construction of the Act appears to me to be most in accordance with 
what is reasonable and proper. By s. 20, the Chairman or Vice-Chairman may 
make any order authorized by -the Act unless it he expressly required to be 
made at a public meeting, and, therefore, if l)y the Act the ^funicipal 
Commissioners are authorized to make an order for the stopping up of a public 
highway, it would be very difficult to say that that order might not be made 
by the Chairman or Vice-Chairman acting alone, and the order in the present 
case was in fact made by the Vice-Chairman upon his sole responsibility. It is 
most improbable that the Legislature intended to confer such extraordinary 
powers upon a single individual. • 

The construction which I have put upon Beng. Act III of 1864 is further 
confirmed by a comparison of its provisions witli those of Beng. Act VI of 
1863, relating to the town of Calcutta, ui)on which the Act of 1864 was obviously 
modelled ; s. 109 of Act VI of 1863 vests the streets of Calcutta in the Justices 
almost in the same words as s. 10 of Act III of 1864 vests public highways in 
the Municipal Commissioners. But by s. 110 of the former Act express power 
is given to the Justices, with the sanction of the Bengal Government, “ to turn, 
direct, discontinue or atop up any public street.'* This, I think, shows that 
merely vesting ' highways in a Municipality does not empower the 

Municipal body to stop them up, if they happen to consider that to do so is 
advantageous for the town. I may also observe that to hold that the Munici- 
pal Commissioners derive a power to stop up highways from the circumstances 
that certain highways of the Ijown are vested in them would lead to this, that 
highways not vested in them could not be stopped up. This distinction would 
be reasonable enough as regards highways vested in Government, but quite 
unreasonable as regards highways which are the property. of private individuals. 
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t480] I, therefore, consider that this order of Mr. Jeffery permitting Baboo 
Brojonath Dey, upon certain conditions, to stop up this lane, was an order 
which neither he,^as Vice-Chairman, • nor the Municipal Commissioners, had 
power to make ; and that the order of the Joint Magistrate of 21st December 
1876, holding Mr. Jeffery's order to be legal, was wrong in law, and ought to 
be set aside. The record of the proceedings against Brojonath De|r, under 
s. 521, will be returned to the Joint Magistrate, and he will finally dispose of 
those proceedings by such order as he thinks proper, treating Mr. Jeffery's 
order for the purpose ef those proceedings as a nullity. 

I am very glad to have arrived at a result which will probably have the 
effect of restoring to the inhabitants of the neighbourhood the use of the road 
of which they appear to me to have been very improperly deprived. I quite 
agree with the condemnation passed by the Magistrate and present Joint 
Magistrate upon Mr. Jeffery's order, by which the interests of the public seem 
to have been sacrificed to those of a single individual. 

Prilisep, J. — I concur in holding that Mr. Jeffery, as Vice-Chairman of 
the Serampore Municipality, was not competent under Beng. Act III of 1864 
to close the Shudgoppara Lane ; that his order must be considered to be a 
nullity ; and that the proceedings taken under s. 521 of the Code of Criminal 
Procedure, by the present Joint Magistrate of Serampore, should proceed. 

Order set aside.. 


[431] OEIGINAL CIVIL. 

The 29ih May, 1877. 

Present : 

Mr. Justice Kennedy. 

Kadumbinee Dossee 
versus 

Koylash Kaminee Dossee and others. 

iSindu widow, Suit Ivy, as administratrix of husband leaving a minor son. 

A Hindu widow, who has obtained letters of administration from the High Court of the 
estate of her husband who has loft a minor son, is not entitled in such character to maintain 
a suit with respect to immoveable property left by him. The Court refused to allow such a 
suit to proceed adding the son as a party, or to treat the plaintiff as manager of the infant, 
but diemissed the suit with costs. 

The plaintiff sued as the widow and administratrix of one Nundolal Paul, 
to recover possession of a piece of land in Calcutta, which formed portion of 
the estate of her husband, who died intestate in 1873, and from which she had 
been dispossessed by the defendants. 

Letters (rf administration of the estate of her husband had been granted 
by the High Court to the plaintiff on the 26th of April, 1873. 

Mr. Pijfard and Mr. B. Allen for the Plaintiff. 

Mr. Branson and Mr. Bonnerjee for the Defendants. 




624 



KOYIiASH KAMINEB DOSSEE 1877] LL.R. 2 Cal. 482 

On cross-examination oT the plaintiff's brother it appeared that the plain- 
tiff’s husband had left a son, who was a minor, and the defendant’s counsel 
thereupon contended that the suit could not be maintaiifed by the plaintiff, 
although she had taken out administration of her husband's estate. The 
Court, on the application of the plaintiff’s counsel, then allowed him until the 
next day to look into the question. 

Mr. R. Allen on the next day said, that he had been unable to find any 
authority for the contention that the present plaintifi’as administratrix could 
maintain the suit. The power of the Court to grant letters of administration, 
which was derived through the Supreme Court (see Charter of 1774, s. 22) from 
the [4323 original jurisdiction possessed by the Ecclesiastical Courts in 
England, would only enable such grants to be made respecting personalty. The 
Succession Act, which related both to real and personal property, did not 
iply to Hindus ; and in so far as it was made applicable to Hindus by the 
Jj>du Wills Act, it did not provide for cases of intestacy ; those cases, there- 
fore, remained as before. Thus the same difficulty remained, that the grant of 
administration would not enable the administrator to deal with or represent 
real property. The learned counsel referred to the case of Doe d. Savage v. 
Rancharam Tagore (Montriou's Morton, 105), in which it was held that 
although land was real property sub modo, yet it was an asset under the 
Charter for the payment of debts in the hands of an administrator : therefore, 
such administrator could maintain an action of ejectment in respect of the land. 
The case of In the goods of Abdullah (Morton, 19, at p. 22) and Act XXVII of 
1860 weie also referred to. The learned counsel asked, in case the Court 
should be against him, that the plaintiff’s son might be added as a party- 
plaintiff, or the plaintiff be treated as the manager on behalf of the infant son, 
and the plaint amended accordingly. 

Without calling on the defendant's counsel the following Judgment was 
delivered : — 

Kennedy, J. — 1 cannot add the minor as a party-plaintiff, and I think I 
must dismiss the suit, for it appears to me that the plaintiff has no interest in 
the land and no right to maintain this proceeding. These are tWo reasons why 
the minor should not be joined as a party-plaintiff : first, because if he were 
made a party at this stage of the proceedings when several witnesses have 
already been examined, he would be bound by evidence given in his absence ; 
and secondly, because his being made a party would, probably, expose him to 
an adverse decision which would be clearly binding on him ; and I even think 
he would be incapacitated from hereafter seeking to disallow the plaintiff’s 
costs of the suit from being paid out of his estate in administration. These 
costs would then be costs in a cause to which he would be a party, and specially 
made a party by order of Court. When I first heard of the existence of a son of 
Nundolal [488 J it occurred to me, on general principles, that the suit could not 
be maintained. There is not much authority on the question, and though I have 
looked into it myself and been aided by Mr. Allen’s research, I have not been 
able to discover any direct authority bearing on the point. It is clear, how- 
ever, that, in respect to Hindus, letters of administration granted by the 
Supreme Court conveyed no more estate than what by the ecclesiastical law of 
England vested in the ordinary or the administrator, — that is to say, personal 
estate only. The Indian Succession Act and the Hindu Wills Act expressly 
exclude Hindus from the operation of the provisions in the first of these relating 
to administration, save those respecting administration with a will annexed^ 
Act XXVTI of 1860 goes even further to limit the effect of a certificate in the 
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nakire of admi&istration granted by the Mofussil Courts to Hindus under the 
provisions of that Act. And as regards Fergusson's Act, 9 Oeo. IV, c. 38, that 
exprassly excludes cSxeoutors and administrators of Hindus and Mahomedans 
fioni the powers and provisions of the Act, and even in the oases where it did 
ai^ly, it would seem that it did not vest the lands in the executors or adminis- 
trators ; it only conferred on them *a power of sale. I, therefore, think that 
the plaintiff has no such estate in law as would entitle her to maintain this 
suit. 

It has been urged that 1 might treat the plaintiff as manager on behalf of 
the infant, and as such allow her to proceed with the suit. 1 do not think 1 
can let her do so. I do not think that the manager of a Hindu family, who has 
no interest in the estate at all, is entitled, by virtue of his managership, to sue 
in his own name. I am aware that, in the Mofussil Courts, plaints are con- 
stantly presented by AB, guardian of CD, against BF, as guardian of GH. 
I have grave doubts whether such suits are validly instituted ; but the long 
course of practice may perhaps validate them, and the 4th schedule to the new 
Procedure Code, No. 11. seems to contemplate the existence of suits by a 
manager without bringing the actual party on the record. However, that Act 
is not yet in force, and 1 don’t know of any instance in this Court in 
which such a plaint has been admitted, and 1 should be unwilling to introduce 
here, save by express legislative direction, the mofussil form. But even 
in the mofussil the person really entitled is named in the title, and that has 
not been done here, so that even if I were inclined to do so, the frame of the 
plaint in this case would not allow me to treat it as being a suit of the descrip- 
tion in the mofussil, which I have mentioned. I must, therefore, dismiss the 
suit with costs on scale 2. 

Suit dismisnei. 

Attorney for the Plaintiff : Mr. Renifry, 

Attorneys for the Defendants : Mr. Wheeler and Mr. Ptitar. 


NOTES. 

X The observation that by letters of administration lands did not vest in the adminis- 
trator was not adopted in : — (1880) 6 Cal., 483.] 
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The 19th July, 1877. 
Present : 

Mr. Justice Kennedy 

KhoblaU Baboo 
tersua 

Ramchunder Bose. 


Suit on Decree of Small Cause Court. 

A suit oaa be brought in the High Court on a decree of the Small Cause Court. 

Suit m 4iorte df tbe Caloutta Small Cause Court for Rs. 297, datad 
Mmi Ittfa idUrob 1874. The ease was, by order of the learned Judge, tel down 
&r eoMemot dt issnes in order to have the question raised whether ^ suit 
ecmld be nHdttteteed. Tbe suit was undefended. . 
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Mr. Bonnerjec appeared for the Plaintiff. 

Kennedy, J. — 1 had this ease set* down for settlemei^t of issues, because 
one of the Judges of this Court has expressed an opinion that a suit on a decree 
of the Small Cause Court cannot be maintained in this Court. 1 knew that 
there bad been deeisions in oases in which the question was not argued, allow* 
ing such suits to be brought in this Court ; and I applied to the Chief 
Justice to allow the case to be referred to a Full Bench. I came, however, 
to the conclusion that the course which had been allowed to prevail 
in this Court was’ a right one, and the Chief Justice thought that, under those 
circumstances, a Full ' Bench could not be granted. The difficulty has been 
raised by the decision of the Court of Queen's Bench in Berkeley v. Elderkin 
(1 E. ^ B., 605), in which it was held that no action could be maintained in the 
[ 485 ] Superior Courts on a judgment of a County Court in England. Lord 
Campbell, the Chief Justice, gave a judgment in that case, in which he went 
into several reasons why such suits should not be allowed ; the other Judges of the 
Court (WiGHTMAN, Erle, and CROMPTON, JJ.) did not go so far with him as to 
assent to all his reasons, but there was one point on which the Court was quite 
unanimous, — vi:5., that, by s. 100 of the Plnglish County Courts Act, 9 & 10 Viet., 
c. 95, a judgment of a County Court is in fact never final.* 

That case, and a case in which it was followed, Austin v. Mills (9 Exch., 
288) were brought to the notice of the Court in two cases in Ireland, where there 
is a system of County Courts long established under an Act, which does not 
contain precisely the same provisions as those in the English County Courts 
Act ; and the Judges there were of opinion that they would be bound to follow 
the decision of the Court of Queen's Bench if applicable. The Court, however, 
finally held, in Gary v. Grispi (9 Ir. Com. Law Rep., 25), that, in conse* 
quence of the absence from the Irish Act of the particular provisions which 
were in the English Act, the ratio decidendi of the Court of Queen’s Bench 
did not apply in Ireland, and 1 think the same would be the case here. There 
were two cases, — one Moffatt v. Burrowes (4 Ir. Com. Law Rep., 297), in which 
the Court was divided in opinion ; and another, Cary v. Urispt (9 Ir. Com. Law 
Rep.. 25), in which the entire Court of Common Pleas was unanimous in 
holding that the reasons given by Lord CAMPBELL and the other Judges in 
Berkeley v. Elderkin (1 E. tV B., 805), did not apply to the Irish Act. I think 
I may adopt, and for the sake of avoiding prolixit> I do adopt, the reasons 
which are put forward by Chief Justice Monahan, in Moffat v. Burrowes C4 Ir. 
Com. Law Rep., 297), and in the judgment of Keogh and CHRISTIAN, JJ., 
in Cary v. Grispi (9 Ir. Com. Law Rep., 25). 1 cannot add anything to those 

reasons, and I think I may safely adopt them, i 

Attorney for the Plaintiff : Baboo Troyluckonath lioya. 


NOTES. 

t Thiii case was overruled by the Calcutta High Court in (1879) 8 Cal., 89I, where it was 
hold that no suit would lie in the High Court on a docrof of the Small Cause Court. , 

A judgmont-OFcditor in the Court of Small Causes had not before the 1st July 1S82 the 
right to sue in that Court on his judgment : — (1683) 8 Bom., 1.] 

* Ed. Note. The section quoted empowers the County Court Judge to rescind or alter 
any order as to payment by instalments or otherwise made against a defendant. 

t The ease came on for hearing as an undefended case on 9drd July, and a deoiee wee 
given for the amount sued fpr, with costs after decree. 
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* The SiSth Marcht 1877, 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
Jackson, Mr. Justice Macpherson, and Mr. Justice Ainslie. 

The Empress 
versus 
Jyadulla.'^ 

Criminal Procedure Code (Act X of 187 s, 27 H — Appeal — Acqtiittal — 
Limitation — Act IX of 1871, s, 6, cL b, and Sched, //, Art, 153 — 

Act XI of 1871, s, 28, 

An Appeal by the Local Government under s. 272. Criminal Procedure Code, is within time 
if presented within six months from the date of acquittal. The sixty days’ rule duos nut apply. 

The following case was referred to the Full Bench by Macpherson and 
Birch, JJ. 

In this ease the Local (Tovernmont has appealed (under s. 272, Criminal 
Procedure Code) from a judgment of acquittal. 

The acquittal was on the 29th of August 1876, and the appeal therefrom 
was not presented until the 6th of February 1877, i. o., after a lapse of about 
five months and seven days. 

The Court (Markbv and Mitter, JJ.) admitted the appeal “ subject, 
however, to the consideration of the question whether the appeal has not been 

presented after the time allowed by law If the period of sixty 

days is the time allowed for an appeal by the Crown, as well as for an appeal 
by the prisoner, in that case we think the Crown ought to be held strictly to 
sixty days, because no ground has been shown to us for enlarging the time 
undgr s. 5, cl. b, of Act IX of 1871.” 

We think the question is of so much importance that it ought to be set at 
rest at once by an authoritative decision of a Full Bench, especially as in a 
variety of cases in which the point was not raised, appeals by Government 
against acquittals, presented after sixty days, have been admitted without 
hesitation. 

The question arises in the following manner 

The Limitation Act, IX of 1871, schedule II, art. 153, says, that the 
period of limitation for appeals to the High Court [487] under the Code of 
Criminal Procedure is sixty days, and that the date of the sentence or order 
appealed against is the time when the period of sixty days begins to run. By 
s. 6 of the same Act it is provided that, when by any law thereafter to be in 
force in British India, a period of limitation differing from that prescribed by 
the Limitation Act is specially prescribed for any appeals, nothing in Act IX 
of 1871 she{i"affect such law. 

* Criminal Motion, No. 27 oil877. 
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Thereafter, by Act X of 1872 (Criminal Procedure Code), s. 272, an appeal 
was given to the Local Government from a judgment of acquittal : and it was 
declared ‘ the rules of limitation shall not apply to appjals presented under 
this section. ’ By Act XI of 1874,^8. 23, this clause is repealed, and for it is 
substituted the following clause “ No appeal shall be presented under this 
section after six months from the date of the judgment complained of.” So 
that as the law now stands, by s. 272 modified by s. 23 of Act XI of 1874, the 
Government may appeal from a judgment of acquittal, but no such appeal shall 
be presented after six months from the date of the judgment complained of. 

On the one hand it is contended, that the ordinary sixty days' limitation 
applies to appeals by Government from judgments of acquittal, and that the six 
months are mentioned in s. 23 of Act XI of 1874, not as giving a right of 
appeal at any time within six months, but as providing that such an appeal 
must, under all circumstances, bo presented within six months, after which time 
no excuse whatever can be received under the Limitation Act, 1871, s. 5, clause 
b, as sufficient cause for not having appealed within the sixty days. 

On the other hand it is contended, that Act IX of 1871 does not apply to 
these appeals at all, and that there is no limitation of the right of appeal save 
s. 23 of Act XI of 1874, which says the appeal must bo presented within six 
months. 

The question referred is, whether an appeal by the Local Government under 
8. 272 from a judgment of acquittal is within time if presented within six 
months from the date of the acquittal, although presented more than sixty days 
from that date. 

[438] The Advocate-General, Offg. (Mr. Paul) for the Crown. 

The following was the Opinion of the Full Bench 

Garth, C.J. — We are of opinion that an appeal from an order of acquittal 
is within time if presented within six months from tlio date of the order of 
acquittal. The sixty days’ rule does not apply." 


NOTES. 


[STATUTORY PROVIBION- 

Tho Limitation Act 1908, oiiactvS as follows : — 

Description of suit. Period of limiUtion. '^‘"‘“bS“aTo 


Art. 166 — Under the same ' Sixty days 
Code (of.Criminal Procedure ' 

1898) to a High Court except 
in the cases provided for by i 
art. 160 and art. 157. 

Art. 157 — Under the Code of ! Six months 

Criminal Procedure, 1898, j 
from an order of acquittal. | 


. The date of the sentence or 
lorder appealed from. 


From the date of the order 
appealed from.] 


* Ed. Note. In “ Reg. v. Dorahji Balabhai” (11 Bom. Rep., p. 117) it was held, that 
B. 37S of Act X of 1872 must be read by itself. 
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, APPELLATE CIVIL. 

The 22^ May, 1877. 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice White 

Bheknarain Singh and another Defendants 

versus 

• Januk Singh Plaintiff.''’ 

Hindu law — Mitakshara — Sons’ Interest in Ancestral Property — Mortgage 
by Father durhig minority of sons. 

A Hindu, subject to the Mitakshara law, and forming with his sons a joint Hindu family, 
mortgaged certain ancestral immovoablc property during the minority of his sons. In a suit 
by the mortgagee against the father and sons to recover tho martgage debt by sale of the 
mortgaged property, and out of other properties, as well as from the person" of the father, — 
held, that it was incumbent upon the plaintif! to show for what purpose the loan was contract- 
ed, and that that purpose was one which justifiod the father in charging, or which the 
plaintill had at least good groundti fur believing did justify the father in charging, the son’s 
interests in tho ancestral immoveable property. 

The special appellants, wlio were two of the defendants in the Court below, 
sought relief against a decree passed by the Officiating Judge of Patna, under 
which their shares of the ancestral property were declared liable to be sold in 
satisfaction of a bond executed hy their father, the first defendant, in favour of 
the respondent, who was the plaintiff in the Court below. 

089] It appeared that the father of the special appellants, on the 12th of 
January 1871, borrowed Bs. 1,100 from the respondent, at 1 rupee per cent, 
per mensem ; and as a security for the loan, executed a bond to the respondent, 
by which he hypothecated, or mortgaged, to the resi)ondont a l2-anna share in 
a certain mouza, with a stipulation that tho money should be repaid in two 
yefrs from the date of tho bond. 

It further appeared that the 12 annas share of the mouza was the ances- 
tral property of the special appellants and their father ; that the bond was 
executed whilst the special appellants were minors ; apd that they and their 
father formed a joint Hindu family governed by the Mitakshara law. On failure 
of the father to repay the money at the expiration of the appointed time, the 
respondent, on the Slst of August 1874, brought the present suit, in which he 
sought to recover the amount due on the bond by sale of the hypotheeated 
property, and out of the other properties, as well as from the person " of the 
father. The suit in the first instance was brought against the father alone, 
but, subsequently, on the 7th of October 1874, the plaintiff petitioned the 
Court to be allowed to add the special appellants as defendants, alleging that 
the loan to the father was appli^ to answer the joint necessities of the father 
as well as of his sons, and for ^e support and the education of the latter. 

* Special against a decree of £. Grey, Esq., Officiating Judge of 

Zilla Patna, dated the 17th of February 1876, reversing a decree of Baboo Bam thread, 
Smnd Bub^inate Judge of that district, dated the 16th of January 1876. 
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The special appellants were, accordingly, by leave of the Court, made defend- 
ants in the suit, the mother of the younger of them, who is still a minor, 
appearing on the record as his guardian.’ The Court of First €nstance considered 
the loan and the bond to be proved, but gave a decree to the plaintiff against 
the father alone, and in respect only of 4 annas out of the 12 annas share 
hypothecated by the bond. As against ' the special appellants, that Court 
dismissed the suit, on the ground that there was a failure of proof that there 
was any legal necessity for the loan, and that consequently, the interest of the 
special appellants in the ancestral immoveable property was not properly and 
validly charged with the. repayment of the loan. 

On appeal by the respondent, the Officiating Judge, considering that he 
was acting in accordance with the decisions in Crir-[440]| dharee LaLl v. 
Kantoo Lull (14 B. L. B., 187 ; S.C.. L. B., 1 1. A. 321 ; and 22 W. E.. 56) 
and Muddun Gcpal Lall v. MussamU Gourunlmtty (15 B. L. B., 264: 
S. C., 23 \y. B., 365), remanded the cause for a finding on the following 
issue, viz : — “ Whether the money borrowed by the father (defendant No. 1), 
was borrowed for an immoral purpose ? ” The Judge at the same time ruled that 
the burden of proof on the above issue rested on the defendants. He further 
added that the decision of the case turned on the finding upon that issue, and 
that if the money was borrowed for an immoral purpose, the appeal must be 
dismissed ; but if not borrowed for such a purpose, the plaintiff was entitled to 
have the whole 12 annas of the mouza sold in satisfaction of his bond. 

Under the order of remand, the Court of First Instance returned to the 
Officiating Judge a finding in favour of the defendants. But the Officiating 
Judge, when the appeal came before him for final decision, considered that the 
evidence adduced by the defendants was insufficient. He, accordingly, held, 
“that the issue was not proved in the affirmative,'* and acting on the view of 
the law which ho had stated in his order of remand, reversed the decree of the 
Court of First Instance, and mode a decree in favour of the pliiintitf in respect 
of the whole of his claim. 

From this judgment the two sons now appealed. 

Baboos Chunder Madhuh G}iose and Ahmash Chunder Banerjee for the 
Appellants. 

Baboo Mohesh Ghwider Chowdhry for the Bespondent. 

The Judgment of the Court was delivered by 

Whiiet J. (who, after stating the facts as above, continued) : — It is to be 
observed that the present suit is not one in which a son is seeking to set aside 
a sale of ancestral property made by his father or to recover from a purchaser 
anoostral property which has been sold in execution of a decree against 
the father ; but a suit in which a creditor, in whose favour a father has 
oreated a charge upon the ancestral immoveable estate, is endeavouring to 
tMia enforce that charge against the share or interest of the sons in that 
anoostral estate, where the latter were no parties to the charge, and were also 
minors at the time of its creation. Such being the nature of the present suit, 
the proposition of law laid down by the Officiating Judge amounts to this, that 
when a creditor brings such a suit, he is entitled to a decree against the sons 
upon simply proving the loan and the instrument of charge, and that his right 
to a deoroe can only be defeated, in the event of the sons showing that the 
omney was advanc^ for an immoral purpose. In other words, any ebatge 
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which the father may create upon the ancestral immoveable property during 
the minority of his sons is a valid charge, and must be satisfied out of that 
property, unless tho sons, on whom thfe Judge throws the burden of proof, can 
show that the charge was created to secure money borrowed by the father for 
immoral purposes. If this be good law, it follows that the interests in the an- 
cestral immoveable property, which, under the Mitakshara law, are vested in 
sons by their birth, are entirely unprotected from the selfish or wasteful or 
capricious acts of the father except in the single instance of money borrowed 
by him upon the estate for immoral purposes. 

The decisions on which the Officiating Judge relies in support of a proposi- 
tion fraught with sucli serious consequences, are Girdkaree Lall v. Kantoo Lall 
(14 B. L.Il.,187 ;S. C., L. R. 1 I. A. 321; and 22 W. R.. 56) and Muddun 
Gopal Lall v. Mussamat Gounmhutty (15 B. li R., 264 ; s. c., 23 W. R., 365). 
But neither of these cases, when examined with reference to the facts involved 
in them, can, in my opinion, be considered as authorities for any such doctrine. 

In Girdharee Lallv. Kantoo Lall (14 B. L. R., 187 ; S. C., L. R., 1 I. A. 
321 ; and 22 \V. R., 56) the suit was brought by sons for the purpose of set- 
ting aside a deed of sale of ancestral property executed by their father, and also 
of recovering from the purchaser the whole of the property which purported 
to pass by the deed. In giving tlie judgment of their Lordships, SlR Bahnes 
Peacock, after referring to a certain rule laid down by Lord Justice KnighT 
Bruce, in the case of Htmooman Ptirsad v. Mmsamat Babooee (6 Moore's 
I. A., 393), proceeds thus : It is necessary, therefore, to see what was the 

nature of the debt for [ 442 ] the payment of which it was necessary to raise money 
by the sale of the property in question." The facts regarding the nature of the 
debt, which their Lordships considered to be established, were that, previous to 
the sale which was sought to be set aside, a bond had been executed by the 
father, upon which a decree had passed and execution issued against the father. 
‘'The bond," as their Lordships observe, “ had been substantiated in a Court 
of justice, " and the purpose for which the bond was given had not been 
impugned. The words used by their Lordships in observing upon this latter 
circumstance are as follow : — “There was nothing to show that it, viz., the 
bond, was given for an immoral purpose ; and the holder recovered a decree 
upon it. There is no suggestion that either the bond or the decree was 
obtained benamne for the benefit of the father, or merely for the purpose of 
enabling the father to sell the family property and raise money for his own pur- 
pose. There is nothing of the sort suggested and nothing proved." Their 
Lordships further considered it established by the evidence that it was necessary 
for the father to raise money to get rid of the execution which had issued upon the 
decree obtained upon this unimpeached bond ; that acting under that necessity 
the father executed the deed of sale in question ; and that the purchase-money 
arising from the sale had been paid into the bankers of the father, and been 
applied partly to pay off the decree, and partly to pay off a balance due from 
the father to the bankers, and partly to pay Government revenue." Upon this 
state of facts, the Judicial Committee decided that it was “ not because there 
was a small portion which was not accounted for, that the son, probably at the 
instigation of the father, has a right to turn out the bond fide purchaser who 
gave value for the estate,” adding, that “ even if there was no necessity to raise 
the whole purchase-money the sale would not be wholly void.” 

Their Lordships' decision, as I understood it, proceeds on the ground that 
a primd facie case of necessity for the sale had been shown, against which no 
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rebdU^ng eviddueehadbiNKi offered, &nd ihnA ns, mor0o\r0r,acoa9iderableporticMD 
of the iioroha6e*mone$^ had been proved to be applied for purpoeea whieh would 
C^M} make the aale binding on the son'a, their suit to set i£side the sale could 
not be maiatained* 

In Muddan GapcU Lall v. Mttasamut X^ourunlrntty (15 B. L. B., 264 ; S. c. 
2S W. B., 365), sons were again the plaintiffs, and brought a suit against their 
father and eider brother, and certain persons who claimed interests in the 
aneestral estate under bondsr or as purchasers in execution of decrees obtained 
OD bonds, praying for a partition of the aneestral estate and for possession of 
their shares free from encumbrances by cancelment of the bonds. Phear, J., 
in delivering the Oourt's judgment, which was given in those appeals at the 
same timer states, as the facts found that in Muddan Gopal’s case the plain- 
tiffs’ fathear and elder brother had mortgaged B annas of the joint property to 
Mnddon Gi^^el in consideration oi a loan of money which was wanted for a 
family purpose; and that in the cases of Girdharee Lall and Pooran Lall, the 
plaintiffs' father and elder brother had mortgaged B annas of the joint property 
in omder to prevent the sale exf that property at the instance of Girdharee Lall 
and Pooraix Lall, in execution of decrees which these persons had respectively 
obtained against the father and eldest son personally.” And the Court then 
held that, under theee dreuntstances, the plaintiffs, the minor sons, were not 
entitled to obtain their share ol the joint property free from these mortgages. 

In neither of the decisions which are relied on by the Officiating Judge was 
the suit brougtrt by a bond-holder or mortgagee against the father and sons to 
enforce a charge upon the ancestral estate created by the father, and in^both of 
the decisions it is clear that the transaction of the father, whether it consisted 
of a sale or a loan, was inquired into by the Court with a view to see if there 
was any legal necessity for the transaction, or if it had reference to family 
purposes, and that the result of that inquiry formed the main ingredient of the 
decisions arrived at. 

The liability of a son for the debts of his deceased father under Hindu law 
appears to me to be a distinct question from the right of a father in his lifetime 
to charge the interest of his infant sons in the joint ancestral immoveable estate 
wifh the payment of a debt. It is the latter question which is before 

the Oourt in the present suit ; and to arrive at a correct decision, I think that 
the principles to be applied are those which ire laid down in the leading case 
of Ilwiooman Persadv. Mnssamat Babooee (6 Moore’s I. A., 393). The authority 
of that case has been often recognized in the Privy Council, and notably 
in Lalia Butueedkur v. Koonwar Bundesuree (10 Moore’s I. A., 454, at p. 461), 
and also in Giridharee ,Lall v. Kantoo Lall (14 B. L. B., IS? ; s.c., L. B., 
1 I. A., 321, and 22 W. B., 56). In Hunooman Persad's case, the mortgage 
was made by a motlier and widow, as guardian of her infant son and 
manager of his estate, but so far as relates to the interests in 'the ancestral 
estate which sons get by birth under the Mitakshara law, and the right 
of the father to alienate the same, there seems to be no essential 
difference between the position of the father when dealing with those interests 
during^ the minority of his sons, and the position of a mother when dealing 
as guardian and manager of her infant son’s estate. Lord Justice KNIGHT 
Bruce says in Hunooman Persad's case : “ The power of the manager for 

an infant heir to charge an estate not his own is, under the Hindu law, a 
limited and qualified power ; it can only be exercised rightly in a case of need 
or for the benefit of the estate" ; and with respect to the question on whom the 
onus of proof lies, his Lordship, after stating that the onus will vary with the 
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ciroumstaiuses, proceeds to say : " When the mortgagee himself with whom the 
transaction took place is setting up a charge in his favour made by one whose 
title to alienate he necessarily knows' to be limited and qualified, he may be 
reasonably expected to allege and prove facts presumably better known to him 
than to the infant heir, — namely, those facts which embody the representations 
made to him of the alleged need of the estate and the motives infiubncing his 
immediate loan." 

Taking these to be the priniciples of law applicable to the decision of this suit, 
1 am of opinion that the Officiating Judge was wrong in holding that it lay upon 
the special respondents to prove that the loan was contracted by the father 
for immoral purposes, and that on their failing to do so, the respondent was 
[445] entitled to a decree for a sale of the special appellant’s interests in the 
ancestral property. Before he was entitled to such a decree, I think it was 
incumbent upon the respondent to show for what purpose the loan was contracted, 
and that that purpose was one which justified the father in charging, or which 
the respondent had at least good grounds for believing did justify the father in 
charging, the interests which the special appellants have in the ancestral 
immoveable property. As the respondent has failed to show this either in the 
Court of First Instance or in the lower Appellate Court, I think the order of 
remand, and the subsequent decree of the Officiating Judge, must be reversed, 
and that of the Court of First Instance restored. The appeal is allowed with 

COStF. 

Decree reversed. 


MOTES. 

[HINDU LAW-ONUS WHEN FATHER'S ALIENATIONS ARE IMPEACHED— 

This case casting the onits on the creditor of proving justifying circumstances when the 
creditor seeks to enforce the father's alienation against the son was treated as no longer law 
after the Privy Council decisions in Girdhari Lai's oMe and Suraj Bansi Koer's case : — 
(1879) 6 C. L. R., 224 ; (1889) 14 Bom., 320. 

The Allahabad High Court has, however, iidopted the views in this case as to ontis in two 
Full Bench decisions (1887) 9 All., 493 ; (1909) 31 All., 17G. Qaecmitra (1908) 30 All., 16G ; 
(1908) G A. L. J., 133. See also (1889) 13 Mad., 51. 

• In those cases a distinction has been drawn between the cases of creditor as plaintiff 
seeking to enforce alienation and of the son as plaintiff seeking to impeach alienation. 

It has been finally held in the following oases that to bind the son there must be an 
antecedent debt or other justifying necessity : — Allahabad — (1909) 31 All., 176. Calcutta — 
(1907) 34 Cal., 736. Madras— (1905) 29 Mad., 200. 

But a mortgage, though not binding as such, may yet be enforced as a debt : — (1909) 
31 All.. 176; (1907) 34 Cal., 736 ; (1892) 20 Cal., 328 ; (1897) 21 Mad., 28.] 
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ORIGINAL CIVIL. 

The I2th and 19th July^ 1877, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Macphebson. 

Kellie Defendant 

versus 

Fraser Plaintiff. 


Jurisdiction — Cause of action — Suit for land — Letters Patent, 1866, 
cl. 12 — Application to file award — Act VlII of 1869, s. 327 — 
Revocation of autJwrity of Arlntrators. 

The plaintiff and defendant entered into partnership for the purpose of carrying on the 
cultivation and manufacture of tea, on a tea estate at Darjeeling, of which they were the 
owners in certain shares. The deed was executed and registered in Calcutta, but boih the 
parties resided out of the jurisdiction. The deed contained provisions for a reference to 
arbitration in case of difference or dispute in any matters relating to the partnership. Differ- 
ences having arisen, arbitrators were appointed in accordance with the clause in the deed. 
In the course of the arbitration proceedings one of the arbitrators received two telegrams 
purporting to be sent by the plaintiff and defendant to the arbitrators, the terms of which 
were “ stay further proceedings, arrange matters here. ' The arbitrators subsequently made 
their award in Calcutta to the following effect : that the defendant’s share in the partnership 
property should stand charged with the payment of a certain sum found to be due by him to 
the plaintiff, and that the defendant should execute a mortgage of his share to the plaintiff as 
security for such payment ; that the partnership should be dissolved on certain terms, and that 
the tea garden at [446] Darjeeling should be sold in Calcutta. In an application under 
s. 327, Act VIII of 1859, to file the award, field, affirming the decision of the Court below, that 
the High Court at Calcutta had jurisdiction to iiic the award. Section 327 gives jurisdiction to 
file an award to any Court in which a suit in respect of the subject-matter of the award might 
be instituted. A suit in respect of the subject-matter of this award would not be a suit for 
land, but a suit in which, by reason of the execution of the deed of partnership in Calcutta, 
a part of the cause of action arose there ; .such a suit could, with leave, have boon instituted 
in the High Court : that Court, therefore, had jurisdiction to file the award. * 

Held also, that the telegrams sent to the arbitrators did not amount to a revocation of 
their authority. 


Appeal from a decision of Kennedy, J., dated the 8th of June 1877, 
granting an application under s. 327,'' Act VJII of 1869, to file an award. 


* [Sec. 827 : — When any matter has been referred to arbitration without the intervention 
• n I- Court of Justice, and an award has been made, any person 

Filing in Court an awa interested in the award may within six months from the date of 

^ the award make application to the Court having jurisdiction in 

fe^ to arbitration without 

intervention of C»ourt. Court. The Court shall direct notice to be given to the parties 

to the arbitration other than the applicant, requiring such parties to show cause, within a 
time to be specified, why the award should not be fil^. The application shall be written on 
the stamp paper required for petitions to the Court whore a stamp is required for petitions by 
any law for the time being in force, and shall bo numbered and registered as a suit between 
the applicant as plaintiff and the other parties as defendants. 
Enforcement of s u c h If no sufficient cause be shown against the award, the award 

awaM. shall be filed and may be enforced as an award made under the 

provisions of this chapter.] 
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The material facts were as follows : — 

The plaintiff pntered into partner^ihip with the defendant for the purpose 
of working and carrying on the cultivation and manufacture of tea on the 
Lizzieporo Tea Estate at Darjeeling, of which they were the owners in certain 
shares, on the terms and conditions contained in a deed of partnership, dated 
the 12th of April 1876, which was eseeutfed by 6he parties, and alsomguiteiedU 
in Calcutta. By the deed the defendant was appointed manager of the tea 
garden, and it was agreed that both parties should reside on the estate. The 
deed contained a provision for a reference to arbitration in case of any 
doubt, difference, or dispute arising between the parties in connection 
with the partnership. Differences having arisen, steps were taken by 
the defendant for a reference to arbitration, and arbitrators were appoint- 
ed and an award made ; but the High Court refused to file it in 
consequence of some irregularity in the arbitration pcooeedings. The negoti- 
ations which resulted in the present award were opened by the plaintiff through 
his solicitors on the 29tli December 1876, on which date they wrote to the 
defendant, proposing a reference to arbitration, and specifying thefoUowijQ^ ques' 
tions as those on which the decision of arbitrators was desirable . ** iaf, whether 
you are bound forthwith to execute a mortgage to Mr. Fraser of your rights 
t447] and interest in the estate in terms of the deed of partnership ? 
whether you are bound to furnish accounts and estimates to Mr. McIntosh as 
agent ? 3rd, whether you are liable to Mr. Fraser for any, and what, sum in 
respect of money misapplied, for damage caused by your conduct, or coats 
incurred thereby ? 4th, whether the partnership ought not to be dissolved, aod« 
if so, upon what terms ? The defendant, through his solicitor Mr. Leslie, 
thereupon notified to the plaintiff that he had appointed Mr. Shephard 
of Kurseong as arbitrator on his behalf, and the plaintiff then appointed 
Mr. Kellner as his arbitrator. Mr. Shephard, however, subsequently refused 
to act, and as the defendant omitted to appoint another arbitrator, Mr. Kellner« 
in accordance with the provisions of the arbitration clause in the deed of 
partnership in such a case, appointed Mr. Reily to act as arbitrator for the 
defendant. The arbitrators duly proceeded with the arbitration in Calcutta^ 
and on the 4th of April, Mr. Kellner received two telegrams purporting 
to be sent by the plaintiff and defendant respectively to the arbitrators, 
the terms of which were ' stay further proceedings, arrange matters here. 
The plaintiff subsequently attended before the arbitrators, and formally 
demanded their award, explaining that the telegram was sent by him on 
considerable pressure being brought to bear on him by the defendant and in 
ignorance of its possible effect. 

The arbitrators published their award In Calcutta on the 7th of May 1877, 
as follows : — 

We find as a fact that there is due from Archibald Kellie to Duncan 
Donald Fraser the sum of Ks. 19,776-5-11, aiid award that the share of 
Archibald Kellie in the partnership property shcdl stand dvurgffd with the 
payment of that sum, and in accordance with the provisions of the paiioardhip 
deed between the said parties, that the said Archibald Kellie shall forthwith 
execute a further mortgage of his share and interest in the partnership peopefty, 
containing the usual covenants and powers, in favour of the said Mr. ]^Mer ; and 
we further find that Kellie has committed a breach of the partnership de^ m 
inore tbw one instance, and still persists in a line of conduct fatally 
to the interests of the partnership property, and we tbere-CfiMi 
fore award a dissolution of such partnership from the 7th day of May 
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1877, upon the looting an regards acoouBts that each partner is entitled 
to his peoportionate shaxe of the sale proceeds of the said concern object as to 
Kaltie’s third share to his debt to Fra^ as aforesaid ; that Kellie be removed 
feem the managership of the said concern, and that a competient manager be 
appointed by Mr. MclDtosh, the Calcutta agent of the Garden. We further 
award that the entire partnership estate, as a going concern, be sold on an early 
date by public auction by Messrs. Mackenzie, Lyall & Co., for the best price 
that it will fetch ; that each partner shall be at liberty to bid for and to purchase 
the said concern ; and further that the conditions of sale as regards amount of 
deposit and otherwise shall be such as the parties may agree upon ; and if they 
cannot agree, then either of the parties shall be at liberty to refer the conditions 
of sale to the Court in which this award may bo filed for settlement, and the 
conditions so settled shall be the conditions on which the sale shall take place. 
And we further award that if either of the partners shall l)ecomo the purchaser, 
he shall be at liberty to set ofi against the purchase-money his share of the 
sale proceeds oi the said concern, and as regards costs of the arbitration, we 
awaid that they shall be borne by Mr. Kellie." 

Mr. J. D. Bell for the Plaintiff. 

Mr. T, A, Aticar for the Defendant. 

Kaanedy, J. — In this case a question of considerable difficulty has been 
raised, and I should much prefer to have had a longer time to have consi- 
deied the matter ; but there seems to be strong reason why this particular 
asaUer should not he kept in suspense. On the 13th of April 1876, the parties 
entered into partnership, and on the 22nd of July, the gentleman who now 
opposes making this award a rule of Court, himself took proceedings to compel 
the appointment of arbitrators, and has conducted them with so much ability 
that now more than ten months after the initiation of these proceedings he is 
still in a [449] position to resist the confirmation of the award made under them. 
If, however, 1 had thought my judgment in this matter would be conclusive upon 
the questions between the parties, I should have tried to see if further light 
oould not be thrown upon the questions. Possibly I should have been able to 
obtain the assistance of some other Judge, so that Mr. Kellie’s objections might 
not have been finally determined by my single opinion. But on consideration 
of the authorities I am clearly of opinion that if J make an order which I have 
no jurisdiction to make, or if 1 confirm an award the subject-matter of Which 
had been withdrawn from the arbitrators, 1 may be corrected by the Appellate 
Court. 

The questions which arise before me appear upon the face of the two 
petitions presented in the case, one of which is supplementary to the other, and 
merely brings on the record the original partnership deed which was referred 
to in the first, and apparently not then filed with the record by some mistake. 

An application was made to me yesterday when the case was called 
on to postpone the hearing in order to enable the respondent to file 
affidavits by way of showing cause. The affidavit used in that application, 
however, disclosed no possible ground for belief that the respondent would be 
in a position to show cause ; it did not allege that he had any ground for opposing 
the ai^plioatioa on the merits ; and it did not even contain the ordinary 
averment that the application was not for the purposes of delay. When I look 
at tbe proceedings set forth in the petition I can very well understand that any 
solicitor of this Court would have been unwilling to make an affidavit to that 
effect. 
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What we have here to consider is this : there was first the execution in 
Calcutta by the parties of a deed which contained an arrangement for their 
carrying on in partnership certain tea ))lantation8 in Darjeeling : the parties 
also thereby provided for arbitration in case of future differences ; and they did 
according to the terms of these provisions appoint arbitrators, who made an 
award. The present application is made under s. 327 of the Civil Procedure 
Code to have that award filed in Court, and the question is whether this can be 
done. ^ 

[490] The principal objection which was raised was, that this Court had 
no jurisdiction to entertain the application, and unquestionably the language 
of that section is as well calculated to create confusion as can well be imagined. 
It seems wholly to have omitted the consideration of the great difficulties which 
might arise in case of different matters which migiit properly be considered in 
different Courts. One knows enough of the history of this particular Act to be 
aware that no very careful legal revision of some of these sections was applied, 
and therefore that it would be hardly safe to apply the ordinary course of 
construction with very great strictness. Sir Barnes PEACOCK was, I believe, a 
member of the Council at the time ; but I have always understood that he 
was in no respect responsible for the language of this Act, which I have always 
understood to be the production of a distinguished civilian. When then we 
find a change of language from that in s. 326,'" where the words “ any 
Court ” occur, to that in s. 327, where the words are the Court,” I think 
it would probably be unsafe to assume as certain, on the mere strength of the 
change of words, that the draftsman, by the use of different words, intended to 
define different powers and a different jurisdiction. I should be more disposed 
to think that these two sections, in pari m^iteria, were intended to be enforced 
by the same tribunals, and that the change of language was merely per incnriam 
than to narrow the effect of s. 327 by reason of its difference in expression from 
s. 326. I am not certain that a different construction could be put on s. 327. 
It might possibly; hut where there is a change of language, one would naturally 
except it to be caused by a change of intention and therefore would generally 
try to discover what this changed intention was. 

I cannot believe, however, that the true meaning of the section was, that if in 
any particular case the whole cause of action arose within one jurisdiction, while 
the defendant resided in another, neither of the Courts should have jurisdiction : 


Agreement of parties to 
refer to arbitration may be 
filed in the Court. 


‘ £ See. 326 : — When any person or persons shall by an instrument in writing agree that 
any differences between them or any of them shall be referred to 
the arbitiation of any person or persons named in the agreement 
or to bo appointed by anv Court havjng jurisdiction in the matter 
to which it relates, application may be made by the parties 
thereto or any of them that the agreement be filed in such 
Court. On such application being made, the Court shall direct such notice to be given 
to any of the parties to the agreement, other than the applicants, as it may think necessary, 
requiring such parties to show cause, within a time to be specified, why the agreement should 
not be filed. The application shall bo written on a stamp paper of one-fourth of the value 
prescribed for plaints in suits, and .shall be numbered and registered as a suit between some 
or one of the parties interested or claiming to be interested as plaintiffs or plaintiff, 
and the others or other of them as defendants or defendant, if the application have been 
presented by all the parties, or if otherwise, between the applicant as plaintiff and the 
other parties as defendants. If no sufficient cause be shown against the agreement, the 
agreement shall be filed and an order of reference to arbitration 
shall be made thereon. The several provisions of this chapter 
so far as they are not inconsistent with the terms of any agree> 
ment so filed, shall be applicable to all proceedings under an order of reference made by the 
Court and to the award of arbitration and to the enforoement of such award.] 


Provtsions of this chap- 
ter applicable. 
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and yet that result would, of necessity, follow if one were by the light of 
8. 326 to make s. 327 exclude any case in which more than one Court would 
have jurisdiction. In fact, in this case, it would exclude the Darjeeling Court, 
which was pressed on me as the ^451] proper forum, as 1 shall presently show, 
because here the High Court would, under the Charter, have jurisdiction in a suit. 
Many cases of very grave inconvenience might be suggested. In fact, it would 
make the section rarely applicable at all if I were to put on it that narrow cons- 
truction. If, indeed, I were to meet that narrow construction by another still 
narrower, and hold that as the forties to the award are not properly described as 
plaintiff and defendant, in a proceeding of this kind, no jurisdiction existed by 
reason of the residence of either party : — on this construction, no doubt, there 
would be power to hie the award in the Court within the local limits of whose 
jurisdiction the whole cause of action had arisen ; but then, unless the whole 
arose within the local limits of one Court, the section would be inapplicable. 

I should be unwilling so far to nullify that provision by either of those 
constructions, and I cannot believe that it was the meaning of tlie framers of 
the Act. Therefore, I think, if this Court has jurisdiction in the matter 
referred to arbitration, then it is a Court which has jurisdiction to file the 
award. And the question then arises : — Has this Court jurisdiction in the 
subject-matter of the award ? 

I don’t think that one can say that, where the Court has the power of 
dealing with the entire subject-matter of suit, it can be said to have no jurisdic- 
tion, merely because it might be necessary, if the matter were to come to 
Court by way of suit, to obtain the leave of the Court to sue. By the 12th 
clause of the Charter, the Court is empowered to receive, try, and determine 
suits of every description where the cause of action has arisen wholly or in 
part within its jurisdiction. It has jurisdiction over all those matters, 
although restrained from exercising that jurisdiction in cases where the whole 
cause of action did not arise here, by the necessity of obtaining the prior leave 
of the Court. 

I take it that * jurisdiction’ means the power of receiving, trying, and deter- 
mining suits ; but that the necessity of obtaining the leave of the Court only 
limits the mode of exercising that power; and thus that, as, according to the true 
meaning of the 327th section, its effect is to confer the power upon every Court 
1433] in which a suit in respect of the subject-matter of the award may be 
instituted, we are brought to the question whether in this case a part ofr the 
cause of action has not arisen within the jurisdiction of this Court so as to let 
in the provisions of the Charter in such cases. I think that, unquestionably, 
a part of the cause of action has arisen here by the execution of the document 
by which the rights ottbe parties accrued. I know that, by modern English 
decisions, the words “ cause of action” in recent English Statutes have 
recently received a meaning different from that which was formerly put 
on them by the former English decisions on earlier Acts and by the former 
decisions here. Of course, in any observations I make, I may be taken 
to have no doubt that the later decisions are right in so holding. But we, in 
this Court, must look at the Civil Procedure Code and the Charter, and 
remember that they were drawn at the time when the earlier cases were unim- * 
peached, save so far as at the time of the Charter they were impeached by the 
opinion of Mr. Justice Holloway inDe Souza v. Coles (3 Mad. H. C., 384)— an 
opinion in which he seems to have been led astray by his habit of seeking for 
guidance from any law rather than that which was likely to be in the minds of 
the framers of Indian Statutes. 1 think, bearing this in mind, it is impossible 
not to hold that **oause of action” in both those enactments has the more 
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extended meaning ; and indeed, on the face of the Charter itself, it is clear t^at 
the earlier meaning must be given to the words in the 12th danse, and that 
we must hold that it is not the breach a*lone which constitutes the right to 8CHi« 
hut the entire bundle of faets which would, of necessity, be proved. If ibe 
breach alone is the cause of action, the words “ part thereof would in most 
eases he meaningless. This question has been recently discussed in Mulchand 
Joharimal v. Suganchand Skivdas (I.L.B., 1 Bom., 29), where the Court reviewed 
the recent English decisions and came to the ^me conclusion as that at which 
I have arrived. * 

I have thus come to the conoluaion that, if we find a contract made here, and 
breach or other consequences occurring dsewhere, this Court has jurisdiction over 
the matter; but it is a t^dS} jurisdiction not to be exercised in ordinary suits with- 
out leave to sue. If there were nothing more in the case 1 should have no hesi- 
tation in deciding that this Court has jurisdiction ; but as the partnership in this 
case was chiefly concerned with immoveable property in Darjeeling, I felt great 
difficulty in my way in consequence of the decision of the Appeal Court in the case 
of The Delhi and London Bank v. Wordie (I.L.R., 1 Cal., 249j. I was oounsel 
for one of the defendants in the Court below, but not on the appeal, and 1 had not 
sufficiently studied the difference In the grounds of the decision in the 
lower Court and on appeal. Upon careful examination T, however, think that, 
whatever may have been the opinion of Mr. Justice PHEAE, the Appeal 
Court has left untouched that which was supposed to be the result of 
earlier decisions. It has not in any way affected Baqram v. Moees (1 Hyde, 284) 
or Bcmdhone Shaw v. Nobirmoney Dossee (Bourke, 218). These cases are 
left where they were before. In the case of The Delhi and London Bank 
V. Wordie (I, L. R., 1 Cal., 249), Phear, J., said: — “The plaintiff wants 
to have a sale of the property effected, and for that purpose to have the 
obstacles, which arise by the conduct of Morell and Lightfoot and otherwise 
than from the trnstees, removed by the Court. Bo far as the substance of this 
suit is concerned, the plaintiff’s case is the same as if the trustees were out of 
the way, and Morell and Lightfoot had bound themselves by covenant, on 
sufficient consideration, to sell the property and divide the proceeds according 
to the terms of the deed of 14th May 1875, among their oreditors, of whom the 
plaintiff is one. The like transaction witii the plaintiff as the sole creditor 
would manifestly be of the nature of a mortgage, and a suit by the plaintiff on 
the looting of it to obtain a realization of the charge by sale would be a suit for 
land within cl. 12 of the Letters Patent. It follows, I think, that the present 
suit is also a suit for land.” 

If that decision had been upheld by the Appeal Court in that form, I 
shoald have feh very great difficulty in distinguishing that case from the 
present. But the current of the opinion of the Court above seems all through 
the course of the argument to be adverse to the view taken by Mr. Jnstioe PHEAB. 
[«•! Garth, G. J., during the argument referred to the case erf Abbott v. 
Abbott (L.E., 6 P.G., 220), which is an important case, and which he h«d 
himself argued while at the bar. In that ease there was an order in a Consular 
Court directing the receiver to sell land beyond the jurisdiction ; that was beM 
not beyond the power of the Court. Then he asked “ have there been any cases 
here in which this Court has decreed specific performance of contracts relating 
to land,'* and he is referred to Baondkone Sharov- Nohinmoney Dossee (Bottrike, 
218). Again the Chief Justice says : “ 1 have some doubt at present whether a 
* suit for land ' means more than a suit for possession of land, and wfaetber It 
inidiides suits relating to or concerning land. Here, however, you mtk for 
possesskm ; i es»^ uaderstand a receiver being' appohited to reerive rea^ 
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where another person is in possession, hue here you want a receiver put in 
possession.” That does not ap^ar to be the case here. Then further on we 
find the Chief Justice says : ** It appears to me that, to the 2-i6ths, it 
is a suit for land, and even as to the rest I have great doubt whether it is not. 
What do you say to Lightfoot’s share.” And in the final, formal and consider- 
ed judgment of the Court, it is said : “ The express purpose of the suit is to 

compel the sale of the whole of the land conveyed by tlie trust deed, including 
Lightfoot’s share. But then l^btfoot objects that his share is not subject to 
the trust at all, because Morel! mid no power or authority to deal with it ; and, 
therefore, one of the main points which the plaintiffs seek to establish, and 
which they ask the Court to decide, is the title of the trustees to Lightfoot’s 
share. Surely in that respeot^the suit is, strictly speaking, one ‘for land.’ But 
then the plaintiffs say that is not the sola or primary object of the suit, and 
that as regards Morell’s share in the property, which is by far the largest por- 
tion of it, there is no question as to the trustees’ title. But it was repeatedly, 
during the argument, put to the learned counsel for the plaintiffs, and distinctly 
admitted by them, that it would be impossible for the Court to deal effectually 
with the case unless Lightfoot’s share were included as well as Morell's,' - 
that is to say, there being a [455] question in that case whether anything had 
passed to the trustees by the deed in respect of Lightfoot’s share, the Court 
held that, as to that share, it was a suit for land. But I do not think there 
can he much doubt that if it had not been for that share, the judgment would 
have been in favour of the jurisdiction. 

On the whole, then, I think that, with respect to the question of jurisdic- 
tion, I am bound to entertain the application. 

The only other point of any importance was that upon the face of the peti- 
tion there appeared to have been a revocation. I don’t think there was, so 
far as I can understand ; neither party conceived that the language they used 
was an absolute revocation of the autliority. A revocation ought to be clear 
and distinct. We have it on the face of the respondent’s own affidavit that, 
subsequent to the award having been made, he sent a letter of revocation. It 
came indeed too late to have effect, but it does seem to show that he did not 
believe the telegram to be a revocation, and the language is so vague and ambi- 
guous that I would rather consider it to mean that the scene of the arbitra- 
tion should be removed from Calcutta to Kurseong, and that it requested* the 
arbitrators to arrange matters at Kurseong- not a statement that the litigants 
themselves would arrange their differences. It seems to me, having regard to 
what is on the face of the award with respect to Kellie and Fraser, that this 
is not a sufficient revocation ; and I am by no means certain that since the 
Contract Act the unlimited right of revocation which existed at Common Law 
may not be taken away in such a case as this. 

There can be no doubt that if I am wrong 1 can be corrected by the 
Appellate Court. There is a judgment of the Full Bench in Sashtt Charan 
Chatterjee v. Tarak Chandra Chatterjee ^8 B. L. R., 315), where there was 
great difficulty raised as to the power of appealing from an order affirming an 
award. But clearly it would not touch the case where the Court which made 
the order acted without jurisdiction. 

With respect to costs, I much doubt whether I have any power. 1 mean 
that the party who seeks to have the award made a rule [455] of Court does so 
for his dwn security. It seems to me that it is analogous to the registration 
of a deed. If I thought 1 had jurisdiction in these proceedings so to do, 1 
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should be mucii inclined to give costs to the applicant ; but I don’t think that 
I have power to give costs against the opposing party. Each party will bear 
his own costs on scale No. 2. 

From this decision the defendant appealed. 

Mr. Jackson and Mr. T. A, Apcdr for the Appellant. 

Mr. J. D. Bell and Mr. Evans for the Respondent. 

Mr. Jackson for the Appellant. — Section 327 of Act VIII of 1869 stands 
idone; the other sections in the same chapter are not incorporated into it as they 
are expressly into s. 326 — Chowdhn Murtaza Hossein v. Bihi Bechunnissa 
(L. R., 3 I. A., 209). The learned Judge in the Court below thinks that the 
words of this section — “ the Court having jurisdiction ” — cannot have a narrower 
construction given to them than the vrords '' any Court having jurisdiction ” 
in s. 326 would bear. But talking them by themselves, and leaving out of con- 
sideration as immaterial the question of the intention of the framers of the Act, it 
is submitted that the Court having jurisdiction “ in the matter to which the award 
relates ” must be taken to mean the Court having jurisdiction over tlie w'hole 
subject-matter of the aw'ard--see Gangappa v. Kapinappa (5 Mad. H. C. Rep., 
128). That Court would in this case he the Darjeeling Court. The jurisdiction 
meant is not a personal jurisdiction, but a jurisdiction which can be enforced. 
The only ground of jurisdiction in Calcutta is that the deed was executed in 
Calcutta ; but the result of holding that that was sufficient would be to say that 
jurisdiction could be given by consent of parties, — by their signing a deed in 
Calcutta, — to a Court which would otherwise have no jurisdiction. Consent 
cannot give jurisdiction. [Gakth, C. J. —Is not the subject-matter of the 
award the differences which have arisen between tlie parties ?] Yes, partly, 
hut in arbitrating on those differences the [467] arbitrators award a sale 
of tlie land at Darjeeling, and it is submitted that a proceeding taken 
to enforce such an award is practically a suit for land within the 
meaning of cl. 12 of the Letters Patent. [Macpherson, J.—I see that, 
by the terms of deed, both the parties were to reside on the tea graden.] 
Yes, that is so, and the residence of the defendant out of the jurisdiction 
of this Court would distinguish the present case from all those in which 
the Court has held it has jurisdiction, for in all such cases it will be found that 
the defendant resided within the jurisdiction. This case comes within the 
principle of the decision in The London and Delhi Bank v. Wordie (I. L. R., 

1 Cal., 249). There is nothing in the judgment on appeal in that case to 
out down the effect of the decision in the lower Court as to the suit being a 
suit for land. In that case there were circumstances in favour of the jurisdiction 
which are absent in the present case. The persons to whom the property was 
stated to have been conveyed were subject to the jurisdiction. Here they are 
not. In this case part of the award is to remove the manager of the tea 
estate and appoint another ; just as in that case part of the relief sought was to 
remove the trustees and appoint others. [Garth, C. J. — You say we could not 
do that ?] Not in a case* where both the parties and the land are out of the 
jurisdiction. The order could not be enforc^. [Garth, C. J. — Could we not 
make an order for sale of the land, although the purchaser might afterwards 
have to sue ^r possession in another Court. The sale could take place without 
meddling witn the land.] That might have been done then in The London and 
Delhi Bank v. Wordie (I. L. R.. 1 Cal., 249). [Garth, C. J.— As to a 14-anna 
ahace.of tbei»:operty in that case I thought there was jurisdiction.] In that case 
tise deieiMlank Morell, the owner of the 14-anna share, was subje6t to the 
jurisdiotion. [Macphebsoh, J. — In that case, owing to the title of the trustees 
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to Lightfoots’s 2*anna share being disputed, a question of title to that portion of 
the property arose, and therefore the suit was held to be a suit lor landj In all 
the cases referred to in that case in falfour of the Court having jurisdiction, the 
parties against whom orders were C458J made were subject to the jurisdiction, 
as in Bagram v. Moses (1 Hyde, 284), Abbott v. Abbott (6 L. B. P. C., 220). Suits 
for foreclosure are suits for land according *to the decisions of this Court on the 
words of the Letters Patent, which are to be adhered to rather than the English 
decisions. Paget v. Ede (L. B., 18 Eq., 118) has been held not to apply here. 
If this Court has jurisdiction in cases where the only cause of jurisdiction is 
that a deed was executed in Calcutta, it will be nullifying cl. 12 of the Charter. 

Again, the leave of the Court should have been obtained in this case before 
applying to tile the award. The case seems to have been treated in the lower 
Court as if leave had been obtained ; but there is no more reason why leave 
should be assumed to have been obtained in this case than in a case where a 
plaint has been admitted. It would be necessary in tiling a plaint in such a 
suit as this to obtain leave of the Court to sue ; and such leave could 
not be obtained after the plaint has beon admitted. [Macphehson, J. — 

1 think it has been so held.] Then as to revocation, the telegrams amounted 
to a revocation. If the plaintiff thought there was no revocation, there was no 
necessity for him to complain of the telegram as having been wrung from him 
under pressure, l Macpherson, J. -Was it not rather a mere postponement of 
the proceedings, which might have prevented the arbitrators from proceeding 
with the arbitration in Calcutta?] It is submitted there was a sutiicient 
revocation. 

Mr. T. A. Apear on the same side. 

Mr. Beit for the respondent. — The deed scroatirig the contract of partner- 
ship was executed in Calcutta. A suit relating to that contract is not a suit for 
land. There are many ms^tters relating to such a partnership which are done 
in Calcutta, as selling the tea, &c. It is a contract relating to matters partly in 
and partly out of the jurisdiction. If the plaintiff had wished to sue for a dissolu- 
tion of partnership, he could, it is submitted, have sued in this Court, and a decree 
in such a suit would be one in [459] personam, which this Court could make. See 
Penn v. BaUitnore. (1 Ves. Sen., 444 ; 2 White and Tudor, L. C., 4th Ed. 923) and 
other cases there cited. [Garth, C. J.- - Your difficulty is that the i)erson against 
whom you want the decree is not resident in the jurisdiction. If he were, those 
oases would, apply. 1 It is submitted they apply by reason of the contract having 
been entered into in the jurisdiction — (Jropikrishtui Gossami v. Nilkomal Banerjee 
(18 B, L. R., 461). Parties entering into a contract in Calcutta thereby ren^r 
themselves subject to.the jurisdiction, witli the restriction that if the perform- 
ance is not to take place in Calcutta, leave to sue must be obtained. [Gahth, 
C. J.— -Is there any case in which the English Courts have exercised their 
jurisdiction as in Penn v. Baltimore, i Ves Sen., 444 ; 2 White and Tudor, L. C., 
4th Ed., 928) against parties out of the jurisdiction ?J The fact of a man having 
entered into a contract in the jurisdiction is sufficient to give the Court such 
power over him wherever he may be. In such a case part of the cause of action 
arises in the jurisdiction, so as to entitle a plaintiff to ue there. Then the Court* 
being so sei/iOd as it were with jurisdiction, it is immaterial whether or not leave 
is obtained, because the seizure of jurisdiction enables the Court Mb operate utxm 
the person in the way which has often been done in England. The restriction 
as to obtaining leave to sue is one which is put on the plaintiff merely for 
convenience. Want of leave does not take away the jurisdiction of the Court 
to pass an order inpersonam. [Garth, C. J.— If we passed such an order here, 
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could it be enforced by the Court at Darjeeling ?J It is submitted that it could. 
{Macphebson, J.— If it were a decree it could be executed, no doubt, by the 
Darjeeling Court in the same way as a decree of that Court, but there would 
be considerable difficulty in enforcing an order, as for instance an injunction, 
prior to decree.] Under s. 9 of the Charter Act, 24 & 25 Viet., c. 104, the High 
Court has the same power as the Supreme Court had, and that was the power 
of the Court of Chancery. Having power to pass the order thp Court would 
surely have power to enforce it. Such an order could probably be enforced under 
8. 200," Act VIII of 1859. What the plaintiff seeks for is an order relating 

[460] to certain breaches of a contract made in Calcutta ; he does not seek a 
declaration of any title .to, or with respect to possession of, any land ; he does 
not ask this Court to give possession ; that can be obtained by the purchaser 
from the Darjeeling Court. As to s. 327. the matter to which the award 
relates is that which was proposed for arbitration — see the questions referred. 
It is submitted that those are matWs over all of which the Court has jurisdic- 
tion, and therefore it has jurisdiction to file the award. The section lays down 
a special procedure, and that is another reason why leave to sue is not neces- 
sary, for the other side have notice of the application to file the award and 
can show cause against it ; here it differs from the filing of a plaint, of which 
no notice is necessary, and it is therefore only convenient that leave should he 
obtained in certain cases. 

» 

The learned Counsel then contended on the merits of the case, that there 
had been no revocation, and that the telegrams merely showed an intention to 
change the venue of the arbitration. 

Mr. Evans on the same side. The Court has jurisdiction in this case subject to 
leave. The subject-matter of the award is practically a dissolution of the partner- 
ship and the matters usually incidental thereto, including a sale of the partner- 
ship assets. A suit for dissolution of the partnership could, no doubt, bo brought 
here with leave of the Court, and it would have power to wind it up, and for 
that purpose to deal with all the partnership assets. Could it be said that the 
mere fact of a piece of land, portion of the assets, being out of the jurisdiction, 
would prevent it having that power. That power is a necessary incident of 
the winding up and realization of assets. In England land as a partnership 
asset would be treated as personalty. It would make no difference whether 
the assets consisted of money or land — see Lindley on Partnership, 671. In a 
suit for dissolution of the partnership, this Court would have had power so to 
treat the land. [Garth, C. J. — And that would have been a suit for an order 
to change the land into money, not a suit for land. ! Just so. [Macpherson, 
J. — This is not the same as a suit for winding up a firpi in Calcutta. These 

[461] parties have never carried on business here, and are not resident here.] 
It is submitted that the Court could wind up a partnership not only where 
there is personal jurisdiction, but where part of the cause of action has arisen 
in the jurisdiction. We might have sued on the award, or at any rate have 
sued for a declaration that the partnership was dissolved as ordered by the 

*[Sec. 200 : — ^If the decree be for any specific moveable, or for the specific perfonnanoe of 
any contract, orfor the performance of any other particular act, it 
Decree for moxeable pro- shall be enforced by the seizure, if practicable, of the specific 
perty, performw^ of con- moveable, and the delivery thereof to the party to whom it shall 
tract, or altemative. have been adjudged, or by imprisonment of the party 

whom the decree is made, or by attaching his property and 
keeping the same unddr attachment until further order of the Court, or by beSh imprison- 
ment and attaohment, if neoessary; or if alternative daises be awarded, by leaving such 
damages in the hereinafter provided for the execution of a decree for money.] 
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award. The oases of Macrae v. Maomell (unreportod) and Macdonald v. Scott 
(unreported) are cases in which orders were made by this Court with respect to 
land in the mofussil. In the former case the defendant was not personally subject 
to the jurisdiction. [Macfhebson, J. — He lived on board his steamer w^hioh was 
in the river, and he did business, and had a ticket office, in Calcutta.) He 
was described as residing out of the jurisdiction, and the jurisdiction was 
founded on the^fact that part of the cause of action arose in Calcutta. Here 
part of the cause of action arose in Calcutta, and if the plaintifl’ had brought a 
suit, he would have obtained leave. He had to file an award for which there is a 
special procedure, and no provision for obtaining leave to file it. The decision 
cited in the Madras High Court was not argued nor considered. If a plaint 
would have been thought good in this matter if we had sued, then this Court 
has jurisdiction although no leave has been obtained. No doubt, the execution 
of the deed was a part of the cause of action ; see Mulchand Johanmal v. 
Suganchand Shivdas (I. L. R., 1 Bom., 23), whore all the cases as to cause of 
action are cited. 

Mr, Jackson in reply. — The words of s. 327 are not only “ having juris- 
diction,” but “ having jurisdiction in the matter to which the award relates.” 
The matter to which the award relates is not the partnership deed, but the tea 
garden at Darjeeling. The inference from the judgment of the Court below is, 
that if the words of the section are construed literally, the Court would have no 
jurisdiction. If the execution of the deed gives jurisdiction this Court might 
have jurisdiction with respect to land situated anywhere, for instance in 
California. But in such a case who would give possession of the land sold ? 
An [462] award, however, is not a suit. The decision of the Madras High 
Court should be followed in this case. According to that case this Court 
has no jurisdiction. 

Oiir. adv. vulL 

The following Judgments were delivered — 

Garth, G. (after stating the facts continued).— The appellant, Mr. Kellie, 
contends — 

1st. That this Court had no jurisdiction to confirm the award, and 

2ndly. That the authority of the arbitrators was rekoved by both parties 
before the award was made. 

• 

In support of the first objection, it has been argued that the only Court 
competent to confirm the award under s. 327 was the Court in which a suit must 
have been brought to settle the difi'erences between the parties, if those differences 
had not been referred to arbitration ; and that as the subject-matter in dispute 
was a tea garden at DarjWing, and as both the litigants were resident there, 
the suit would have been a suit for land, and must have been brought in the 
Darjeeling district, and therefore that the Darjeeling Court was the only one 
capable of confirming the award. 

The answer to this contention on the part of Mr. Fraser was that the 
suit under such circumstances would not have been a “ suit for laud ” within 
the meaning of cl. 12 of the Letters Patent, and that as a part of the cause of 
action arose in Calcutta, inasmuch as the deed of partnership w|.b executed 
there, the High Court might, although Mr. Kellie was resident at Darjeeling, 
have given leave to Mr. Fraser to bring this suit in the High Court ; and that 
any Court in which such a suit might have been brought would have been “the 
Court having jurisdiction ”< over the matter in dispute within the meaning of 
a. 327. 
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Upon fchis point, we have been referred to several authorities, soma of 
which have been discussed by the learned Judge in the Court below ; and 
particularly to the^late case of The Delhi and London Bank v. Wordie 

U- L. B., 1 Gal., 249), where it was held that a suit brought for the purposeof 
compelling the sale of a trust property was a suit for land." it will be 
observed, however, that in all, or almost all the cases upon which the appellant 
relies, the suit was brought for the purpose of acquiring the poeysesston of, or of 
establishing a title to, or an interest in, the property which was the subject of 
dispute, more particularly in the case of The Delhi and London Bank v. Wordie 
(I. L. B., 1 Cal., 249), where the object of the petitioner was to establish the 
title of certain trustees to a share in a i)ortion of the trust property claimed by 
a person of the name of Lightfoot, and the establishment of this title was an 
essential element of the entire claim. 

Now, in this case, it clearly appears, both from the description of the 
matters in difference and from the award itself, that Mr. Fraser’s real object 
was to remove Mr. Kellie from the management of the partnership property, and 
to enforce a dissolution of the partnership upon such terms as the arbitrators 
should think proper. He did not seek to obtain possession of, or to acquire a 
title to, the tea garden, because that was already the property of the partnership, 
and the effect of the award was only to dissolve the partnership, and to dispose 
of the partnership property upon what they considered the most just and 
reasonable terms. I consider, therefore, that any suit instituted by Mr. Fraser 
to carry out these objects would not have been a “ suit for land," properly so 
called ; and that as the High Court might have given Mr. Fraser leave i0 bring 
such a suit in the High Court, that Court had also jurisdiction, under s. 327, 
to confirm the award. 

As regards the other point, viz., the alleged revocation of the submission 
to the arbitrators, I am of opinion that the evidence relied on by the appellant 
is not sutljcient to justify us in finding that a revocation did in fact take place. 
It is true that, pending the proceedings, a telegram was sent from Darjeeling 
by both parties to Calcutta in these words, “ Stay further proceedings; arrange 
matters here ; " but having referred to the circumstances under which that 
telegram was sent, and to the [464] subsequent correspondence and conduct 
of the parties, we do not consider that this telegram oixirated, or was ever 

intended to operate, as an absolute revocation of tlie submission. 

• 

I think, therefore, that the api)ellant has failed upon both grounds, and that 
the appeal should bo dismissed with costs on scale 2. 

Maopherson, J.- I also think that this apppeal must be dismissed. 

A suit the object of which was to deal with the matters, the subject of 
this arbitration, might certainly, in my opinion, have, with the leave of the 
Court first obtained, been instituted on the original side of this Court. , The 
partnership deed having been executed in Calcutta, it seems to me that, accord- 
ing to the current of decision here, it is impossible to say that no part of the 
cause of action arose within the local limits of the ordinary original civil 
jurisdiction. 

Of course if the suit were a suit for land, within the meaning of s. 12 of 
the Letters Patent of 1865, there would be no jurisdiction, the whole land 
lying in Darjeeling. But it is not a suit for land within that section. There is 
so dispute as to the title to the land. The questions at issue relate to the 
partnerahip between Kellie and Fraser, the mode in which its business has 
been and ought to be conducted, and the adjustment of accounts and winding ' 
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up o( the partnership. The mere fact that the object of the partnership was 
the can-ying on of the tea concern does not make a suit for adjustment of 
accounts and dissolution a suit for land. If it did, the 9 this result would 
follow that, although all the members of a partnership were permanently 
resident in Calcutta, and the chief business of the partnership, was, at the time 
of suing, and always bad been, conducted in Calcutta, a suit for an account and 
dissolution would not lie here, if one asset of the partnership happened to be an 
indigo factory or a tea garden in the mofussil. Yet, in the case suggested, 
there can be no manner of doubt a suit could be entertained by this Court on 
its original side ; and such suits have, in fact, been repeatedly entertained. 

The peculiarity in the present case is that the defendant [463] Kellie is 
not personally subject to the jurisdiction at all, save by reason of part of the 
cause of action (to wnt, the execution of the partnership deed) having arisen in 
Calcutta. Had he been personally subject, by reason of residing in Calcutta, 
probably the question which has been raised would never liave been suggested. 

Some discussion has taken place as to the effect of the judgment of the 
Court in the case of The Delhi and London Bank v. Wordie (I. L. E., 1 CaL, 
249). But I cannot gather from the report that the decision of the Ai)pellate 
Court in any way modified or altered the earlier decisions. For the only point 
actually decided by the Appellate Court is that as the owner of a two annas’ 
share of the property denied that he had over conveyed his share to the 
defendants, to whom it was alleged to have been conveyed as trustees, the 
quest^ of title as to these two annas was directly in issue, and therefore the 
suit me a suit for land and could not be entertained. 

On the whole, I have no doubt that a suit might, with the leave of the 
Court first obtained, have been instituted here. And if a suit would have lain 
there, it appears to me that the Court had jurisdiction under s. 327 to order 
this award to be hied. I agree with Mr. Justice KENNEDY in declining to attach 
to the words of tiiat section "the Court having jurisdiction in the matter to 
which the award relates,” the limited and a special meaning contended for, 
and in construing them as meaning any Court having jurisdiction to entertain 
a suit for the matter to which the award relates. 


1 further agree in the opinion that there was no revocation of the autho- 
rity to the arbitrators. 


Appeal dismissed. • 


.Attorneys for the Appellant : Messrs. 0 »t and IJari'is, 

Attorneys for the Respondent : Messrs. ChauntreU, Knotules, and Roberts. 


NOTES. 

[L *BOIT FOR LAND' WITHIN THE LETTERS PATENT, 1865, Cl. 12- 
I. WITHIN JURISDICTION 

The following caRes were held to be within jurisdiction 

(a) Specific performance of a contract for sale ; — (1892) 19 Cal., 358 ; 22 Bom., 701. 

(h)* i^teoifio performance of agreement to grant lease):— (1906) 33 CaL, 1065. 

(c) Suit for foreclosure : — (1898) 22 B., 701. 

(d) Award relating to partition of property partly outside jurisdiction (1900) 24 Mad., 
31 . 

B)it when the suit is for partition of the immoveable property lying wholly outside 
the jurisdiction, it was held that there was no jurisdiction (1880) 4 Bom., 482. 
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(«) The rule is applicable to plaintiffs only ; where defendant was second mortgagee he 
could enforce rights under the mortgage-decree even if that mt^rtgage included 
lands outside jurisdiction : — (1897)ft24 Gal., 190. 

11. HOT WITHIN JURISDICTION— 

The following cases were held to lie outside jurisdiction : — 

(а) Lessee seeking to obtain possession by claiming the rents and profits from the lessor: — 

(1908) 36 Gal., 59. 

(б) Suit for charging maintenance on specific land : — (1908) 33 Mad., 151. 

(c) Suit for declaration of title to land outside jurisdiction : — (1901) 29 Cal., 315. 

II. CAUSE OF ACTION— 

{a) Suit on award against defendant residing in England, no part of cause of action 
within jurisdiction even where (Jierc is allegation of defendant’s agent in Calcutta 
promising to pay amount payable under award -(190.3) 31 Cal., 274. 

(ft) Endorsement on hundi at Calcutta, part of cause of action within jurisdiction : — 
(1895)22 Cal., 451.] 


[ 2 Cal. 466 ] 

ORIGINAL CIVIL. 

Thp 15th July, 1H77, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Makkby. 


In the matter of the Petition of Janokey Nath Roy. 

Appeal — Presidency Magistrates* Act (IV of 1877), s. 41 — Prosecution — 
Sanction of Judge — Jurisdiction of High Court, 

No appeal lies from the order of a Judge dirtKsting a prosecution under s. 41 of the 
Presidency Magistrates* Act. * 

In the suit of one JJhoobun Mohun Neogy v. Janokey Nath Boy an 
application had been made to Mr. Sconce, one of the Judges of the Calcutta 
Small Cause Court, to direct the prosecution of the defendant (the present 
appellant) for perjury and forgery. Mr. Sconce refused to direct such pro- 
secution ; and the plaintiff applied ex parte under s. 41 of Act IV of 1877 
to Mr, Justice Kennedy, sitting on the Original Side of the High Court, for 
an order that he might he at liberty to prosecute the defendant, which was 
granted. Against this order the defendant presented a petition of appeal, on 
the grounds that the learned Judge had no jurisdiction to make the or^r ; 
that, under the circumstances of the case, the order ought not to have been 
made ; and that the appellant ought to have been allowed an opportunity of 
being heard against the order being made. 

Mr. Branson (with him Mr. Bonnerjes) moved to admit the appeal. 

Mr. Branson, —It is true that neither under the Criminal Procedure Ck>de, 
nor the general law, has the Court any right to interfere with the discretion 
of a Judge, but the order amounts to a judgment. The word * judgment ' in 

* [Seo. 41 : — A oomplaint of an offence against public justice described in sections 198, 194, 
196, 196, 199, 200, 206, 206, 207,208, 209,210, 2ll,ot 22801 the 
Sanction to pros^ation Indian Penal Code, when such offence is committed beloro or 
for certain offences against against a Civil or Criminal Court, shall not received by any 
public Justice. Presidency Magistrate, except with the sanction of the Court 

before or against which the offence was committed, or of tome 
other Court to which such Court is subordinate.] 
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clause 15 of the Letters Patent of 1865 has been held to mean a decision, 
whether 6nd!i or preliminary, or interlocutory. This order is one creating 
jurisdiction, and is to that extent final ; and so far there»is a right of appeal. 
The learned Counsel referred to [467] The Justices oj the Peace for Calcutta v. 
The Oriental Gas Company (8B. L. R., 43f3); Hiuljec Ismail Hadjee Hubbeeh v. 
Hadjee Mahomed Hadjee Joosub (13 B.-L. R., 91) ; Mowla Buksh v. Kishen 
Pertab Sahi (I. L* R., 1 Cal., 102) ; and to Barkat-ul-lah Khan v. Bennie (I. 
L. R., I All, 17). 

The Judgment of the Court was delivered by 

Garth, G. J. — We are clearly of opinion that no appeal lies in this case, 
and that we ought not to grant leave to admit the appeal. Leave granted by 
a Judge to institute proceedings is not a ' judgment ’ within the meaning of 
cl. 15 of the Charter. If authority were wanted, the case of The Justices of the 
Peace of Calcutta v. The Oriental Gas Company (8 B. L. R., 433) would be ample 
authority for our judgment. But apart from that, this leave given by the Court is 
the creation of a later Statute. It is a power which did not exist when the Charter 
was passed. It is a power of a peculiar kind. The object is to check rash pro- 
ceedings in criminal matters being taken. It gives power to take proceedings, 
which could not have been taken without leave. As the Legislature .has not 
thought fit to give an appeal from such an order, we think that this appeal 
should not be admitted. 

Application refused 

Attorneys for the appellant : Messrs. Pittar and Wheeler, 


[468] APPBLLATPl CIVIL. 

The 21st June, 1H77. 

Present : 

Mr. Justice Maukby and Mr. Justr’e Prinsep. 


Kally Prosonno Hazra Plaintiff 

tjersus 

Heera Lai Mundle Defendant. ’ 


Limitation — Act IX of 1871, ss. 20, 21, sch. II, arts. 167, 169 — 
Execution Proceedings. 

The word * debt ’ in »8. 20'and 21 of Act IX of 1871 applies only to a liability for which 
suit may be brought, and does not include a liability for which judgment has born obtained : 
therefore, where the last application for execution of a decree had been made on the 14th of 
December 1872, and a notice under s. 21G, Act VIIT of 18.59, issued on the 19th of January 
1873, and on the 28th of April 1873, the judgment-debtor filed a petition notifying part-pay- 
ment, which petition was signed by the judgment-creditor, — Md, in an application for exe- 
cution made on the 27th of April 1876, that further execution was barred by limitation. 

This was a suit in which the plaintiff, appellant, had obtained a decree on * 
the 9th of January 1868. The last application for execution had been filed on 
the 14th d. December 1872, and a notice under s. 216 of Act VIll of 1859 had 
been issued to the representatives of the judgment-debtor on the 19th of 

* MiscaUaneouH Special Appeal, No. 91 of 1877, from a decree of C. D. Field, Esq., Judge 
of Burdwan, dated 22nd December 1876, confirming a decree of Baboo Amrit Lall Pal, 
Munsif of that district. 


I CAn.— 82 
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January 1873. On the 28th of April 1873, the judgment-debtor filed an 
applioation with the consent of the decree- holder, who appended’^his name at 
the bottom of the petition, notifying payment of a part of the decretal amount 
and the execution case was struck off the file. On the 27th of April 1876, the 
judgment- creditor applied for fresii execution. The judgment-debtor pleaded 
limitation. The Lower Appellate Court iield, that further execution was barred. 
The judgment-creditor preferred a special appeal to the High Court. 

Baboo Bashhehari Ghose for the appellant. — The petition presented by the 
judgment-debtor, and signed hy the judg-[4693ment-oreditor, was in fact the 
acknowledgement of a * debt,’ and is therefore governed by ss. 20a and 21 of the 
Limitation Act. The period of limitation must, therefore, be computed from the 
date of the presentation of that petition. 

The respondent was unrepresented ; the pleader for the appellant, however, 
pointed out to the Court that the proviso to art. 169 of the 2nd schedule of 
Act IX of 1871 would have been mere unmeaning surplusage if limitation on 
part-payment of money under a decree had been already provided for under 
s. 21 of that Act, 

The following Judgments were delivered : — 

Markby, J . — In this case, whilst execution proceedings were going on, the 
judgment-debtor filed a petition in Court notifying payment of a part of the sum 
due under the decree, and asking for a stay of execution for four months. The 
judgment-creditor signified his assent to this application by signing the petition, 
which was granted. The question we have to determine on special appeal is, 
whether a new period of limitation runs either from the date of this petition 
under the pro^ isions of s. 20 or from the date of the part-payment under the 
provisions of s. 21, Act IX of 1871. Both these sections are applicable to ‘ debts 
and legacies ' only, and T do not think that the sum due under a decree is a 
*debt’ within the meaning of these two sections. It seems to me that the proviso 
to s. 21, which is general, would lie unmeaning as applied to sums due under a 
decree ; and the proviso to art. 169, sch. II would also have been wholly useless 
if part-payment of money due under a decree had been already provided for 
under s. 21. Both these arguments, it is true, apply only to s. 21. But I 
cannot suppose that the word *debt’ is used in a different sense in tw^o consecu- 
tive sections of the Act. 1 do not of course mean to say that the sum due 
under a decree may not sometimes be properly called a *debt ’ : it is constantly 
spokpn of as a judgment-debt ; but taking the whole Act together, I think the 
* debt * spoken of in ss. 20 and 21 is a liability to pay money for which a suit 
could be brought, and not for which judgment has been obtained. The 
Miscellaneous Special Appeal will be dismissed with costs. 

C470] PFinaep, J. — I am of the same opinion. ' 1 would only add that the 
fact that it has been thought necessary to make a special proviso in art. 169, 
Boh. II of the Limitation Act, seems to show that the ordinary law was not 
sufficient in this respect as regards decrees or orders of a High Court in its 
Ordinary Original Civil Jurisdiction. There is no such special provision for 
other decrees or orders. We cannot apply s. 20 or 21 


MOTES. 


Appeal dismiBBed, 


[ SMTirfOHY CHAE6E- 

The Indian Limitation Act (190S) ha» added the following Explanations owing to the 
conflicting decisions of the several High Courts on this question. 

Explanation Hi Ip Seo. 19 — 

For the puqiosaB of this section an application for the execution of a decree or order is 
an applioation in respeet of a right. 
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Biplanation to 6eo. 20 

* Debt ’ inolades money payable under a decree or order of Court. 

• 9 

11. COBFLICT OF DEOIBIOHS UNDER THE OLD CODE A8 TO WHETHER *DEBT* 
INCLUDED JUDGMENT DEBT— 

lAiat it did not, was hold by the Calcutta High Court, in (1877) 2 Cal., 468 ; (1879) 4 Cal., 
708 : 3 C. L. R., 572 ; (1902) 6 C. W. N.. 766 ; 25 Mad., 431 ; (1904) 27 Mad., 608 ; (1904) 28 
Mad., 40. That it did, was held by the Bombay and Allahabad High Courts : — (1889) 14 
Bom., 390 ; (1903) 26 All., 36 ; (1882) 5 All., 201 ; (1880) 3 All., 247 ; (1881) 3 All., 781 ; (1894) 
16 All., 228 ; (1905) 27 All., 576,] 


[ 2 Cal. 470 ] 

FULL BENCH. 


The 20th July^ IH77. 

Present ; 

Sir Richard Garth, Kt.. Chief Justice, Mr. Justice Jackson, 
Mr. Justice Macpherson, Mr. Justice Markry and 
Mr. Justice Ainslie. 


Mohesh Mahto and another Defendants 

versus 

Sheik Piru Plaintifil’. ‘ 


Special Appeal — Jiirisdictiou —Suiall Came Court -Claim under Rs. 500 — 
Question of title — Act XXIII of 1H6L, s. 27 — Act XI of IbOl, s. 0, 

No special appeal lies to the High Court in a suit cognizable by the Small Cause Court, 
although a question of title to imiiiovcablc propcrt> has been raised and tried in the Court 
below. 

This was a suit for the recovery of Rs. 476, the price of certain sakhwa 
trees. A question of title had been raised and determined in the Court below 
in favour of the respondent. Upon a special appeal from this decision, Markry 
and Peinsep, JJ., referred. the following point to a Pull Bench : “ Whether, 

having regard to the provisions of s. 27 f of Act XXlll of 1861, a special appeal 
lies to the High Court in a suit of the nature cognizable by a Court of Small 
Causps, when a question of title to immoveable property has been raised 
and tried in the Courts below.” 

* Special Appeal No. 1885 of 1875, against a decree of Col. Boddam, Deputy Commis- 
sioner of Zilla Hazaribaugh, dated the 18th March 1876. 

t [Soc. 27 : — No spooial appeal .shall lie from any decision or order which shall be passed ^ 
on regular appeal after the passing of this Act by any Court ' 
No special appeal from subordinate to the Suddor Court, in any suit of tho nature 
decision of any Court sub- cognizable in Courts of Small Causes under Act XLTI of 1860 
ordinate to the Budder (for the establishment of Courts of Small Causes beyond the local 
Court in certain suits. limits of the jurisdiction of the Sup7'eme Courts of Judicature 
established by Royal Charter)^ when tho debt, damage, or 
demand for which the original suit shall be instituted shall not exceed five hundred rupees ; 
but every suoh order or deoision shall be final.] 
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Baboo Anandanauth Chatterjee, for the re^ndent, took a preliminary 
objection to the hearing of the appeal, and 000-1471] tended that no appeal 
would lie to this Court, inasmuch as th^ case was one cognizable by the Small 
Cause Court, being merely a suit for damages. The words of the Act are **that^ 
no special appeal shall lie from any decision or order in any suit of the nature 
cognizable in Courts of Small Caused . . . when the debt, damage or demand lor 
which the original suit shall be instituted shall not exceed five hundred rupees; 
but every such order or decision shall be final." It is true that a,^uestion of title 
was raised and tried, but it was simply raised incidentally in order to the 
determination of damages, and as the suit itself was merely for damages, no 
appeal lies — Grant v. Modhoostidun Singh (10 W. R., 79) and Lasmani Delia 
v. Mahomed Hafezidla (3 B. L. B., Ap,, 96). 

Baboo Boopnath Bonerjee for the Appellants. — If the sole question raised 
and decided in this suit had been the plaintiff’s claim to damages, it is clear 
that no appeal would lie to this Court. But the decree of the Court below was 
based upon a question of title, which,, if it had properly arisen incidently in 
a suit brought in the Small Cause Court, would not then have been finally 
concluded between the parties — Bhoop Narain Sahoo v. Meer Mahomed Hossein 
(4 W. B., 60) ; and as this question of title had to be determined before 
a decree could be given, the appeal is admissible — Pachoo Baree v. Gooroo Chum 
Dass (15 W. R.. 556) ; see also Dikshit v. Dikshit (2 Bom. H. C. Bep., 4) and 
Bamchandra Baghunath v. Abaji bin Basiya (6 Bom. H. C. Rep., A. C., 12). 

The Opinion of the Full Bench was delivered by 

Garth, C. J. — We are of opinion that as this was a suit cognizable by the 
Court of Small Causes, no si)ocial appeal lies to this Court, although a question 
of title may have been incidentally raised in it. The appeal will, therefore, be 
dismissed. 

Appeal dismissed. 


NOTES. 

[ JURISDICTION-COURT OF SMALL CAUSES— 

I. Jurisdiction of Court of Small Cau^s not ousted by reason of question of title having 
to he decided incidentally in such suit. 

In (1881) 3 Mad., 102, F. B., the suit was for damages for loss than Bs. 500, for carrying 
away crops from a certain land. Held, jurisdiction of Small Cause Court is not ousted by 
reason of the defence setting up title to the land. 

Per Mottusami Ayyar, J.— 

The question what is a suit of the nature cognizable by a Court of Small .Causes within 
the meaning of sec. 586 of the Civil Procedure Code, has reference to the mode of adjudication 
and not to the forum and the fact that the suit is instituted in the District Munsif’s Court 
and not in a Court of summary jurisdiction makes no difference : — Ibid. 

See also (1890) 15 Bom., 400. 

In (1904) 31 Cal., 1001, it was hold that the Presidency Small Cause Court has jurisdic- 
tion. to try questions of title even though they form the important questions to be tried in 
^e suit. Question of title must not be the sole and only question in the suit. 

II. Ccneequently no second appeal also lies ;— (1897) 24 Cal., 557.] 
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KOEGLER v. PROSONNO COOMAR CHATTKBJEIii [1877] I.L.R. 2 Cal. 472 
[472] ORIGINAL CIVIL. 

The 19th Xuly, 1877, 

Present : 

Mr. Justice Kennedy. 

Eoegler 

versus 

Prosonno Coomar Chatterjee. 

Civtl Procedure Code (Act VIII of 1869), s. 78 —Adding 
parties — Amending plaint. 

Under s. 73, Act VIII of 1859, a person is not liable to be added as a party to the suit, 
although he may be “ likely to be affected by the result/’ unless he is also entitled to or claims 
some interest in the subject-matter of the suit. 

Application on notice to amend a plaint by adding a party defendant to 
the suit. 

The suit was instituted by the plaintiff, carrying on business in Calcutta 
under the name of Graf and Banziger against the defendant, carrying on busi- 
ness in Calcutta in the name of Rarachunder Chatterjee, to recover damages in 
respect of breaches of certain contracts made between the plaintiff and defendant 
for the delivery of wheat. In the petition in support of this application the 
plaintiff stated that, at the time of the institution of the suit, he was informed 
and believed that the defendant above named was the sole partner of the firm of 
Ramchunder Chatterjee : that since the institution of the suit and service of 
summons on the defendant, the plaintiff had discovered that he was not the 
sole partner in the firm, but that he and one Ramchunder Chatterjee carried on 
the business in co-partnership. ' The present application was, therefore, made 
to have the plaint amended by adding the name of Ramchunder in the plaint 
as a party -defendant to the suit. 

The application was opposed both by the defendant and by Ramchunder 
Chatterjee who alleged, in separate affidavits filed by them, that they did not 
carry on business in co-partnership, but that the business was carried on by 
Ramchunder alone, the defendant Prosonno Coomar being his agent and 
manager ; and that the contracts had been entered into by the defendant in 
that capacity. 

[•78] Mr. Bonerjee, iq support of the application, contended that the 
person the plaintiff alleged to be a necessary party might be added as a party 
under s. 73 of Act VIII of 1859. 

Mr Stokoe, for the defendant, contended that s. 73 did not apply to such a 
case as this, and that to grant the application would be practically to allow 
the plaintiff to wholly change the nature of his suit — to bring a new suit in fact. 

Mr. B, Alleii, for Ramchunder Chatterjee, contended that, according to 
the practice of the Court, he could not at this stage be added as a party. A 
motion like this is not a hearing within the meaning of s. 73. [Kennedy, J. — 
1 think it is clear that it is.] Then it is not a case to which s. 73 applies. 
The plaintiff finds he has made a mistake and sued the wrong person, and 
now wishes to add the person he ought to have sued as a party ; that would be 
to allow him to bring a totally different suit. It is submitted that would be 
perverting the meaning of the section. 
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Mr. Bonner jee in reply. — ^The application should be granted, subject of 
course to payment of the costs by the plaintiff, if Bamchunder is wrongly made 
a party ; it is not !for the defendants td choose whether they v^ill be pfi^ies or 
not : the Court has discretion under s. 73 to make this person a party.' 
application is not made at a late stage of the case, or under circuniyt^iod^ 
which will prejudice the defendant in any way. 

Kennedy, J. — I have not been referred to any authority which me 
that the old practice with respect to the addition of parties to a suit Iras been 
retained. The Civil Procedure Code seems to have been introduced by the rules 
of this Court as laying down the entire practice. Section 73 of that Code is the 
only section which provides for adding parties, and by that section parties can 
only be added where they “ may be entitled to, or claim some share or interest 
in the subject-matter of the suit, and may be likely to be affected by the resuh.” 
Probably the framers of the Act had in their minds suits for land. 1 do 
not think, therefore, that a ])erson who is not entitled to, and [474] who does 
not claim, any interest in the subject-matter of a suit can be made a party to 
it. By the old practice any number of persons who were necessary parties 
were considered as )>eing parties having an interest in the matter of the suit, 
except in matters of contract. Under the Contract Act the distinction between 
joint and several contracts in respect of pleading has been abolished, and one 
party of any number, unless there be an express contract to the contrary, may 
be sued alone. In this case if the plaintiff can make out a partnership between 
the defendant and the person ho wishes to have made a party, he will be able 
to recover against the person ho has sued. If the person he has sued is only 
an agent, then the plaintiff having elected to sue the agent has no right to be 
allowed to join another person as principal ; that would bo a different suit. I 
must therefore refuse this application. I cannot see any reason why the 
original defendant should have appeared in this application, therefore he will 
get no costs. The other party who has opposed it must have his costs. 

Application refused. 

Attorneys for the Plaintiff : Messrs. Piitar and Wheeler. 

Attorneys for the Defendant : Messrs. Tortman and Watkins. 

Attorney for Ramcliunder Chattorjoe • Mr. Farr. 
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[2 Cal. m ] 

APPELLATE CIVIL. 


*Thfi 5th July, 1H77. 
Present : 

Mr. Justice Prinskp. 


Doorga Prosad My tee and others Defendants 

versus * 

Joynarain Hazrab Plaintiff.’ 


Co- sharers —liaradar — Enhancement of rent —Deny. Act VllI of 1HG9, s. 18, 
An ijaradar is entitled to enhance the rent of raiyats holding under him where there in 
no condition or stipulation in his lease precluding him from so doing. 

£«a] One of .several joint proprietors may, without making his joint proprietors parties, 
bring a suit for enhancement of rent against ryots holding under him, from whom he has been 
in the habit of realizing separate rents. 

The Full Bench Ruling in Doarqa Churn f^umia v. Jampn 7;o.svp (Pi B. L.tt., ‘289 ; S. C. 
21 W. R., 46) distinguished. 

The plaintiff, a farmer for a term of years, and one of several co«sharera 
entitled to tlie rent of certain property, brought a suit for the enhancement of 
his share of the rent. The plaintiff alleged that the proportionate part of the 
rent due to him had hitherto been paid exclusively to him by the defendants 
irrespective of the shares due to the other co-sharers, who were not made 
parties to the suit. The Lower Appellate Court gave the plaintiff a decree. The 
defendants preferred a special appeal to the High Court. 

liaboo Umakali Miikerjee for the apjiellants.- - An ijaradar of a fractional 
portion of an undivided estate cannot sue for enhanced rents, although in 
receipt of a definite portion of the rent, unless he makes his co-sharers parties 
to the suit — Doorga Churn Surma v. Jampa Dossee (12 B. L. R., 289 ; s. c., 
21 W.R., 46). An ijaradar cannot sue for a kabuliat for his fractional share; and, 
therefore, cannot sue for enhancement — Sun ut Soondery Dabea v. Watson (11 
W. R., 25). If such separate suits were possible, it would result in the split- 
ting up of the tenure without the consent of the tenant, hut see judgment of 
Mitteb, J., in Indar Chandra Diiqar v. Brindabun Bihara (8 B L. R., 251 ; 
8. C., 15 W. R., F. B., 21). The co-sharers, at any rate, should have been made 
defendants — Dookkee Barn Sircar v. Gewhur Mundul (10 W. R., 307) and Baj 
Chunder Mojoomdar v. llajarain Gape (22 W. R., 385). The ijara patta did not 
authorise the plaintiff to bring an action for enhanced rent. 

Baboo Doorgaram Bose for the respondent.— A co-sharer in receipt of his 
separate share of rent can sue for enhancement without making co-sharers parties 
to the suit —Bakhal Chunder [476] B&y Chowdhry v. Maktab Khan (25 W. R.. 
221) and Ounga Narain Das v. Saroda Mohun Boy (3 B. L. R., A. C., 230 ; 
S. C., 12 W. B., 30). The ijara patta contains no express stipulation precluding 
enhancement: the ijaradar may, therefore, sue for enhancement — Buskton v. 
Girdharee Tewaree (Marsh., 331). 

* Special Appeal, No. 2601 of 1876, from a decision of Baboo Jadunath Boy, Subordinate 
Judge of Midnapore, reversing a decision of Baboo Annoda Prosad Chatter jee, Munsif of 
Chouki l>anton. 
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/ 

Prinsep, J. — ^The plaintiff, as ijaradar of a third share, sues for rent at an 
enhanced rate. After the determination of the rate to which he is entitled, the 
rent has been decreed by the Lower Appellate Court, In special ap|Ml4||wo 
objections are taken to this decision : first, thjj^t inasmuch as the plai^ff 
was only an ijaradar, he had no right to enhance the rent ; and 
as he held only a share in the rent, he could not enhance without ms|HKali 
his co-sharers parties to the suit. Another objection is taken that the d eJ MIftits 
hold under a mokurutee patta. But the finding of the Lower AppeUlwOtort 
that there is a total absence of satisfactory evidence with regard to tl^Llleged 
mokururee tenure complexly disposes of this point. The law as laid down by 
Liower Appellate Court that, unless there is an express stipulation against the 
enhancement of rent by an ijaradar, he can exercise that po^er, is in accordance 
with the law as laid down in the case of Rushton v. Girdharee Tewaree (Marsh, 
331); and the correctness of that ruling cannot be disputed. On the 
other point, whether being an ijaradar he has the right to enhance with- 
out making the co-sharers parties, it seems to me that, as he had admittedly 
received a specific sum for rent orginally, no doubt calculated on a specific share, 
but for a long time received independently of the other co-sharers, it was in no 
way necessary that he should make those co-sharers parties to this suit. The 
decision of a Full Bench of this Court in Doorqa Churn Surma v. Jampa Dossee 
(12 B. L. B. 289 ; s. c. 21 W. B., 46), does not appear to be in point ; the facts 
as they appear in the judgment of Mr. Justice JACKSON not being the facts that 
I have already stated. In that case it would seem that there was no separate 
collection of rents from the ryots on the plaintiff’s share ; but that the rents were 
col- [477] lected jointly on behalf of all the landlords. The law seems to have 
been clearly laid down in the case of Gunga Narain Das v. Sarodo Mohun Roy 
(3 B. L. B., A. 0., 230 : s. c., 12 W. B., 30), that if the plaintiff, landlord, 
either proves that the tenants have paid their rents to him separately, or proves 
an express agreement on their part to pay his rent separately, the suit will lie 
by that landlord having only a share in the absence of his other shareholders. 
And if he can biing a suit for arrears of rent on his specific share, ther^ seems 
to be no reason why he should not be able to enhance that particular rent. 
The decision in Dhookee Rani Sircar v. Gowhur Mundul (10 M.B., 307), as I 
read it, goes only so far as to state that, in order to arrive at a proper conclu- 
sion as to the amount of rent due to one having only a share in the property, 
the calculation must be based on an enhancement of the entire share ; that the 
rent of the entire share should be enhanced as regards the payment of the full 
rent by the ryot does not appear to be necessary. In my opinion, therefore, 
there is no reason why the plaintiff who has himself, and whose lessor has also 
realized rent separately from the ryot on his one-third share, should not be 
able to sue for rent at an enhanced rate, even althbugl) he may not have joined 
his co-sharers as parties to the suit. I find also that this opinion is in accord- 
ance with that expressed by Mr. Justice Glover in the case of Rakhal 
Chunder Roy Chowdhry v. Mahtah Khan (25 W.B., 221). The special appeal 
will, therefore, be dismissed with costs. 

^ Appeal dismissed. 


NOTES. 

[As regards the question whether notice to enhance given by one of several joint tenants 
is Buffloient, ass (1878) 3 Bom., 23, where it was answered in the negative, and this ease was 
disttofuisbed as proceeding on the special facts of the case. See also (1900) 24 Bom., at 545.] 


666 



THE 

INDIAN LAW REPORTS 

CALCUTTA SERIES 
Vol. III. 


1 CAL.— 83a 




THE INDIAN LAW EEPOBTS, CALCUTTA SERIES. 
<JONTAINING CASES DETERMINED BY THE 'HIGH 
COURT AT CALCUTTA AND BY THE JUDICIAL 
COMMITTEE OF THE PRIVY CQUNCIL ON APPEAL 
FROM THAT COURT AND FROM ALI. OTHER 
CXJUR'l’B IN BRITISH INDIA N<rr SUBJECT TO 
ANY HIGH COURT. 


iCHiClITTA— YOL. 111-1878, 


APPELLATE CIVIL 


The 5th September, 1877. 

PRESEfNT ; 

Mr. Justice Markby and Mr. Justice Prinsbp. 


Adurmoini Deyi -Defendairt 

versus 

Chowdhry Sib Narain Kur Plaintiff. ' 


Hindu lato — Miiakshara — Sons mterest iti aThoestral estate — 

Burden of proof. 

In a suit by a koh to set aside an alionation of propovty made by his fatiier duEing fhe 
son’s nanoritv, it was shown that the property id suit originally bolongod to the plaintiff’s 
grandfather, who came to a partition of his property with his brother : and that, on the doa^ 
of the plaintiff’s grandfather, his two sons, the father andiuncle of the plaintiff, divided the 
estate between them, the property in suit falling to the share of the plaintiff’s father. It 
'was sought to set aside the alienation on the ground that there was no legal necessity for 
offecting H. The suit was brought seven or eight years after the plaintiff attained his majority . 

Held, that, notwithstanding the partition by the plaintiff’s father, the property was 
ancestral property in which the plaintiff at his birth acquired an interest. « 

Held, also, reversing the decision of the Courts below, that the question to bo tried in the 
suit was, adoording to the decision of the Privy Council in Qirdharee Lall v. Kantoo hall 
(14 3j. B., 1B7), not whether there was any legal necessity ior the alienation , but whether 

tho'ddbt of iftie father, in satisfac-CIItion of which the alienatiou was made, was incurred for 
an immoral purpose, and that, under the circumstanoes, the onus was ^eu the plaintiff to 
show that it was. 

* Appeal, No. 852 of 1876, against a judgment of 'W. Macpherson,lSaq.,Offioiating 

^o4ge^ Outtack, tq^oldiaig adeciaiou olBabooClniiider fhrosonno'Dntt, Munsif df Bolasonce. 
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Quatr§,^lu a son boand to discharge debts of the father which are illegal, thoug h uq^ 
immoral ? 

This was a suit for the recovery of mouza Similia and half of mouza 
Oentia, on the allegation that the plaintiff’s father, during the minority of the 
plaintiff, improperly sold the said properties without the consent of the plaintiff, 
the family being governed by the Mitakshara law. There was a further allegation 
that no necessity or occasion had existed for the sale. The sale of the second 
mouza took place on the 16th of May 1862, to the defendant, for a consideration 
of Hs. 1,750, and the defendant thereupon entered into possession. The 
property in dispute originally formed part of the estate of one Ghowdhry Huri 
Narain Kur Mahapater, the grandfather of the present plaintiff, who, during his 
lifetime, divided his ancestral and self>acquired property between himself and his 
brother, under a registered deed of partition dated the 6th Assar 1237 (27th Sep- 
tember 1830). On the death of the grandfather, his two sons, the father and uncle 
of the present plaintiff, by a deed of partition dated the 7th Oheyt 1242 (18th 
of March 1836), divided the estate of their father between them, the father of 
the plaintiff receiving the property in dispute as part of his share. The present 
suit was instituted on the 4th of May 1874. The lower Appellate Court held 
that the share of the property obtained by the father of the plaintiff was ancestral 
property. The Court also held that the burden lay on the defendant to show 
that the sale to iiim by the father of the plaintiff was founded on legal necessity, 
and gave the plaintiff a decree. The defendant preferred a special appeal to the 
High Court. 

Baboo Komolakant Se7i for tlie Appellant. — The incidents attached to ances- 
tral property under the Mitakshara law were destroyed by the partition made by 
the grandfather of the respondent. The property, the subject of the suit, 
belonged absolutely to the father of the plaintiff’. Under the Mithila law, ancestral 
property which descends to a father is not exempted from liability for his debts 
because a son is born — see Girdharee in Lall V. Kantoo Lall (14 ]5. L. R., 187). 
The burden of proof that the sale made by the father of the plaintiff was not 
legally necessary should have been on the plaintiff. 

Mr. Twidale for the Respondent. — The property of the father of the 
respondent was ancestral property — Muddm Gopal Thakoor v. Bam Bvksh 
Pandey (6 W. R., 71). The onus was properly cast on the defendant. 
Alienations by a member of a joint Hindu family cannot be made except for the 
benefit of the family — Sadahari Prasad ISahu v. FooLhash Koer (3 B. L. R., F. B., 
31).* Tt lies, therefore, on the alienee to show the circumstances under which 
the alienation was made. 

The following Judgment was delivered by * . 

MaPkby, J# (Phinsep, J., concurring ). — The plaintiff in this case sued to 
recover possession of a mouza which he alleged to be his ancestral property. 
He stated that the property had been sold to the defendant by his father in 
May 1862, that is twelve years, all but a very few days before this suit was 
brought ; iftt that, as there was no necessity for the sale, it was void, and not 
binding on him, the plaintiff’. 

The plaintiff claimed to belong to a family governed by the Mitakshara 
law. There was some dispute about this, but this point has been finally 
sottlgd in favour of the plaintiff. 

It has also been argued that this property is not to be considered as 
ancestral, because, though it belonged to the^ grandfather of the plaintiff, the 
father of the plaintiff made a partition of the family property with his own 
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brotheri and the mouza in when it fell to the share of the plaiotifif's 
father, belonged to him' absolutely as his separate property, and his son did not 
on his birth acquire any interest therein. Upon this point we ^hink the 
decision of the Courts below that the son acquired an interest in this property 
at his birth is correct. There is no authority for the contrary. 

The remaining question for consideration in the suit now before us is, 
whether the sale was, under the circumstances, [4] binding upon the plaintiff. 
Both the lower Courts have held that it is not, but it is argued in special appeal 
that, in deciding this question, the Courts below have not adopted the correct 
principles of Hindu law. The Munsif says : — “ The Mitakshara law rules that 
a son, as soon as he is born, has equal right with his father in his ancestral 
property ; consequently, a father cannot, without the consent of his son, and in 
the absence of any legal necessity, sell his ancestral property. This being so, 
the burden of proving that the sale sought to be set aside was made under a 
legal necessity, as advertdfl to, is wholly on the defendant.” Subsequently he 
says : — ** As, therefore, the defendant has failed to prove the existence of a legal 
necessity which alone could render her purchase valid, plaintid* is not hound by 
the sale under consideration.” And the District Judge says : — “ It is for the 
defendant to show that the sale was effected for at least reasonable, if not press- 
ing, necessity. He [She ?3 has failed, however, to produce any proof which can 
be regarded as in the slightest degree satisfactory. There is no proof of tlie exist- 
ence of any debts or pressure of any kind such as would justify the sale ; on 
the other hand, there is certainly far better evidence to show that there was 
no real necessity, but that the sale took place simply to provide means for 
the gratification of loose and extravagant tastes.” * 

Whatever may have been once thouglit in this Court, I do not think that, 
after the decision of the Privy Council in Girdharac Lall v. Kanioo Lall 
(14 B. L. B., 187), it can be said that this is the right way of dealing with such 
a case. 

lliere Vas certainly at one time a disposition in this Court to treat the 
father as having no power whatever to bind his son by his disposition of the 
ancestral property of the family except in cases ^vhore the son was a minor, 
and there was a legal necessity to dispose of the property ; putting, therefore, 
the father, as regards his minor son’s interests in the property, in the same 
position as a guardian. The effect of this view of the position of the father 
under the Mitakshara law, coupled with the decision [5J of the Full Benchjn 
the case of Sadabart Prasad Sahu v. Foolhash Koar (3 B. L. B., F. 13., 31), that 
no member of a Mitakshara family can dispose even of his own share,"* was 
practically to enable the son to set aside in toto all alienations of the family 
property made during his minority, unless tiio alienee could show that the 
alienation was one which was really necessary for the preservation of the 
interests of the family. 

But the Privy Council in the o&seGirdharee Lall v. Kantoo Lall (14 B. L.B. 
187) have taken an entirely different view of the position of the son under the 
Mitakshara law. Proceeding upon a decision of the Sudder DewaHy Adawlut, 
they have practically put the son in the same position wdth respect to 
debts oontraoted by his father, as if he had succeeded to the ancestral estate as 
heir upon the death of his father. They say : — " It would be a pious duty to 
pay his father’s debts, and it being the pious duty of the son to pay his 
father's debts, the ancestral property, in which the son, as the son of his ^ 
father, acquires an interest by birth, is liable to the father’s debts.” And they 
infer from this that an alienation made to satisfy such debt of the father is 
binding on the son. 
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Applying these principles to the present ease, it appears to me that the 
true question for consideration is, not whetlier there ^%ras any legal necessity 
for the sale of thie property, but whether the sale was to satisfy a debt which, 
if contracted by the father and left unpaid by him, the son would, under the 
Hindu law, be under an obligation to discharge. If it was to satisfy such a 
debt that the property was sold, then, 1 think, according to the Privy Gounoil 
decision, the sale is valid. And I think that decision also clearly shows that it 
is only in respect of debts contracted for an immoral purpose that the son can 
say that, un^r the Hindu law, he is not liable. That seems to be the view 
taken in the passage printed at page 197 of the report. 

I do not mean it to be inferred from vrhat I have said above that a son is 
bound to discharge debts that are illegal although not immoral : that is an 
altogether different question, and not now under consideration. 

C«3i think, therefore, that the question which the Court below should 
have proposed for consideration was, whether the debt which this property 
was sold to satisfy was incurred for an immoral purpose. 

Upon the question of onus I have had more doubt. One would be 
inclined to think that the party alleging immorality was bound to prove it. 
Probably, however, the question of onus is one which must be determined 
according to the circumstances of each p irticular case. But 1 have no doubt 
whatever that, under the circumstances of this case, the onus ought to be 
placed upon the plaintiff. The transaction took place a very long time ago, and 
the plaintiff attained his majority seven or eight years before he took any steps 
^ to set this purchase aside. I think it would be a grievous injustice to allow 
him now to do this, unless he can show affirmatively that the transaction is one 
which the law renders void. 

Appeal allowed. 


NOTES. 

[1. ANCESTRAL PROPERTY— SHARE ON PARTITION 

1. In Lai Bahadur v. Kanhawfa Lai, (h)07)29 All., 244, at 254, it was held by tHe Privy 
Council that such share ancestral property : — *' The share then taken by Durga Prasad was 
undoubtedly ancestral property, between him and his sons, who from the moment of their 
birth acquired an interest in it.” Tt was held in that case that such property could not be 
disposed of by will. 

2. This principle holds good whether the son was born before or after the partition > 

, (a) One of the sons was born after ^the partition in (1907) 29 All., 244. 

(5) Mr. Mayne in his Hindu Law (7th ed.), p. 340, says : — 

“ Where ancestral property has been divided between several joint owners, there 
can be no doubt that if any of them have issue living at the time of the 
partition, the share which falls to him will continue to be anoeetral property 
in his hands, as regards his issue, for their rights had already attached upon 
it, and the partition only cuts of! the claims of the dividing members. 
The father and his issue still remain joint [(1866) 5 B. H. C., 129; (1884) 
9 Bom., 438] . But it is not so clearly settled whether the same rule would 
apply where the partition had been made before the birth of issue.” 

He adds in the footnote, with reference to this case of 3 Cal. , 1 , that, ‘ * The report 
does not state whether the son was bom before or after the partition, but 
1 think the latter seems to have been the case.” This point, however, seems to 
be placed beyond doubt by this case, as the partition in it took plaoe in 1836 
(8 Gal., 2), the suit 'was brought in 1874 (3 Cal., 2), which is stated (in 8 Old*, 0) 
to have been seven or eight years after the plaintiff {Utainsd his ma^orUy. 

3. Even if enoombrances should have been discharged the ancestral chaxaoter is not 
taken off (1870) 6 M. H. C., 150. 
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IL oaui OH MH IHPSaOHIHOnr&THBR’S ALIEHATION - 

Tbe Privy Coonoil stated as follows io Surt^j Bim» Koer v. Sheo Proihad (1879)^ Cal., 
148, atm:— . , 

" Vfben anoostral property has passed out of the family cither under a conveyance 
executed by the father in consideration of an antecedent debt, or in order to raise money 
to pay off an antecedent debt, or under a sale in execution of a decree for the latter's debt, 
his sons by reason of their duty to pay their father *.s debts cannot recover that property, 
unless they show that the debts were of a kind for which they would not have been liable, 
and that the purchasers had notice that they were so contracted." 

But the debt must have bpen antocedeiit : — (1907) 31 Cal., 735; (1905) 99 Mad., 200; 
(1909) 31 All., 176.] 


[ 8 Cal. 6 ] 

The 12th March, 1877, 

Present : 

Mr. sTustice Markby and Mr. Jcstice Mittek. 

Watson & Co Defendants 

versus 

Dhonendra Ohunder Mookerjee Plaintiff."' 

Res judicata — Limitation — Beng. Act VI JJ of I80ff s. 29 — Tenancy in 
abeyance — Obligation to payment. 

.4, the asamindar, granted a patni lease of certain talooks to B, who assigned it to C and 
D. On B's death, C and D applied to the Collector for registration of the patni tulook in 
their names a.s assignees of B. ..4 objected to the registration on the ground that the lease 
enured only for the life of B. A 'a objection being overruled, he instituted a regular suit to eject 
C and O, the present defendants, which was decided against .4 finally by the Privy Council 
in 1874. During the pendency of this litigation, the zamindttr sued to recover the rent for the 
year 1866, not upon the basis of the patni lease, but for use and occupation, treating the 
tenants as mere trespassers. This suit was disini-sscd on the ground that the plaintiff ought 
to have sued on the lease. In 1875, the plaintiff brought the present suit for the rent of 1868 
on the patni lease. The defendants pleaded res jwlicata and limitation. The plaintiff 
contended that the suit was within time on the ground that the right to £7] recover the rout 
was ill suspense during the pendency of the litigation regarding the lease. Held, that thensuit, 
though not res judicata, was barred under s. 29 of Beng. Act VIII of 1809. 

jRani Swarnatnayi v. Shashi Mukhi Barniani (:2 B. L. R., P. C., 10 ; s. c., 12 Moore’s 
1. A., 244) distinguished. 

Suit to recover arrears of rent due in respect of certain estates in the zilla 
of Midnapore held by the defendants as patnidars. 

Two different patni leases, respecting the property of which rent was now 
claimed, were obtained originally by John Watson and^ Robert Watson. The 
defendants were their successors as transferees of their rights and interests in 
the above leases. The two Watsons dying in 1865, the defendants preferred an 
application before the Collector for the special registration of the patnidars as ^ 
transferees of the original lessees. The plaintiff objected to the registration, 
but the objection was overruled. The plaintiff*, thereupon, instituted two 
separate suits in 1868, against the defendants, on the ground that the leases 
enured for the joint lives of the grantees, and that rights thereunder were 

^ • Regular Appeal, No. 270 of 1875, agaiust a decree of Baboo Jadu Nath Mullick 

Subordinate Judge of Zilla Miduapore, dated the 4th of September 1675. 
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inali^able. These suits were dismissed linally by the Privy Council on the 
21st of February 1874. During the pendency of this litigation, the zamindars 
sued to recover frpm the patnidars rent for the year 1276 F.S. (1860), for use 
and occupation of the property, in order to avoid any .admission that the leases 
were still in existence. The defendants pleaded in that suit that the plaintiff 
ought to have sued on the basis of the patni pattas.and not for use and occupation. 
The plaintiff’s suit was dismissed upon this objection of the defendants on the 
29th of June 1872. The validity of the leases being finally established, the 
plaintiff now sued upon them to recover the rent for the year 1868. 

The defendants pleaded, inter alia — (1) accord and satisfaction ; (2) that 
the suit was a resjiulicata ; and (3) that the claim was barred under s. 29 of 
Beng. Act VIII of 1869. 

The Subordinate Judge of Midnapore framed, among others, the following 
issues : — 

1. Whether the claim was liable to dismissal under s. 2 of Act VIII of 
1869? 

[8] 2. Whether limitation barred the claim for rent for the year 1868 ? 

The Subordinate Judge held, with reference to these two issues, that the 
plaintiff’s claim was not “ heard and determined ” in the previous suit within the 
meaning of s. 2 of Act VIII of 1859 ; and that, according to the principles laid 
down by the Privy Council in Bani Swarnamayi v. Shashi Mukhi Barmani 
(2 B. L. E., P. C., 10 ; S. C., 12 Moore’s I. A.. 244), and the decisions of the 
High Court in Eshan Chumler Boy v. Khajah Assamoliah (16 W. B., 79) and 
Dindayal Paramantk v. Badha Kishori Debt (8 B. L. E., 636), the plaintiff’s 
right to recover the rent for 1868 was not barred under s. 29 of Beng. Act VIII 
of 1869. 

The defendants appealed to the High Court. 

Mr, Evans (Bahu Bhowany Churn Duti with him) for the Api)ellant8. 

Mr. Woodroffe (Bahu Mohmi Mohan Boy with him) for the Eespondent, 

Mr. Evans, — The plaintifl’s suit is barred under s. 29 of Beng. Act VIII 
of 1869. The rent fell due in 1871, and the present proceeding was not 
instituted until the 19th of February 1876. The cases referred to by the lower 
Court do not apply ; on the contrary, Huronath Boy Chowdry v. Golucknath 
Chotvdry (19 W. E., 18) and Btiroda Kant Boy v. Ohunder Coomar Boy (23 
W. E., 280) are exactly in point. In Bani Swarnamayi' s case (2 B. L, R. 
P.a., 10 ; S. c., 12 Moore’s I. A., 244), as pointed out by JACKSON, J., the landlord 
could not have brought the suit for the old rents until the tenant was replaced 
in the possession of the talook. In the present case, as in Buroda Kant Boy 
v, Chunder Coomar Boy (23 W. E., 280), the tenants were in possession of the 
land ; there was nothing to prevent the plaintiff from suing in the alternative 
as well on the basis of the special contract alleged by the defendants as for use 
and occupation. The plaintiff’s suit is also barred under s. 2 of [9] Act VIII 
of 1859. He had sued previously for use and occupation, but the cause of action 
on which he now sues had then arisen, and the mere fact of the plaintiff suing 
upon a different title would not save it from being barred : Denobundhoo Chowdrv 
V. KHsUmmee Dossee (1. L. E. 2 Cal., 162). ^nowary 

Mr. Woodreffe for the resijondent.— The principle of equity upon which 
the case of Eshan Chunder Boy v. Khajah Assanoollah (16 W. E., 79) was decided 
is exactly applicable to the present case. It was held in that case, that certain 
steps which were necessary under Eeg. XI of 1822 to put an end to the t^nxm 
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had not been taken, and that the zamindar’s suit for ejectment having/allen 
through on that account, the suit to recover the rents for the period during 
which the action for ejectment was pending would not be barred by the special 
limitation provided by the Statute. What is submitted in the present case 
is this, that as long as the relationship of landlord and tenant is pendmte lite the 
right to sue remains in abeyance, and only* comes into force when the right is 
re-established. CouCH, 0. J., in Dindayal Paramanik v. Eadha Kiskori Debi 
(8B. L. E., 636), distinctly laid down the character of the obligation on the part of 
the tenant to pay rent, and the time when it came into operation after remaining 
in suspense for the period during which the relationship between the parties 
formed the subject of litigation. It is submitted, therefore, that the right of 
the plaintiff to recover the rent of 1868 is not barred under s. 29 of Beng. Act 
VIII of 1869. [The learned Counsel was stopped in his argument on the 
question of res judicata, the Court intimating that they were clearly of opinion 
that the plaintiff’s suit was not barred under s. 2 of Act VIII of 1869, as the 
cause of action upon which he now sued, was not “ heard and determined ” in 
the previous suit.] 

Mr. Eoans in reply. — There is no doubt that Beng. Act VIII of 1869 con- 
tains two sections respecting the time when rent became duo. But from the 
arguments before Couch, C.J., it would appear that it was assumed as undisputed 
that rent falls due at the end of the year. The law provides that the tenancy 
CIO] would be determined only by a particular process, and that a period of 
grace should be allowed to the tenant during which he may elect to continue 
his tenancy as before. The result of his exercising this option would carry 
with it the arrears of rent. That is all the effect of the Chief Justice's decision. 
It does notgofurther. Unders. 32, there can be no doubt that the rents fall due 
at the end of each year. In Ua7ii Swarnamayi s case (2 B. L.*E., P. C., 10 ; 
S.C., 12 Moore's 1. A., 244) there was a moment of time when the tenancy 
was in abeyance, during whicli £he tenant had not exorcised bis right of option 
whether he would have himself be treated as trespasser or tenant. In this case, 
there was no such abeyance at any time. The contention that the tenancy, 
together with the obligation to pay rent, was in abeyance whilst the litigation 
was going on, is absurd ; for the tenants never denied the relationship or 
contested the liability ; the cause of action was existing, but the plaintiff, 
instead of suing upon it, elected to treat tlie defendants as trespassers. 
It is submitted, therefore, that if it is not a res judicata, the right to sue^for 
the rent of 1868 is barred by the limitation provided by Beng. Act VIII of 1869. 

, Cur. adv. vult. 

The Judgment of the Court was delivered by 

Harkby, J.— This was a suit brought by the plaintiff on behalf of the 
zamindars to recover arrears of rent due in respect of certain estates in the 
Zilla of Midnapore, held by the defendants as patnidars. The rents claimed 
were those which fell due between Bysack 1275 and Aughran 1281. The 
defence set up w'as, first, that as to the rent which fell due in 1275, the suit was ‘ 
barred by s. 2 of Act VIII of 1859 ; secondly , that as to all the rent which fell 
due prior to the 30th of Cheyt 1277, the claim was barred by limitation ; 
thirdly, that the defendants had paid to one Captain Murray Rs. 2,600 out of 
the rent due by the order of the plaintiff*. The defendants contended that if 
these deductions were made, only Es. 2,780-3 remained due for rent, whkfh 
amount they had deposited in the Collectorate. 
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[11] It appears that the zamindars of this property and their patnidars 
have been for a long time in litigation with each other. In the year 1271 some 
opposition was m^e by the zamindacs to the patnidars getting their names 
registered by the Collector. This opposition was unsuccessful, and the zamindars 
thereupon brought two suits to recover possession of the estates, alleging that 
the patni leases had determined. These suits were dismissed in the year 1275. 
The zamindars appealed to the High Court, and their appeal was dismissed in 
the year 1276. The zamindars further appealed to the Privy Council, and in 
the year 1280 their appeal being again dismissed, this litigation terminated. 
Pending this litigation the zamindars had brought a suit to recover from the 
patnidars the amount which would have been due in*respeot of the patni rent 
for the year 1275, but the suit was dismissed, because the zamindars sought to 
recover that amount, not as rent, but for the use and occupation by the patni- 
dars of the property ; the object of bringing the suit in this form being to avoid 
any admission that the patni leases wore in existence. 

It is scarcely necessary to do more than to state these facts to show that 
the first ground of defence cannot be maintained. The defendants, or those 
whom they now represent, got the suit for the rent of 1275 dismissed upon the 
ground that it had not been brought upon the patni leases. The present cause 
of action, which is based upon the patni leases, was in no sense “ heard and 
determined ” in that suit. The first ground of defence, therefore, fails. 

It will be convenient next to take the third ground of defence. The 
Subordinate Judge has found that the defendants have not proved the payment, 
and I see no reason to interfere with his decision upon this point. Supposing 
it to be proved that the two receipts produced by the defendants 'were duly 
given as alleged by the executor of Captain Murray, still it is not shown that 
those payments were made on account of the rent of these estates. There is upon 
the record a document which shows that the defendants were authorized 
to make certain payments to Ca])tain Murray, and to deduct those payments 
from the rents due bv them to the zamindars ; hut it is sworn by the plaintiff 
CIS] that one of the defendants distinctly stated to him that no such payment 
had been made, and had these payments been made as the defendants now 
allege, there can scarcely be any doubt that one or both of them would have been 
pleaded in part satisfaction of the claim for rent which fell due between Bhadro 
and Ghoitro of the year 1274, and which the plaintiff appears to have recovered 
in foil by a decree of Court, The defendants asked to be allow^ed to give further 
evidence upon this point, but in this case both parties seem disposed to stand 
upon their strict rights, and I see no reason to grant them this indulgence. 

It remains to consider the question of limitation. . Section 29 of Beng. Act 
VIII of 1869 provides that suits for the recovery of arrears of rent shall be insti- 
tuted within three years from the last day of the year in which the arrears claim- 
ed shall have become due ; and I think I may got rid of some of the confusion 
which has crept into the discussion of this part of the case by saying 
at once that there is nothing, unless it be some provision in the Statute 
itself, which will justify us in extending this period of limitation. What 
we have to see is when did these arrears of rent become due, and 
have three years elapsed since that time ? Primd facie the rents b^ame 
due upon the dates when they were payable under the patni leases. But the 
plaintiff contends that, in this case, the rents did not fall due upon those dates, 
because the right to demand the patni rents was what he calls in suspense 
during the pendency of the litigation as to the existence of the patni leases, and 
that the cause of action as to the rents which accrued during this litigation 
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not arise until the zamindar’s sutt to recover possession had been dismissed by 
the highest Court of appeal.” This is how the case is put in the plaint, and 
this is how it has been put before us in i^rgumant upon the appeal. 

Tl^e real question seems to me to bo whether the defendants continued to 
be the patni lessees of the zamindars after the existence of tlieir patni leases had 
been denied, and the suits to recover possession had beeh commenced ; 
or, to put it more, generally, does a landlord, by merely denying tlie tenancy 
and bringing a suit to recover possession, in which he is ultimately 
[13] unsuccessful, put an end to the tenancy so long as the litigation is going 
on ; and is the tenant at the end of the litigation restored to his tenancy from 
which he has been for the time ousted, or does he simply retain a possession 
which has never been disturbed. It seems to me scarcely possible to doubt 
which of those two views is correct. I cannot see how the mere denial of the 
landlord, or a denial coupled with an unsuccessful attempt to eject the tenants 
can in any way affect the tenant’s position. 

The plaintiff has, however, relied on some decisions which ho says support 
his contention. 

The first case is that of Eani Swarnamayiv. Shashi Mukhi Barmani (2 B. L. 
R., P. G., 10; S.c , 12 Moore’s I. A., 244). There the patnidars being in arrears 
the zamindar had sold the patni for arrears of rent. The patnidars were ousted, 
and the purchaser put into possession. Subsequently, this sale was set aside 
on the ground of irregularity, and the patnidars were restored to possession. A 
suit was then brought by the zamindar against the patnidars for arrears of rent 
in respect of the period that the patnidars were out of possession : the patnidars 
plead^ limitation, but the Privy Council held that, upon the sotting aside of the 
sale, and the restoration of the parties to possession, they took back the estate 
subject to the obligation to pay the rent, and that the particular arrears of rent 
there sued for must be taken to have accrued due in that year in wliich the 
restoration took place ; and the Privy Council are further careful to overrule an 
opinion which had been expressed by two learned Judges of this Court that the 
sale by the zamindar had, by reason of the irregularity, become altogether 
inoperative. The other case is that of Dindoyal Paramanik v. liadha Kishori 
Debi (8 B. L. R., 536) ; that case proceeds entirely upon the authority of the 
Privy Council decision above stated, and lays down no principle. There the 
zamindar had, under the lease, a right to put an end to the tenancy if the rent 
fell into arrear. The zamindar had exercised this right, and brought hia suit 
to recover possession. He ultimately obtained a final decree for possession, 
but the tenant then took the advan-[14]tage which the law of this country 
gives him of staying the ejectment by payment of the rent within fifteen days. 
A Division Bench of this Court held that the obligation to pay the arrears of 
rent there sued for arose when the tenant took advantage of this provision of 
the law in his favour. 

The only other case relied on by the plaintiff is that of Eshan Chunder Eoy 
V. Khajah AssanooUah (16 W, R., 79). The facts are not given in the report, 
and all we know is that the learned Judges who decided it thought that the 
principle laid down by the Privy Council very clearly applied to that case also. 

So far, therefore, as authority is concerned, what we have principally to 
deal with is the decision in the Privy Council. But I think that that case is 
clearly distinguishable from the present. In that case, by a proceeding which, 
though irregular, was not inoperative, the zamindar had put an end to the 
tenancy and ejected the tenant The tenant taking advantage of the irregularity 
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got this proceeding set aside, and recovered possession. The Privy Council held 
that the tenant recovered the tenancy burdened with the obligation to pay the 
arrears of rent. In the present case there was no proceeding, however irregular, 
by which the zaixfindar could put an end to the tenancy, in no sense of the 
word was the tenant ousted, nor when the litigation terminated was he i>i|stored 
to possession. .The landlord had, no doubt, put himself into a position in which 
he considered it disadvantageous to himself to accept or recover rent from his 
tenant ; but the tenant’s position remained, as far as I call see, wholly ut^dis’' 
turbed. It seems to me, therefore, that there is no ground upon which we can 
depart from the ordinary rule that the rents fell due in each successive year 
according to the dates specified in the patni pattas. 

The plaintiff has, however, attempted to escape the effect of the law of 
limitation by alleging that an entirely new and different cause of action arose 
by reason of a settlement of accounts which he alleges took place between 
himself and the defendants in Obey t 1281 (March 1874). He says that the 
zamindar’s accounts were then submitted of the rents due from the 
[IS] 1st of Bysack 1275 to Aughran 1281, and it was agreed that if certain 
deductions were made on account of payments to Captain Murray, the balance 
would be settled and paid. The plaintiff says that he agreed to the proposed 
deductions, but that the defendants subsequently refused to pay the amount 
agreed upon. The plaintiff has not been very clear as to what use he would 
make of this arrangement. In the Court below he seems rather to have relied 
upon it as an acknowledgment which would bar the operation of the Statute 
of Limitation, though I think he did also put it forward, though less confidently, 
as what under the English law is called an ''account stated.” I do not under- 
stand that the plaintiff any longer insists upon this arrangement as affecting 
the operation of the law of limitation upon the claim for arrears of rent. He 
did not produce at the trial any acknowledgment which would have that effect. 
Nor does the evidence seem to me to prove an account stated which would form 
an independent cause of action. He says that the account showed Bs. 24,143-10 
as the whole amount due, and that from this Bs. 2,500 was deducted on 
account of Captain Murray, and four or five hundred rupees besides, hut 
he cannot say exactly how much. But the very essence of an account stated 
is that an exact account was agreed upon betw^een the parties. But there is a 
further difficulty in the way of the plaintiff in this part of the case. He says 
in his evidence, “ I did not agree to allow unconditionally the deduction of 
Bs. ^,500 ; this is also stated in the plaint.” The plaint is certainly susceptible 
of this interpretation. It may mep4>n that the arrangement was that if the rents 
were paid minus the deduction without further dispute, then, and then only, the 
deduction would be allowed. But this is not such affinal statement of accounts 
as would give the plaintiff a new cause of action. 

I think, therefore, that so much of the claim as is for arrears of rent which 
fell due prior to the 30th Cheyt 1277 is barred by the law of limitation. As 
to the question of interest, both parties are dissatisfied with the decision of the 
Subordinate Judge upon this point. He has allowed interest from the time the 
vsdidity of the patni leases was finally established, and he [16] thinks that, up 
to that time, it was, no doubt, the fault of the zamindars that the rents 
Vere not paid. This is not altogether so. If the defendants felt any hesitation 
about paying as for use and occupation, they might have deposited the rents in 
the Gollectorate. Section 21 of Bengal Act VIII of 1869 shows that, ordinatily, 
a landlord will get interest unless there are special grounds for making an excep- 
tion. We do hot think that such special grounds exist here. The account 
will be made up upon this principle, and deducting the amount deposited with 
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the Collector, which the {Plaintiff is entitled to receive, the plaintiff will get a 
decree for the balance, and costs of both Courts in proportion. Costs to be 
added to the amount decreed, and the whole to carry interest at 6 per cent, from 
the date of decree. 

Two objections only have been pressed before 119 in this case. One is, that 
interest should not be allowed on the sum of fts. 2,780-3-H tendered in December 
1874. According to the usual rule, the plaintiff was only bound to accept 
the amount he was then entitled to receive. He was not bound to accept a less 
sum ; and, therefore, the tender of it ought not to stop interest running upon it. 

On the other question, — namely, whether interest should h (3 given from 
the date of the decree, it is only objected that that (]uestion was not open to 
us on the appeal. It is sufficiently raised hy the objections taken on both 
sides to the amount of interest allowed by the Court below. Both tlie objec- 
tions, therefore, fail. The decree will bo made up upon the account filed hy 
the plaintiff. 

The plaintiff will he entitled to the costs of this hearing. 

Decree varied. 


NOTES. 

[1. TENDER OF PART OF WHAT IB DUE— 

(rt) Interest continues to run (1877) S Cal., fi at Ifi ; (1878) 8 Cal., 488. 

(ft) A distinction was drawn in (1891) 16 1 Join., 141, between cases where tender is 
made of part when more is admittedly due, and tender which is believed to bo 
of the whole when it is, as a matter of fact, a part of what is due ; and an opinion 
was expressed that in the latter case interest would cease. See the remarks of 
Messrs. Pollock and MuUa on this case 111 their Indian Contract Act, ‘2nd Kdn., 
p. 211, who think that this decision is erroneous. 

(r) The English rule is stringent and partial tender is invalid even where the debtor 
has a set-off unless there fw! an agr<M>inont to tho eontrarv : — Searlea v. Sedfjrm'e, 
(1866) 5 K. & B., 689. 

(d) Where the plaintiff agrees with a third person to take a part in discharge of the 

whole, payment of that part would be suflfieieiit, when “ bv suing the son he 
commits a fraud on the father whom ho induced to advance his money on tho 
faith of such advance being a discharge of his son fr m further liabilitv ” : — Wefhy 
V. Drake (1826) 1 Car. A P., 787. , 

(e) Tho Civil Procedure Code (1908) enaets as follows in respect of deposit in Court : — 

Sch. I, order XXIV, rule 8 : — “ No interest shall be allowed to the plaintiff on 
any sum deposited by the defendants from the date of tho receipt of such 
notice, whether tho sum deposited is in full of the claim or falls short thereof.” 
11. BBNOAL ACT YIII OF 1869, s. 29— 

The bar imposed by Beng. Act VIII of 1869, s. *29, would provimt reeoverv of rout from the 
expiry of an ijara when on the expiry taking place, the plaintiff sued for khas possession and 
omitted to sue for rent under certain ohoukdari teimros set up by the d(*frtndants which was 
decided in their favour by the Courts (1878) 8 Oal., 817.1 


1 CAL.— 86 
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[17] ORIGINAL CIVIL. 


The 27th August, 1877. 

* Present : 

Sir Richard Garth, Kt., Chirp Justice, and Mr. Justice Macphebson. 


Kinmond 

versus 

Jackson and another. 


Limitation Act IX of 1871, sched. ii, arts. II, 118 — Exclusive Privilege — 
Account of Profits — Damages— Act XV of 1869, s. 22. 

In a suit for an account of ptotitfi obtained by the infringement of an excluRive privilege, 
the period of limitation, the taking of an account being only a mode of ascertaining the 
amount of damages, is the same as the period of limitation for an action for damages on the 
same ground, tnz., the period prescribed by art. 11, .sched. II, Act IX of 1871. 

The facts and a^gutnents sufficiently appear in the judgment of the Court. 

Mr. /. D. Bell and Mr. Branson for the Plaintiff. 

The Advocate-General, Officiating (Mr. Paul), Mr, Jackson and Mr. Agneu- 
for the Defendants. 

GaPth, C. J. (Macpherson, J., concurmtg ). — This was a suit for an 
injunction to restrain the defendants from infringing an invention of the 
plaintiff for the rolling of tea leaf, the specification of which was filed, under the 
provisions of Act XV of on the 6th November 1865 ; and the plaintiff 
also prayed for an account of the profits made by the defendants, and for 
damages. 

The question of infringement has virtually been decided by our judgment 
in the several rules obtained by the plaintiff on the one hand, and the defend- 
ant, W. Jackson, on the other, which was given on the 19th of August 
last. In the first of those rules we decided that Jackson's invention, the 
specification of which was filed on che 25th of April 1873, was substantially 
an imitation of Kinmond*s ; and it is admitted that between that date and the 
oominencement of this suit, the defendants have been making, using, fthd 
selling a number of machines in aooordance with that specification. The 
parties have very properly consented that all the affidavits and mate- [18] 
rials which were used before the Court on the argument of the rules, should be 
taken as evidence in this suit. The infringement, therefore, being established, 
it is clear that the plaintiff is entitled to the injunction for which he prays. 

As regards the rest of his claim, the defendant objected at the trial that 
the plaintiff was not entitled both to damages and to an account ; and that he 
must elect between the two remedies. This is quite true, and the plaintiff has, 
accordingly, elected to have an account of the profits ; but then comes the 
only real question m the case, for how many years More suit the account is 
to be taken. 
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The defendant contends that article 11 in the second schedule to the 
Limi^tion Act is the one applicable to the suit. That article enacts that in a 
suit for damages for infringing a copyright or any other exclusive privilege, 
the period of limitation shdl be one year from the date of tTie infringement. 

On the other hand, the plaintiff contends tha^ as he has waived his claim 
for damages, and asks to have an account instead, the suit is one which would 
have been brought in a Court of Equity in England for an injunction and an 
account ; and, therefore, that article 118 of schedule ii applies to this case, 
as being a suit for which no period of limitation is provided elsewhere in the 
schedule. 

I was of opinion at first that the plaintiff's contention was riglit ; but upon 
consideration, and more particularly having regard to the repealed section of 
the Indian Copyright Act XX of 1847, and to the Patent Act of 1859, 1 have 
come to a different conclusion. 

By the 16th section of the Indian Copyright Act it was provided that “ all 
actions, suits, bills, indictments, informations, and other criminal proceedings 
for any offence committed against the Act, shall be brought, sued, and 
commenced within twelve calendar months next after such offence committed." 
The Indian Limitation Act IX of 1871, s. 2, repeals s. 16 of Act XX of 1847 
to the extent of the words actions, suits, and bills." It thus repeals the 
limitation prescribed by that section in the case of civil proceedings, actions, 
suits, and hills for infringement of copyright; and then by article 11, schedule ii, 
C191 enacts that, in suits for damages for infringing copyright or any other ex- 
clusive privilege, the period of limitation is to be one year, beginning to run on 
the date of the infringement. There can be little doubt that the intention of 
the framer of article 11 was to supply the provision repealed in s. 16 of Act XX 
of 1847 relating to civil suits ; and I think we ought to read the words of Act 
IX as not confined to what is technically known at common law as an action 
for damages but as meaning generally every civil suit seeking a remedy for 
infringement, &c. 

We have then also to look at s. 22 of the Patent Act XV of 1859, which 
enacts that an action may be maintained by an inventor against any person 
who, during the continuance of any exclusive privilege granted by this Act, 
shall, without the license of the said inventor, make, use, sell or put in practice 
the said invention, &c., provided that no such action shall be maintained in any 
Court other than the principal Court of original jurisdiction in civil cases, &c. " 
This is the section under which an inventor has his remedy by civil suit fir any 
infringement of his exclusive privilege. The term used, “ an action," is quite 
general, and includes every form of suit, whether an action for damages (in the 
technical sense), or cu suit for an account of profits. 

In my opinion article 11 of schedule ii embraces any suit or action 
brought under s. 22 of Act XV of 1859, and there was no intention of drawing 
any distinction between a suit framed as an action for damages, and one framed 
as a suit for an account. The taking of an account of piofits is only a mode of 
compensating an inventor for the infringement of his privilege other than by 
an assessment of damages, and it seems unreasonable, that if the period of 
limitation is one year in the one case, it should be six years in the other. 
think, therefore, that the plain ti6' is entitled to an account of the profits for 
one year only from the date of the filing of the plaint ; and he will have his 
costs of suit on scale 2. 

Attorneys for the Plaintiff : Messrs. Sanderson tS: Co. 

Attorneys for the Defendants : Messrs. Orr njid Harris. 
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NOTES. 


[STATUTORY PROVISION— 

Tho Legislature jhas made the matter cl&tr by the use of the words for '* oompenbatiori.’* 
The Indian Limitation Act, 1908, Art. 40 (r=The Indian Limitation Act, 1877, Art. 40) runs 
thus : — 


Description of suit. Period of limitation. 


Time from which period 
begfiiis to run. 


Art. 40 : — For compensation Three ycjirs The date of the infringe- 

for infringing copyright or ment.] 

any other exclusive privilege, i 

[20] FULL BENCH. 

The 20tk July, 1877. 

Present : 

Sir Richard Garth, Kt.. Chief Justice, Mr. Justice L. S. Jackson, 
Mr. Justice Macpherson, Mr. Justice Markby, 

AND Mr. Justice Ainslie. 

Ra,l Kooinar Singh and others. .Defendants 

vnrsus 

Sahebzada Roy Plaintiff. '* 

Jurisdiction oj Civil Court — Encroachment on Public Tlwroughtare - Special 
Damage - A batcmeiit of Nuisance — Criminal Procedure Code 
(Act X of LH72), s. 618 et mq— Bight to a Jury — Practice 
— Conflict of Opinion between individual Judges — 

Befcrence to Full Bench. 

Where special damage is caused to any person by an obstruction placed upon a public 
thoroughfare, he is entitled to bring an action in the Civil Court for the purpose of having 
the nuisance abated, notwithstanding the provisions of s. 518 f and the following sections of 

* Special Appeal, No. lOSG of 1876, against a decree of Moulvi Syed Mahomed Nurul 
Hosain, Subordinate Judge of Zilla Shahabad, dated the 29th of January 1876, reversing a 
decree of Moulvi Dader Buksh, SudderMunsif of Arrah, dated the 11th of April 1874. 

f [Sec. 518 : — A Magistrate of the district, or a Magistrate of a division of a district or 

^ an V Magistrate specially empowered, may, by a written order, 

Magistrate may issue 

any person to abstain from a certain act, or to take 
orders to prevent oostruc- order with certain property in his possession, or under his 

tions, danger to urnan m^migenieiit, whenever such Magistrate considers that such 
life, or riots. direction is likely to prevent, or tends to prevent, obstruction, 

annoyance or injury, or risk of obstruction, annoyance or injury, to any persons lawfully 
employed, or danger to human life, health, or safety, or a riot or an affray. 

Kxplanatvm I . — This section is intended to provide for cases where a speedy remedy i«» 
desirable and where the delay, which would be occasioned by a resert to the procedure con- 
tained in section five hundred and twenty -one and the next following sections would, in 
the opinion of the Magistrate, occasion a greater evil than that suffered by the person upon 
whom the order was made, or would defeat the intention of this chapter. 

Ex^nation II . — An order may, in cases of emergency or in cases where the ciroum- 
stances do not admit of the serving of notice, be passed ex parte, and may in all cases bo made 
upon such informition as satisfies the Magistrate. 

Esi^natUm order may be directed to a particular individual, or to the public 

generally when frequenting or visiting a particular place. 

Expla/nation /F.— Any Magistrate may recall or alter any order made under this section 
by himself or by his predecessor in tho same office.] 
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the Criminal Procedure Code for summary proceedings before a ^lagistratc, and notwith- 
standing that ho may be entitled to damages. 

A question arising from a conflict of opinion between individual fudges is not, properly 
speaking, the subject of reference to a Full Bench. 

The following was the referring order irr this case : — 

Markby, J.— In this case the lower Appellate Court has ordered the 
defendants to remove an obstruction which they have placed upon a public 
road near to the plaintiff’s house. It is, in my opinion, sufficiently found that 
the plaintiff has suffered damage by the obstruction, and this not merely as one 
of the public, but as having his house in the vicinity of the obstruction, so that 
it causes him a particular inconvenience of a substantial character. But there is 
a decision in the case of Kistoyiaih Uhanbuity v. Jumhuonath Ch ticker bnity 
(21 W. B., 145), decided by AlNSLIE, J.. that no order for the removal of an 
obstruction from a public road can be made by the Civil Court even in such a 
case as this. On the other ha.nd, there is a decision in the same volume, 
Poorobaslii Pal v. Bhoohun Chundf>r Dey (21 W. R., 408), decided by BlKCH, J., 
[80 that a decree directing the removal of an obstruction is not erroneous in 
law. 

I have been formally requested by the fdoaders to rofoi this question to 
the Full Bench, and I do not think that in this state of the authorities 1 can 
refuse to do so. 

The question referred is, whether, when the Civil Court finds that an 
obstruction to a public road causes a particular inconvenience of a substantial 
kind to the plaintiff, it can direct the defendant, who has placed the obstruc- 
tion there, to remove it ? 

If the answer to this question is in the affirmative, in my opinion, the 
special appeal should be dismissed ; if in the negative, the appeal should be 
allowed, and the suit dismissed with the costs in all the Courts. 

Moonshi Mahomed Yusuf for the ap])ollant8.--ln the case of Kistonath 
Bhagbutty v. Jumboonaih Chucherbutty (21 W. B., 145) it was decided that the 
proper course of procedure for the removal of obstructions to public thorough- 
fares, is that prescribed in the Code of Criminal Procedure, s. 518 ei seqq., viz., 
by an application to the Magistrate ; and that the fact that a party 
sustains special damage does not w'arrant his claiming from the Civil Court 
that remedy wdiich tlie law says must be afforded hy the Magistrate after taking 
proceedings in a particular form : that case conflicts, no doubt, with Poorohasht 
Pal V. Bhoohun Chunder Dey (21 W. R., 408), where it was held that a suit 
for damages might he* brought against a defendant who encroached upon a 
public thoroughfare, where such encroachment caused the plaintiff' damage and 
inconvenience beyond, and in excess of, what his neighbours suffered. If the 
plaintiff wished to abate the alleged nuisance, he ought to have proceeded under 
the Criminal Procedure Code. The only suit which he was entitled to bring 
in the Civil Courts w^as one for damages and not for abatement of nuisance. 
By bringing such a suit he has deprived the defendant of his right to have 
the question, as to whether there was a nuisance or not, tried by a jury — * 
Baroda Prasad Mostafi v. Gora Chand Mostafi (3 B. L. B., A. C., 296). It is not 
eve^ crime in respect of which a civil action can be instituted ; in some cases 
[ 22 ] only, both remedies are open. It is for the plaintiff to show that he has 
a remedy in both the Civil and Criminal Courts. [Jackson, J. — You have 
admitted that he has a remedy in a civil action by damages, why shouldn’t he 
have a remedy by having tbe nuisance removed ?j The injury in this case is 
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not sulticient to warrant an order for removal. In Story’s Equity Jurisprudeii^M, 
s. 926, it is laid down that “ it is not every case which will furnish a right 
of action against p party for a nuisance, which will jus^fy the interposition of 
Courts of Equity to redress the injury or to remove the annoyance : but there 
must be such an injury as from its nature is not susceptible of being adequately 
compensated by damages at law, dr such as from its continuance or permanent 
mischief must occasion a constantly recurring grievance, which cannot be 

otherwise prevented but by an injunction a mere diminution of 

the value of property by the nuisance without irreparable mischief will not 
furnish any foundation for equitable relief.” The cases of Abdool Hye v. 
Bam Churn Singh (11 W. R., 445) and Bamtarak Karati v. Dinanath Mandal 
(7 B. L. R., 184) were also referred to. 

Mr. M. L. Sandel for the respondent was not called upon. 

The following Judgmente were delivei-ed by the Full Bench : — 

Garth, C.J. — As this question has arisen from a conflict of opinion 
between ihdividual Judges, *’ it ought, properly ^speaking, not to have been the 
subject of reference to a Full Bench- But as the reference has been made, and 
the question is one of general importance, we have thought it desirable to 
decide it. 

We are of opinion that as the obstruction in this case has caused special 
injury to the plaintiff, the Civil Court was i)erfeotly justified in directing it to 
be removed. 

[23} The Criminal Code, no doubt, contains provisions for the removal of 
obstructions in public thoroughfares l>y summary proceedings before a Magis* 
trate ; but there is nothing in those provisions which shows that the Legislature 
intended to deprive a private individual of the redress which the law affords 
him under such circumstances !)>■ means of a civil suit. 

Markby, J. -I have nothing to add to the judgment which has just been 
delivered. I only wish to say that, on further consideration, I concur in 
thinking that 1 ought not to have referred this case to the Full Bench. 

Garth, C.J. -The appeal will be dismissed with costs. 

NOTES. 

[OBSTRUCTION TO HIGHWAY. 

I. .SPECIAL DAMAGE NECESSARY— 

The Kn^lish rule of special damage being necessary to laainlaiti action for ubstructioii to 
a highway is foUowed ; — 

Dom.: — (1877) ‘J Bom., 457. 

Gal. (1877) 3 Cal., ‘iO ; (1884) 11 Cal., 8 ; (1885; Vi Cal., 137 ; (ISUS) 22 Cal., 561. 
All. (1876) 1 AH., 249 ; (1878) 1 All., 557. 

Mad. (1886) 9 Mad., 463. 

IL l|AOI8TEi(IAL PROCEEDINGS NO BAR TO CIYIL 8U1T- 

(а) So held in this case of (1877) 3 Cal. 20. 

(б) In the converse case of plaintifi suing for a declaratjuri of title to laud as owner 
against those who claim the same as a public highway, the magisterial proceedings 
ate likewise no bar : — (1688) 15 Cal., 460 F. B. 

• BMp&Ft»r'B IVbte.— The rule as to reference to a Pull Bench, passed in July, 1867, pro- 
vldai tot refevettce to a Full Bench only where ont* Divi.sioii Court* differs froth another 
IHviaion Oourt.ou appoint of law : and a Division Ciourt is, by s. 13 of 24 and 26 Viet. , 6.’ l64, 
the Act establighing the High Courts, to consist of two or inore Judges. Here the oaset in 
which tbeiB :m ,aoQ|^iot of opinion yfrete decisions by one Judge futting alone. 
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(c) An owner of land may bring a suit under^c. 42 of the Specific Relief Act, 1877, for 
a declaration of title when a claim of public highway is being asserted over it : — 
(1888) 16 Cal., 40^*' ^ ‘ ^ 

HI. MUtJRK OF BPBOUi. DJjfkOR- 

Where access to fields and pastures is obstructed, sufficient ; but not the death of cows 
consequent on the obstruction ; — (1895) 22 Cal., 551. 

** Such special damage must differ not merely in degree but in kind from that sustained 
by the rest of the public : — Messrs. Ratan Lall and Ohiraj Lai on Torts (3rd. od.), p. 821^ 
citing'certain Punjab cases.] 


[ 3 Cal. 28 ] 

APPELLATE CIVIL. 

The aSth June, 1877. 

Present : 

Mii. Justice Markby and Mr. Justice Prinsep. 

Bheeka Lall Plaintiil 

versuH 

Bhuggoo Lall Defendant. 

Bes Judicata — Act VIII of 1869, s. Suit for specific sum of 7?ioney. 

In a suit for a specific sum of money, it was held in accordance with the Pull Bench 
decision in DinobundJioo Chmvdhry v. Kriatommiee Dossee (1. L. R., 2 Cal., 152) that the 
plaintiff was bound to put forward every right under which he claims. 

This was a suit for the recovery of Rs. 611-8, being the moiety of 
Rs. 1,223, the amount of a decree dated the 20tli May 1864, and realized by the^ 
present defendant alone on the 4th September 1871. 

The plaintiff and defendant were uterine hrotliors. On the death of their 
father they inherited, in equal sliares, together with other property, a certain 
shop. In the year 1278 F. S. (1870-71) a partition was effected between the 
parties, when, among other things, it was agreed that each should be entitled 
to a moiety of ail moneys that might subsequently he received to be recovered on 
C84j decrees obtained on the said joint shop account. On the 4th of Septeipher 
1871, the defendant recovered a sum of Rs 1,223, on a decree passed on 
the 20th May 1864. In the year 1872, the plaintiff brought a suit against the 
defendant, ignoring the partition, for an account of the joint business, which 
was treated in the plaint as still subsisting, and for the recovery of, among 
other items, the said sum of Rs. 1,223. That suit was dismissed, and on the 
12th of September 1874, the plaintiff instituted the present suit for the 
recovery of Rs. 611-8, being the moiety of the said sum of Rs. 1,223, included 
in the sums already sued for in the previous suit. The plaintiff based his 
claim on the terms of the partition previously effected with the defendant. 
The lower Appellate Court held that the suit was barred under s. 2f of Act YlII 
of 1859. The plaintiff preferred a special appeal to the High Court. « 

* Special Appeal No. 2438 of 1876, against a decree of J*. M. Lowia, Esq., Judge of 
BbaugulporeL dated 14th August 1875, reversing a decree of Baboo Burma Dutt, Sudder 
Munsif of Mongbyr, dated the 15th of March 1875. 

r [ISeo. 2 : —The Civil Courts shall not take cognizance of any suit brought on a cause of 
' . I action which shall have been heard and determined by a Court 
Unless suits previously competent jurisdiction in a former suit between the same 
beard and determined, parties or between parties under whom they claim.] 
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Baboo Mokiny Mohun Roy and Moonshee Mahomed Ydomf for the 
Appellant. 

Mr. 0. Grego^ and Baboo Rash Uehary GJiose for the Bespondent. 

The following Judgments were delivered ; — 

Markby, J . — At first I was inclined to think that the decision of the 
Court below was not correct ; but, after hearing the argument, I think that 
decision was right. The plaintiff having been in partnership with the defendant 
brought this suit upon the ground that there was partition in the year 1870, 
under which it was arranged that each should be entitled to a moiety of any 
decree which should be recovered, and he alleges that the moiety of a certain 
decree was recovered on the 4th September 1871, and that, therefore, under 
that partition he was entitled to a moiety of the sum so recovered. • 

The defendant answers that the plaintiff had already brought a suit in the 
'year 1872 after this decree was recovered, in which he claimed, together with 
a number of other items, this very sum for which the present suit is brought. 
The plaintiff replies to that, that the former suit was not based upon 
any right which he had under the partition, but upon a general right 
to an account, alleging that the business continued subse-[23]quently 
to the partition ; and he maintains that that suit was dismissed solely 
upon the ground that the Court found that, by the partition, the business 
was put an end to. That is true. But it is also clear that the plaintiff might, 
if he had chosen in that suit, have gone on to say that even if he was not 
entitled to a share in this decree as an item of the general account which he 
claimed, he still was entitled to it upon the terms of the partition itself, 
whether the business continued after the partition or not, and he did not 
choose to do so. Therefore, this is a suit in which the plaintiff having two 
rights under which he could recover tliis specific sutn of money puts forward 
only one and claims upon that. And the question is whether he could then 
put forward a claim for the same identical sum of money under any other right 
subsequent to that suit. I think that question is conclusively decided by the 
Full Bench in Dinohhundhoo Ohowdhry v. Kristomonee Dossee (I. L. B., 2 Cal., 
152). It is quite true that that decision relates to a claim to land. But every 
argument by which it can be maintained that if a man sues for land he is 
bound to put forward every title of which he Nvas possessed at the time when 
the suit was brought, applies witii equal force to a suit for money. I think it is 
impossible not to hold after that decision that if a man sues for a specific sum 
of money, he must put forward every right under which he claims at that time 
that sum of money. Therefore, the decision of the Coui% below was right, and 
this appeal will be dismissed with costs. 

Prinsep* J. — I am of the same opinion. It is quite clear that, in a former 
suit, the plaintiff made the money now claimed a portion of his claim against 
the defendant ; and that, quite independently of the ground on which that suit 
was decided, he might and should have insisted on requiring a decree to be given 
«to him at least for his share of the money collected under the decree which 
forms the subject of this suit. But, instead of contesting the decision of the 
Court which refused to give him such a decree by appealing against that order, 
he submitted to it, and he cannot now bring another suit to recover money 
which he could have obtained in that suit. 


Appeal dismiseedt 



BOTDONATH BAG V. GRISH CHUMDBR ROVT &G, .[1B77] I.L.R. 3 CaL 26 
# MOTRB. 

aUDlCATA- 

See our notes to the analogous oase of 2 Ca)», 152. ^ 

This case was dissonted from in 4 Mad., i^8, where the first suit was on an oral lease and 
the aubaequent one was on the ground of title. 

In Alkal v, KunJuih, 5 Indian Jurist, 408, it was observed that “ \,\iq ratio deddemli 
in the Privy Council case relied on by the majority of the Full Bench (in 2 Cal. 152) was that 
a party must include in a suit every ground of claim arising out of the same cause of action 
which was altogether different from the foundation iin wliich the majoriu of the Full Bench 
baaed their judgment.” 

See (1880) 0 Cal., 559. 

See also the very instructive judgmentof Sir V. BHASHYAM AYYANii \U in (190:i) 20 Mad.. 
760.] 


[26] APPELLATE CIVIL. 

’ The 21st June, 1H77. 

Present : 

Mr. Justice Markby and Mr. Justice Prinskp. 


Boydonath Bag Defendant 

versus 

Griah Chunder Roy and another Plaintiffs. 


Go-sharers - Suit for Cjukancement of rent— Non-joinder of parties — 

Suit barred by limitation as to added parties — .Ic/. IX of lti7l, 
s. 22 — Beng. Act VI 1 1 of 1S69, s, 29. 

In a suit for the recovery of rent at an enhanced rate, brought by two of four brothers, 
joint and undivided owners of the tenure, the other two brothers, on an objection taken by 
the defendant that they ought to have been parties to the suit, presented a petition signif>ing 
their assent to the institution of the .suit, and wore th(>rcupon treated as parties to the suit. 
This application was, however, made after the period of limitation proscribed for .such a suit 
had expired. Held by MahkBY, J., that although the rights of such added parties wore abso- 
lutely barred, yet the Court could proceed to adjudicate upon and declare the rights of the 
remaining plaintiffs who had originally filed the suit, and that, as the claim for rent was 
indivisible, the decree in their favour should be for the whole amount. 

By Prisaep, J. — The objection as to the defect of pirti s after the case had pas'aed 
through two Courts is not one affecting the merits of the case so as to be a ground of special 
appeal. 

This was a suit for tlie recovery of rent for the year 1279 B. S. (18Y2-73), 
calculated at an enhanced rate in accordance with a notice previously served. 
The suit was instituted by two of four brothers, the joint and undivided ownersof 
the tenure. At the hearing of the case objection was taken by the defendant to the 
non-joinder of the other brothers of the plaintiff in the suit, whereupon the two 
• brothers, not originally made parties, put in a petition signifying their assent to 
the suit. The petitioners were thereupon not formally made parties, but the 
suit proceeded on the supposition that they were to he considered plaintiffs in 
the suit. The petition, however, was presented more than three months after 
the end of the Bengal year [27] for >vhich the enhanced rent specified in the suit 
was claimed. Before the lower Appellate Court it was contended by the defendant, 
appellant, that the original defect of parties could not be cured by the petition put 

* Special Appeal No. 2068 of 1875, against a decree of L. B. Tottenham, Esq., Officiating 
Judge of Zilla Midnapore, dated 17th June 1875, reversing a decree of Moulvi Knamul Huq, 
Muusif of Chouk Ohatal, dated Bth Decemlier 1674. 
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in by brothers of the original plaintiff ; and that the prior omission of the four 
brothers to sign the notice of enhanoement was also a fatal defect. In overruling 
these objections t?.e Judge said : ** 1 do not think the defect of parties is material 

to this case. For the remaining two co«pharers with the plaintiff filed a petition 
assenting to the suit, and the lower Court ought to have added them as 
plaintiffs. The defendant does not seem in any way to be prejudiced by the 
omission of their names from the plaint. 1 think, therefore, that the suit could 
proceed by virtue of the assent given by the co-sharers. And, similarly, I think 
that the absence of the signatures of the two co-sharers does not invalidate the 
notice of enhancement.*' The defendant preferred a special appeal to the 
High Court. 

Baboo Mohesh Chunder Chowdhry for the Appellant. 

Mr. C, Gregoi'y and Baboo Noho Ktssen Mookerjpe for the Bespondent. 

Baboo Mohesh Chuiuler Chowdhry. —The defect of parties was material, 
and could not be cured by the petition of the other co-sharers assenting to the 
suit. The defect (if cured at ail) was not cured until the time prescribed in 
s. 29, Beng. Act VIII of 1869, for the institution of the suit had expired. The 
right of the assenting co-sharers at any rate is absolutely barred — see s. 22, Act 
IX of 1871 ; and this being so, the Court cannot disassociate the interest in the 
tenure of the four brothers who form a joint and undivided Hindu family, and 
therefore no decree can be made in respect of the rights of the brothers who 
were the original plaintiffs in the suit. 

Baboo Noho Kissen Mookerjee for the Resjwndents. 

The following Judgments were delivered : — 

Markby, J. —As regards the question of the tenure being protected from 
enhancement, I do not think that there is any ground for interfering. As 
regards the other point, the facts seem to be that several persons, members of a 
joint family, were the owners [^8] of this tenure. Some of these persons 
brought a suit for rent at an enhanced rate. It was objected in the course of 
the suit that it was wrongly framed, because all the members of the family 
interested in the tenure were not joined; thereupon the other members of the 
family came in and expressed their assent to the suit. I take it that what was 
then done amounts to this, — that although no formal order was then drawn up, 
still the suit was from that time a suit by all the members of the family. That 
is how the lower Appellate Court treats it, and that is how we treat it. Now, 
this being a suit for which a very short period of limitation is provided, it 
turned out that those parties who were subsequently added as plaintiff were 
so added after this period of limitation had expired and under the provisions 
of s. 22, Act IX of 1871, if after institution of a suit a new plaintiff is added, 
the suit, as regards him, must be deemed to have been commenced when he was 
made a pajty. Therefore, there is no resisting the argument that, as regards 
the persons whb were subsequently added, the suit was commenced after the 
peri^ of limitation had expired. But then it is said, that for that reason the 
suit should be dismissed altogether. That really amounts to this, that because 
two of the parties who joined were barred, therefore the whole are also barred. 
The law does not say that ; and it is not at all a reasonable construction of the 
statute to hold that. No doubt, it is difficult to see in what cases of a joint 
claim s. 22 could have any application at all. But 1 can see no more difficulty 
in drawing up the decree in this case than there would be in the casein which 
some of the holders of the tenure who had refused to join in the suit, might be 
made defendants. In that case the decree could not be in favour of any person 
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except the plaintiff, nor can there be a decree here in favour of the plaintiffs 
who are barred ; but, nevertheless, the other plaintiffs are entitled to a decree 
for the rent at the rate fixed by the Court. The claim fhr rent not being 
divisible, the decree must be for the whole rent. 

It seems to me, therefore, that the declree of the lower Appellate Court is 
right, and this special appeal ought to be dismissed with costs. 

[29] Ppinsept — As far as I understand the case, the landlords of the 
defendants are four brothers. Two of them sued the defendants for arrears of 
rent. An objection was then raised that all the brothers ought to have sued 
jointly. Thereupon the other two brothers signified to the Court that they had 
consented to this action having been brought by two plaintiffs. And 1 under- 
stand from that that the two plaintiffs intended to represent the entire estate, 
and brought the suit as managers of a Hindu family for themselves and their 
brothers ; and that it was only when they became alarmed on an objection 
raised by the defendants that the other two thought it necessary to come in 
and signify their consent. The objection as to defect of parties, after the case 
had passed through two Courts, vrould not in my opinion be one affecting the 
merits of the case so as to he a point to he taken in special appeal under 
s. 372. 

As regards the other objection on the point of limitation, I cannot see 
how a claim of two of the brothers for rent at an enhanced rate could be 
separated from the claim of the two others. The Limitation Act does not appear 
to have contemplated such a case as that ; and it would he imixissible to specify 
the particular shares of joint owners in such a case. The proper l^ourse, in 
such a case, would have been for the first Court to have thrown out the case 
for defect of parties. The first Court did not do so, but proceeded to decide it. 
That being so, I think, in special appeal, we cannot do otherwise than dismiss 
the appeal. 

Appeal dismissed. 


NOTES. 

[LIMITATION IN RESPECT OF JOINT RIGHTS- 

This disc was diBsented from in (18H1) 6 Cal., H16 ; 7 Bom., 217. But see (1892) 
3 M. L. J., 17G. There certain pcruoiis were jointly entitled to a sum of money upon a 
mortgage and some of them sued for their .shares making the rest defendants, as they were 
unwilling to join as co-plaintiffs, and the Court of its own motion made the latter co-plaintiffs, 
when their claim was barred ; it was held that the original plaintiffs were entitled to recover. 

See also (1906) 33 Cal., 613, as regards the distinction between Court’s own motion and 
parties action.J 
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[80] FULL BENCH. 

The 19th and Hath July, 1877, 

Present : 

Sir Richard Garth, Kt.. Chief Justice, Mr. Justice Jackson, 
Mr. Justice Macpherson, Mu. Justice Makkby, 

AND Mu. Justice Ainslie. 


Jogesh Chunder Dutt; Defondant 

versus 

Kali Churn Dutt Plaintiff.'" 


[ 1 C. L. R. 5 ] 

Money paid under process of good decree. Suit to recover — Decree superseded 
— lievieio — Act X XIII of IHdl, s. 11, 

In a suit by th» present defeiidiint against the prosont plainiifT for enhancement of rent, 
the Courts of First Instance and the High Court made decrees for cnhane^ rent. The Privy 
Council, in the year 187d, reversed those decrees, and held that the rent could not bo enhanced. 
Before the date of the Privy Council judgment, the present defendant obtained scvoral other 
judgments for enhanced rent against the present plaintiff. No appliciktion was made by him 
for review of those judgments, but in 1875 he brought this suit to recover the difference be- 
tween the amount of enhanced rent rocovorei and the fixed rent which ho was bound to pay. 
Held by MACPHERSON, MaRKRY, and AlNSUlE. JJ following Sharna Purshad Ho^f Chovd^ry 
V. Hurro Purshad Hoy Chvtrdry (10 Moore’s 1. A., ‘208; H.C., 3 W. R., P. C., 11), that the 
decrees for ^enhamted rent were superseded, and that such a suit as the present one would 
lie. Held by GARTH, C.J., and JACKSON, J., distinguishing iS/wiwwi Pwrsltnd’s case (10 
Moore’s 1. A., ‘208 ; K.C., 8 W. R., P. C., 11) that these dooreos were not superseded ; that 
the principle of Mnrrivt v. flamphm (‘2 Sm. L. C., 875, 6th od. ; 405, 7th cd.) applied, and 
that the plaintiff was not entitled to recover. 

The referring order of Garth, C.J., and McDoNELL, J., in this case was as 
follows : — 

“ This was a suit to recover certain sums hy way of enhanced rent, which 
the plaintiff has been coiniielled to pay the present defendant under certain 
decrees hereinafter mentioned. 

, “ The facts arc these — 

“ The plaintiff claimed to hold certain property under the defendant at a 
permanent fixed rent of Es. 461. The defendants brought a suit against him to 
enhance that rent, and one of the grounds of defence was, that the rent was 
not legally capable [31] of enhancement. The Court of First Instance gave the 
plaintiff a decree for an enhanced rent of Rs. 2,417, and the High Gouit on 
appeal affirmed that decree. On appeal to the Privy Council, their Lordships, 
on the 26th day of March 1873, reversed the judgments of both Courts, and 
held that the old -rent could not legally be enhanced. 

Meanwhile, between tlie date of the first decree for the enhanced rent 
and the judgment of the Privy Council reversing that decree, the present 
defendant brought several suits for the enhanced rent against the plaintiff, and 
obtained judgment for various sums amounting to Rs. 8,561, which sums weto 
duly paid by the present plaintiff. No application was made by the preseat 
plaintiff for a review of those judgments, but on the 25th of November 1875, 

• Regular Appeal, No. 212 of 1876, againHt a decree of Baboo Krishna Mohan Mukerji, 
Roy Bahadur, Officiating Subordinate Judge of the 24-Perganas, dated the 17th April 
1876. 
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suit was brought by the then plaintiff to recover from the defendant the 
sum of Rs. 8,561, being the difference between the amount of enhanced rent 
recovered under those judgments and the amount of the fiyed rent, which the 
plaintiff was bound to pay. The Courts below have given the plaintiff a decree 
for this difference. 

“ From this decree the defendant has appealed, and lie contends that, 
according to the well-known rule of law laid down in Marrwt v. Hampton (2 Sm. 
L. C. 375, 6th ed. ; 405, 7th ed.), money paid under the judgment of a competent 
Court cannot be recovered back so long as that judgment remains unreversed. 

“ The plaintiff, on the other hand, contends that the case of Shama 
Purshad Boy Chowdry v. Hurro Purshad Boy Chowdjy (10 Moore’s 1. A. 203 ; 
S.C., 3 W. R., P. C., 11) is an authority in his favour, and that the judgment 
for enhanced rent, obtained after the first suit for enhancomont was decreed, 
must be considered as superseded by the judgment of the Privy Council revers- 
ing that decree. The case of Baja NiLmoney Sinyh Deo Bahadur v. Sharoda 
Pernhad Mookerjce (18 W. R., 434), decided by Justices Kkmp and PoNTIFEX 
on 31st December 1872, seems to favour this view ; whereas the case of 
Moorarec Mohapni V, Mahomed Akmal (22 W. R., 161) decided by Justices 
Kemp [32] and BiRCH, seems opposed to it. See also decision of Phear 
and Morris, JJ., in Meiva Lall Thakoor v. Bhuphun Jha (22 W. R., 213). 

“ The point being an important one, and the decisions upon it being 
apparently conflicting, we think it right to refer this question to a Full Bench : 

‘ Whether the plaintiff is entitled to recover in this suit the difference between 
the fixed rent and the enhanced rent which he has paid to the defendant under 
the above circumstances.’ ” 

Mr. J, D. Bell (with liim Baboo Grija Shunkcr Muzcomdar) for the 
Apjjellant. — It is submitted that this case must be. governed by the well- 
established rule laid down in Marnot v. Hampton (2 Sm. L. C., 375, 6th ed. ; 
405, 7th ed.), and if that rule is to be adopted in this country, money paid under 
process of a good decree cannot be recovered. The case of Shama Purshad 
Boy ChotC'dry v. Hurro Purshad Boy Chowdry (10 Moore’s I. A., 203 ; S.C., 
3 W. R., P. C., 11) is against mo. But in that case Lord Justice TURNER 
points out that, in ordinary cases, money paid under process of law cannot be 
recovered. His Lordship says (10 Moore’s I. A., 211 " There is no doubt 

that, according to the law of this country — and their Lordships see no reason 
for holding that it is otherwise in India — money recovered under a decree or 
judgment cannot be recovered back in a fresh suit or action whilst the decree 
or judgment under which it. was recovered remains in force.” So that their 
Lordships were clearly of opinion that the law^ on this point is the same in this 
country as in England. This is a proper case for review under the provisions of 
Act XXIII of 1861. The eleventh section of that Act provides that questions 
regarding the amount of mesne profits, and interest and sums paid in satisfaction 
of decrees and any otlier questions arising between the parties to the suit in 
which the decree was passed, and relating to the execution of decree, “ shall 
be determined by order of the Court executing the decree, and not by separate 
suit ; and the order passed by the Court shall be open to appeal.” When, 
therefore, the Court is once seized of a suit, it is not disseized so long as 
any question arises as to [33] the subject-matter of the suit, even though 
there has been a decree and execution under it. In the case of Mooraree 
Mohajun v. Mahomed Akmal (22 W. R., 161) claims for rent were decreed 
by a Deputy Collector on the basis of a decree for a kabuliat : the latter decree 
was subsequently set aside on appeal ; and it was held that the remedy open to 
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the judgment-debtor under the former decree was to iratition the Deputy Collec- 
tor for a review of his decision. The learned counsel also referred to Mewa 
Lall Thakoor v. Bkiiphun Jha (22 W. R., 213) and Act VlII of 1859, s. 3.* 

Mr. E. E. Twidale (with him Baboos Ckunder Madkuh Ghose and Gopal 
Lall Mitter) for the Respondent. — The case of Shama Purshad Boy Ckowdry 
V. Ilurro Purshad Boy Chowdry (10 Moore’s I. A., 203 ; S.C., 3 W. R., P. 0., 
11) concludes this question. Their Lordships, after admitting that the princi- 
ple of Marriot v. Hampton (2 Sm. L. C., 375, 6th ed.) applies in this country, , 
go on to say (10 Moore’s I. A., 211 : — “ But this rule of law rests, as their 
[jordships apprehend, upon this ground, that the original decree or judgment 
must be taken to be subsisting and valid until it has been reversed or superseded 
by some ulterior proceeding. If it has been so reversed or superseded, the 
money recovered under it ought certainly to be refunded, and, as their Lord- 
ships conceive, is recoverable either by summary process or by a new suit or 
action. The true question, therefore, in such cases is, whether the decree or 
judgment under which the money was originally recovered has been reversed or 
superseded.” [GARTH, C. J.---\Vhat does ‘ superseded ’ mean ? Suppose that 
there have been two suits, the first for possession, in which a decree has been 
made for possession ; the second for wasilat ; and that the first suit has 
been appealed, and the decree reversed. I Then, 1 submit, that the decree 
for wasilat is superseded, and that money paid under it may be recovered. 
In the case of Nilmoney Singh Deo Bahadur v. Shnroda Pershad Mookerjee 
(18 W. R., 434), it was decided that a suit for a refund of money realized 
under a rent-decree founded upon a contract, will lie in C343 the Civil 
Court when that contract (and virtually the decree based upon it) is subse- 
quently superseded and modified by a decree of the Civil Court. The provisions 
of 8. 11 of Act XXI 11 of 18611 apply to the Civil Courts, and there is no express 
provision of law of a similar nature with regard to the Collectors’ Courts — 
Kristo Chuiuler Goopio v. BamsooJidcr Sein (17 \V. R., 14) and II ur Dyal 
Mundiil V. Tirthaniind Thakoor (13 W. R., 34). 


Mr. BcM in rejily. — The proper course for subsequent litigants to take is to 
apply for stay of execution ponding the appeal in the original suit — Balkiram 
Nathuram v. The Guzerai Mercantile Association^ Limited (4 Bom. H. C. Rep., 
A. C., 81). This suit is not a suit to set aside decrees, but is merely an action 
for money had and received, the decrees subsisting. He also referred to Chow- 
dry Wahed AH v. Mussarnut Jumaee (11 B. L. R., 149; s. c., 18 W. R., 185). 


•£Sec. 3 : — The judgments of the Civil Courts shall not bo subject to revision, otherwise 
n . • t • * than by those Courts under th(7 rules contained in this Act appli- 

Rcvisiou of judgment ol reviews of judgment and by the constituted Courts of 

Appellate Jurisdiction.] 


the Civil Courts. 


t[Boc. 11 : — All question.s regarding the amount of any mesne profits which by the terms 
of the decree may have been reserved for adjustment in the exe> 

How questions regard- cution of the decree, or of any mesne profits or interest which 

ing amount of mesne pro- may he payable in respect of the subject-matter of a suit between 
fits and interest and sums the date of the institution of the suit and execution of the decree, 
paid in satisfaction of dc- as well as questions relating to sums alleged to have been paid in 
creoB, dec., arc to be deter- discharge or satisfaction of the decree or the like, and any other 

min^. questions arising between the parties to the suit in which the 

decree was passed and relating to the execution of the decree, 
shaU be determined by order of the Court executing the decree, and not by separate suit, and 
the order passed the Court shall be open to appeal. Provided that if upon a perusal of 
the petition of appeal and of the order against which the appeal is made, the O^rt shall 
see no reason to alter the order, it may reject the appeal, and it shall not be necessary in 
such case to issue a notice to the respondent before the order of rejection is passed.] 
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The followiDg Jad^mailtB were delivered by the Full Bench : — 

Ainslie, J. — It is obvious that the defendant has ^received from the 
plaintiff, under successive decrees made during the long period that elapsed 
between the decree for enhancement and the reversal of that decree by 
the order of Her Majesty in Council, sums of money for enhanced rent, to 
which the final order in the enhancement suit shows that he is not entitled. 
The plaintid* as tenant persistently refused to acknowledge his liability, and 
compelled his landlord to recover the rent by suit, in order, as T understand 
it, to have a formal record that he only paid it under compulsion. The Courts 
were bound to follow the existing judgment by wdiich the liability of the 
plaintiff to pay enhanced rent had been declared. They had no option in 
the matter at the time. Under such circumstances, J cannot conceive that 
it was their intention to declare finally that the defendant was entitled to the 
enhancement for the periods covered by the several suits, irrespective of 
the result of the appeal to Her Majesty in Council, which was delayed 
for some fourteen years. The order of Her Majesty in Council was such 
that if it had been known at the time of making the decrees, [38] they must, 
of necessity, have gone the contrary way, so far as the enhanced portion of 
the rent claimed was concerned ; and therefore it seems to me that it did at 
once supersede the decrees based upon the reversed order of the High Court. 

There appears to me to be a wide distinction between the re-opening of 
decrees based upon, and necessarily controlled by, a previous decree subse- 
quently reversed on appeal ; and the re-opening of decrees which the Court 
making them might have varied had it not thought fit to follow a decree 
afterwards set aside. Looking at the case of Shatna Purshad l\oy Chowdry v. 
Iluno Purahad Roy Chowdry (10 Moore’s 1. A., 203 ; s. (:., 3 \V. R., P. C., 11) 

1 am of opinion that there is authority for saying that the former class of 
decrees are ipao facto superseded so soon as the controlling decree is nullified, 
and that what may have been done under them is not final, but may be undone ; 
the mode of proceeding for this purpose is not a question of serious importance. 

1 agree with the judgment of Mr. Justice Macphkrson. 

Maopherson, J. (Markby, J., concui'ii7ig).--ln my opinion the principle 
on which the Privy Council acted in the case of Shavia Purshad Roy Chowdry 
V. Ilurro Purshnd Roy Choiodry (10 Moore’s 1. A., 20J ; S. (\, 3 W. R., P. C., 11) 
is applicable, and the plaintiff is entitled to recover the difference between the 
rent for which he was really liable and the enhanced rent which he paid 
pending his appeal against the decree by which the rent was enhanced. That 
decree (although in a suit instituted in 1859 before .\ct X came into force) was 
made by the Principal Rudder Ameen on the 29th of June 1863. Appeals to 
the Judge of the district and to this Court wore decided on the 18th of June 
1864, and the 6th of February 1865, respectively. An appeal to the Privy 
Council was filed here on the 20th of July 1865, and was finally disposed of 
by the decree of the Privy Council of tlie 5th of May 1873, which reversed the 
decisions of the Courts in this country, and found that the rent was not liable 
to enhancement. ^ 

I assume ^that the plaintiff is in equity and good conscience entitled to 
have the whole of the rent vrhich he paid at the enhanced rate refunded to 
him. All these decrees for the [36] enhanced rent vrere based solely upon 
the decree for enhancement which the Privy Council reveAed in May 1873, 
and the only question to be decided now is, whether the plaintiff (if he has 
any remedy at all) is technically wrong in the remedy which he seeks. 
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Tho contention is that as these subsequent decrees for rent at the 
enhanced rate are still unreversed, a suit will not lie to recover the money paid 
under them. It is^uggested that tliough our Courts had decided that the rent 
could be enhanced, the defendant ought - not to have submitted to these latter 
decrees, but should have contested each case, and appealed, if necessary, 
to the Privy Council in each ; and it is also said that he should apply or should, 
on tho Privy Council making its order in May 1873, have applied, for a 
review of judgment in each of the sixteen cases, and having got the judgments 
reviewed and reversed, should obtain restitution in each suit. 

In thirteen out of the sixteen suits the decree was for a sum under Bs. 1,000 
(and in seven of them it was for less than Bs. 500), and I should hesitate before 
declaring that, in the circumstances in whicii the plaintiff was placed, he was 
bound to appeal in all these suits and incur the enormous expense necessarily 
involved in such a course — an expense far exceeding the amount in dispute. 
As to applying for a review in each case, it is exceedingly doubtful, to say the 
least of it, how far a review could he obtained, or could at any time have been 
obtained, in the cases under Act X of 1859, even supposing it obtainable in 
the four cases under Bengal Act VIII of 1869. But if it be granted that a 
review might have been obtained in each of the sixteen suits, that mode of 
proceeding would have been, on the whole, much more cumbrous and incon- 
venient than the single suit which the plaintiff has instituted embracing his 
whole claim ; of course, these questions of convenience and the like could not 
be taken into consideration at all if there wore any fixed rule prohibiting 
this suit from being brought. It seems to me, however, that not only is 
there no such fixed rule, but that the Privy Council has expressly decided 
in Shavia Purshad Roy's case (10 Moore’s 1. A., 203 ; S. C., 3 W. B., P. C., 11) 
[37] that a suit such as this may properly be entertained by this Court. In 
their judgment, it is said : — “ There is no doubt that, according to the law of 
England, and their Lordships see no reason for holding that it is otherwise in 
India, money recovered under a decree or judgment cannot be recovered back 
in a fresh suit or action whilst the decree or judgment under which it was 
recovered remains in force. But this rule of law rests, as their Lordships 
apprehend, upon the ground that the original decree or judgment must be taken 
to be subsisting and valid until it has been reversed or superseded by some 
ulterior proceeding. If it has been so reversed or superseded, the money 
recovered under it ought certainly to be refunded, and, as their Lordships con- 
ceive, is recoverable either by summary process or by a new suit or action. 
The true question, therefore, in such cases is, whether the decree or judgment 
under which tho money was originally recovered has been reversed or superseded.” 
Applying that rule to the case before us, I think that the original decree (which 
is the sole basis of all the decrees made pending the appeal) having been 
reversed by the Privy Council, all the subsequent decrees were superseded by 
the Privy Council’s order. It was plainly intended by the Privy Councirs 
order, which decided that the rent of this tenure could not be enhanced, 
that the plaintiff should not pay rent at any rate higher than that for which the 
tenure was declared to be liable ; and it is practically a contravention of the 
order to permit the decrees obtained by the zamindar pending the appeal to inter- 
fere with that intention. The subsequent decrees were mere subordinate and 
dependent decrees, and they cannot, under the circumstances of this case, be held 
to have remained in force so far as the enhanced rate of rent^ was concerned, 
when the decree on which they were dependent has been reversed. I am aware 
that in Shama Pi/tahad Boy's case (10 Moore’s I. A., 203 ; R. c., 3 W. B., P. C. 
11) the order made by the Privy Council turned in some degree on the peculiar 
terms of their original order. But giving full weight to that fact, it seems 
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seems to me clear that their Lordships adaiit the principle that the main decree 
being reversed, which was the basis of tJie subsequent decrees, [38] these 
latter, being subordinate and dependent decrees, were superseded. It cannot 
be disputed, that although the later and subordinate decrees remained un- 
reversed, the Privy Council held that a separate suit lay to recover what had 
been wrongfully paid under those decrees, and this was evidently the view 
taken of the effect of Sharna Purshad Hoy's case (10 Moore's 1. A. 203 ; S. c., 
3 \V. R., P. C., 11) by Kemp and Pontifex, JJ., in the case of Ndmonc.y Singk 
* Deo Bahadur v. Sharoda Purshad Mookcrjec (18 \V. R., 431). 

The question of limitation is not raised in the order of reference. J^ut 1 
incline to agree with the Subordinate Judge (and substantially for tlje reasons 
given by him) in thinking that the suit is not barred. 

The circumstances of this case are peculiar, and it is impossible in dealing 
with it to lay down any rule of very general application. Tlio ilaintiff has 
practically no remedy unless this suit will lie. 

Garth, C. J. (Jackson, J., concurruuj).— 1 am of opinion that tlio decree 
made hy the Privy Council in the case of Hajyi Churn J)uti v. Homesh Chnnder 
Dntt did not supersede or modify the several decrees wliich liad heon previously 
obtained for enhanced rent by the present defendants, and consocjuently that 
the plaintiffs in this case are not entitled to recover. 

The plaintiffs base their claims entirely upon the authority of the case 
of Shama Purshad Roy Chowdry v. Hurra Purshad Hoy Chowdry (10 Moore’s 
1. A., 203 ; S. c., 3 \V. R., P. C., 11) contending that the priiiciplu upon which 
that case proceeded applies to the present, and that the decrees for enhanced 
rent obtained by the present defendant since the year IHGl have been partially 
superseded or modified by the decree of the Privy Council in the above case of 
Hain Chunder Dutt v. Homesh Chunder Dull. We are bound, of couise, to 
accept the decision in Shama Purshad Hoy Chowdry v. Hurra Purshad Hoy 
Chowdry (lO Moore’s I. A., 203; S. 3 W. R., P. C., il) as binding upon 
this Court, so far as it goes ; but if the principle of it is k) be extended, as the 
plaintiffs contend it ought to be, it would lead, in my opinion, to very incon- 
venient consequences, and to a direct departure from a [39} rule of law which 
has b»3en established for years, and has always been acted upon in England and 
in this country. 

Now, in order to see how far the authority of the case of Shama Purshad 
Hoy Chowdry v. Jhi^rro Purshad Hoy Chowdry (10 Moore's I. A.' 203 ; s. c., 

3 W. R., P. C., 11) is applicable to the present, it is necessary to ascertain, in 
the first place, what the groCinds of that decision really were. The case was a 
very peculiar one. In the year 1821, Doorga Purshad, claiming to be heir to 
his uncle, brought a suit against Shama Purshad, a debtor to his uncle’s estate, 
for Rs. 23,024, the principal and interest due upon a bend. 

Pending this suit, Tara Purshad sued Doorga Ihirsliad for one half of the 
uncle’s property ; and in 1829 a com prom is(? was effected of that suit, under 
which Tara Purshad became entitled to a 6-anna share of the debt due from 
Shama Purshad. 

Subsequently to this Doorga Purshad obtained a decree against Shama 
Purshad for the principal and interest due upon the bond. From this decree 
Shama Purshad appealed to the Sudder Court, and pending that appeal in 
1831. there was a compromise of that suit also, under which Shama Purshad 
was to pay Rs. 27,127 at the end of three years, without interest ; in default of 
which payment Doorga Purshad was to be at liberty to realize the amount. 
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This compromise was made without Tara Purshad’s knowledge, and Shama 
Purshad did not pay the stipulated amount at the end of the three years. 

, r 

III this state of things Tara Purshad, in March 1835, brought another suit 
against Doorga Purshad, claiming a 6-anna share of the bond-debt and interest 
due up to the commencement of Doorga Purshad’s hrsc suit in 1821 ; and in his 
plaint he reserved to himself the right of bringing another suit for his share of 
the interest upon the bond-debt from 1821 to the 27th May 1829, on which 
day Doorga Purshad obtained his decree against Shama Purshad. 

This suit was carried through the Courts of this country up to the Sudder 
Dewany Aclawlut, where eventually a decree was made against Doorga Purshad 
for the entire amount of principal and interest sued for. 

[40 J From this decree Doorga Purshad appealed to the Privy Council, who 
decided in 1849 that the decree of the Sudder Court ought to be reversed, and 
that Doorga Purshad was not lialile to Tara Purshad for the whole amount of 
his G-iii.na share and interest of the debt. Their Lordships held that Doorga 
Purshiul ought to be considered as a trustee for Tara Purshad, and was only 
responsdiio for so much of the debts as he actually received, or without his 
wilful default might have recovered, and an order was made accordingly by 
their Lordsliips that the decree of the Sudder Dewany Adawlut should be 
reversed ; that Doorga Purshad should be declared liable to Tara Purshad for a 
G-anna share of what he had received or might thereafter receive, or what he 
might have received but for his wilful default, for and in respect of the sum of 
Rs. 24,217-12-17, and the interest thereon, and the case was referred back to 
the Sudtler Dewany Adawlut to ascertain and carry out and enforce the rights 
and liabilities of the parties as above declared. 

From the 11th of March 1835, when the above suit was commenced, to 
the 5th duly 1849, when the judgment of the Privy Council was pronounced, 
upwards of fourteen year.s had elapsed ; and during that interval, in the year 
1H42, an action was brought in this country by Tara Purshad against Doorga 
Purshad to recover Rs. 4,392-12-9, being the amount of interest on the 6-anna 
share of the bond-debt, for which in his previous proceedings he had reserved 
his right to sue : and in this action he obtained a decree for the Bs. 4,593-12-9, 
with interest at 12 per cent., amounting to Rs. 11,127-15-3, which he accordingly 
paj^i thus -Bs. 8,200-7-3 on the 2Hth of April 1848, and Rs. 2,927-8 on the 
4th August 1857. 

Several attempts were made by Doorga Purshad to have this decree for 
interest dealt with and adiustec* by the Sudder ‘ Dewany Adawlut as part of 
the entire subject-matter of the first suit upon which the Privy Counoil had 
passed their judgment ; but failing these attempts, ho brought asuit against Tara 
Pui’shad to recover back the Rs. 11,127-16-3, which he had been unjustly com- 
pelled to pay. This was decided against him by the Courts of this country and 
was taken on appeal to the Privy Council, where the judgment was given, 
which has been [41j| the subject of so much discussion, and which is insisted 
upon here by the plaintift’ as a conclusive precedent in his favour. ^ 

Their -Lordships in that case distinctly affirmed the well-known principle 
of law, that in this country as in England money recovered under a decree or 
judgment cannot be recovered back in a fresh suit so long as the^decree or judg- 
ment under which it was reversed remains in force. They go on to say, that this 
rule of law rests upon the ground that the decree or judgment must be consider- 
ed as subsisting until it has been reversed o.r superseded by some ulterior 
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proceedings. But whereJ i6 has been so reversed or superseded, the money 
paid under it; may be recovered back. 

Their Lordships then go on to say/that the decrees in ihis country under 
which the sum of Rs. 11,127-15-3 was recovered were in fact superseded by the 
order of Her Majesty in Council in 1849. That orderthey considered extended not 
only to the claim of the plaint in the particular suit in which it w^as made, l)ut 
to the adjustment of the rights and interest of the parties in tiie entire subject- 
matter of that suit. The order had declared Doorga Purshad to be a trustee 
for Tara Purshad of the whole 6-anna share of the bond and interest, and it iiad 
directed the Sudder Dewany Adawlut to adjust and enforce the rights and 
liabilities of the parties in accordance with the directions of the Privy Council. 

If this order had been obeyed by the Sudder Dewany Adawlut, as their Lord- 
ships say it ought to have been, the interest in question, Rs. 11,127-15-3, would 
have been refunded to Doorga Purshad by t })0 order of the Sudder Dewany 
Adawlut under, and by force of, their Lordships’ previous decree, because that 
decree had superseded and annulled what their Lordshi[)s call tlio “ doDoiidoiit 
and subordinate decree ” which had been obtained for the interest. But as tlio 
Sudder Dewany Adawlut failed to take any steps to carry out. tlio directions 
of the Privy Council, their Lordships considered that the Bs. 11,127 were re- 
coverable by a fresh suit, and they, accordingly, revosed the decree of tlio 
Sudder Court and adjudged to the plaintiff that amount wdtli interest at 12 
per cent. 

C42] Now two things appear to me clear from this judgment, /irfil, that the 
Privy Council had no intention of questioning the authority of tlie rule laid 
down in Mamot v. Hampton (2 Sm. L. 0., 375, 6th od. ; 405, 7th ed.) ; on the 
contrary, they distinctly affirm it, because they say, that as long as the decree or 
judgment under which money has been obtained remains in force, iio money 
paid under it can bo recovered back; and, secondly, that their Lordships’ judg- 
ment is based entirely upon this principle, viz., tliat the effect of the order of 
Her Majesty in Council niadd in 1849 was not only to reverse tlie judgment in 
the case which was then sub judice, but also to supersede anti annul ipso facto 
the decrees which had been made in another suit. 

I have searched in vain to find any other instance in which the decree of 
an Appellate Court in one suit J)a.s been held to have the legal effect of annulling 
or altering ipso facto a decree made by a subordinate Court inanotlicr suit;but 
of course we are bound here to treat the decision of the Privy Council as binding 
upon us as far as it goes, and to deduce as carefully as we can from tJio langu- 
age of the judgment what was the gj'ound upon which thoir Lordbliii)s considered 
that the order made in th6 first suit in 1849 had the effect of su])erseding 
the decree for Rs. 11,1^7 interest. 

It appears to me that the only explanation of the apparent difficulty is 
this, — that, in the decree of 1849, their Lordships assumed to deal, and were 
in fact dealing, not only with the actual claim made in the suit, but with the 
status and rights of the parties with reference to the whole subject-matter of it. 
They ^olared that Doorga Purshad was a trustee of Tara Pur8l)ad upon certain 
terms rod conditions, and they directed the Court here to adjust the rights and * 
liabilities of the parties in acpordance with that declaration ; and as the interest 
of the bond (Rs. 11,127) formed part of the fund in respect of which the trust 
had been declared, their Lordships considered, that altliough a decree had been 
obtained in tlie Courts here for the interest, that decree was as much dealt 
with and superseded by their judgment as the decree which had been 
made with reference to the remainder of the bond-debt. Upon this 
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[433 ground, and upon this ground only, it appears to me their Lordships’ 
judgment proceeded ; and I do not understand that they intended to overrule 
the principle laid down in Marriot v. Hampton (2 Sm. L. 0,, 37f5, 6th ed.; 405, 
7th ed.), or to proscribe a different rule of equity in this country from that 
which obtains in England. 

It does not appear to me that their decision can be considered as govern- 
ing the present case, unless wo can find that the decree made by their Lordships 
on the 25th of March 1873, reversing the first judgment for the enhanced rent, 
had the legal effect per sc of superseding or modifying the subsequent decrees 
for enhanced rent obtained between the year 1864 and the 25th of November 
1875. 

Now, on looking at the language of their Lordships in that decree, 1 cannot 
discover that they dealt, or intended to deal, with anything else than the actual 
subject-matter of the suit upon which they were engaged. Their judgment 
involves no change in the mutual relation of the parties. Their Lordships 
give no directions to tlio Courts of this country as to adjusting the parties’ 
rights or liabilities. They simply decide the question, whether or no the plaintiff 
was or was not entitled to enhance the plaintiff’s rent, so that unless wo are to 
hold that in every ca.se the decree of an Appellate Court has tlie effect of supersed- 
ing or modifying every other decree inconsistent witli it which may have been 
made between the same parties in any othoi suit brought in a subordinate Court 
upon the same subject-matter, f do not see how wo can consistently say that the 
decree of the Privy Council of tlie 25th March 1873 has superseded or 
modified the subsequent decrees for enhanced rent obtained by the present 
defendant. 

It will 1)0 observed tliat in the case of Doonja Parshad against Tara Purshad 
the decree, which was superseded bv the judgment of the Privy Council, was 
for interest which that judgment had declared not U) he payable, and which 
their Lordships had in fact directed the Sudder Dewany Aclawlut to restore to 
Doorga Purshad ; so that the effect of Her Majesty’s order, according to the 
view whicli their Lordships took of it, was to supersede the decree for interest 
altogether, 

[44] Hut h(»re the case is very different. Their Lordshijis here have given 
no direction which could have the effect of superseding or altering any other 
decides ; and it is not contended that those .suhseqiumt decrees are absolutely 
superseded. It is said that they are only modilied ; or, in other words, that 
the Privy Council judgment has had the effect jicr sr of altering a judgment for 
one sum into a judgment for another sum. 

But if that is so, and if this principle is to bo consistently carried out, the 
amount of costs ought to be altered also. The doctrine is certainly a novel one, 
and if we are to apply it in all cases, as of course we must (if wo are to act 
consistently) it will he attended with some strange consequences. The rule, if 
it is to be applied in the case of one of the parties, must be applied also in 
the case of the other ; thus if in a suit like the present a claim can bo made by 
•the tenant to recover sums which be has overpaid to the landlord, the ifeidlord 
ought to have a corresponding remedy if the s^te of things wore reversed. 
Suppose, that in the original suit the Courts here had decided that the 
landlord was not entitled to the enhanced rent, but the Privy Council 
overruled that judgment, and decided that he was so entitled ; and suppose 
also, that pending the appeal to the Privy Council, the landlord had brought 
several suits for the enhanced rent, hut in each had only recovered the original 
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rent ; if the above principle to be carried out, the landlord would be entitled, 
in a fresh suit, to recover the enhanced rent which he had failed to recover 
in his subsequent suits here, and to which the IVivy Council had declared him 
entitled. * 

So again, if tlic rule is to apply to cases of landlord and tenant, it must 
apply to all other cases wheio tlio relative rights of ])arties are determined in 
one suit, and claims founded on those rights are euiforcuul in subsetjuent suits. 
The case of Shaina Purshad Hoy Chowdhry \\ Ilnn o Purskud Hoy Chmodknj (10 
Moore’s I A., 203 ; S. C., 3 \V. K., P. C., 11) was not a case between landlord 
and tenant. 

Thus, for instance, A sues 13 to recover the value of coal which he claims 
as having been taken out of his coal mine. The question depends upon whether 
B has a right to take the coal [43] From a particular aioa ; and A obtains u 
decree for damages upon the ground that B has no such right. B appeals to the 
High Court ; meanwhile B continuing to take the coal, A brings another suit 
against him foi- damages, and recovers. Tlie High Court. I'cvorses the original 
decree : R may then sue for the damages, which he has paid in the second action, 
as money liad and received to liis use. 

But if this is to he law, the converse proposition ought to hold good also, ™ 
that is to say, supj)ose the decree in tlie first suit to he iri favour of R, on the 
ground that B had a riglit to get the coal, anil A apjxsalod, and pending the 
appeal A l)rought another suit against B and failed ui)ou the same ground. 
The Court of ap|)eal reverses tlio final decree. Surely A ougI)t to ho entitled to 
recover by a fresh suit the value of the coal which was duo to him in the second 
action. It would ho a palp iblo injustice to allow one party to avail himself 
of tlie judgment of the Appellate Court, and not the other. 

Tn the cases above mentioned, the question as to tlio sum to l)e recovered 
would be tolerably simple. But 8up])ose a case of this kind : A sues B for 
damages for liuilding a house upon two pieces of land which he claims, Black- 
acre and White-acre, the question is. whether B lias any right to do this. 
The Court decides tha( he lias not, and awards damages to A. 13 ajipcals. 
Meanwhile, the building still going on, brings a fresh suit lor damages, whicli 
he has a right to do for the continuing trespass, and recovers further damages. 
The Court of aiipcnl reverses the lirst judgment in part, upon the ground tliat 
B had a right to build on Black-acre, hut not on White-acre, and reduces the 
damages accordingly. Can B sue to recover part of the damages incurred inihe 
second action ? and if so, what part, and how is the amount to he ascertained ? 
In other words, to what extent, if at all, has the judgment of the Appellate 
Court superseded or altered the decioe of the subordinate Court? Then again, 
it must be borne in mind that if a decree of one Appellate Court is to have the 
oH’ect of reversing or altering decrees in other suits, the same oilect must be 
given to a decree of any other A])pellate Court under similar circumstances. The 
decree of the Privy Council as an Apfiellate Court cannot [46] have a ilifVcront 
effect from that of the High Court or the District Coiu t, or the Court of the 
Subordinate Judge in its appellate capacity. 

Th*s, suppose tliat in a suit by a landlord against a tenant for enhanced 
rent, the Munsif gives the plaintiff a decree. The case is apj)oalod to the 
Subordinate Judge, who reverses the Munsif ’s judgment. Meanwhile a second 
decree has been obtained before the Munsif for the enhanced rent, and the 
tenant has paid the amount. The tenant, under these circumstances, would be 
enabled by force of the judgment of the Subordinate Judge, to recover from the 
landlord the amount which he has overpaid under the second decree. But the 
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landlord then takes the Subordinate Judge's judgment upon special appeal to 
the High Court ; and the High Court reverses that judgment, affirms the 
Munsif's. The consequence would be^that the landlo^ would be entitled to 
recover in a third suit the sum which he had previously recovered from the 
tenant in the second suit. 

If this state of the law is to prevail in this country, it is difficult to see 
where litigation is to stop ; or when people’s rights are even to be considered 
finally determined. If in cases like the present it is right that the English 
rule should be departed from at all, it appears to me that a review of judgment 
would be not only the most complete, hut the most appropriate and unobjection- 
able remedy ; but this point we are not asked to decide in the present reference. 

The only question before us is, whether the present suit will lie ; and I am 
strongly of opinion that it will not. I consider that it does not come within 
the principle of the case of Shama Purs had Boy Chowdhry v. Hurro Pur shad 
Boy Chowdhry (10 Moore’s I. A., 203 ; S c., 3 W. R., P. C., 11) decided by 
the Privy Council ; and I cannot help deeply regretting the conclusion at which 
the majority of my learned brethren have arrived. 

It is a conclusion directly opposed to what I consider a valuable and 
well established rule of law ; and I believe that it will be attended with most 
inconvenient and mischievous consequences. 

[*7] The case will bo sent back to the Division Bench for final disposal 
and speaking only for myself, I trust that the very serious question involved in 
the case may bo taken upon appeal to the Privy Council. 


H0TB8. 

[1. 8UPERBESS10N OF DECREE— 

(а) (1879) 5 Cal., 589, was a case in which the decree for enhanced rent had been 
passed conditional on the confirniation by the Appellate Court of a decree in a previous 
suit ; on reversal of which the decree was held to be superseded. 

(б) In (1898) 20 All., 237, it was held that the principle would apply only to a reversal or 

supersession by a competent Court ; an order of the Board of Revenue in respect of 
rent was not given this effect. 

(c) Whether review proceedings are the appropriate remedy : — (1888) 13 Bom., 330. 

II. Effect of supersession— 

(a) Res-judicata — 

Wher** .separate decrees arc given in cross-suits. The unappealod decree will not operate 
as res judicata in respect of the appealed decree (1906) 2^ Mad., 333, F. B. : 16 M.L.J. 63. 

(b) Mesne Profits on Restitution — 

(i) Mesne profits may bo granted for the period during which possession was had under 
the decree : — (1894) 21 Cal., 989. 

(ii) Such right to mesne profits is not a decree, however, and oonsequontly cannot be 
attached : — (1901) 24 Mad., 341. 

III. EMFOROmO RESTITUTION- 

(a) The right to restitution might be enforced by suit or by summary process in execu- 

tion, under Sec. 683, 0. P. C. 1882 (1908) 36 Cal., 266 ; (1889) 13 Mad., 437 ; see 

per contra (1907) 29 All., 348. 

(b) See. 588, C.P.C. 1882 was held not to apply to Review or Privy Council Appeal 

(1906) AU., 665 ; (1898) 20 All., 139. 

(c) The C. F« C. 1906, has changed the law. 
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The C. P. C. 1908, see. 144*' enacts as follows : — 

(i) Wherei'and in bo far as a decree is varied or reversed, the Court of First Instance 
shall, on the application of any party entitled to any benefit by way of .Restitution or other- 
wise, cause such restitution to be made as will, so far as may be, place the parties in the 
position which they would have occupied but for such decree or such part thereof as has been 
varied or reversed ; and for this purpose the Court may make any orders including orders 
for the refund of costs, and for the payment of interest, damages, compensation and mesne 
profits, which are properly consequential on such variation or reversal. 

(ii) No suit shall be instituted for the purpose of obtaining any restitution or other 
relief which could be obtained by application under sub-section (1).] 

[ 8 Gal. 47 ] 

PRIVY COUNCIL. 

The 18th and 19th April and 14th May, 1877. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, 

AND Sir R. P. Collier. 

The Delhi and London Bank, Limited Judgment-creditors. 

versus 

Orchard Judgment-debtor. 

. On appeal from the Chief Court of the Punjab.] 

Limitation {Act XIV of 1859). ss. 20, 21 — Execution of decree — 
Interpretation of Statutes — Res judicata — Act VJll of 1869, s. 2. 

A decree was obtained in the Court of the Deputy Commissioner of Delhi on the 5th 
October 1866, prior to the date when Act XIV of 1859 was extended to the Punjab, viz., the 
1st of January 1867. On the 22nd of October 1869, an application admittedly bona fide, was 
made for execution, but the application was refused on the ground that it was barred by lapse 
of time, and no appeal was brought against that order. A subsequent application for execu- 
tion was made on the 4th of May 1871, which was also refused on a similar ground. On 
appeal, the Commissioner and Chief Court confirmed this order. Held, reversing the decision 
of the Court below, that execution of the decree was not barred by s. 21*, Act XIV of >859. 

In interpreting statutes, the words * must ’ and * shall ’ may, in some cases, be substituted 
for the word ‘ may,’ but only for the purpose of giving effect to the intention of the Legisla- 
ture. In the absence of proof of «uoh intention, the word ’ may ’ should be taken as used in 
its natural, i.e., in a permis&ive, and not in an obligatory, sense. 

In construing s. 21, Act XIV of 1869, the words “ nothing in the preceding section shall 
apply to a judgment in force at the time of the passing of the Act,” mean that nothing in the 
preceding section should prejudicially affect the right of a creditor under a judgment in force 
at the time of the passing of the Act, and the words “ but process of execution may be issued, 
Ac.,** mean that notwithstanding anything m the preceding section, execution might issue 
either within the time limited by the law in force when the Act was passed, or within three 
years next after the passing of the Act, whichever should first expire. 

* [Sec. 21 : — Nothing in the preceding section shall apply 
Preceding section not to to any judgment, decree, or order in force at the time of the 
apply to judgments, etc. , passing of this Act, but process of execution may be issued either 
in force at the passing of within the time now limited by law for issuing process of 
this Act. execution thereon, or within three years next after the passing 

of this Act, whichever shall first expire.] 
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[48] An order passed by a Court rejecting a band Jide application by a judgment-creditor 
for the execution of his decree on the ground that the period allowed by hiw for execution 
had expired, held iio*^to be an adjudicatioil* within the rule of res judicata, or within s. a, 
Act VIII of 1869. 

[This portion of the hcadnotc is incorrect. Sec per MelvILL, J in A/rtii/wunf/t v. 
Venkatesk (1881), 6 Bom., 654, at p. GO 

“ It appears to us that the above order was not in the nuture of an adjudication at all, 
and that the doscrii^tion of it in the hoadnotc to the report in the Indian Appeals, and still 
more the de.scription in the hcadnote to the Calcutta report, is incArrect ami gives an errone- 
ous idea of the meaning of the Judicial Committoe’.s observation.” 

Sec further extracts from this and ocher casu-> given in the footnote at 3 Cal., p. 58 infra.^ 

The appellants in this caso obtained a decree against the respondent in 
the Court of the Deputy Commissioner of Delhi on the 5th October 18GG, and 
on the 22nd October 18G1) applied to the Deputy Coiniiiissioner to luive the 
decree transferred to the Civil Court at Meerut for execution. This application 
was refused by the Deputy Comini.ssioner on the lOtli December i8G9, on the 
ground that, as tlie decree was of date prior to the 1st January IHG7, when 
Act XIV of 1859 was extended to the Punjal), the period within vvhicli it could 
have been executed was, under the law of the Punjab, one year only, unless 
leave to extend the time had been obtained from the Commissioner, and such 
leave had not been obtained. No appeal was brought against this order. 

A subsequent application for execution, made on tlio 4th May 1871, was 
likewise rejected by tlic Deputy Commis.sionor, whose order was confirmed by 
the Commissioner of Delhi on the IHth August 1871, and atterwards, on appeal, 
by the Chief Court of tlio Punjab. But on a review of their judgment, on the 
17th March 1873, the Chief Court hold that the effect of the ajiplication of the 
22nd October i8G9, was to keep the decree alive, and that the subsequent 
application having lieen made within three years Iroin the date of the first, was 
in time under the provisions of s. 20, Act XIV of 1859. Subsequently, how- 
ever, on the 31st July 1874, on a second review of tlioir judgment, a majority of 
the Judges of the Chief Court (Messr.s. BoULNOlS and Melvill, Mr. Thoknton 
dissenting) reversed the order of Llio 17th March 1873, and restored the order 
of the Commissioner of Delhi, dated the 18th August 1871, which declared the 
application to be liarred. 

The cases which were before the Court were conllicLing, viz., on tlie one 
hand, Bni Udekwar v. Mulji Naran (3 Bom. II. C. Rep., C., 177) and 
Makunda Valiui BaLacharya v. BiUiram (5 Bom. II. C. Rep., A. C., 102), decided 
by the Bombay Higli Court, [49] in which it was held that ss. 20 and 21 
must be read iudependently of each otiier : and that in tlie case of a judgment, 
decree, or order in force at the time of the passing of Act XIV of 1859, the 
creditor must, within the time limited by the Act, do all that is necessary to 
procure process of execution to bo issued, and that if he failed to do so the 
decree could not be executed ; and on the other hand, Kamjalnechitm Ghosal v. 
Bonamalee MuUick (B. L. E., Sup. Vol., 709), decided by a Full Bench of the 
Calcutta High Court, and certain oases in that Court in which that decision 
had been followed (see (hegoryv. Juggat Ckundcr Bmierjee, 5 W, E., Mis., 17 ; 

* [Soc. *20 .—No process of execution .shall issue from any 
Timo for enforcing oxe- Court not ostablishod by ttoyal Charter to enforce any judgment, 
cation of judgment, &o., of a dei;ree, or order of such Court, unless some proceeding shall have 
Civil Court nob eatablished been taken to enforce such judgment, decree, or order, or to 
by !^yal Charter. keep the same in force, within throe years next preceding the 

application for such execution.'] 
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Doargachurn Boy v. Dinomoy&e Delia, 6 W. R., Mis.. 14 ; Huronath Bose v, 
Muddun Mokun Chuckurhutiy , 6 W. R., Mis., 40 ; Nawarja Chowdhry v. Bam 
Kanaye Doss, 7 W. R.. 330), in which jt was held thafc as. 20 and 21 must 
be read together and that process of execution of a decree ol^tained before the 
passing of Act XIV of 1859 may be issued within the time mentioned in s. 21, ' 
without any prior proceeding having been taken, hue when it- is sought to 
execute such decree after three years from the time of tiie passing of the Act. 
process of execution shall not he issued unless some proceeding within the 
meaning of a. 20 shall have been taken to enforce the decree within tliree years 
next preceding the application for execution ; and the case of Karuppanan v. 
Muthannan Servey (6 Mad. H. C. Rep., 105). in which the view of the Calcutta 
Court was follow^. The case of Rhidoy Krishna Gkosey. Kailas Chafidra 
Bose (4 B. L. R., F. B., 82), decided by a Full Bench of the Calcutta High 
Court, was also relied upon as supporting this interpretation of the Act. 

Mr. Boulnois and Mr. Melvill, in accordance with the view taken by the 
Bombay High Court, allowed the review, holding that process of execution was 
barred. 

Mr. Thornton, the dissentient Judge, followed the construction put on 
ss. 20 and 21 by the Calcutta High Court. 

The Chief Court of the Punjab having refused to certify the case as a lit 
one for appeal, the appellants petitioned Her Majesty in Council for special 
leave to appeal, which was granted under an order dated the 28th July 1875. 

[JO] Mr. Leith, Q.C., and Mr. Graham for the Appellants.— According to 
the true construction of Act XIV of 1859. the Appellants were not barred from 
having execution against the defendant on this decree, which was in full force 
at the time when execution was applied for. The interpretation put on the Act 
by the Chief Court of the Punjab is erroneous. Having regard to the general 
intent of the Act, and the sections immediately preceding s. 21, it was clearly 
not meant to take away the remedy on judgments in force when the Act passed 
or came into operation, or to place these judgments in a worse position than 
those obtained after the Act began to operate. The words in s. 21 — “ nothing 
in the previous section shall apply to judgments in force at the time of the 
passing of this Act," — must be interpreted to mean tliat nothing in s. 20 should 
apply prejudicially to existing judgments. That was the only reasonable 
construction which could be put on the language of the Act, and was the one 
adopted by the Calcutta High Court in the case of Kangalcechui'n Ghosal v. 
Bonomalee Mullick (B. L. R.. Sup. VoL, 709). When three years from the time 
when Act XIV of 1859 passed had expired, the benefit conferred by s. 21 was 
lost to the holders of old decrees, who had then only the provisions of s. 20 to 
look to. By Act XIV of 1870, which repeals a variety of enactments which had 
become obsolete or useless, the Legislature repealed s. 21 of Act XIV of 1859. 
It clearly would not have done so had it not considered that all old decrees had 
by that time either become inoperative or had been brought within the operation 
of s. 20. The Bombay decisions which would read ‘ may * in the second 
sentence of s. 21 as ' must were opposed to the view followed in the decisions ^ 
of the Calcutta and Madras High Courts, and were opposed to the most 
approved rules for the interpretation of statutes ; as to which, see Maxwell on 
the Interpretation of Statutes, p. 209, and Baron Parke’s observation in Becke v. 
Smith (2 M. & W., at p. 195) ; see also Boddam v. Morley (26 L. J., N. S., Ch., 
438). As to the proceedings sufficient to keep a decree alive, see Maharajah 
Dhm'oj Mahtah Chand Baliadoor v. [51] Bxilram Singh (13 Moore's I. A., 479) 
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and Kristo Kinkur Roy v. Rajah Burrodacaunt Roy (14 Moore’s I, A., 466 ; s. c., 
10 B. L. E.. 101). 

Mx. Doyne foc-th© Eespondenfc. — ^he finalorder of the Punjab Court was 
, right in law, and should he confirmed. The appellants’ application for execu- 
tion on the 22nd October 1869, was rejected by the Deputy Commissioner as 
out of time. The appellants took no steps to dispute that ruling. No appeal 
was brought against the order of the Deputy Commissioner, which, conse- 
quently, became final. There being thus a previous adjudication to the effect 
that execution was barred, the application to execute could not be renewed. 
The matter was res jn-dicata. 

Apart from this objection, the second application was clearly inadmissible. 
The decree sought to be executed was governed either by tlie Punjab Code, 
which fixed one year as the period witliin which execution should be applied 
for, or it was governed by the provisions of Act XIV of 1859, which had been 
extended to the Punjab on the 1st January 1867, and under which a period of 
three years from tlie date of such execution was fixed as the limit for execution. 
As held by the High Court of Bombay, the plain words of s. 21 of the Act 
declare that the extension of time which may bo had under s. 20 in the case of 
judgments obtained after the ])assing of the Act, do not apply to judgments 
obtained before the passing of the Act ; the words “ pa.S8ing of the Act ” being 
in this case understood as equivalent to the extension of the Act to the Punjab. 
The appellants, whose judgment dates from October 1866, in applying for execu- 
tion in May 1871, can have no benefit from the proceedings taken in October 
1869, because s. 21 gives no effect to such proceedings as keeping alive the 
decree. Since, under s. 21 of Act XIV of 18.69, three years was an absolute 
limit to the appellants’ right to execute, it made no difference that at the time 
of the second application for execution that sectioi^ had been repealed by Act 
XI V of 1870. The period of three years had run against the appellants in 
January 1870 ; they had suffered a bar [32] of their right to execute, and it was 
expressly provided by the repealing Act that it should not affect the validity of 
anything already suffered. 

Mr. Leith in reply. -There was no abandonment of the proceedings to 
enforce execution under the application of October 1869. An arrangement was 
come to with the defendant under which further payments were received from 
him. That was a sufficient reason for not appealing against the order of the 
Deplity Commissioner, [Sir J. CoLViLE.— If these payments did not keep 
your decree alive, your sufficient reason is gone.l There is no ground for 
saying that our proceedings were not bond fide. As to the contention that our 
application is in a matter already adjudicated, there is no decision to bring the 
case within the rule as to res jtidicata. If s. 21 Act XIV of 1859, restricted 
the period for executing decrees obtained before the .Act was extended to the 
Punjab to three years from the date of such execution, that limit had at the 
time of our second application to execute been swept away by Act XIV of 1870. 
[Sir M. Smith.— Not if you bad already suffered a bar of your remedy.] We 
{^all have the advantage of what we have done, and are safe under s. 20, Act 
XIV of 1859. 

* Cur. adt\ vulL 

The Judgment of their Lordships was delivered by 

Sip B. Pieaoook. — This is an appeal from a judgment and order of the 
Chief Court of the Punjab, dated the 31st July 1874, reversing on review a 
former judgment and order of the same Court of the 17th March 1873, 
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and thereby disallowing the execution of a decree obtained by the appel- 
lants against the respondent for the recovery of a sum of Ks. 14,408-14: for 
debt and costs. * ^ 

The judgment was recovered on the 5th of October 1866, in the Court of 
the Deputy Commissioner of Delhi. Subsequently to the decree, the defendant 
made various payments on account up to the month of October 1869. On the 
22nd of that month the plaintiffs presented a petition to the Deputy Commis- 
sioner, claiming a balance of Rs. 19,227-3 for [533 principal and interest, and 
praying that, after ascertaining the amount to be recovered, a certificate might 
he sent to the Civil Court at Meerut, transferring the decree, in order that it 
might be executed in that Court. 

It is unnecessary to refer particularly to all the proceedings which took 
place on that petition ; it is suflicient to say that, on the iOth of December 1869, 
the Deputy Gorninissioner made the following order:-— “The decree is of a 
prior date to the introduction of Act XIV of 1859. It should he executed 
according to the civil law of the Punjab : and as, according to the said law, the 
period of one year was fixed for its execution, and in case that period expires, 
the rule is that tlio decree sliould be executed by obtaining tlie sanction of the 
Commissioner ; and as on the report sent for obtaining sanction the Com- 
missioner did not pass any order either giving sanction or an^ other order, and 
as it is not witinn the ])owor of this Court to execute sucli a decree, it is ordered 
that the petition be sent to the record-room.” 

There can be no doubt that the application made on the 22nd October 1869, 
was bond Mo, and, indeed, the learned Counsel for the respondent has very 
properly admitted that it was so. 

No appeal was preferred from the order of the lOth December 1869, but 
the defendant, notwithstanding the order, made further payments on account. 

On the 4th May 1871, the plaintifl's, alleging that the payments made were 
not sufficient to cover the interest, and claiming a balance of Rs. 23,772-13-7, 
made a fresh application to the Deputy Commissioner for a certificate 
and transfer of the decree to tlie Court of Meerut for execution, and prayed 
that a summons might be issued under the provisions of Act VIll of 1859. 
Upon that petition the Deputy Commissioner, on the 6th May 1871, made the 
following order : — “ As Ihe tipjdication for execution lias already been rejtycted 
and sent to the record-room, and now the period for execution has expired 
totally, it is ordered that the application be rejected and sent to the record- 
room.” 

With reference to the statement that the period for execution had totally 
expired, it may be as well to jioint out [54} that Act XIV of 1859 was extended 
to the Punjab on the 1st January 1867, and consequently that the period of 
three years from the time when the Act came into ojieration in the Punjab had 
expired before the application of the 4th May 1871, was made. On the 30th 
June 1871, the Deputy Commissioner refused to review his judgment, and on 
the lOth July of that year the plaintiffs appealed to the Commissioner, who, on^ 
the 18th August 1871, dismissed the appeal, holding, amongst other things, that 
the three years’ grace under the limitation law expired on the 1st January 1870, 
and that a mere petition for execution which was dismissed was not sufficient 
to keep a decree in force. 

The case was appealed to the Chief Court of the Punjab, which at first 
rejected the appeal. Subsequently, a Full Bench of that Court, on the 
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17th of Mttfoh 1878, upon review, decreed the appeal with costs, and revere- 
ing the orders of the lower Courts, ordered and decreed the appellants' 
application for e:'.ecution with costs and the costs of the appellants in the 
Appellate Court. They said ** The application for execution in 1869 to the 
Assistant Commissioner at Delhi was, in the opinion of this Court, a Ifond fide 
proceeding to enforce the decree of 1866. It was a proceeding to enforce the 
decree, and not merely to keep the decree in force. Before the expiration of 
three years from the date of that proceeding the present application was tiled." 

Subsequently, on the 31st July 1874, upon a review of the judgment so 
given on review, the Chief Court reversed their decree of the 17th March 1873, 
upon the ground that the decree having been obtained before the introduction of 
Act XIV of 1859 into the Punjab, the case must be governed by the provisions 
of s. 21, and not by s. 20. The case was decided by Mr Justice BOULNOIS and 
Mr. Justice Melvill upon the authority of the cases of Bai Udckwar v. MiUjt 
Naran (3 Bom. H.C. Rep., A. C., l77) and Makunda Valad Balacharya v. Sltaram 
(5 Bom H. C. Rep., A. C., 102). Mr. Justice Thornton held a contrary opinion, 
and recorded his reasons for dissent. It was not contended that the decision of 
the [55]Chief Court of the 17th March 1873, was incorrect for any other reason 
than that aff orded by the words of the 2l8t section of the Act. 

The case de|)ends upon the proper construction to be put on ss. 20 and 21 
of Act XIV of 1859. The following are the words of those two sections : — 

** 20. No process of execution shall issue from any Court not established 
by Royal Charter to enforce any judgment, decree, or order of such Court, 
unless some proceeding shall have been taken to enforce such judgment, decree, 
or order, as to keep the same in force, within three years next proceeding the 
application for such execution." 

21. Nothing in the preceding section shall apply to any judgment, 
decree, or order in force at the time of the passing of this Act, but process of 
execution may be issued, either within the time now limited by law for issuing 
process of execution thereon, or within three years next after the passing of this 
Act, whichever shall first expire." 

It was pointed out in the case of Ham Sahai Sing v. Shoo Sahai 
(B, L. R», Sup. Vol., 492 : s.c., 6 W. R , Mis., 98) that, according to the 
literal wording of s. 20, no process of execution could ever issue to enforce a 
judgment, even within a week from the date of it, unless some proceeding had 
been taken to enforce or keep it in force within three years next before the 
application for execution ; and it was held that such a construction was 
Obviously insensible, and that the meaning of the section was that no process of 
execution should be issued to enforce a judgment^ or order of a Court not 
established by Royal Charter after the expiration of three years from the date 
of it, unless some proceeding to enforce it, or to keep it in force, should have 
been taken within three years next before the application for such execution. 
That was held to be the proper construction of s. 20, both in that case and in 
the subsequent Full Bench case of Kangalce Chum Ghosaly. Bonomalee MuUick 
(B. L. R., Sup. Vol., 709). In the latter case it was held that, under the 2l8t 
^'section, execution might issue after the expiration of three years from the time 
of the passing of the Act to enforce a judgment' which was in force at the 
time ^hen the Act was passed, provided some proceeding to enforce the judg- 
ment witibio the meaning of s. 20 had been taken within three years next 
preceding the application for execution. That decision was followed by the 
High Court of Madras in the case of Karuppanan v. Muthanna/it Servey (5 
Mad. H.O, B0 Pm1O5). 
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The High Court of Bombay put a different construotion upon s. 21. The 
cases are those of Bai Udekwar v. Muljt Naran (3 Bom. H. C. Bep., A. G., 
177) and Makunda Valad Balacharya Sitaram (6 Bom. g. 0. Rep., A. C., 
102), referred to in the judgment now under appeal. They held that the words 
** nothing in the preceding section shall apply to judgments in force at the 
time of the passing of this Act ” could not be rejected without violating a 
fundamental rule for the construction of statutes ; and that the words may l)e 
issued " should be read as ** must be issued" ; and the Chief Court treated the 
words judgment in force at the time of the passing of this Act " as applicable 
to a judgment in force at the time of the eictension of the Act to the Punjab, 
though not in-force at the time of the passing of Act XIV of 1859. 

It cannot be disputed that the construction put upon the Act by the High 
Court at Calcutta, if permissible, was equitable, and i)revented what must 1)0 
admitted to be an inconvenience and injustice. Indeed, if the construotion put 
upon the Act by the High Court at Bombay, and by the Chief Court in the 
Punjab, is correct, a judgment-creditor could not, after the three years, have 
enforced a judgment which was in force in the Regulation Provinces when Act 
XIV of 1859 was passed, for a judgment which was in force in the Punjab at 
the time when the Act was extended to that province, however diligent he 
might have been in endeavouring to enforce his judgment, and however unable, 
with the use of the utmost diligence, to get at the property of his debtor. 
Such a construction would cause great inconvenience and injustice, and give 
the Act an operation which would retrospectively deprive the creditor of a 
[37] right which he had under the law as it existed in the Regulation Provinces 
at the time of the passing of the Act, and in the Punjab at the time of the 
introduction of it. Their Lordships are of opinion that such a construction 
would be contrary to the intention of the Legislature. 

There is no doubt that in some cases the word ‘ must,’ or the word ‘ shall,’ 
may be substituted for the word | may ’ ; but that can bo done only for the 
purpose of giving effect to the intention of the ijegislature ; but in the absence 
of proof of such intention, the word * may ’ must he taken to be used in its 
natural, therefore in a permissive, and not in an obligatory, sense. 

On the construction of this inartiticially drawn statute their Lordships are 
of opinion that the words “ nothing in the preceding section shall apply to a 
judgment in force at the time of the passing of the Act ’ mean that nothing in 
the preceding section should prejudicially affect the right of a creditor 
under a judgment in force at the time of the passing of the Act : and that the 
words “ but process of execution may bo issued " moan that, notwithstanding# 
anything mentioned in the preceding section, execution might issue either within 
the time limited by law, or within three years next after the passing of the Act, 
whichever should first expire. 

It appears, then, to their Lordships that the words “ nothing in the pre- 
ceding section " (as used in s. 21) mean that the prohibition laid down in s. 20 
should not apply to judgments in force at the time of the passing of the Act. 

Without expressing their concurrence in all the I’easoning of the Full Bench 
in the Calcutta case above cited (Kangalecchum Ghosal v. Bonomalee MulLick, 
B. L. R., Sup. Vol.. 700), their Lordships are of opinion that that decision* was 
correct, and that the application made to the Court of the Deputy Commissioner 
of Delhi, on the 22nd of October 1869, being bond fide, though unsuccessful, 
was a proceeding to enforce the judgment within the meaning of s. 20 ; and 
that that proceeding having been taken within three years next preceding the 
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application made on the 4th May 1871, to which the judgment [ 58 ] now under 
appeal relates, such last-mentioned application was nob barred by the 21st 
section ot Act XJ.V of 1859, and ougkt to have been granted. 

It was contended that the rule res judicata applied, and that the applica- 
tion made on the 4th of May. 1871 was barred by the order of the Deputy 
Commissioner of the 10th day of December 1869, from which no appeal was 
preferred. But their Lordships are of opinion that the order of the lOth day 
of December 1869 was not an adjudication within the rule olres judicata, or 
within B. 2 of Act VIII of 1859.* 

• [Upon this sentence, see the explaiiiitiou of WBSTliOPi*, C.J., and Mblvill, J.. in 
Maiyimath v. Venkatesh (1861) 6 Bom., 84 at p. 00 : — 

" It appears to us that the above onler \vu not in the n iture of an adjulicatioii at all, 
and that the description of it in the head-note to the rupoit in the Indian Appeals, and still 
more the description in the head-note to the Oaleutta Report is ineorrcet and gives an 
erroneous idea of the meaning of the Judicial Committee’s observations. The Deputy Com- 
missioner did not, in fact, decide that the application was time-barred, nor did he decide 
anything. He simply said that, he could not execute the decree without the Commis- 
sioner's sanction, and as the Commissioner had not given the sanction which had been 
applied for, nor made any other order, it was not within nis power to execute the decree and 
therefore the application must go to the record-room. The Judicial Committee might well 
say that this was not an adjudication within the rule of res jtuiicala or within section 2 of 
Act Vlll of 1859. We do not think that the question, whether a decision that an applica- 
tion is time-barrod is res judicata is ni any wiiy concluded by thp observation of the Privy 
Council in The Delhi and Lomlon Dank, Ld. v. Orchard, but wo think that it is cuiicludcd by 
necessary inference from the jiidgiiiont of the same tribunal in Mungul Pershad v. Cfirija 
Kant (fl I. A., 123).” 

lu Dhonkal v. Phakkar (1868) 15 All., 84 F. B, at p. 99, Sir JOHN FiD(}K observed as 
follows : — 

” It. will bo noticed that Sir M. WESTKOrP, C.J., and AfELVILL, J., in giving thatcxplaiia- 
tiou of the decision of their Lordships of the Privy Council sought for the explanation in the 
reasons given by the Deputy Commissioner for ordering the petition to ’ be sent to the record- 
room’ and did not lay any stress upon the words used having been ‘ be sent to the record- 
room ’ instead of the words ‘be dismissed.’ T think the explanation given by Sir M. 
WKSTBOrP, C.J ., and MBLVILL, J., of the views which may have inHueiiccd their Lordships of 
the Privy Council is probablv correct, and if it be, it follows that in considering the effect of 
an order passed by a Court in a proceeding for the execution of a decree wc inu»t be guided 
by the reason staled for making the order and iii>t by the mere phraseology employed in the 
formal direction which concludi's the order.” 

In Khosal Chandra Itoff v. Ukil Afhli (1909), 14 C. W. N. 114, M 00 KKH.IEB and VINCENT, 
JJ., observed as follows : — 

” As was pointed out by Mr. Justice MELVILIj with the coiicurrciice of WESTROPP, C.J., 
in^he case of (1881) 6 Bom., 54, the order in the case before the Judicial Committee which is 
set out in the ludgmciit of Sir BARNES PK.ACOCK was very peculiar in its terras. It did not 
decide that the application was barred hy limitation. It was simply to the effect that as the 
^saactioii ot the Commissioner which was required under a local law had not been received 
'the application for execution must be sent to the record-room. This could not be treat^ 
as an adjudication that the application was tinic-barred. This explains why the Judicial 
Committee hold that the order relied upon as a bar was not an adjudication. We may add 
that from the reportof the case in the Indian Appeals (4 I. A., at 13) it is fairly clear that Sir 
Barnes Peacock intended to limit the decision to the question whether the doctrine of ren 
judicata applied to cases in execution ; this is obvious from the observation made by him in 
course of the argument of the counsel for the respondent. The wider question, whether upon 
general priAoiplos of law, an order made in the course of execution proex^edings ought to be 
allowed to be rc-opened at any subsequent stage of the proceedings, does not appear to have 
been raised before the Judicial Committee. This explains the guarded statement that the 
order relied upon as a bar was not an adjudication within the rule of resjildicata or within 
section 2 of Act Vlll of 1859. If this view were not t/iken of the true effect of the decision of 
the Jltdioial Committee in The Delhi and Lmtdon Bank, Ld. v. Orchard, 3 Cal. , 61, we should be 
driven to the oonclusion that it is inconsistent with at least three subsequent decisions of the 
Judicial Committee, namely. Mungul Pers^iad Dtchit v. GirijaKant Lahiri (1881) 8 Cal., 81, 
Bam Ki/tpal v. Bup Kuari (1883) 6 All., 269, and Bani Ram v. Nanhu Mai (1884) 7 AH., 109; 
and it is worthy of note that the judgment in the first and second of these casis was delivered 
by Sir BABNE8 PEACOCK who was also a party to the judgment in the third ca-ie. These cases 
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For the above reasons their Lordships will humbly advise Her Majesty 
that the judgment and order of the Chief Court cf the Punjab of the Slst of 
July 1874 be reversed, and that the judgment and order of the 17th of March 
1873 be affirmed and stand in force ; and that the defendant do pay to the 
plaintiff's their costs incurred in the Chief Court of tlie Punjab subsequently 
to that decree. The respondent must pay the costs of tins appeal. 

Appeal allowed. 

Agents for the Appellants ; Messrs. Johnaloii, Farqiihar and Leech. 

Agent for the Kespondenc : Mr T. L. Wilson, 


NOTES. 

lA.—KEf: JUDICATA OR PRINCIPLE OF “JUDGMENT OF 
THE CASE” WITH REFERENCE TO SUESEQUENT 
PROCEEDINGS IN THE SAME SUIT. 

I. MISTAKEN VIEWS AS TO THE AUTHOBITY OF THIS CASE, THE HEADNOTE 
BEING INCORBECT— 

Tb« hcadnote is incorrect. 

This decision has been explained in subsequent eases : — (1881) f> Bom., .04 ; (1893) 15 AIL, 
84 ; (1901)) 14 C. W. N., 114, as tint decidiiuf that there ran bt‘ no bar of or aiialogouK to re.H 
judicafa in execution procseedings. See the extracts from those judgment^ given ni our foot- 
note at 3 Cal., 58. 

II. THE PRINCIPLE— 

The principle has been stated thus by Mr. Uuhm Ohand iu his lies Judicata (1894) at 
p. 769 (h. 29C) 

** Under a principle analogous to that of res jtalicaia, a decision in a prior stage of a 
civil suit or other proceeding in regard to any point, is held to be a bar to a fresh decision on 
that point in all the subsequent stages of that suit or proiseediiig " 7'his has been especially 
applied to execution proceedings. 

“ A decision at oiu; stage of exjcutioii proceedings cannot lie questioned at a later stage 
of the proceedings not because it is ret Judicata under section 13 C. P. C., 188'2, but upon 
general principles of law, for if it wore not binding, then* would be no end to litigation *’ : — 
(1881) 8 Cal., 51 ; (1883) 0 AIL, 269 ; (1884) 7 AIL, 102 ; (1909) 14 C. W. N., 114. 

III. THE AUTHORITY OF THIS CASE— 

This case is still an authority as illustrating the cases to which tlie above principle does 
not apply : — ^ 

(1881) 6 Bom.. 54 ; (1893) 15 AIL, 84 F. B. ; (1909) 14 C. W. N.. 114. 

'J’he rule understood to be laid down by this case has been stated thus . — 

When an execution case is struck off the die or dismissed upon a ground other than a « 
distinct finding that the decree is incapable of execution, or that the decree-holder’s right is 
barred by limitation, or by any other law. or on some ground touching the merits, its dis- 
missal whether termed as dismissal for default or as struck off the 61e, does not operate to 
bar a fresh application for execution ; — (1893) 15 AIL, 84 F. B. 

affirm the doctrine that a decision at one stage of execution proceedings cannot bu questioned 
at a later stage of the proceedings, not because it is res Judicata under sec, 13, C. P. C., but 
upon general principles of law, for if it wore not binding there would be no end to litigation. 
We are, therefore, not prepared to interpret the deci.sion of the Judicial Oommittec in 
The Delhi and London Bank, hd. v. Chchard, 3 Cal., 47,a8laying down any general principle 
of law inconsistent with the principle enunciated in the three subsequent decisions to which 
reference has been made, and this view we may add has been taken by a Full Bench of the 
Allahabad Higlj Court in the case of Dhrmkal Singh v. Phakhar Singh, (1893) 15 AIL, 84 at 
p. 98.] 
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IV. ILLOSIRATIORB— 

J. Bar to siibsequent proceedings — 

(а) 1 . That applioation was not time-barred *.--(1881) 8 Cal. , 51 : 8 1. A . , 123; 13 All. , 564. 
2. That applioation ie time-barred : — (1882) 9 Cal., 65 ; (1881) 6 Bom., 54. 

(б) 1. Liability to attachment and »aleof family property : — (1891) 15 Mad., 403. 

2. Freedom from attachment : — (1886) P. R. No. 4. 

(c) Construction that decree had awarded future mesne profits : — (1883) G All., 269 ; 11 

1. A., 37 reversing (1880) 3 All., 141. 

(d) Construction that under the decree interest was payable: — (1384) 7 All., 102: 

III.A. 181. 

//. No bar to subsequent proceedings — 

(a) Dismissal for non-appearance of parties: — (1900) 14 C. W. N., 114; (1893) 16 All., 
84 P. B. 

(5) Dismissal of application which contained alternative prayer to execute two instal- 

ments on applicant's expressing his unwillingness ; — (1908) 32 Bom., 296. 

(c) Notice calling upon the respondent to give up possession (in a case of restitution on 

reversal of decree) : — (1880) 6 Cal., 203. 

(d) Restoration of application for execution dismissed for default: — (1893) 18 Bom., 429. 

(e) Where the objection raised to execution was raised not in the character of judgment- 

debtor but in quite another and independent character which should have been 
adjudicated on under C. P. C., 1882, s. 331 : — (1889) 17 Cal., 57. 

See also (1900) 28 Cal.. 122 ; (1905) 10 C. W. N., 209. 

Y. OTHER CASES WHERE THE PRINCIPLE HAS NOT BEEN APPLIED- 

(a) An order primd facie only of an executive character could not possibly have the 
effect of res judicata unless the judgment-debtor being called on to dispute, if he 
wished or if he could, a certain proposition of right and consequential demand of 
relief or action by the judgment-creditor, had then either failed in bis contention to 
the contrary, or, at any rate, allowed the judgment to go by default ”: — Per WBHT, 
.7., in (1887) 11 Bom., 5:77. 

The same principle is applicable to proceedings in appeal : — (1880) 12 All., 578, See also 
6C.L.R., 127. 

(b) “ The doctrine of res jttdicata does not apply when the decree with regard to 
which a question arises is really different from that with reference to which it had 
arisen before, as the matter in issue in the two cases will be different — Hukm 

• Cfiand, 

1 . A decree being for the payment of a sum annually for maintenance, dismissal of an 

application for one year’s maintenance no bar to a subsequent application for the 
amount due under the decree in respect of another year : — (1894) 18 Mad., 482. 

2. A decree confirmed on appeal is also deemed to'' oe different from what it was 

before confirmation : — (189.3) 18 Bom., 203 ; (1894) 19 Bom., 258. 

B.— INTERPRETATION OF STATUTES. * 

I. CONSTRUCTION OF THE LIMITATION ACT AGAINST LITERAL SENSB- 

Partitiou suit, Limitation Act, 1871, Arts. 127 and 143 :— (1883) 7 Bom.^ 297. 

II. RETRO-ACTIVITY OF STATUTES AFFECTING PROCEDURE- 

(a) Law of limitation applicable to execution proceedings is the law at the time and not 
that at the institution of the suit : — (1883) 7 Bom., 459. 

(6) The Legislature, while possessing the power to divest existing rights, is not to be 

understood as intending to exercise that power retro.spectively to any greater extent 
than the express terms of, or necessary implication from, its language requires 
(1881) 5 Bom., 653. 
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(1) Priority of registered instruments : — (1881) 5 Bom., 653. 

(2) Imprisonment for debt : — (1877) 2 Bom., 146. 

(8) Application to make legal representative defendant : — (1881) 8 Bom., 26. 

111. THE MEANING OF **MAT’*~ 

* ‘ There is no doubt that in some cases the word* ‘ musif* or the word ' shall ’ may be sub- 
stituted for the word ‘ nuiy,' but that can be done only for the purpose of giving effect to the 
intention of the Legislature 3 Cal., 57. 

The meaning of such words as “ may ” and “ shall be lawful ” is the same, whether there " 
is or is not a duty or obligation to use the power which they confer. They are potential and 
never (in themselves) significant of any obligation ”. — Per Lord 8el borne in Julius v. Lin'd 
Bishop of Oxford (1880) 6 A. C., 214. 

“ The words ‘ it shall be lawful' are not equivocal. They are plain and unambiguous. They 
arc words merely making that legal and possible which there would otherwise be no right 
or authority to do. They confer a faculty or power and they do not of themselves do more 
than confer a faculty or power. But there may be something in the nature of the thing 
empowered to be done, something in the object for which it is to be done, something in the 
title of the person or persons for whose beiiedt the power is to be exorcised, which may 
couple the power with a duty aud make it the duty of the per.son in whom the power is 
reposed to exercise that power when called upon to do so. .\iid the words, ‘ it shall he 
lawful ' being according to their natural meaning permissive and enabling words only, 
it lies upon those, as it seems to me, who contend that an obligation exists to exercise this 
power, to show in the circumstances of the case .something which according to the principles 
I have['mentioned, creates the obligation." — Per Lord Chancellor Cairns in ibid. 

1 do not think the words, ' it shall be lawful ' are in themselves ambiguous at all. They 
are apt words to expre.ss that a power is given ; and as fac^c the donee of a power may 
either exorcise it or leave it unused, it is not inaccurate to say that, pt'imd facie, they are 
equivalent to saying that the donee may do it ; but if the object for which the power is con- 
ferred is for the purpose of enforcing a right, there may be a duty cast on the donee of the 
power to exercise it for the benefit of those who have that right, when required on their be- 
half. Where there is such a duty, it is not inaccurate to say that the words conferring the 
power am equivalent to saying that the doinsi must exorcise it." —/Vr Tjord Blackburn 
in ibid. 

Statutes which authorise persons to do acts for the benefit of others, or, as it is sometimes 
said, for the public good or the advancement of justice, have often given rise to controversy 
when conferring the authority in terms simply enabling and not mandatory, lii enacting 
that they ‘ may ’ or ‘ shall if they think Jit ' or ‘ shall have poiret' or that 'it shall he lauful' 
for them to do such acts, a .statute appears to use the language of mere permission but it has 
been so often decided as to have become an axiom that in such cases, such expressions may 
have — to say the least — a compulsory force, and .so would seem to be modified by judicial 
exposition. On the other hand, in some cases, the authorised person is invested with a dis- 
cretion, and then those expressions seem divested of that compulsorv force : — Maxwell, Inter- 
pretation of Statutes (4th ed.), p. 360. 

Soe%lso per Gockburn, C. J., in The Queen v. Bishop of Oxford (1879) 4 Q. B. D. 245 
at 258, 259. 

See the following cases where the natural meaning was adopted : — 21 Cal., 832; 17 Cal., 
329 ; 15 Bom., 216 ; 22 Bom., 384 ; 7 All., H79 : and the following cases where an obligatory 
meaning was given : — 4 -\ll., 61.5; 13 Bom., 37.3 
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'J» re MURRAY [1877] 


[tCal. Bg] 

IN THE INSOLVENT COURT. 

The 21st and 24th August, 1877, 

♦ Present : 

Mr. Justice Kennedy. 

In re Murray, an Insolvent. 

Ex parte Dwarkauafch Mitter. 

Insolvency — Ordei' and disposition — Insolvent Act — 11 and 12 
Viet., c. 21, s. 24 " — Goods pledged Iry insolvent and re- 
delivered to him on commission sale. 

M, who carried on the business of a watch and clock-maker in Calcutta, borrowed from DM 
Bs. 6,000, for which he gave a promissory note, and, as collateral security for the payment of 
which sum, he pledged certain articles consisting of watches, clocks &c., with DM. The 
articles remained [B9] for some months in the custody of DM, who then ro-doliverod them to 
M for sale on comifiission, the proceeds to bo .applied in liquidation of the debt. M gave a receipt 
for the articles, and some of them were sold by M on those terms. On the 2nd of May 1B77, 
JIf filed his petition in the Insolvent Court, and such of the articles as remained unsold came 
into the possession of the Official Assignee. On an application by DM claiming the articles 
and praying for an order directing the Official Assignee to return them, it was alleged that it 
was customary for European jewellers in Calcutta to receive articles on commission sale, and 
it was contended that such receipt did not divest the true owners of possession. Held, the 
articles were rightly vested in the Official Assignee. Oil the facts, the insolvent was the 
true owner of the goods. DM's interest ceased when he ceased to have possession of the 
goods ; the receipt in this view only amounted to an agreement to sell and apply the proeoeds 
in liquidation of the debt, and it could have been proved and a dividend recovered on it 
under the insolvency. Even if the interest of DM did not cease, the goods were in the 
order and disposition of the insolvent, there being nothing to show any publicity or notoriety 
in the change of possession of the goods. No amount of evidence would convince the 
Court that there was a custom purchasing goods from a retail dealer and leaving them with 
him for commission sale. 

Svmhle . — No such arrangement would be upheld as against the Official Assignee. 

wae an application for an order that the Official Assignee should 
make over to the claimant, Dwarkanath Mitter, certain articles which had 
come into his possession as assignee of the estate of the insolvent. 

The affidavit of Dwarkanath Mitter in support of the application stated 
that, on the 7th of December 1874, the insolvent, who carried on the business 
of a watch-maker and jeweller in Calcutta, borrowed from him Hs. 6,000, for 
which he gave a promissory note payable three months after date ; and as 

*(11 A 12 Viet., sec. 24: — And be it enacted, that if any insolvent who shall fllohia peiftion for 
his discharge under this Act, or who shall be adjudged to have committed an act of insolvency, 
shall voluntarily convey, assign, transfer, charge, deliver, or make over any estate, real or 
personal, security for money, bond, bill, note, money, property, goods, or effects whatever, to 
«any creditor, or to any other person in trust for or to, or for the use, benefit and advantage of, 
any creditor, every such conveyance, assignment, transfer, charge, delivery, and making over, 
if made when ita insolvent circumstances, and within two months before the date of the 
petition of such insolvent, or of the petition on which an adjudication of insolvency may have 
^ooeeded, as the case may be, or if made with the view or intention, by the party so con- 
veying, assigning, transferring, charging, delivering, or making over, of petitioning the said 
Ckmrt for hisdisohaige from custody under this Act, or of committing an act of insolvency, 
shall be deemed and is hereby declared to be fraudulent and void as against the assignees of 
such insolvent.] 
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collateral security for the payment of which sum, he pledged certain articles 
consisting of clocks, chronometers, «&c.. with Dwarkanath Mitter ; and those 
articles remained in his custody for three or four months^; that Dwarkanath 
Mitter subsequently, at the insolvent's request, sent the said articles to the 
insolvent on commission sale, and obtained a receipt for them ; that the insolvent 
was, according to the custom of the European jewellers in Calcutta, in the 
habit of receiving articles on commission sale, and some of them were so sold 
by the insolvent ; that, on the 2nd of May 1877, the insolvent filed C60] his, 
petition in the Insolvent Court, and the Official Assignee, among other things, 
took possession of the articles remaining unsold, and as he declined to make 
them over to the claimant without an order of Court, this application was 
made for an order directing their return. 

Mr J. G. Apear for the claimant, as to the jurisdiction of the Court to 
entertain such an application as this, and that it was not necessary to bring 
a regular suit, referred to Llewellyn v. O'Dowda (Taylor’s Rep., 169). He then 
contended that the result of the transaction between the claimant and the 
insolvent was not to effect such a transfer to the latter as would subject the 
goods to his order and disposition on his becoming insolvent. It was cus- 
tomary to leave articles with tradesmen, as for instance watch and clock 
makers, and carriage-makers ; but the fact of their being so left did not have 
the effect of inducing persons to give greater credit to such tradesmen, and 
such articles were not liable, on the insolvency of the trader, to pass to the 
Official Assignee as being in the order and disposition of the insolvent. It 
is a well-known custom in Calcutta for jewellers to take goods as agents and 
sell them on commission sale. In such a case the goods would not be in 
the order and disposition of the insolvent ; see Priestley v. Pratt (L. R., 2 
Exch., 101). The insolvent was only an agent for sale, and there was 
no consent that he was to be the reputed owner ; see Smith v. Hiulson (34 
L. J., Q. B., 145 ; per BLACKBURN, J., p. 151) ; Loadv. Green (15 M. A W., 216); 
Griffiths on Bankruptcy, ed. pf 1867, p. 463 ; Bindley on Partnership, 3rd ed., 
1193 ; Ex parte Brown (3 Mon. and Ayr., 471 at p. 476) ; Ex parte Gledstancs 
(3 Mon. Dea. and De Gex, 109). See also the class of cases referred to in 
Bindley on Partnership, 1158, where goods are entrusted for a particular 
purpose to a person who subsequently becomes insolvent; Ex parte Wanng 
Uo Ves., 345) ; Ex parte Frere (Mon. McAr., 263). 

Mr. Piffard for the Official Assignee submitted that there was nothing 
to show that the goods passed actually into the possession of the claimant. [Mr. 
Apear. — That was I thought [61} admitted.] The desire and intention of 
the parties was that the goods should be sold as those of the insolvent. They 
were in the order and disposition of the insolvent, and are rightly in the hands 
of the Official Assignee.” 

Cur. adv. vult. 

KpnnCMlyt J. — In this case I have no difficulty in determining that the 
Official Assignee ought not to make over the goods to the applicant, and to 
direct that he should defend any suit that may be brought against him. I am 
not so sure that the strongest ground of the assignee's claim is the reputed 
ownership clause, because so far as I can judge, on the facts, the insolvent was « 
not only the reputed but the real owner. The allegation is, that the goods were 
{dodged to the applicant, who re-delivered them upon certain terms, — that is to 
say, that the insolvent should sell them ; and, as I understood Mr. Apear to 
say, should apply the proceeds in liquidation of his debt. Now, as I take it, 
at oommon law, the interest of the pledgee of goods ceased by his oeasing 
to have possession cf them at least by his own consent, and the Contract 
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Aot does not seem to me to change this. It describes pledge as a bailment, 
and the natural inference is, that when the bailment comes to an end, 
the pledge does so likewise. We kave then the goods in the hands of the 
insolvent discharged of the applicant’s lien and subject only to the terms of the 
receipt, which, at the outside, only amounts to an agreement to sell the goods 
and apply the proceeds in liquidation of his debt ; for breach of this the appli> 
cant could prove and recover a dividend. 

Even if, however, the applicant were in a position to put his claim higher, 
and to rely on his having an interest in the goods, I do not think he can escape 
the operation of the order and disposition clause." As Mr. Pififard pointed out, 
there is not anything to show in what way the applicant took possession of 
the goods ; nothing to point out that publicity and notoriety of change of pos- 
session or of ownership which in Limjard v. Messiter (1 B. & C., 408) was 
held so important. It is true tiiat a vvell-estab[623lished course of trade as 
in Ex parte Watkins (L. R., 8 Ch., 520) will prevent the mere possession of 
goods inferring such reputation of ownership as to bring the goods within the 
statute, otherwise some most useful branches of commerce would become 
impossible, as for instance commission agency, leasing chattels, and possibly 
even pawnbroking. But the usage must be well established. Ex parte Loverinq 
(L. R., 9 Ch., 624), and above all the transaction must be clearly bond fide. 

Now, without going into the question suggested in Ex parte Watkins (L. R., 
8 Ch., 520, at p. 531), which points out the difference of position of goods in 
a retail shop, 1 may say that no amount of evidence would convince me that 
there was a practice or custom of purchasing goods from a retail dealer and 
leaving them with him for commission sale ; and I may further say that I do 
not think that any arrangement by which in substance and effect one creditor 
secures a preference as to the proceeds of certain goods over the others by an 
arrangement which leaves the goods in the manual power of the bankrupt, can 
ever be' upheld. The most formally drawn conveyance, by which the goods 
were assigned to tlie creditor with a provision that they ^ere to be returned to 
the debtor’s shop, and then sold by him and tlie i)roceed8 applied in liquidation 
of his debt, would fail. Why should this transaction be supported which only 
differs from that by the real meaning and intention not being clearly and 
explicitly stated — a difference which does not tend in its favour. 

^ Any other doctrine would, in truth, sweep away the whole iirinciple of the 
order and disposition clause. 1 have not been referred to any one single case 
in which the property in dispute Wcas a personal chattel in the manual posses- 
sion of the bankrupt, and the claimant claimed it as a mortgagee, where such 
claim was allowed. The cases of Spackman v. Miller (,12 C. B., N. S., 659 ; 
S. C., 9 Jur., N. S., 50) and Hornsby v. Miller (l E. &*E., 192 ; S. C., 5 Jur., 
N. S., 938) are intended as complementary to each other. The one shows the 
result of an arrangement operating as a re-demise of mortgaged goods, and 

12 Viet., c. 21, sec. 23 : — And bo it enacted, that if any such insolvent shall, at 
the time of filing his petition, or at the time of filing the petition on which an adjudication 
of insolvency shall be made by the consent and permission of the true owner thereof, have 
in his possession, order or disposition, any goods or chattels whereof such insolvent is reputed 
* owner, or whereof he has taken upon him the sale, alteration, or disposition as owner* the 
same shall be deemed to be the property of such insolvent, so as to become vested in the 
Official Assignee of the Court by the order made in pursuance of this Act- : Provided 
that no assignment or transfer of any ship or vessel or any share thereof, made as a security 
for any debt either by way of mortgage or assignment, duly registered according to the 
provisions of any Act or Acts of Parliament now in force or hereafter to be passed for the 
registering of British vessels, shall be invalidated or affected by reason of such possession, 
order, or disposition of the same as aforesaid.] 
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if 

thus preventing the pos-L^S] session during the time being with the consent 
of the true owner* and the other* when the possession is consistent with the 
mortgage deed. I believe it to be impc^sible and against tlj^e spirit of the Act 
by any conveyancing device to give a lien for money advanced upon goods 
previously the property of the bankrupt* and returned to or permitted to remain 
with him. The power of so borrowing money would be much more dangerous 
than that of raising money by sales at an undervalue equivalent to the amount 
which would be advanced on pledge. Such sales would, in many cases, be 
strong evidence of criminal intention in the original purchaser of the goods* 
or at any rate would lead to speedy discovery. 

Application rc/uscd. 

Attorney for Dwarkanath Mitter: Baboo 1\ C. Mookerjce. 

Attorneys for the Ofiicial Assignee : Messrs. Orr and Harris, 


NOTES. 

[REPUTED OWNERSHIP OF THE INSOLVENT— 

See In re William Waisnn cl‘ Co., Ex parte Atkin Brothers (1904) 2 K. B., 768, C. A. 

'* Tn our opinion, it is oB.sential before a Court can hold that one man's goods arc to be 
taken to pay another man’K debts, because of the reputation of ownership of the bankrupt, 
that the goods should be hold and dealt with by the bankrupt in such manner and under 

such circumstances that the reputation of ownership must arise It has been 

couched in various words in the successive Bankruptcy Statutes, but this principle runs through 
thorn all, and the statement of Lord RedKSDALE inJoyv. Campbell (L Sch.& Lcf.. 828; 0 B.B., 
39) ... . that the true owner must have uncoiiscicntiously permitted the goods to remain 
in the order or disposition of the bankrupt justifies this statement. This does not mean, as 
we understand it, that ho must have intended that fahe credit should be obtained by the 
bankrupt’s apparent possession of the goods, but it does at least mean that the true owner of 
the goods must have consented to a state of things from which he must have known, if ho had 
considered the matter, that the inference of ownership by the bankrupt must (observe, not 
might or might not) arise**’ 

Tn the same case it was observed, It is obvious that in deciding this question as to the 
consentofthe true owner, one cannot leave out of consideration the true relation of the p.irties. 
The parties were not in fact vendors and purchaser-s. There is, as Sir (rcorge Jcsscl pointed 
out in Ex parte Britfht, 10 Gh. I)., 566, nothing to prevent a principal remunerating his agent by 
paying a commission depending upon the surplus which the agent can obtain over and above 
the price which will satisfy the principal ; but of (K>ursc. the sale must not, with the consent 
of the true owner, take place under circumstances from which customers generally will bo 
entitled to presume that the goods may or may not he the property of the bankrupt.” 

This was the case of a commission agency ; and it was hold on the facts that the reputed 
ownership did not arise. See also the explanation in the case of Shartnan v. Mason (1899) 
8 Q. B.. 079. 

Sec the case of Punithavelu Mudaliar v. Bashyam Aiyangar (1902) 25 Mad., 406.1 
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[SC11I.M] 

FULL BENCH. 

.•v — ■ 

The >i6th March, 1H77. 

Present : 

Sir Richard Garth, Kt., OhiefMustice, Mr. Justice Kemp, Mr. Justice 
Jackson, Mr. Justice Macphbrson, Mr. Justice Mahkby, 

Mb. Justice Pontipex and Mr. Justice Ainslie. 

The Empress 
versus 

Burah and Book Singh. ^ 

_______ ♦ 

[In fche matter of the Petition of Burah and Book Singh.] 

C. L. R. 161. ] 

Jurisdiction of High Court— Act VI of lbS6 —Act XXII of 1869, s. 9 — 
iC A^.5 Vicl., c. 67, s. 22 ; c. 104, .ss. 9, 11 and IS — H & 4 
Will. IV, c. 65 ~ 16 & 17 Viol., c. 96--17 & 18 
VtcL, c. 77 — Delegation, Power of. 

By Act XXn of 1869, certain districts were removed from the jurisdiction of the High 
Court, and by s. 5 the administration of civil and criminal justice was vested in such officers 
as the Lieutemant-Govornor of Bengal .should appoint. By s. 9 t the Lieutenant-Governor was 
empowered to extend all or any of the provisions of the Act to the Cossyah and Jyntoeah 
Hills. By a notification in the Calcutta Gazette of 4ih October 1871, the Lieutenant-Governor 
extended the provisions of the Act to the Cossyah and Jyntecah Hills, and directed that the 
Commissioner of Assam should [6i] exercise the powers of the High Court in the civil 
and criminal cases triable in the Courts of that district. The two prisoners were tried for 
murder in April 1876, and were 011 conviction sentenced by the Chief Commissioner of Assam 
to transportation for life. On appeal by the pri.soners to the High Cjpurt, held, by the majority 
of a Full Bench (Gauth, C.J., MaCPHERHON and PONTIFEX, JJ„ diasentiruf) , that the High 
Court had jurisdiction to ciitortain the appeal, and .such jurisdiction was not taken away by 
Act XXII of 1869. 

Per Curiavi. — The Govcrnor-(Vcneral in Council had ptiwcr by legislation to remove the 
districts from the jurisdiction of the High Court. 

•Per Jackson, Ainslie and Markby, JJ. (Kemp, -7., concurring) .—The Governor-General 
in Council had no power to delegate his legislative functions to the Lieutonaut-Govoruor of 
Bengal in the wa> he had done m Act XXTI of 1869. The power of delegation cannot be 
considered as validated by any long course of practice, nor sanctioned by the tacit recogni- 
tion of Parliament : Act XXII of 1669 is therefore so far invalid* 

Per Maopherson, J. (PONTIFEX, J., concurring), Such delegation is nowhere expressly 
prohibited, and does not bring the Act under any of the restrictive provisions of the Indian 

• Councils’ Act. 

Per Garth, G.J., and Maopherson, J. (Pontikbx, J., concurring).— The power of delega- 
tion now questioned had been exercised in many cases for a series of years previous to the 

* Criminal Appeal No. 482 of 1676, against an order of Col. Bivar, Deputy Commissioner 

• of Shillong, dated the 34th of April 1876. 

7 £ Sec. 9 : — The said Lieutenant-Governor may, from time 
Power to extend Act to to time, by notification in the CalctUta Gazette, extend, mutatis 
Jintia afid Naga Hills, and mutandis, all or any of the provisions contained in the Other 
to British portion of Khasi sections of this Act to the Jintia Hills, the Naga Hills, and to 
j 2 ills. such portion of the Khasi Hills as for the time being forma part 

of British India. 

Every sudb notifioation shall specify the boundaries of the territories to which it applies.] 
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pMBing o{ the Indian OotmcUs' and that Act (the iramen of which must have been 
OQgnizant of such oourse of praotics) mast be taken as impliedly approving of and sanction- 
ing Bttflh practice, which it would otherwise have declared illegal. Ji 

Per ftarth, C.J., JaekMiit Markby and Ainsliet JJ. (Kemp, J., concurring ), — The High 
Court has power to question the validity of the legislative acts of the Governor-Cleneral in 
Gottnoil. 

Per Haophenon, J. (PoNTIPEX, J., concwrringr).— The High Court has no such power if 
satisfied that the act is not within any of the prohibitions of the Indian Councils’ Act. 

Two prisoners, Burah and Book Singh, were convicted of murder by the 
Deputy CotnmiBsioner of the Gossyah and Jynteeah Hills, and were sentenced 
to death. On the 23rd of April 1876, the sentence was commuted to transpor- 
tation for life by the Chief Gommigsioner of Assam. On the 9th of eluly 1876, 
the officer in charge of the Kamrup jail forwarded to the High Court a petition 
of appeal from the prisoners. The appeal came on for hearing before Mabkby 
and Ainslie, JJ., who referred to a full Bench the question whether the High 
Court had any power to entertain these applications. 

Cis] On the 12th of September 1874, the reference came on for hearing, 
and was argued hy the Legal Rememhranoer (Mr. f{. BpJI) on behalf of the 
Bengal Government, before Sir R. Garth, C. J., Kemp, Macpherson, 
Markuy and Ainslie, JJ. 

On the 2nd of February, at the instance of the Government of India and 
before the judgment was delivered, the point was re-argued. 

The Advocate- General, Officiating (Mr. Paul), the Standing Counsel (Mr. 
Kennedy) t and the Legal Remembrancer (Mr. //. Bell) for the Crown. 

Mr. Phillips for the Prisoners. 

The Advocate-Oeneral, — The validity of s. 9, Act XXII of 1869, is first 
questioned. There is a further question as to whether the Governor-General in 
Council can affect the jurisdiction of the High Court. The latter point is con- 
cluded by Quean v. Meares (14 B. L. R., 106). [Garth, C.J. — Confine yourself to 
the invalidity of s. 9. Mr. Phillips. — Qiiemi v. Meares (14 B. L. R., 106) does not 
cover the point raised here. That case only decides as to the power to subject 
British subjects to another Court. Mahkby, J.— It does not go so far as to 
say that the Governor-General in Council may entirely abolish the jurisdiction 
of the High Court.] 3 A 4 Will. IV., c. 86, s. 43, gives full power to legislate 
concerning anything except certain matters specified ; s. 51 enacts that nothing 
in the Act shall affect the right of Parliament to legislate for India, and 
expressly reserves to Parliament control over the acts and proceedings of the 
Govemor-GenenU in Gouticil, and the better to enable that body to exercise the 
powers reserved, requires that ail laws and regulations made hy the Governor- 
General in Council shall be laid before Parliament. There, therefore, exists a 
complete check over improper legislation. The administrative power to establish 
Courts has existed unquestioned with the exception of a dictum throvm out by ' 
Sir L. Peel in the case of Biddle v. Tariney Churn Banerjee (1 Tay. & Bell., 391; 
see p. 404), the broad proposition of which is open to question. Many 
Aots have been passed which it is provided should come into operation 
on the notification of some person to whom discretion is given to bring 
CM] the Acts into force. [Macphebson, J. — That is a different point.] If it 
be admitted that the Governor-General in Council has power to depute authority 
to the Lieutenant-Governor to declare when certain Aots shall come mto 
foToe^ then the High Court has no jurisdiction to entertain this appeal. The 
Governor-General in Council can say that an Act shall come into force on the 
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happening of a certain contingency, say the death of a person. [JACKSON, J. 
— Suppose it be when the province shall have arrived at a certain stage of civi- 
lization ?] Then <rbe word of the LieutSnant-Governor can be taken. If there be 
no objection to the principle that an Act shall come into force on a date to be 
named by the Lieutenant-Governor, then s. 9 would have validity with reference 
to 8. 4. By Act VIII of 1859, the Local Government had power assigned 
to it to extend the provisions of that Act to any place. The intention 
of the Government is, that laws and regulations applicable in certain 
places, being inapplicable in other districts, shall not there have any force 
until those districts are prepared to receive them. This has actually been done 
with respect to the Garo Hills. [Garth, C. J. — 1 do not agree with you. 
The Governor-General in ■ Council had not come to any conclusion as to the 
Jynteeah Hills, and had delegated his authd^ity to the Lieutenant-Governor to 
come to a decision.] The argument now is as to the intention of the Legis- 
lature. The Governor-General in Council has the power to say that an Act 
shall come into operation when the Local Government shall direct — see Act VIIl 
of 1859, Bs. 387, 388. The High Court has not the power to try whether or 
not that power has been rightly exercised — see Sedgwick on Statutory and Con- 
stitutional Law, p. 137. The American books refer to Legislature with far 
more limited power than that of the Indian Legislature. In the Bhownuggur 
case, Damodar Gordhanw. Deoram Kanji {I.L.R., 1 Born., 367 ; S.C., L.R., 3 I. A., 
102) their Lordships of the Privy Council would not allow the political 
matters (the policy of a measure) to be argued. The High Court has no concern 
with political questions. The question whether or not a Court has been rightly 
[67] reconstructed cannot arise before the High Court. The jurisdiction having 
been once taken away, ceases to exist. By 16 k 17 Viet., c. 95, ss. 19 and 29, 
and 24 k 25 Viet., c. 67, s. 22, two things are provided, --viz., the power to 
legislate and that the laws should be made in Council. [GartH, C. J., — If the 
power given is to make laws in Council only, where would be the use of that 
restriction if the Governor-General is at liberty to say that any one in Bengal 
may have the same power ?] The Governor-General in Council could do so. 
But the question does not arise, as it is not to any one to whom he delegates 
the authority. Although there is no restriction placed on the subject of 
legislation, there is no restriction as to the mode of making the legislation 
operative. If Parliament considers it convenient to delegate authority to 
administrative oflBoers to carry out measures, why may not the Governor- 
Getieral in Council do so ? There is the same authority with respect to 
unexcepted subjects as there is in Parliament. [Garth, C.J. — His 
power being derivative, the Governor-General in Council has not as much 
power as Parliament.] Discretion is given to the Lord- Lieutenant of 
Ireland. Is it a bad law to say that a person* of competent capacity 
shall decide a certain point ? Is it a bad law to appoint a law officer of 
the Crown an arbitrator, when there are Common Ijaw Courts and the 
House of Lords to which the suitor could go ? [Markby, J.— Power deputed 
*to the Lord-Lieutenant might be said to be unconstitutional delegation, but no 
Court of law could question it. The more precise question would arise, 
whether the delegation was ultra vires ? The difference is that which exists 
between a sovereign Legislature and a derivative Legislature.] The question 
might be as to the subject, not as to the mode of legislation. [Garth, C. J. — 
But can the powers given to the Governor-General in Council alone be trans- 
ferred?] The powers are not transferred; all that there is done is that 
provision is made how those powers can be brought into force. [GabtH, 
C. J. — If the Lieutenant-Governor were not to notify any date, there would be 
no law, criminal or civil.] The word ' may ' here does not leave option to 
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the Lieutenant-Governor. >£y the wording, the Lieutenant-Governor is bound 
C68] to extend the Act, but within an unspeoified time. Having provided law on 
a eertain subject, the Act gave power to the Lieutenant-Govecnor to say when it 
was to come into force. There is no limitation as to ministerial duties. The 
time when a tax shall be imposed is not defined in an Act, nor the mode of 
operation, nor what kind of a horse, or what kind of a cart, shall be taxed. So 
long as the Governor-General in Council keeps within the subjects concerning 
which he is allowed to legislate, there can be a valid delegation of authority. 

A sub-agent can bind the principal ; Story on Agency, 14, Eossiter v. Trafalgar 
Life Assurance Association (27 Beav., 377), (Quebec and Eickmond Railway 
Company v. Quinn (12 .Moore’s P. C., 232). Matters wrongly decided and 
*illt>gically stated will be maintained if the contrary would disturb a settled 
state of affairs — Dumpor's case (3» Smith’s L. C., 41., 7th od.). 

There are a number of Acts passed since 184H under which there has been 
a delegation of authority. Among them are the following : Acts XXII of 1855 ; 
XIII of 1859 ; XXV of 1861 ; VI, XIV and XIX of 1863 ; XXII of 1864 ; XIV 
of 1865 ; XX of 1866 ; XXIII of 1867. See Maxwell on Statutes, p. 166, 

The Standing Counsel, — Act XIV of 1874 repeals Act XXII of 1869. 
[Macpherson, J. — That Act is of no effect, see s. 3. Mr. Phillips. — If the 
Act is repealed, there is no further necessity to argue.] 24 & 25 Viet., c. 67 (the 
Indian Councils’ Act), conferred powers on the entirely new Legislatures of 
Madras and Bombay. When this Act was passed, former restrictions were got 
rid of. 16 & 17 Viet., c. 95, then in force, conferred on the Legislature, after 
making provision for the appointment of certain .Additional Members, powers of 
making laws and regulations. 24 & 25 Viet., c. 67, shows a desire to extend 
the powers of the Legislature. That which it can, and that which it cannot 
do, are strictly defined. The fact that powers given are expressly limited shows 
that they would otherwise be unlimited. When Parliament passed this Act, a 
long series of Acts passed by the Governor-General was in existence. The long 
list [ 68 } of enactments bears very strongly on the construction of this Act. 
Parliament did not appeal to take away the power which had been, rightly 
or wrongly, professedly exercised. The presumption is that Parliament was 
cognizant of all concerning which it legislated. There is then that w^hich 
amounts to legislative sanction. The Governor-General in Council may not 
have power to give away legislative powers, but it has power to make a law. 
The law is to make the Lieutenant-Governor do a certain act. He f& by 
statute an executive officer, and can be compelled so to act. [Gahth, 0. J. — 
Then what becomes of the discretion of the Lieutenant-Governor ?] If there 
is an outbreak, say on the Punjab frontier, the Governor-General has power 
to suspend all laws and'leave districts at the will of a General. True, that 
would be in a case of emergency, but can a Court of law examine into motive ? 
Unless a construction can bear the strain both ways, it is not the true one. 
Parliament, in the regular course of its legislation, confers the duty on others to 
make bye-laws, or to fix a time at which a particular Act shall come into force. 
Parliament has never passed a single word of censure on the Indian Legislature 
for having adopted the same practice. By 32 & 33 Viet., c. 115, the Home Secre-^ 
tary in England was entrusted with the power to license hackney carriages, and* 
to fix a scale of fares, a power which it has been decided was validly conferred: 
Backing v. Jones (L. R., 6 C. P , 29, at p. 36). The Legislature is not to con- 
template the remote contingency that power may be conferred on an incapable 
peorson, but must assume that public officers will do their duty. Take a munici- 
pality as an illustration : there are certain acts which would be accounted 
xTifeuoes if committed within the boundaries, but not so if without the 
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boundaries. If a general municipal law were passed, and it was provided it 
should only apply to certain places mentioned in a schedule to that Act, could 
not a provision b^imade that the Act be afterwards extended to other places as 
they became ready for it ? Acts of this kind were passed during the mutiny 
while Sir B. PEACOCK was legal Member of CounciJ • see Acts VIII of 1867 
and XIV of 1857. [Jackson, J.— The mutiny was an emergency.] No 
[70] Act is passed unless there is a necessity for it, and these were passed 
very shortly before the passing of the Indian Gounc.ls Act; see Acts XXVIII 
of 1857 ; VI and XX of 1858 ; XX of 1859 ; 19 (fe 20 Viet., c. 36. The Peace 
Preservation (Ireland) Act contained certain sections of 11 & 12 Viet., c. 2, 
giving power to the Lord -Lieutenant to proclaim certain districts. The Act 
continued in force until 1870, when another Act was passed. The matter waa 
frequently agitated, and the points well known to the Legislature. If there is 
injustice done under an Act of the Legislature, indemnity might be afforded. 
Necessity or emergency for a measure cannot come into question. It is a 
question of state to he determined by tlie Legislative Council alone. If the 
High Court can question the policy of an Act of tlie Legislature, then it can 
be questioned by any Munsif*s Court. 

The High Court sits under a power conferred on Her Majesty by Parlia- 
ment to establish it ; there is a delegation of power when Courts of any description 
change or modify the practice of pleading. Under what authority are the rules 
issued V There is no authority contained in the Charter authorizing Judges to 
issue rules. [G ARTH, C. J . — There must be i)ower given to Judges to make rules 
to carry on work and for now Courts.] But a new Court must follow the 
common law in its procedure. In Equity Courts in England it is considered 
necessary to give statutory power. [Garth, C. J. — The old system of pleading 
had become the law of the land.] The practice of this Court as of the 
Queen’s Bench is a law of the Court. When the Legislature has once com- 
manded, the question of emergency cannot he questioned: Phillips v. Eyre 
(L. R., 4 Q, B., 225 ; S. 0. on appeal, 6 id., l). When war is imminent, the 
Government is cliarged by the very necessities of tlie case to take measures. 
The executive is charged with extended powers. No responsibility is taken 
away if a minister act in a manner vrhicli, under ordinary circumstances, would 
be illegal ; he at once becomes responsible to the tribunal of the country. The 
authority given to the Lieutenant-Governor was not delegated authority, but 
[71^ derivative. By Act XXXVIl of 1855, “ The Sonthal Pergunnahs Act," 
the*juri8diction of the Sudder Court was taken away. The following case and 
Acts were also quoted. Leverson v. Queen (L. R., 4 Q. B., 394); and Acts 
XIV, XXII, and XXTII of 1836 ; XVI and XXVI of 1837, as to the course of 
practice. 

Mr. Phillips for the Prisoners. — The questions to be argued are : (1) 
Has the power been validly deputed to tlie Lieutenant-Governor, i.e., is 
the Lieutenant-Governor validly authorized ? (2) Has the Governor-Geneial 
in Council the power which he here delegates ? Unless the Lieutenant- 
Governor has been authorized by the Imperial Legislature, he has not been 
validly authorized. Parliament has shown, by giving express powers, not only 
*that the power of the Govern or- General in Council is strictly limited' by the 
Acts, but that the power of delegation claimed had not been given ; see 24 & 25 
Viet., c. 67 ; s.' 6 (3 & 4 Will. IV, c. 85, s. 70) 8, 17, 18, 23; 24 & 25 Viet., c. 104, 
B. 18 ; 28 Viot., c. 1 6, s. 6. Parliament has not created a Legislature like itself ; it 
has only given oertain persons a certain limited power of making laws. Even a 
Colonial L^slature like itself has not all its powers as incident, and in fact has 
only the powers conferred : Doyle v. Falconer (L. R«, I. P. C., 328) ; FmUm v. 
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Hampton (11 Moore's P. C., 347). [Garth, C.J. — The cases decide that 
inherent privileges were not vested, but assume supreme legislative power.] True, 
but of a limited kind. It is not contended that withi« limits it has not 
supreme power. It lies on the Grown to show what power is vested in the 
legislative assembly. The contention on the part of the Crown is tliat since 
the English Parliament delegates authority, the Governor- Gen oral in Council 
has the same power ; then the Lieutenant-Governor also will have power to 
delegate the authority given to him to another. Section 6, Indian Councils’ Act, 
gives certain powers ; it shows that the Council had not tliose powers and that 
a section giving them was thought to bo necessary, and this expressly excepts 
the making of laws and regulations. The power in a Legislature with affirmative 
powers is not beyond [72] that which is expressly given ; as an incident, the 
power to the Lieutenant-Governor to extend an Act is not included. A power 
derived from tlie Imperial Parliament is limited by tlie Act giving power. 
Therefore, unless some authority be shown, the Legislative (Council has not the 
power claimed by it. The Lieutenant-Governor has not the powder to call a 
dead Act into life. The Lieutenant-Governor is deputed to exercise legislative 
discretion to the extent of seeing whether or not this law, or which portion of it, 
should be applied. The wisdom or propriety of a measure is not questioned, 
but the authority of the Governor-General in Council : the English Parlia- 
ment itself was not at one time supreme : Sedgwick on Statutory and Con- 
stitutional Law, p. 123. It is the Governor-General in Council who has 
authority to make laws and regulations, but hero it is not the Gover- 
nor-General in Council who has been legislating. It is the Lieutenant- 
Governor who has exercised legislative functions. Ministerial functions 
can be distinguished from legislative functions, which consist in the 
legislative consideration of what is necessary. Tlie Governor-General in 
Council has deprived himself of this power, and lias conferred it on the 
Lieutenant-Governor. Jurisdiction existed in the Supreme Court which was 
transferred to the High Court.^ Then by an order of the Lieutenant-Governor 
the whole jurisdiction of this Court may bo withdrawn, leaving the learned 
Judges drawing their salaries, but as nonentities. There are consequences as 
serious in holding this to be a valid Act as there may be in holding it to bo 
invalid. [PONTIFEX, J. — Jurisdiction was given by the High Court Charter; 
the Governor-General could not take away that jurisdiction.] The greater his 
power, the more necessary to secure the exercise of it by himself. The High 
Court, which was created by tho same power, and which may determine 
whether he has validly abolished all law, cannot be aboli.sliod by him. Absence 
of express condemnation cannot be construed as sanction by Parliament of an 
illegal cause. The Parliament is presumed to have before it only their own 
statutes in pan matenap — Maxwell on Statutes, p]). 27 and 28 ; but not all the 
Indian Acts which show an excess of power. No case goes as far as is required. 
As to [73j Leverson v. Qnem (L. E. 4 Q. B., 394) see the report, p. 404. This 
would give greater force to the user tlian to a preamble : Market llarboro Trus- 
tees V. The Kettaring Higkioay Board (L. R., 8 Q. B., 308), Wilson v. Kniihley 
(7 East, 135). This Act, XXII of 1869, cannot be upheld at all, unless the whole 
is valid. The Civil Procedure Code was hastened as to its operation with respect 
to provisions whicli were to have come into force. The general municipal* 
enactment would merely bring more persons into tho community, the law 
existing all the while. 

The Standing/ Counsel in reply. — The Governor-General in Council can 
take away the jurisdiction of the High Court, and can create a jurisdiction 
identical to that taken away. [Markby, J.— Then the High Court of Madras 
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might have ooDferred on it jurisdiction over the Jynieeah and Oossyah Hills.] 
It is prohibited by the provisions of an Act which it cannot touch by express 
provision ; see 24 ^ 25 Viet., c. 67, s. 23. [Garth, O.J. — Some members of 
the Legislature might thinly it necessary to constitute new Courts more 
subordinate to the Legislature than they are now.] No great or high power 
can be conferred without opportunity of abuse, but the check would be rapid 
enough to stop injury. If the Ijegislature of a colony being a supreme 
Legislature thought ht to pass a law enabling to commit for contempt, it could 
do so. [Mr. Evans as amicus curies referred to Butter v. Chapman (8 M. & 
W., 1) and Grant on Corporations p. 80. J 

Cv/r, adv. vult. 

The following Judgments were delivered by the Full Bench : — 

Markby, J. — Two persons, Burah and Book Sing, have been convicted 
on a charge of murder by the Deputy Commissioner of the Cossyah and 
Jynteeah Hills and sentenced to death. The sentence was commuted to trans- 
portation for life bv the Chief Commissioner of Assam on the 23rd April 
1876. 

On the 9th July 1876 the officer in charge of the Kamrup jail forwarded 
to this Court iietitions of appeal from these prisoners, unaccompanied by copies 
of the judgment. 

[74] The first question which arises in the case is, whether the High Court 
has any power to entertain these applications ; and this question is one of so 
much importance that it has been referred to a Full Bench, and has been on 
two occasions very fully argued. 

The Cossyah and Jynteeah Hills comprise a considerable tract of country 
on the eastern frontier of Bengal, and they contain a population which, in 1862, 
was estimated at 120,000. The Jynteeah Hills were formerly under the in- 
dependent Rajah of Jynteeah. The Cossyah Hills wore divided into a number 
of smaller districts under different rulers. Of the twenty-five Cossyah states, 
five used commonly to be called “ semi-independent,” and the remaining tw'enty 
" dependent.” It is not very clear how this division was arrived at, and it pro- 
bably has never been accurately ascertained what part of the Cossyah Hills is, 
and what is not, British territory. But by far tlie greater portion has long been 
subject to our Government, and is therefore (21 A 22 Viet., c. 106, s. 1) included 
in &itish India. 

Prior to 1851, there was a Political Agent of the Cossyah Hills, who exer- 
cised the usual powers of a Political Agent with regard to so much of the 
territory as was under chiefs who wore treated as independent ; but he also 
held general powers for the administration of justice io* those portions of the 
territory which had ceased to be independent. Probably, in practice, the 
difference was of no very great importance, the chiefs being all too insignifi- 
cant to assert any independent authority. This officer was in command of the 
Sylhet Light Infantry, and he acted also as the Political Agent in respect of 
Jynteeah, which, up to the period of the Burmese War in 1824, was indepen- 
dent. During that war the Jynteeah territory was taken under the protection 
T>f the British, and the Rajah acknowledged his allegiance. In 1835 the reign- 
ing Rajah was deposed for an act of cruelty and his territory was Annexed. 
F]X)m the date of this annexation the Political Agent of the Cossyah Hills seems 
to have exercised the same functions with regard to Jynteeah, as he had hitherto 
exercised in , respect of the annexed portions of the Cossyah Hills. But he still 
continued £7d] to bear the somewhat inappropriate designation of PoliticMsl 
Agent of the CbssyAb Hills. 
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In the year 1835, an was passed (Act VI of 1835), by which the func- 
tionaries in political charge of the “ Oossyah Hills ” wore placed under the 
control and superintendence, in criminal matters, of the f ourt of Nizamut 
Adawlut. From the records of this Court it appears that, on the 16th June 
1835, the Court informed the Government of Bengal that the Political Agent 
of the Cossyah Hills had submitted returns'of criminal business for Jynteeah 
also. The Government replied that the J ynteeah territory was taken posses- 
sion of on the 15th of March, whilst the Act was passed on the 13th, and that 
if the Court thought that this did not constitute any objection to their doing so, 
the Government saw no objection to the Court exercising jurisdiction in 
Jynteeah, which was accordingly authorized. The Court replied accepting the 
jurisdiction in Jynteeah from the date of the Act. The arrangement of the 
duties of the Political Agent of the Cossyah Hills remained as above stated 
until 1854, when an order was issued by the Governor of Bengal (1st March 
1854) to the Commissioner of Assam, communicating his determination 
to separate the civil functions of the Political Agent in the Cossyah Hills 
from the command of the Sylhet Light Infantry, and to vest the former 
in an Assistant Commissioner, subordinate to the Commissioner of Assam, 

* precisely on the same footing as the other principal assistants in the 
Province of Assam.” The order also intimates that tiio officer to be appointed 
would be called “ Principal Assistant in charge of the Cossyah and Jynteeah 
Hills.” From that time the Cossyah and Jynteeah Hills, though never formally 
annexed to the district of Assam, seem to have been treated as part of Assam. 
All the criminal appeals which in Begulation Provinces would go to the Sessions 
Judge, went to the Deputy Commissioner of Assam, and were apparently dis- 
posed of by him in the same manner as any other criminal appeals in Assam. 

In the year 1861, the jurisdiction which had been exercised by the Nizamut 
Adawlut was transferred to the High Court upon its creation by Her Majesty's 
Letters Patent, The Code [76] of Criminal Procedure was extended to Assam 
by a notification of the Lieutenant-Governor of Bengal published in the Gazette 
of 16th November 1862, and though never expressly extended (as far as I have 
discovered) to the Cossyah and Jynteeah Hills, it was considered to be in 
force in that district without any further notification ; and this it would be, 
if the view that this district was made a part of Assam were correct. 

In the year 1866, the Assistant Commissioner convicted a prisoner, 
named U Don Dolloi, of an offence under s. 504 of the Indian Penal Code, 
and bound him over to keep the peace for one year after his release. On 
appeal to the Deputy Commissioner of the Cossyah and Jynteeah Hills, that 
officer confirmed the order ; but this Court, upon a petition presented by the 
accused, altered the period foif which the party was bound over. 

In the year 1869, the Deputy Commissioner of the Cossyah and Jynteeah 
Hills referred a sentence of death for confirmation by this Court under s. 380 
of the Code of Criminal Procedure. The sentence v;as confirmed, and the 
prisoner was hanged. 

Under these circumstances, there can be no doubt that this Court had at 
one time jurisdiction in the Cossyah and Jynteeah Hills. The only question 
therefore is, whether this jurisdiction has been taken away, and this renders it 
necessary to consider the recent legislation with regard to these districts. 

By s. 4 of Act XXII of 1869 (which is called the “ Garo Hills Act ”) the 
Garo Hills are removed “ from the jurisdiction of the Courts of civil and 
criminal judicature, and from the control of the offices of revenue constituted 
by the i^gulations of the Bengal Code, and the Acts passed by the Legislature 
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now or heretofore established in British India, as well as from the law 
prescribed for the said Courts and offices by the Regulations and Acts afore- 
said ’* ; and it is i?rovided that ** no A«t hereafter passed by the Council of the 
Governor-General for making Laws and Regulations shall be deemed to extend 
to any part of the said territory unless the same be specially named therein.*’ 
By s. 5 “ the administration of civil and criminal justice and the superintendence 
of the sottleinont and realization of the public revenue and of all matters 
[77] relating to rent within the said territory, are vested in such officers as the 
said Lieutenant-Governor may for the purpose of tribunals of first instance, or 
of reference and appeal, from time to time appoint and the officers so appoint- 
ed are, in the administration of justice, to “ be subject to the direction and 
control of tlic said Lieutenant-Governor, and be guided by such instructions as 
he may from time to time issue.” 

By s. 9 the Lieutenant-Grovernor is empowered to extend all or any of the 
provisions of this Act to the Cossyah and Jyntoeah Hills. 

By a notification in tlie Calcutta Gazette of 14th October 1871, the 
Lieutenant-Governor did extend the provisions of this Act to the Cossyah and 
Jynteeah Hills ; and he also directed tliat the Commissioner of Assam should 
exercise the powers of the High Court in the civil and criminal cases triable in 
the Courts of that district. On the 80th July 1872, rules were issued by the 
Lieutenant-Governor, under ss. 5 and 9 of Act XXII of 1869, for the adminis- 
tration of justice and police in the Cossyah and Jynteeah Hills, in which no 
allusion is made to the High Court. 

Shortly after tliis, another power, which had been conferred by Parliament 
upon the Governor-General iii Council, was called into action with reference to 
those districts. By proclamation of thofith February 1874 {&eo Gazette of huHa 
of 7th February), in exercise of the powers conferred by s. 3 of Statute 17 and 
18 Viet., c. 77, the Governor-General in Council took some districts (now form- 
ing ‘ Assam ’ and including tlie Cossyah and Jynteeah Hills) under his 
immediate authority and management, which districts were till then under the 
Lieutenant-Governor of Bengal. On the same day, by another proclamation, 
the Governor-General in Council constituted Assam a Chief Couiraissionership. 

By Act VIII of 1874, after a recital that the Cossyah and Jynteeah Hills 
had been taken under the direct management of the Governor-General in Council 
and had been made part of the Chief Commissionorsliip of Assam, all the powers 
thSn vested in the Lieutenant-Governor of Bengal were (s. 1) transferred to the 
Governor-General in Council, and the r78] Governor-General in Council was 
empowered (s. 2) to delegate to the Chief Commissioner all or any of the said 
powers, or to withdraw the said powers. 

But Act XIV of 1874, in which the Cossyah* and Jynteeah Hills are 
specially named, Act XXII of 1869 is repealed, and the Local Government is 
emi)Owered (s. 6) to ai)point officers to administer criminal and civil justice 
and to regulate the procedm e of ofiicers so appointed, but not so as to restrict the 
operation of any enactment for the time being in force in any of the said 
districts. And it is also declared (s. 7) that all rules theretofore prescribed for 
the guidance of officers “ for all or any of the purposes mentioned in s. 6 and 
in force at the time of the passing of this Act shall continue to be in force 
unless and until otherwise directed.” This Act, however, has not yet come 
into force in those hills, because as yet no notification under s. 3 has been 
published. 

By notification of the 16th April 1874 (see Gazette of India, April 18th). 
the Governor-General in Council, under s. 5 of Act XXII of 1869, made certain 
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alterations in the rules -for the Cossyab and Jynteeah Hills published 
under the notification of July 30th, 1872, by tbo Lieutenant-Governor of Bengal, 
and republished the rules. In these rules no mention is naade of the High 
Court. 

It thus appears that the jurisdiction of the High Court was certainly in 
existence until the passing of Act XXIT of 1869. The question then is, has 
this jurisdiction ceased by reason of that Act, or by reaao)i of anything done by 
any person under that Act ? For the prisoners it is contended (1) that the 
jurisdiction of the High Court as established by Parliauiont cannot be wholly 
abolished by any authority in this country whatsoevoi- ; (2) that if there bo any 
authority which can abolish the jurisdiction of the lligli Court, it is only the 
Governor-General in Council exercising legislative powers at a meeting for the 
purpose of making laws and regulations who can do this ; and tliat in tliis case 
the assumed abolition was not by the authority, Imt by the Lieutenant- 
Governor of Bengal acting under the powers given to him by Act XXII [79] 
of 1869, which powers, it is contended, were not validly conferred. 

With regard to the first question, the jurisdiction of this Court in the 
Cossyah and Jynteeah Hills was a jurisdiction vested in the Ni/ainut Adawlut 
at the time of its abolition, and it thus falls within the 2nd clause of s. 9 of the 
24 & 25 Viet., c. 104. It is, therefore, in my opinion, expressly made subject 
by that clause to the legislative powers of the Governor-General of India in 
Council, or (to use a phrase which is more convenient) to the Legislative 
Council of India. 

I have given fully my reasons for this construction of the High Courts’ 
Act in In the matter of the Petition of Syed Feda tiosmn (1. L. K., 1 Cal., 431), 
to which reasons I still adhere, and in which I understand the other members 
of the Full Bench substantially concur. 

It is necessary, therefore, to consider the second objection taken on behalf 
of the prisoner. This objection is met by the Crown in throe difi’erent ways : — 
First it is said, that the Act of 1869 does itself actuallv take away the juris- 
diction of this Court. Secondly, that even if it does not do so, it evinces a final 
determination of the legislative authority that this jurisdiction sliall be taken 
away, and that it only leaves it to the Lieutenant-Governor to fix the exact 
date of the Act coming into operation ; no discretion being vested in him as to 
whether the Act shall come into operation or not. Thirdly, that even if tlie 
Lieutenant-Governor be vested with a discretion to determine wliether or no the 
jurisdiction of this Court shall be taken away, still tlioro is notliing which 
renders such a delegation of authority illegal. 

The first and second^of the three propositions put forward on the part of 
the Crown depend upon what is the true construction of Act XXII of 1869. 
The Act is a very peculiar one. It recites that “it is expedient to remove the 
Garo Hills from the jurisdiction of the Civil. Criminal, and Revenue Courts 
and offices established under the General Regulations and Acts, and to provide 
for the administration [ 80 ] of justice and the collection of revenue in the said 
territory.” The Act is to be called " The Garo Hills Act, 1869,” and it is 
to come into operation “ on such day as the Lieutenant-Governor of Bengal 
shall by notification in the Calcutta Gazette direct.” Then by s. 3, “on and 
after such day,” that is to say, when the Act comes into operation in the Garo 
Hills, Act VI of 1835, so far as it relates to the Cossyah Hills, is to be repealed. 
Then ss. 4 to 8 deal exclusively with the Garo Hills, and s. 9 gives the power 
already adverted to, to extend all or any of the provisions of the Act to the 
Jynteeah Hills, the Naga Hills, and to such portion of the Cossyah Hills as 
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ior the time being forms part of British India. It is contended that s. 3, which 
relates to the repeal of Act VI of 1835, came into operation, so far as regards 
the Oossyah Hills; when the Lieutenant- Governor brought the Act into operation 
in the Garo Hills ; that there was no discretion left as to bringing the Act 
into operation in the Garo Hills, and that by the repeal of Act VI of 1835 the 
jurisdiction of this Court, as created by that Act, was destroyed. Assuming, 
for the present, the correctness of the other parts of this argument, still, in my 
opinion, the last proposition is incorrect. When Act XXII of 1869 was passed, 
the jurisdiction of this Gouit in the Gossyah Hills in no wise depended upon 
Act VI of 1835. It depended upon the 24 & 25 Viet., c. 104, s. 9. Act VI of 
1835, in so far as it conferred jurisdiction upon this Court, was wholly obsolete. 
Moreover, as already shown, the jurisdiction of the Nizamut Adawlut 
was, after some discussion, extended to both the Gossyah and Jynteeah 
Hills, and the jurisdiction of the High Court, which is co-extensive, has been 
exercised in both tracts accordingly. But s. 3 of Act XXII of 1869 is expressly 
confined to the Gossyah Hills. The result, therefore, of this construction 
of Act XXII of 1869 would be that, whilst it takes away our jurisdiction in the 
Gossyah Hills, it leaves it in the Jynteeah Hills. This is very improbable. 
Ever since the year 1835 both. these tracts have been under one administration 
forming the district of one Deputy Commissioner. The reason [ 81 ] why the 
Legislature was desirous to get rid of the Act of 1835 at all events is not 
perhaps at first sight quite obvious. But it was, I believe, as follows : — 
As to that large portion of the Gossyah Hills which lies within British territory, 
the Act was, as I have said before, obsolete. As to any small portion of the 
Gossyah Hills, if there should be any, which might be considered as not within 
British territory, the Act, though in terms applicable thereto, could not be 
enforced. It was, therefore, an Act which it was proper to repeal so far as the 
Gossyah Hills were concerned, whether our jurisdiction remained or not. I 
am, therefore, clearly of opinion, notwithstanding the reference to the Oossyah 
Hills in s. 3 and the repeal of Act VI of 1835, that the Act of 1869 does not 
itself take away the jurisdiction of the High Court either in the Gossyah or in 
the Jynteeah Hills. 

Nor do I think that the Act, takon as a whole, evinces a final determina- 
tion on the part of the Legislature that the jurisdiction of the High Court shall 
be taken away. I will assume that if it did so, there would be then nothing to 
prbvent the operation of the Act. 1 will assume that the operation of an Act 
complete in all its parts, may be suspended by the Legislature until something 
iS'done by an officer of Government. This might be considered merely as a 
method of promulgation, and not as any delegation of authority at all. It 
would be the same as if the Act had been directed to come into operation on 
its being printed at length in the Calcutta Gazette. If, therefore, this be the 
true construction of the Act, I am not prepared, as at present advised, to say 
that it could not operate. As regards the Garo Hills, the Act (always excepting 
s. 8, which presents special difficulties of its own which I need not now 
consider) may, I think, boar this construction. But as regards the Gossyah and 
Jynteeah Hills, the Act cannot, I think, be so construed. The frame of the 
Act as to the Garo Hills and as to the Gossyah and Jynteeah Hills is entirely 
dififerent. . If the Legislature had had the same final intentions as to removing 
the Gossyah and Jynteeah Hills from the jurisdiction of the ordinary Courts 
as it may, I tiiink, notwithstanding s. 2, be considered to have had in 
Tospect of the Garo Hills, the pream))le of the Act would not have been limited 
to de^ring the expediency of removing the Garo Hills only from the jurisdic- 
tion ci those Oot^. It would have declared the expediency xA removing 
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the Oossyah and Jynteeah Hills also. It is true that the preamble of an Act 
cannot limit the express words. But here the express words are in accord- 
ance with the preamble. The power to bl'ing the Act into o^teration generally 
is conferred hy s. 2. The power to extend the Act to the Cossyah and Jyn- 
teeah Hills is given quite separately and in different language hy s. 9 ; and it is 
not a power to extend the Act simply, but to extend “ all or any ” of the provisions 
of the Act. The Lieutenant-Governor might, for example, have applied as. 6 
and 7 to the Cossyah and Jynteeah Hills, but not s. 4, in which case our 
jurisdiction would have remained as before. It cannot, I think, be said that a 
power of extension so conferred makes the Lieutenant-dovernor the mere 
ministerial officer wlio is 'to promulgate the Act. It vests in the Lieutenant- 
Governor a double discretion : drst, whether the Act shall come into 
operation in the Cossyah and Jynteeah Hills at all ; and secondly, if 
so, what portion of it shall there o]) 0 rate. I do not mean to say that this is 
all the discretion vested by the Act in the Lieutenant-Governor. He may by 
s. 8 apply or not apply to these territories all or any poi tion of any law 
applicable to other parts of Bengal. But this portion of the Act is not now 
immediately before us. I am at present only considering s. 9, and what discretion 
that section leaves to the Lieutenant-Governor as to the application to the 
Cossyah and Jynteeah Hills of s. 4. Reading s. 9 by itself, the discretion 
appears to me to be absolute. Reading the whole Act, I can find no words 
which can carry any further inference than this — that th(3 J^egislativo Council, 
when it determined it to be expedient to remove tluj Garo Hills from the 
jurisdiction of the ordinary Courts, at the same time contemplated the possibility 
of its being expedient to remove the Cossyah apd Jynteeah Tfills from this 
jurisdiction also. But this they left an entirely open question to bo decided hy 
the Lieutenant-Governor of Bengal. 

[83] Tt is not of course in any way necessary now to establish that there is 
no legislative discretion left to the Lieutenant-Governor as to the application of 
this Act to the Garo Hills. But it is, I think, desirable to .show that the 
discretion (if any) under s. 2, and the discretion under s. 9, are wholly different 
both in kind and degree. For this purpose we may consider the matter in this 
way. It is just possible to conceive that the Lieutenant-dovernor of Bengal 
might not choose to issue the notification under s. 2, and that tl)o Governor- 
General in Council might not choose to compel him to do so. The Legislature 
would then have been helpless ; the Act would never have come into operation 
at all ; it would have wholly miscarried ' and the intention of the Legislature 
would have been defeated. But would the intention of the Legislature have 
been defeated if the Lieutenar^t- Governor had given the notification under s. 2, 
and had not extended s. 4 of the Act to the Cossyah and Jynteeali Hills ? I 
think not. In the one case the Legislature counted on the action of the Lieute- 
nant-Governor as a certainty ; in the other case, they loft him to act or not as 
he pleased. Then again, the moment the Act came into oj)eration by the 
issuing of the notification under s. 2, the jurisdiction of the ordinary Courts in 
the Garo Hills was destroyed by the imporativo words i;f s. 4. J3ut even when 
the Act had been thus brought into operation there is still not a single imper- 
ative word applicable to the Cossyah and Jynteeah Hills at all. Even then it 
is only said that the Lieutenant-Governor “ may from time to time extend” to 
certain districts “ all or any of the provisions of the Act.” What ground is 
there for saying tfiat the intention of the Legislature would have been defeated if 
the Lieutenant-Governor had declined to ^xercise any portion of these powers? 

Another way of looking at s. 9 was suggested in the course of the argu- 
ment. It was said that s. 9 might be looked at merely as dealing with a 
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question of boundaries ; that all the districts mentioned in the Act, the Garo 
Hills, the Cossyah and Jynteeah Hills, and the Naga Hills were conterminous, 
and that in such' Wild and barbarous districts as these it would be impossible 
for the Legislature to fix the exact limits of the [84] application of the Act. 
I think this suggestion does not. accord with either the geographical or the 
historical facts. Although the Garo Hills and the Cossyah and Jynteeah Hills 
and the Naga Hills are contiguous, they are three entirely separate districts. 
The Garo Hills belong to the Commissionership of Cooch Behar, the Cossyah 
and Jynteeah Hills and the Naga Hills to the Commissionership of Assam. 
The boundary between the Garo Hills, the Cossyah and Jynteeah Hills, and the 
Naga Hills is generally well defined. In point of si;se the three districts are 
about equal, the Cossyah and Jynteeah Hills being rather the largest. The 
policy of the Government has always been to keep the Garo Hills out of the 
jurisdiction of the regular Courts, and those Courts have never established their 
jurisdiction in that district. On the other hand, the policy as to the Cossyah 
and Jynteeah Hills was to bring them under the ordinary jurisdiction of the 
Courts; and this jurisdiction was fully established and in action without incon- 
venience from 1835 up to 1871. The Garos are said to be wild and barbarous 
tribes, whom the Government in 1869 were still endeavouring to reclaim to the 
habits of civilized life. No such assertion, as far as 1 am aware, could be made 
with regard to the inhabitants of the Cossyah and Jynteeah Hills. The 
district is a peaceable one ; the inhabitants of it carry on peaceful pursuits. 
There are within it two considerable Pluropeau stations, one of which is the 
seat of the Local Government of Assam. There are also many Europeans 
living in the Cossyah and J ynteeah Hills, most of them in the service of Govern- 
ment, but some are settlers. The determination, therefore, to exclude the 
ordinary Courts of law from the Garo Hills would depend upon considerations 
having no application whatever, or at least only a very modified application, to 
the I'ossyah and Jynteeah Hills. Moreover, there w^as a special cause which 
led to the legislation of 1869 as regards the Garo Hills. There had been a 
decision of this Court, whicli in effect decided that the Government had been 
wrong in treating certain portions of the Garo Hills as not within the jurisdic- 
tion of the ordinary Courts of justice. It was to counteract the result of this 
decision that the Act of 1 869 was passed. It was in fact an Act passed to legalize 
the [83] status quo. But the same Act, wlion introduced into the Cossyah and 
.Jynteeah Hills, instead of continuing a state of things already in existence, 
enttrely revolutionized tfio long-established administration of the district. It 
threw back people who had been Jiving for thirty-five years under a regular 
and settled administration according to established laws into a condition 
which every one would acknowledge to be only suitable to a people just emerging 
from barbarism, — that is to say, a condition in which till the powers of Govern- 
ment were centred in the hands of a single individual. This may have been 
necessary. I do not presume to sav that it was not so. But there is nothing 
in the frame of the Act of 1869, or the circumstances of the case, which would 
lead me to suppose that simply because this was done in the Garo Hills it was 
necessarily intended to he done in the Cossyah and Jynteeah Plills also. 

» I think, therefore, that the Legislature did not decide by Act XXII of 
1869 4ihat in the Cossyah and Jynteeah Hills the jurisdiction of the ordinary 
Courts should be excluded ; that it did not express any opinion whatsoever upon 
that question, but that it left the decision of it to the absolute and uncontrolled 
discretion of the Lieutenant-Governor 

This being the view that I take of Act XXII of 1869, it becomes necessary 
to consider whether it falls within the legislative powers of the Governor-General 
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of India in Council to delegate to the Lieutenant-Governor of Bengal 
the power of determining whether or no a particular district of British India 
shall remain subject to the jurisdiction of the High Court. 

Now in order to ascertain ^his we must go back to that which is the root 
of the whole matter, the 24 and 25 Viet., c. 104, s. 9, which (as we are all 
agreed) alone makes the High Court subject to any legislative control in this 
country ; and the question comes to this. When Parliament made the High 
Court subject to this legislative control, did it thereby intend to enable the 
Indian Legislative Council to transfer that control to another person, or did 
Parliament intend that that control should be exorcised by the Legislative 
Council of India itself? 

The argument that such a transfer of autliority may take place has been 
put by at least one of the learned counsel who [861 argued this case fof the 
Crown on very high grounds. It is said that tins legislative powers of the 
Governor-General of India in Council mentioned in s. 9 of the 24 & 25 Viet., 
c. l04, are those legislative powers which arc conferred by the Councils’ Act 
(24 & 25 Viet., c. 67) ; that except as regards the seven heads specifically 
mentioned in s. 22 of the latter Act, the Indian Legislature has a power co-equal 
with that of Parliament ; that there is no restriction as to the mode of legisla- 
tion ; that the power of the Indian Legislature to delegate its authority is no 
more to be questioned than the power of Parliament to do the same ; and that 
every possible and imaginable power of Parliament not specially excepted in 
the Councils’ Act is conferred. Stress was also laid on s. 45 of 3 and 4 of 
Will. IV, s. 85, which provides that laws made by tlie Indian Legislature shall 
have the same force as an Act of Parliament. 

This question although not, as I shall hereafter siiow, devoid of authority, 
has never been discussed at length, as far as I am aware, by any English 
Judges. The task of laying down the principles upon which such a high and 
important question is to be determined is an extremely diflicult one, and I 
approach it with the greatest diffidence. But it is, nevertheless, one which in 
the present case 1 am bound to attempt. 

Before proceeding to consider the general question, I will consider an 
argument which was addressed to us, in’ordor to show that the Courts of law 
have no jurisdiction to enter upon a consideration of this question at all.* It 
was said that, it there be any limits to the legislative powers of the Governor- 
General in Council, they are political limits, and not legal ones, and that the 
question I am about to consider is a political one upon wliich Courts of law aro 
not empowered to enter.* All doubt upon this part of the case may, I think, bo 
cleared up by a consideration of the difference between a sovereign or supreme 
and a subordinate or restricted Legislature. No one would contend that tho 
Indian Legislature is itself sovereign. It exercises sovereign powers, but by 
delegation only, and is subordinate to Parliament. This is made clear by the 
3 and 4 Will. IV, o. 85, s. 51, which is applicable to the present Legislative 
Council (see 24 and 25 Viet., c. 67. s. 2), and which reserves to Parlia- [ 87 ] 
ment the full power still to legislate for India, and to “ control, supervise, and* 
prevent all proceedings and Acts whatsoever of tlio Governor-General in 
Council.” And it is well known that Parliament does exercise a control as 
regards the affairs of India which it does not exercise in any other dependency 
of the British Crown. The Indian budget is annually laid before Parliament. 
Indian questions are frequently there debated on ; and inquiries are constantly 
being there made by committees and otherwise into the conduct of affairs by 
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the Government of this country. Now, the reasons why Courts of law cannot 
examine the validity of Acts passed by a sovereign or supreme Legislature, have 
no application whatsoever to the Actsof a subordinate or restricted Legislature. 
Of course, wibiiin its competency, the Acts of a subordinate or restricted 
Legislature are, to use the expression of Chancellor Kent, “ as absolute 
and uncontrollable as laws flowing from the sovereign power,” (Kent’s 
Com., 448, Vol. I, 11th ed., p. 485), and I may remark in passing 
that this explains how it is that the Acts of the Indian^ Legislate re. if 
duly authorized, come to be equivalent to Acts of Parliament. But the 
question whether the Act is or is not within the competency of the 
Legislature must, as the same learned author points out, of necessity fall 
within the province of Courts of law to determine. The same principle was 
laid down by the Supreme Court of the United States in a case quoted by 
Chancellor KENT at page 453 (Kent’s Com., Vol. 1, 11th ed., p. 490). There 
the Chief Justice points out that tlie powers of the Legislature are in America 
(as they are in India) defined and limited by a written constitution, “ hut,” ho 
proceeds to say, “ to what purpose is tliat limitation, if those limits may at any 
time bo passed? The distinction between a Government with limited aud un- 
limited powers is abolished if those limits do not confine the persons on wliom 
they are imposed, and if Acts prohibited and Acts allowed are of equal obligation 
....... The theory of every Government with a 

written constitution forming the fundamental and paramount law of the nation 
must he that an Act of the Legislature repugnant to the constitution is void. 
[ 88 ] If void, it cannot bind the Courts, and oblige them to give it eflocb; for 
this would be to overthrow in fact what was established in theory, and to make 

that operative in law which was not law /If the constitution 

be superior to an Act of the Legislature, the Courts must decide between these 
conflicting rules ; and how can they close their eyes on the constitution and 
see only the law.” In order properly to understand those observations and to 
apply them to the present case, it must be borne in mind that tlie words 
* constitution ’ and * constitutional ’ as here used do not mean precisely the same 
thing as with us, and the distinction is most important, as upon its due 
observance depend the exact limits of the competency of Courts of law to 
enquire into the validity of the Act of a subordinate Legislature. The Parlia- 
ment of England, although absolutely sovereign and supreme, is restricted by 
limits which are called constitutional,* and we speak of certain principles of the 
English constitution as being inviolable. But Parliament being in the eye 
of the law absolute, can do that which a subordinate Legislature cannot do. It 
can, in the eye of the law, by its own ordinary proceedings, alter the constitu- 
tion. The proceedings, therefore, of Parliament can never be que3stioned upon 
constitutional grounds by Courts of law. The constitutional restriction has, av 
hypothfisi, been already cut away by paramount authority before the question 
arises. But not so wliere there is a written constitution issuing from an 
authority superior to that of the Legislature whose functions it defines. There 
the constitutional restrictions always operate until the superior authority has 
removed them, and the Courts of law are hound to give effect to them. 
Moreover — which is most important, as showing that the question to be decided 
•is, in the strict sense of the word, a legal and not a political one-r-the restric- 
tions bore, as in America, exist in a written form, so that the only question 
the Court has to determine is the ordinary one- -what was the intention of the 
sovereign power when it created the subordinate Legislature? 1 desire it to be 
fully add clearly understood that 1 treat this as an ordinary- question of , 
constmetion of an Act or Acts of Parliament, and I do not intend to enter into 
any political considerations whatsoever. 
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C89JI also desire to say that I in no way countenance the doetrine which 
has been put forward by some eminent authorities, but whicii I believe to be 
now exploded, that Courts of law can question the validity'' of Acts of the 
Legislature upon general considerations of religion, morality, natural justice, the 
so-called social contract, or other similar grounds, I Imve repudiated this 
doctrine already in the case of the Queen v. Ameer Khan (6 B. L. B. 482), and 
I do BO again. Where an Act has once been passed by a Legislature wKicli is 
supreme, 1 con^der it to bo absolutely binding upon Courts of law. Where it 
is passed by a Legislature the powers of which are limited, it is not the less 
binding, provided it be not in excess of the powers conferred upon the limited 
Legislature. I may seem to some persons to bo here repeating mere truisms, 
but I know by experience how much one is liable to l)o misunderstood when 
speaking upon such subjects as these. 

Being, thoreforo, of opinion that it is not only within our power, hut th*at it ^ 
isour duty to say whether the authority given to the Lieutenant-Governor to take 
away the jurisdiction of this Court was validly conforred, I proceed to consider 
the general and important question, whether the Councils’ Act enables tlie 
Legislative Council of India to transfer to others the powers which Parliament 
has conferred upon itself. 

Now, what is the broad principle generally applicable to all cases where 
an authority is given to one person to do acts on l)ehalf of another, which 
authority involves personal trust and confidence in the agent, and is to be exer- 
cised by him in a particular manner ? It will, I think, be admitted that the 
agent is bound himself to pei'form the acts for which he is authorized accord- 
ing to the manner indicated ; and that he cannot transfer to others the confi- 
dence reposed in himself. No doubt, this principle has been generally laid 
down with reference to dealings between private individuals, hut it appears to 
me to bo equally applicable to the case of public functionaries. Parliament 
has said that the Govern or- General of India, together with certain other 
specified persons w'hose qualifications are C90] mentioned, may make, at meet- 
ings duly constituted, laws for the people of India. To that extent it has 
delegated its own sovereign authority to Indian Legislature. But, undoubt- 
edly, this delegation of authority was made in view of the special qualifi- 
cations of the persons in whom this ix)wer is reposed, and of the safeguards 
which arise from the publicity and deliberation of the proceedings ol» a 
legislative body which can only transact business at meetings duly convened 
and constituted. Did Parliament intend to ho itself the sole judge of 
what persons wore thus qualified, and what safeguards wore necessary 
for that purpose ; or did •it intend to leave to the Legislature here the power 
to substitute any jiorsons whom they might consider sulliciently well qualified 
and any safeguards which they might consider sulliciently eff ectual ? That is 
the question we liave to decide. 

The only ground upon which, as it appears to me, it can be maintained 
that the Indian Legislative Council may transfer to others the powers entrusted 
to itself is the broad and general ground upon which it was placed by the • 
learned Standing Counsel, Mr. Kennedy, who argued with great force and/ability 
that the power to do this is involved in the power to make laws. It was 
pointed out that there is a difference betw^een a general power to make laws 
and a particular power, for example, to grant a lease or to execute a deed. If I 
give a man a power to execute a deed, and he ti'ansfors that power to some one 
else, be has done soriiething clearly not authorized by the power which was 
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restricted to the single act of executing a deed. But where Parliatnent has 
conferred upon a Legislature the general power to make laws, the only question 
can be, is the ^disputed Act a law*? If it is, then it is valid, unless it falls 
within some prohibition. I think that this argument is sound, and that it 
must be met if the validity of Act XXII of 1869 is denied. 

Now, first, as to this Act being a law, I am clearly of opinion that it is 
not a law in the proper sense of the word. 1 am at present ^niy speaking of 
the Act so far as the Cossyah and Jynteeah Hills are concerned. As to those 
hills, in the view that I take of it, this Act commands no one to do or to forbear 
[91] from doing anything. It is simply a signification that a particular person 
may in those hills either do or not do certain things as he likes. That it is not 
a law in the ordinary acceptance of the word : 1 will not take the definition 

of ‘ law ’ as given by so accurate and precise a writer as Austin, since it may 
perhaps be objected that his views cannot be applied to British Acts of Parlia- 
ment. But no one will make this objection as regards Blackstone, and 
how do we find that Blackstone defines a law ? He says, a law “ is that rule 
of action which is prescribed by some superior and which the inferior is bound 
to obey ” (Vol. I, p. 38). Tried by this test Act XXII of 1869 is not a law. 
I need not here advert to the distinction between substantive and adjective 
law, the ultimate object of both being the same ; nor do I say that amongst 
the multitudinous varieties of meaning which have been attributed to the 
term ‘ law,’ a mere permissi m to legislate could never be called a law. Any 
authoritative expression of intention might, by some i)ersons under some cir- 
cumstances, bo called a law. But when a Legislative Council was constituted 
in India distinct from the Executive Council with power to make laws at 
meetings held for the jmrpose, I think it was clearly intended to restrict the 
Legislative Council to the exercise of functions which are properly legislative, — 
that is, to the making of laws which (to use Blackstone's expression) are rules 
of action presci'ibed by a su])erior to an inferior, or of laws made in further- 
ance of these rules. The English Parliament is not so restricted. It is not 
only a legislative but a paramount sovereign body, and many of its Acts are 
not laws according to Blackstone’s definition, though as being authoritative 
expressions of intention they might be sometimes so called. The Indian 
Legislative Council cannot, in my opinion, do all that Parliament can do, even 
where there is no express prohibition. The powers concentrated in Parliament 
aire in India divided between the Executive and the Legislative Councils. The 
Executive Council alone has the superintendence, direction, and control of 
the wliole civil and military government of the territories and revenue of 
India (3 & 4 Will, IV, c. 85, s. 39). The [92], Legislative Council has the 
power of making laws only. In England also no doubt, as in India, the execu- 
tive functions of Government are generally exercised by a body distinct from 
Parliament, by what (in a special sense) is called the “ Government " ; but there 
is no legal impediment to Parliament taking upon itself executive functions, 
and the executive authorities arc ail responsible to Parliament for the way 
in which they exercise their executive powers. Indeed, to some extent, Par- 
liament does exercise purely executive functions, as, for example, when it fixes 
the amount of the naval and military forces, or appropriates the public 
revenues,- The difference in India is this. That the Executive Council and the 
Legislative Council are two co-ordinate and independent bodies, each having 
its own separate functions with which the other cannot legally interfere. For 
these reasons, I think that the Legislative Council, wlien it merely grants 
permission to another person to legislate, does not make a law within the 
meaning of the Act from which it derives its authority. 
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I have discussed this question with reference only to the word ‘laws.' The 
Act of Parliament uses the expression “ laws and regulations.” No reliance 
was placed in the argument on the use of the additional word, and I think 
myself that it is merely redundant. 

But I quite admit that, in order fuUy to appreciate tlie powers of the Indian 
Legislature, we must not fasten our attention solely upon the meaning of a 
single word. We must look to the whole Act, and gather from it what were 
the intentions of Parliament in this respect. Indeed, we must look further. 
In order properly to understand the frame and intention of the Conncils’ Act 
we must consider the whple action of Parliament with regard to legislation in 
India from the year 1833 down to the present time. In the year 1833, by the 3rd 
& 4th Will. IV, c. 85, s. 43, the Governor-General in Council was empowered 
to make laws and regulations. Under this (\ct there was hut one authority 
in India, “ the Governor- General of India in Council.” There was not as 
now a separate Council for making laws and regulations. But by s. 48 all 
laws and regulations were to be made at some meeting of the Coun-[93]oil 
at which the Governor- General and at least three of the ordinary mem- 
bers of Council were assembled ; and at which alone the legal menil)er of 
Council (as he was called) was entitled to vote. By s. VO, the Governor- 
General in Council was expressly permitted to authorize the Governor-General 
alone to exercise all the powers which might be exorcised by the Governor- 
General in Council, except the power of making laws and regulations. 

From this time nothing occurred, as far as I am aware, to affect the 
constitution of the legislative authority in India, until the year 1853, when by 
the IGth and 17th Viet., c. 95, the constitution of the Legislative Council was 
entirely altered by the addition of members who did not belong to the Executive 
Coil noil. A distinction between the legislative and executive functions of 
Government is observable in the Act of William the Fourth, but this Act 
puts the distinction upon much clearer ground. It puts those functions into 
the hands of two separate bodies. Owing to the power which the Executive 
Government has over the appointment of members, and for other reasons, its 
influence in the Legislative Council is still supreme. But the change in tho 
constitution of the Legislative Council introduced by this Act is, nevertheless, 
of importance as emphasizing the distinction between legislative and executive 
functions. There is also no doubt that henceforth a conflict of opinion between 
the Executive and Legislative Council was, theoretically at any rate, no longer 
impossible. 

In the next year. Parliament, by the 17th and 18th Viet., c. 77, granted 
to the Executive Council power to take any district under its own immediate 
authority, and to give all necessary directions respecting the administration 
of such districts or otherwise to provide for the administration thereof : provid- 
ed always that no law or regulation should bo altered except by laws 
made by the Legislative Council. This power to issue orders and directions 
is, no doubt, to some extent a legislative power, and the Act shows 
how very cautiously provision w-as made by Parliament for a change in the. 
legislative machinery in India. It is to be observed also that this very ^ 
limited power is conferred not upon the Legislative Council but upon the 
CM] Executive — a peculiarity which, as we shall see, is preserved through all 
the Acts of Parliament relating to this subject. 

The next Act is the Councils’ Act. That Act re-confers the general power 
of making laws and regulations for the whole of India upon a Legislative 
Council somewhat differently constituted from wdiat it had been previously, 
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but still one quite distinot from the Executive Council. The Act provides how 
the members of the Legislative Council are to he appointed ; how they are to 
resign their offices ; and. for the validity of acts, notwithstanding certain 
defects in the constitution of the Council, it declares that the power of making 
laws shall he exercised by the Council only at meetings duly constituted in the 
manner directed by the Act ; it provides^how meetings of the Council are to be 
convened and adjourned, and how rules for the conduct of business are to be 
made, and one important rule for the conduct of business is, by s. 19, laid down 
by Parliament itself. It is also remarkable that the Indian Legislature does 
not exercise absolute control over the rules for the conduct of its own 
business, nor any control over its own adjournments : the first is partly, 
and the second entirely, under the control of the Executive Government. The 
Act also confers a somewhat more restricted, hut still, as far as it goes, general, 
legislative authority upon Local Councils in Madras and Bombay. Then, deal- 
ing with the subject of a change in the legislative machinery, the Act empowers 
the Governor- General in Council, that is the Executive Council, by proclama- 
tion to establish local Legislative Councils in other parts of India, each of which 
would possess, in regard to its own particular district, a general power bo make 
laws similar to that possessed by the Local Councils established by the Act. 
Thus we find provision in the Act for the establishment and constitution 
of, and the conduct of business by, three Legislative Councils. We also 
find power to create new Local Councils given to the Executive ; and it is also 
provided how these Local CoTincils are to be constituted and how they are 
to conduct their business. As to any other changes in the legislative machinery 
the Act is wholly silent. 

The next Act is the 33 Viet., c. 3, expressly passed to make better pro- 
vision for ordinary laws in certain parts of India. [ 91 ] It was found, no 
doubt, that the machinery of even a local Logislature was too cumbrous for 
certain outlying districts, and this Act, accordingly, enables the Executive 
Government, under certain s])ocial restrictions, to make regulations (the word 
' laws ' is not used) in a particular manner without any resort to the Legislative 
Council. But tliis can only be done in those parts of India as to which the 
Secretary of State in Council shall declare the provisions of the Act applicable. 
In short, the Act provides a very special and guarded method of doing that 
which it is now said that the Indian Legislature may do without limit or 
restriction. 

We see, therefore, that these Acts of Parliament nowhere confer any 
express power uj)on the Indian Legislature to change the machinery of 
legislation in India, but they do confer that i>ower subject to important 
restrictions upon the Executive Government. Now Parliament, in conferring 
this power upon the Executive Government, necessarily proceeded upon 
one of two views. Either it considered that the Indian Legislature had 
power to change the machinery of legislation in India, or it considered that it bad 
no such power. In other words. Parliament, when these Acts were passed, 
either considered that it was making the sole and only provisions which 
Existed for changing the legislative machinery in India, or it considered that it 
was conferring powers wliich need only be resorted to when the- Executive 
Government could not obtain the powers which it required from the Legislative 
Council. 1 have come to the conclusion upon reading these Acts of Parliament, 
that Parliament considered itself to be making the only provisions which 
existed tor changing the machinery of legislation otherwise than by an Act 
passed by itself. In the first place, whatever theoretical difficulty chight be 
imagined as arising out of a oonfioit between Jthe Executive and Legislative 
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OounoilSi r do not thinks 4kat any one ever seriously contemplated that 
any suoh difficulty could occur. The existence of the Legislative Council 
secures publicity and deliberation in . regard to the leg'jgflative action of 
Government. But the actual power of Government still remains for all 
practical purposes with the executive. I do not think, for example, that 
Parliament passed suoh an Act as ther 33 Viet., c. 3, [96} merely in view 
of such a contingency as a conflict between the Executive and Legislative 
Councils. In the next place, though it is not impossible, I think it 
unlikely, that powers to make fundamental changes in the constitution 
would have been placed by Parliament simultaneously in the hands of two 
co-ordinate and independent bodies. In case of these two bodies working 
harmoniously, such a double power would be useless. In case of their 
working inharmoniously, such a double power would, as it seems to me, be 
objectionable. The very fact, therefore, that Parliament bestowed this power 
on the Executive Government of India seems to me to show that it did not 
already exist in the Legislature. But after all, what is most important, I 
cannot reconcile the language of these Acts of Parliament with the existence 
of the power now claimed for the Legislative Council of India. We must 
consider what the nature of the claim really is. It is nothing less than this, 
that the constitution of India as created by Parliament in these Statutes 
is a merely provisional one ; that all the directions as to the mode of 
exercising legislative authority are only to remain in force and effect so long 
as the Legislature may choose that they should do so. That the separation 
which these Statutes make between the exercise of legislative and executive 
functions may be nullifled,and all the powers now held by the Legislature may 
be retransferred to any executive officer it may select, whenever it pleases to 
do so. The Legislature may, indeed, still continue to exist, but it may abrogate 
all its functions by transferring them to some one else. T do not so read these 
Acts of Parliament. 1 think that Parliament intended the provisions which 
it made for the exercise of legislative ])ower in India to be permanent until 
altered by itself, and that it did not intend to give the Indian Legislature power 
to repeal them. It may he that there is not much in India to which the term 
* constitution ' can be properly applied. But there is something. The laws 
must now be made publicly and with deliberation. I do not think this provi- 
sion either worthless or unimportant, and its worth and importance is greatly 
increased by the fact that it is the only protection which exists in this country 
against hasty and arbitrary legislation. The Counsel for the Crown argue 
[97] that this protection may be swept away by the Indian Legislature, and its 
powers of legislation placed in the hands of a single individual. I do not 
think so. I think this protection was provided by Parliament for the people 
of India, and that it is only under the express authority of Parliament itself 
that they can be deprived of it. 

Moreover, if we consider at one view the Acts of Parliament which have 
been passed during the last forty years, we cannot help seeing tliat theie has 
been a considerable conflict of principles in dealing with Indian legislation. 
At one time there was an attempt to place the legislative authority for the* 
whole of India in a single council This authority has heen in part deoentral- « 
ized by the establishment of local councils ; and from time to time, in respect 
oif certain districts, the legislative authority, after haying been once separated 
from the executive, has been, under tlie express authority of Parliament, again 
confounded with it, and all powers without distinction have been again placed 
in the hands of the Executive Government, where they originally resided. 

I believe that there is ■ no doubt what the origin of this conflict and of 
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these changes was. Whilst it was considered desirable to secure for the people 
of India that the functions of legislation should be separated from the other 
functions of Government and should performed with publicity and delibera- 
tion, it was found impossible that this should be done by a single council, or 
even, entirely so, by a general council with the assistance of several local 
councils. Parliament has, therefore, from time to time relieved these bodies 
from the pressure of an extreme difficulty. We even know that to avoid the 
slow and tedious method of regular legislation the executive authorities did, in 
former times, assume the power to legislate otherwise than in the regular 
manner for certain districts of India. This was done to a large extent in the 
non-regulation provinces. But in the whole course of the controversy which 
has thus arisen, and the pressure thus felt, I have never seen the claim 
distinctly put forward, that the right to change the legislative machinery in 
India was included within the general power to make laws, and was one which 
Parliament had entrusted to the discretion of Indian legislative councils. 
[98] As far as I arn aware, this easy and simple solution of the difficulty, 
namely, that these bodies have the general power to transfer their legislative 
authority to others has never been before asserted ; and no direct attempt to 
change the machinery of legislation in India by any Indian legislative council 
has ever yet been made. 

Upon the whole, therefore, it seems to me that the fair and reasonable con- 
clusion is this, — that Parliament has provided for the exercise of the legislative 
authority of India by certain councils at meetings duly constituted ; further 
that, if any change in the legislative machinery is necessary, Parliament has 
provided how and by whom that change is to be made; that the power to make 
this change is vested by Parliament in the Executive Government alone, no 
such power being vested in any of the legislative councils. These arrange- 
ments for the exercise of legislative authority and for the changes in legisla- 
tive machinery depend upon five Acts of Parliament ; the 3 & 4 Will. IV, 
c. 8fi ; the 16 & 17 Viet., c. 95 ; the 17 & 18 Viet., c. 77 ; the 24 25 Viet., 
c. 67 ; and the 33 Viet., c. 3. The Indian Legislature is expressly forbidden to 
make any law which shall repeal or in any away affect the provisions of any 
one of these five Acts. Four of these Acts are expressly named in the 
prohibitions, — one in the first head of prohibition and three in the second. The 
remaining one is included in the general prohibition contained in the sixth 
he^. In the view that I take, the Indian Legislature cannot change the legisla- 
tive machinery in India without affecting the provisions of these Acts of 
Parliament w^hich created that machinery, and if it does in any away affect 
them, then, ex consensu omnium^ its Acts are void. 

On both grounds, therefore, both because Act XXII of 1869 is, as regards 
the Gossyah and Jynteeah Hills, not a law, and because if it is a law it is one 
which the Legislative Council of India is expressly prohibited from making, I 
should hold that it is so far void. 

1 have dealt with this case upon the broad grounds upon which 
Mr. Kennedy put it. He boldly claimed for the Indian Legislative Council of 
India the power to transfer its legisla-CffQjtive functions to the Lieutenant- 
Governor of Bengal. Indeed, as I understood him, the only restriction be 
would admit was that the Legislative Council could not destroy its own power 
to legislate, though I see no reason why he should stop there. The Advocate- 
General did not, 1 think, go quite so far. But in my opinion there is no 
narrower question which can be substituted for the broad and general question 
which the learned Counsel put and which I have considered. There are no 
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words in the Acts of Parliament upon which legislative authority could be 
made transferable in one class of oases and noc in others. Of course, I do not 
for a moment suggest that every time discretion is entrusted {6 others there is a 
transfer of legislative authority. Every Act of the Legislature abounds with 
examples of discretion which is entrusted to ihe judicial and executive ofticers 
of Government, the legality of which no one would think of questioning. And 
there may be particular cases in which it would be a matter of considerable 
difficulty to say whether or no the discretion conferred was of the legislative 
kind. When the difficulty arises we must deal with it. But in the present 
case we have not to cope with this difficulty. By the express words of 24 & 
25 Viet., c 104, s. 9i it is only by legislation that the jurisdiction of this Court 
can be taken away. Whoever, therefore, takes away the jurisdiction of this 
Court must exercise legislative authority for the purpose. I have stated my 
reasons in an earlier part of this judgment for holding that it was wholly by 
the Lieutenant-Governor, and not in any sense or to any extent by the Indian 
Legislative Council, that the jurisdiction of the High Court was assumed to be 
taken away. The broad and general question seems to me, therefore, neces- 
sarily to arise — can the Legislature confer upon the Lieutenant-Governor this 
legislative power ? 

1 now come to a decision which, as it appears to mo, strongly fortifies the 
conclusion I have come to as to the powers of the Indian Legislature. Indeed, 
it is a decision which I rely upon far more than my own reasoning, and which 
wo must overrule if we are to adopt the construction of the Councils’ Act con- 
tended for by the Crown. In the year 1850 a suit was brought in the late 
Supreme Court against a servant of the Commissioners [100] for the Improve- 
ment of the Town of Calcutta for the illegal seizure of a buggy. The defendant 
justified the seizure under Act XVI of 1847, and certain rules w»hich the 
Commissioners had made under that Act, alleging that the plaintiff' had not 
paid the carriage tax assessed upon him by the Commissioners. ^The plaintiff 
demurred to the plea, raising a question as to the legality of these rules. The 
first judgment was delivered by the Chief Justice Sir Lawuence Peel as the 
judgment of himself and Sir James Colvile. On that occasion the Court 
intimated a strong opinion that, if those rules varied the law, they were void 
notwithstanding that they wore made under the express authority of an Act of 
the Legislature. When, after an amendment of the i)leadings, the same question 
again arose. Sir La WHENCE PEEL gave the joint judgment of himself, Sir jAlk»:s 
Colvile, and Sir Arthue Buller. I have referred to the Registrar’s book and 
this shows (which the report in Taylor and Bell does not) how the Court was 
constituted on the two ocejasions on which the case was before it. The 
important passage is the first paragraph in the second judgment, and is to bo 
found at page 479 of the Report in Taylor and Bell. The learned Judges, 
though they express great doubts whether the rules in that particular case 
were legal and binding, do not finally decide that point. But they do 
clearly and unmistakeably lay down as a general principle of law applicable 
to India that any substantial delegation of legislative authority by the 
Legislature of this country is void. The actual order made was a second 
permission to the defendant to amend his plea upon payment of costs. The < 
second amendment was made, but 1 cannot find that the case went any further, 
and probably it was compromised. The Act itself was shortly afterwards 
repealed. 

The case was very fully argued on two occasions, the defendant being 
represented by the Advocate-General and the Standing Counsel, and it is in 
all respects an authority which seems entitled to the very greatest weight. 
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I am also disposed to think that if the American reports were available to 
us, we should find some authority there on this part of the case. There are 
several deoisione* of the American Coiirts referred to in a note to Kent's Oom- 
mentaries, page 504. ClOl] One cannot be quite sure without seeing the rei^rt 
in extenso how far these decisions .go, hut they seem to me to support the view 
that Act XXII of 1869 is, as regards the Cossyah and Jynteeah not a law. 

It was asked in the course of the argument what was to be done in the case 
of emergency, and whether the Legislature might not do that which wa« neces- 
sary to meet an emergency ? And assuming the answer to this question to be 
that the Legislature might do what was necessary, it was then argued that the 
Court could not enquire whether the emergency existed or not, for of this the 
Legislature was the sole judge. In fact, whilst asking us to dismiss all political 
considerations, the learned Counsel ask us to decide this case on the ground of 
political necessity. But we have nothing to do with any such question at all. 
Upon an emergency in which danger to life and property is involved, the law as 
it stands, and without any alteration, gives increased and exceptional powers to 
the executive. In extreme cases the executive may suspend the operation of all 
laws. But I am not aware that such emergencies in any way alfect the powers 
of the Legislature ; certainly not unless the Legislature were actually overawed. 

Lastly, it was said that whether the Indian liOgislative Council can or 
cannot lawfully delegate the power to make laws, it had done so for a long 
series of years, and a long list of Acts passed between 1845 and 1868 has been 
handed in to us, all of which, it is said, must be treated as instances of dele- 
gation of legislative authority, if Act XXII of 1869 be so treated. It was 
then argued that Parliament must have known what the Legislature of this 
country had been doing, and, had it not approved what was done, would have 
used language which would have placed the illegality of these proceedings 
beyond all possible doubt. I have some difiiculty in dealing with an 
argument based upon an assumption of fact in a matter of this kind. I 
imagine that Parliament, when legislating for India, is dependent mainly upon 
such information as may be imparted to it by the Secretary of State, or by 
individual memlws who have a special acquaintance with this country. The 
position is, in fact, substantially the same in this as in all other cases where 
Lf093 the subject of legislation is not one of every-day experience. If the infor- 
mation thus obtained were not found to be sufficient, special inquiries would 
thdn be directed. Whether in the particular case under consideration Parlia- 
ment did really arrive at a knowledge of the particular provisions in these Acts 
which are now relied on, I am at a loss how to determine. I cannot, however, 
think that we need entei’ upon this inquiry. For even if we presume knowledge, 
still to infer ratification from silence would lead to coffsequences which seem to 
me inadmissible. Upon one particular point Parliament expressly refers to the 
practice here, and no doubt, therefore, was so far acquainted with it. In s. 25 
of the Councils’ Act it is recited that doubts have arisen as to the power to make 
laws for the non-regulation provinces, otherwise than at regular meetings of 
the Legislative Council in conformity with the 3 A 4 Wm. IV, o. 85. The 
section then goes on to give validity to laws that had not been so made. But it 
has never been contended that this recital and this ratification have legalised 
the previous practice. On the contrary, the accepted view has, I Mieve, 
diways been that the previous practice was put an end to by this very Act. 
Speaki^^ of tWs very practice in a minute recorded in 1868. Sir HbNBT Maikb 
says — ‘‘this systeppi, of which the legality had long been doubted, was^ decayed 
by the IxidiSn Councils' Act. No legislative authority now exists in India 
which is not derived from this Statute.” But if the ttgutueut of taeit 
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recognition which I am now oonsidering be correct, how is it possible to escape 
the conclusion that all the vague powers, half legislative, half executive, 
previously exercised in the Non-Begulation Provinces are v^id and subsisting 
powers The argument seems here to stand on its strongest ground. 

Nor do the Acts contained in the list which was handed in appear to me to 
afford (as was asserted) so many clear and undisputed instances of a transfer of 
legislative authority. I must guard mySelf against being drawn into a final ex- 
pression of opinion as to the construction of Acts which are not properly before 
us. I must also observe that the argument only extends to Acts passed prior to 
the Councils ’ Act. It is not, and could not be, contended that the Indian 
Cl 08 ] Legislature can have increased its own powers by any recent usurpation. 
This gets rid of the two Acts most relied on, — namely Act XXIfl of 1861, 

8. 39, and Act XXV of 1861, s. 445.* Neither of these Acts had been passed 
when the Councils* Act received the Eoyal assent, though, probably, they were 
passed before the Councils’ Act came into operation. I may also observe that 
these sections only confer powers on the Executive Government to extend the 
Acts to Non-Eegulation Provinces. Bub we know that as to those districts 
certain exceptional notions were at that time held >vhich are now exploded. As 
to those Acts which were passed prior to the Councils’ Act becoming law, Act 
VIII of 1859, B. 385, + and Act XIV of 1859, s. 24, f also relate only to Non-Eegu- 
lation Provinces. Act VII of 1845 only empowers the Local Government to 
make rules respecting the levying of w’ater rates and so forth for canals which 
have been constructed at the expense of Government. Act XXXV of 1850 
and Act XXXVI of 1857 give to the Local Government powers which are not 
legislative, but may be judicial. Act XVIII of 1853 seems to rne merely to 
give power to fix the limits of cantonments. Act XVII of 1864 reserves to the 
Governor-General in Council powers which he would have had without this 
reservation. Act XXII of 1855, Act XX of 1856, Act XXIV of 1859, and Act 

* [Sec. 445 ; — Thiu act shall come into operation in tlio IVesideucics of Bengal, Madras, 

^ and Bombay on the first day of January 18G2, but shall not 

r,onimenooment and take effect in any part of the TerritorioH in British India not 
operation of Act. subject to the (roneral Bognlations of Bengal, Madras, or 

Bombay, until the same shall be extended thereto by the 
(TOVcruor-lTeiieral of India in Council, or by the Local (rovorn men t to which sucli Territory is 
suboi'dinatfl, and until such extciision shall have been notified in the (Tazetie.] 

1 [Sec. o85 : — This Act shall not take oilect in any purl of the territories not subject to the 
general regulations of Bengal, IMadras and Boinhay, until ^the 
Act not to take effect in same shall bo extended thereto by the Govornor-C tenoral of 
places not subject to the India in Council or by the Local (Jovoriimeut to which such torri- 
goneral regulations until tory is subordinate, and notified in the “ Gazette " 
extended thereto. (Supplemented by Act XXlll, 18G1, s. 39 and by Act IX, 

1863, s. l.)l 

+ [Sec. 24 ; — This Act shall take effect throughout the Presidencies of Ben gal, Madras, and 
Bombay, including the Presidency Towns and the Straits’ Scttle- 
Oporation of Act. ment ; but shall not take effect in any Non- regulation Province 

or place until the same shall be extended thereto by public 
Notification by the Governor- General in Council or by the Local Government to which such 
Province or place is subordinate. Whenever this Act shall be 
Trial of ponding suits, Ac., extended to any Non-regulation Province or place by the Gover- 
in any Non-regulation Pro- nor-Goneral in Council, or by the Local Government to which 
vinoe or place to which the such Province or place is subordinate, all suits which within'*’ 
Act is extended. such Province or place shall be ponding at the date of such notifi- 

cation or shall be instituted within the period of two years from 
the date thereof, shall be tried and determined as if this Act had not been passed ; but all 
suits to which the provisions of this Act are applicable that shall be instituted within such 
Provinoe orjplaee after t^ expiration of the said period, shall be governed by this Act and by 
no other law of limitation, any Statute, Act, or Bogulation now in force notwithstanding. 

Amended by Act XIV, 1862 an Act of temporary operation and since defunct.] 
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V of 1861 are more difficult to construe. It would certainly have been safer 
to treat them as what are called General Clauses Acts, and for the Legislature 
in each case to ha^e sanctioned their extension. But 1 may observe generally 
as to the provisions which these and many other Acts contain for the making of 
rules by the Executive Governmei\t in conformity with the Act, that we have 
the very high authority of the Judges who decided the case of Btddle v. 
Tariney Chum Banerjee (1 Tay. & Bell, 390 ; see p. 404), that the power to 
make such rules may be largely conferred without any delegation of legis- 
lative authority. Act XXIX of 1857 does not seem to me to confer any 
legislative powers at all. Act XXIX of 1858 was passed to meet a pressing 
Cl04i] emergency during the mutiny, and ought not, I think, to be taken as a 
precedent. Act XIII of 1859, s, 5," and Act IX of 1860, s. 9,f are in my opinion 
of very doubtful validity. 1 am not sure that they have ever been acted upon. 
It is by no moans easy to ascertain this, for it is ono of the peculiar results of 
this method of legislation that there is no information upon the subject 
contained in the Statute book. But this I know that I have often heard the 
validity of tiiese provisions questioned. Upon the whole, the list of Acts prior 
to the passing of the Councils’ Act does not seem to me to show any clear 
practice of transferring legislative authority which Parliament can be said to 
have known and recognized. 

Before leaving this list I must observe that it contains a number of Acts 
which were evidently inserted under an entire misconception as to the nature of 
the difficulty which the Crown has to meet in estaWishing a claim now put 
forward on behalf of Indian Legislature. It has never been doubted that the 
Legislature may confer discretion of the most extensive kind upon the executive 
officers of Government. I have already adverted to this, and but for the mis- 
conception which this list discloses, I should not have thought it necessary to 
advert to it again. But it cannot be too clearly understood that no one denies 
that the Indian Legislature may entrust to the executive officers of Government 
power, for examine, to regulate public processions and to keep order in places 
of public resort. And the insertion of this provision (Act XIII of 1856, s. 77) 
in the list handed up only shows how entirely the question before us may be 
misunderstood. No one would think of challenging such a provision as this, as 
being beyond the powers of the Indian Legislature. If my view of the law 
threw any doubt upon the power of the Indian Legislature to pass such an 
AcUas this, I should abandon it at once. But surely it is not necessary to 
insist at length upon the difference between the delegation of a power to keep 
order in the public streets, and the delegation of a power to abolish all 
the existing Courts of justice in a large district, and to substitute such new 
ones as the deleqatm may deem advisable. All that can bo said is, that 
[1053 there may be a difficulty in some cases in saying whether the Act amounts 
to a transfer of legislative power. There would be precisely the same difficulty in 
drawing an exact line between the functions of the legislative and the functions 
of the executive council — between the powers which Judges possess to make 

' £Scc. 6 : — This Act may be extended by the Governor-Creneral of India in Council, or by 
the pjxocutivc Government of any Presidency or place, to any 
« Act may be extended by place within the limits of their respective jurisdictions. In 
Government. the event of this Act being so extended, the powers hereby vest- 

ed in a Magistrate of Police shall be exorcised by such officer or 
officers as shall be specially appointed by Government to exercise such powers. 

Supplemented by Act III, 18Gd, of the Madras Council.] 

t (Seo. 9 r*— This Act^shall take effect only in those districts or places to which it shall be 
extended by order of the Governor-General of India in Council, 
Operation of Ao . ^ Executive Government of &y Presidency or place.] 
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rules of procedure, and the power which they do not possess to make rules of 
substantive Jaw. But this does not prove that these distinctions do not 
exist or that they are not to be observed. We are, as I have ajfeady pointed out, 
not now called upon to deal with difficulties of this kind. If we are ever 
called upon to do so, I do not doubt that the utmost endeavour will be made to 
avoid impeding the useful action of the Ijegislature. 1 say with confidence 
that this Court (the only one of wliich I have a right to speak) has always shown 
the greatest care and circumspection in questioning the validity of Acts passed 
by the Indian Legislature. On the present occasion it has been pressed very 
strongly that the view of the law which 1 take would lead to the most 
disastrous consequences. Nothing has been adduced in support of this 
statement, which appears to me quite unfounded. 1 would gladly have re- 
frained from expressing any opinion upon these Acts at all, hut not being able 
to do so, I am compelled to admit that there are some provisions in some of 
tho Acts passed by the Legislative Council the legality of which, upon the 
view of the law to which I adhere, may be doubtful. But I say distinctly that 
there is no ground whatever for the sweeping assertion which has been made 
that, on this view of the law, a very large proportion of these Acts rnusi he at 
once pronounced to he illegal. No sucii consequences followed from the 
decision of Biddk v. Tarinay Chuini Banerjce (1 Tay. Bell, 390), and my 
decision goes no further. The only proposition of law which I lay down is, 
that the Legislative Council of India cannot confer any power to ligislate 
upon the Lieutenant-Governor of Bengal. 

In my opinion, our jurisdiction in the Cossyah and Jynteoah Hills is now 
the same as it was before the notification was issued by the Lieutenant- 
Governor, and we ought, therefore, to send ClOB} for the record of this case, 
in order to .see whether the ai)peal should be admitted. 

Kemp, J.— I concur in the judgment of Mr Justice Mahkby. 

Ainsley, J. — By 3 (fe 4 Will. IV, c. 85, s. 43, the Governoi-- General 
in Council liad po\ver to make- laws and regulations for repealing, amending, or 
altering any laws or regulations whatever then in force or thereafter to be 
in force in the Indian territories of Her Majesty or any part thereof, and to 
make laws and regulations for all persons and all Courts of justice and the 
jurisdiction thereof, and for all places and things whatsoever throughout the 
whole and every part of the said territories, witli ceitain reservations : and 
by 8. 45 all laws made as aforesaid were to iiave the force and effect of Acts of 
Parliament. 

By 16 & 17 Viet., c. 95, s. 22, pi’ovision was made for tho better exercise 
of the powers of making laws and regulations by the addition to tho Council 
of the Govern or- General of certain persons as legislative councillors ; and by 
s. 23 it was enacted that the powers of making laws or regulations vested in the 
Governor-General in Council should be exercised only at meetings of the said 
Council at which a certain number of members and certain particular members 
should be present. 

By 24 & 26 Viet., c. 67, s. 2, tho 43rd section of the Act of William lY, 
and the 22nd and 23rd sections of the Act of 16 A 17 Viet, are repealed, but the» 
45th section of the former is maintained in force, save so far as the same may 
be altered by or be repugnant to this Act. Ss. 9 and 10 provide for the 
constitution of a Legislative Council, and s. 15 restricts the power of making 
laws and regulations to meetings of the Council at which a certain propprtion 
of members is present ; by s. 6 the Governor-General alone is authorized in 
certain cases to exercis^ll the powers of the Governor-General in Council except 


736 



1X.B. 8 Cal. 107 


THS EMPBE8S V. 


the power of makiog laws and regulations. S. 22 re-enaots the provisions of 
B. 43 of the Aot of William IV, with the £107} addition that the power is 
capable of being j^ercised at meetings of Council for the purpose of making 
laws and regulations, at which by s. 19 no other business can be transacted, 
and execpt at which by s. 15 no laws or regulations can be made. S. 25 
validates certain laws and regulations theretofore made otherwise than at 
meetings of a Legislative Council in respect of the Non-Begulation Provinces. 
By s. 23 tiie Governor-General, in cases of emergency, may make ordinances 
for the peace and good government of the Indian territories of Her Majesty 
or any part thereof, to have effect for six months only, and subject to be 
controlled or superseded by a law made at a meeting ot the Legislative Counoil. 
Ss. 34 and 45 restrict the power of making laws and regulations conferred 
on subordinate Legislatures so that as in the case of the Council of the 
Governor-General it can only be exercised at h. meeting for the purpose of 
making laws and regulations, and in no case can they modify Acts of the 
Imperial Parliament. 

The 1st section of 33 Viet., c. 3, provides, that in respect of any part of 
the territories under the Government or Admimistration of any Governor, Lieu- 
tenant-Governor or Chief Commissioner to which the Secretary of State shall 
from time to time by resolution declare the provisions of the section to be appli- 
cable, the Governor, Lieutenant-Governor or Chief Commissioner as the case 
may be, may propose drafts of regulations for the peace and good government of 
such parts to the Governor-General in Council, which, on receiving his assent 
and being duly publisiied, shall have the force of laws made at a meeting of the 
Legislative Council. 

There is further a provision in 17 A 18 Viot., c. 77, s. 3, by which the 
Governor-General in Council (with the sanction of the Court of Directors of the 
East India Company) could by proclamation take under the immediate author- 
ity and management of the Governor-General in Council any part of the terri- 
tories under the Government of the Bast India Company, and thereupon could 
give all necessary orders and directions respecting the administration of such part, 
or otherwise provide for the administration of the same ; but this is coupled 
with a proviso that no law in force at the time in such [108] part should be 
altered or repealed except by a law made by the Governor-General in Council. 

„ The Imperial Parliament has thus carefully declared the mode in which 
legislation by the Government of India is to be carried on. Ordinarily it is 
to be by laws made at meetings of the Legislative Council of the Governor- 
General ; under emergencies and for the limited terra of six months, by the 
Governor- General alone ; and in respect of paHiciilar places, to he defined 
by the Secretary of State, by the Governor-General in (Executive) Council on 
the proposal of the Local Government. 

When Aot XXII of 1869 was passed, the last provisions had n(^ come 
into existence. This Act was passed by the Governor-General in Council under 
the general powers conferred by s. 22 of the Indian Councils’ Act, subject to 
the limitation specified in that section. 

Theqaeetion is, whether the Supreme Indian Legislature did itself, directly 
or by necessary implication, exclude the Cossyah and Jynteeah Hills from the 
territorial junadiction of the High Court. 1 confine myself to this one matter 
Whio^ is all that we need consider for the purposes of the appeal before ua at 

present of the proceedings. I understand we, are all agreed that such 
exelusion is within the powers of the Legislature. .. 


788 



BUBAH AND BOOK SINGH [1877] I.L.R. 3 Cal. 109 

I think it did not do so, <but that it left the question of such exclusion unset- 
tled. The preamble and title of the Act speak only of the Garo Hills : the 
Cossyah Hills are not mentioned until 9 is reached, exce^jt that in s. 3 it is 
said that, from the date of the notification provided for in s. 2, Act VI of 1835 
(so far as it relates to the Cossyah Hills) shall be repealed. With tliis exception, 
thefirst eight sections refer exclusively to the’Garo Hills. Then comes the 9th 
section, which empowers the Lieutenant-Governor from time to time, by 
notification in the Calcutta Gazette, to extend all or any of the provisions of 
the other sections to the Jynteeah Hills, the Naga Hills, and to such portion 
of the Cossyah Hills as for the time being forms part of J-lritish territory. 

This provision for a Separate notification makes it clear that no part of the 
territory mentioned in s. 9 is affected by Cl99] the Act in consequence of the noti- 
fication provided for in s. 2 ; and that if the Act has any operation there, it is sim- 
ply as the result of the will of the Lieutenant-Governor. The repeal of so much 
of Act VI of 1835 as affects the Cossyah Hills from the date when the Act came 
into force in the Garo Hills (namely, the 1st March, 1870) is of no practical 
importance ; this much of the Act was wholly obsolete. The Courts of Sudder 
Dewany and Ni/amut Adawlut, to which powers of superintendence had boon 
given by the Act, had ceased to exist ; and by tlie 9th section of the High 
Courts’ Act (24 & 25 Viet., c. 104) this Court liad boon vested witli the same 
powers that tlie former Courts had. That the Government of India in the 
Legislative Council should take the opportunity of re])eiiling this obsolete Act 
at the same time that it was dealing with the law apxdicable to the Garo Hills, 
is not to my mind sufficient ground for saying that tlie Legislature in 
September, 1869, made a declaration in respect of the lynteeah, the Naga, or 
the Cossyah Hills similar to that which it had made in respect of the Garo 
Hills. As to these last, certain provisions were absolutely enacted, and all 
that was referred to the Lieutenant-Governor was to fix a day from which 
they should take effect. 

The preamble declares the expediency of dealing with the Garo Hills, but 
says not a word about the others. The notification necessary to start the 
operation of the Act in respect of the Garo Hills has no effect in the Cos.syali 
and other hills. Whether or not the Act shall ever come into operation at all 
in the latter, and if so, the extent to wliich effect shall be given to it, is left 
entirely to the discretion of the Lieutenant-Governor. The 2nd and 9th 
sections are not framed in the same form. The first directs that the Act 
shall come into operation and that the Lieutenant-Governor shall fix a datef of 
commencement, and merely leaves the ])articu]ar date to be determined l)y tlie 
Lieutenant-Governor as is commonly done when the introduction of a now law 

requires some adjustment of the administrative machinery. 

• 

The fixing of such date is a ministerial not a legislative act ; but the deter- 
mination whether the law shall bo applied at all [110] is not a ministerial, 
but a legislative act. As this determination was not arrived at by the Supreme 
Legislature, but was remitted to the discretion of the Lieutenant-Governor, it 
cannot be said that the Legislature excluded the Cossyah and Jynteeah Hill.s 
from the jurisdiction of the High Court ; it went no further than to say that if 
at any time the Lieutenant-Governor shall think fit to exclude them he may do 
so. In fact, the Lieutenant-Governor did not avail himself of the power for 
two years after the passing of the Act, whereas he issued the notification under 
s. 2 within five months from that time, and it rested entirely with him to 
determine whether he ever would avail himself oi it, and if so, in what district 
and to what extent. He might possibly have determined only to apply the 
provisions of s. 5, relating to the public revenue and rent, and of s. 7, as to 
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cesses, in one tract, while he applied the whole law in another. The Supreme 
Legislature could have no knowledge beforehand of what would be the results 
of the passing of the Act. It certainjiy cannot be said that the four hill tvaots 
named in the Act were all in the same condition at the date of the passing 
of the Act of 1869, so that what was good law for one was necessarily appli- 
cable to the others ; if this had been so, the frame of the Act would have been 
different from what it is. If then it was uncertain whether the jurisdiction of 
this Court in the Cossyah Hills would ever be taken away at all, it cannot be 
held that it was actually taken away by the Supreme Legislature in the Act 
of 1669, and that all that was left to the Lieutenant-Governor was to make 
arrangements accordingly and to fix a date for the commencement of the oper- 
ation of the Act. 

It is consequently necessary to ascertain whether the delegation of power 
to the Lieutenant-Governor to remove the Cossyah and Jynteeah Hills from the 
jurisdiction of this Court by a legislative declaration was within the powers of 
the Legislative Council. On this point, the language of s. 22 of the Councils' 
Act appears to me to leave no boubt. 

Power is given to the Governor-General in Council at meetings for the 
purpose of making laws and regulations to [111] alter any laws and make laws 
for all persons, places, and Courts of justice in the Indian territories of Her 
Majesty : provided, inter alia, that such laws shall not in any way affect any of 
the provisions of the Councils' Act. 

The law under consideration is a law made undoubtedly at a meeting of the 
Legislative Council of the Governor-General, and so far a good law ; and if it 
does not fall within one of the seven exceptions specified in s. 22, it has by the 
46th section of 3 & 4 Will. IV, c. 85, all the force and effect of an Act of 
Parliament ; but if it does fall within one of those exceptions, this last- mentioned 
enactment gives it no force at all. S. 22 of the Councils’ Act having been 
substituted for the earlier provisions on the same subject (3 & 4 Will. lY, c. 86, 
s. 43, as modified by 16 <fel7 Viet., c. 95, s, 23), the words of s. 45 — “ all laws 
and regulations made as aforesaid ” — only apply to laws properly made under 
s. 22 of the Councils' Act, and not within one of the exceptions. 

The Act of Parliament requires that, ordinarily, all laws shall be 
made only at a meeting of the Council of the Governor- General held 
fo» the sole purpose of making laws and regulations, and at which certain 
persons are present. When laws are to he made otherwise, there is a 
specific provision according to the nature of the case, but these exceptional 
provisions are made by Parliament itself and. not left to the discretion 
of the Indian Legislature ; and it is and has long been an established 
rule (s. 70, 3 & 4 Will. IV, c. 85, and s. 6, 24 & 25 Viet., c. 67) that the 
Governor-General himself shall not by himself, except when specially authorised 
by Parliament, exercise the power of making laws and regulations. It would 
not be possible for the Legislative Council validly to divest itself of its own 
functions and transfer them to the Governor-General alone. A law to sueh 
effect made by the Council would violate the provisions of both s. 6 and s. 15, 
wether that law purported to vest the Qovernor-General with legislative powers 
generally or specially, and would therefore, under the express words of s. 2d, 
be ultra vires. But if this is so as to the Governor-General, surely it must be 
so as to the Leiutenant-Governor of Bengal. The same reasons which apply 
in the [1123 one case for restraining the highest officer of the Grown in India 
from exercising legislative powers alone and for entrusting those powers only to 
a Council to be exercised at a meeting at which not letos than a certain nmnber 
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of members shall be present, must apply with more force to a subordinate 
officer ; and s. id is as much violated in one case as in the other. 

* *'« 

Therefore, in my opinion, the conferring on the Lieutenant-Governor power 
to remove the Cossyah Hills from the jurisdiction of this Court was ultra oires. 

It it was ultra vires, this Court is bound to take notice of the fact. The 
power formerly exercised by the Nizamut Adawlut in this tract of country was 
given to this Court by Act of Parliament (s. 9, 24 & 25 Viet., c. 104), and unless 
it has been validly taken away we are bound to exercise it. 

No doubt the Governor-General in Council, whatever constretion be put 
on the section referred to, has power to put an end to this Court’s jurisdiction 
in this tract of country, but no other authority in India can do so. But 
if the Governor-General in Council wishes to do it, ho must proceed by 
the exercise of his legislative powers as created or declared by the Councils’ 
Act, and in no other way. The High Courts’ Act provides no new mode 
of legislation, but makes the jurisdiction of the High Courts subject to the 
legislative powers of the Governor-General in Council, which must be looked 
for elsewhere. If he shall proceed in any other way, this Court is constrained 
by the Act of Parliament to continue the exercise of its jurisdiction. 

But it is said that this view of the provisions of s. 22 of the Councils’ 
Act is at variance with that taken through a long course of years, as shown by 
a series of enactments, in which a somewhat similar mode of supplementing 
the action of the Legislative Council has been adopted. 

I think it unnecessary now to express any opinion as to the validity of 
the Acts referred to. Assuming them to have been validly enacted, their 
existence does not support the argument that the mode of legislation adopted in 
Act XXII of 1869 is only that which has been constantly adopted without 
objection ; and that as it cannot be assumed that this mode of legislation 
tiis] has escaped the observation of the Imperial Parliament, it has the 
warrant of a tacit approval. 

It appears to me that a distinction must be drawn between provisions by 
which the carrying out of the declared decisions of the Supreme Legislature is 
furthered, and provisions which give a power to act independently of the dis- 
cretion of the Council of the Governor-General. As an example of the one, I 
may take s. 385 of Act VIII of 1859, or s. 445, Act XXV of 1861. Theso^are 
laws intended to be eventually of universal application in British India (the 
latter, re-enacted in X of 187‘X is now, with very few exceptions, the only law 
on the subject) ; the actual introduction of these enactments was in certain tracts 
of country postponed, atid made to depend on the discretion of the Local 
Government. The Supreme Legislature had considered these laws and adopted 
them as laws to be eventually in force everywhere ; but instead of declaring 
that they were to take effect everywhere at once, it was content to declare the 
ultimate law and leave the Local Governments to advance up to this standard 
as fast as they conveniently could. When a Local Government declared such a 
law to be in force, it was merely parting with a power of delay conferred upon 
it ; it did not make any law ; the law introduced was tho law made by the* 
Governor-General in Council with the express intention that it should become the 
law of the particular tract of country in due time. But Act XXT 1 of 1869 does 
not stand on precisely the same footing. There was no expression of a de- 
termination by or desire of the Legislative Council that eventually the Jynteeah 
Hills, the Naga Hills and the Cossyah Hills should be reduced to the same 
condition as the Garc Hills ; at the most it can only be said that there was an 
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expectation that such a measure might become necessary. But an attempt 
to provide beforehand for the contingency of such a state of things arising in 
the former as then v^arranted the introduction of the measure into the Garo 
Hills, does not amount to a determination that this was the law which it was 
desirable to put into force in all these hill tracts ; had this been the intention 
of the Legislature, I should have expected it to have been expressed in plain 
language. 

The provisions of s. 39, Act XXIII of 1861, do not affect my view of this 
matter. This section allows a Local Govern -[1 14] ment, with the previous sanc- 
tion of the Govern or- General in Council, to annex any restriction, limitation, or 
proviso it may think i^roper when extending the Code of Civil Procedure to any 
territory not subject to the general regulations; but this is merely another form 
of delaying the full extension of the Code. So far as the Code obtains operation, 
it is still, because the extension is, pro tantOt a carrying out of the intention of the 
superior Legislature that this shall be sooner or later the law in the particular 
tract of country. As 1 read the section, no power is given to amend the law 
itself ; it is only a power to keep some portion in abeyance or to make its oper- 
ation contingent on something external to it, which again is only another form 
of postponing its full operation. 

A very largo number of the Acts referred to in the schedule submitted to 
us of Acts containing delegation of powers is of the same character. The subject 
of many is limited, but the mode of legislation is substantially tho same. The 
general law on eacli subject is propounded by the Legislature ; the gradual appli- 
cation of it is entrusted to some authority named in the Act. In form, it may 
he that the law is made for one or more named members of a class with power 
to extend it to others ; but in effect, this is making a law for the class with a 
power granted to the Local Government to introduce it more or less rapidly as 
may seem fit. Tho distinctive feature in my opinion is, that in each of these 
cases tho law is constructive by addition to, or remodelling of, the Statute law 
then existing as to each class of subjects under the directly exercised discretion 
of a legislative body ; w’hereas Act XXII of 1869, as far as we are now con- 
cerned with it, is destructive, and operates merely to terminate the operation 
of established laws. 

There is another class of .'\cts in which there is ap])arently a clear deloga- 
tio« of legislative power. I refer to Acts which contain a provision giving 
power to make rules or bye-laws, and to impose taxes or fix fees and charges ; 
but these are clearly distinguishable from such an Act as Act XXII of 1869, 
so far as we are concerned with it now', which iaonly so far as it gives power 
to the Lieutenant-Governor to repeal s. 9 of 24 & 2w Viet., c. 104. Whether 
the powers conferred in these Acts to [115] make rules and bye-laws can in 
all cases be defended, is a matter 1 need not discuss. All legislation of 
this class is subordinate to, and in furtherance of, the defined object of each 
particular Act. 

*[Scc. 39 When, under the provisiontj of seetiun 3H5 of the said Act, Lhe Act is extended 
^ to any part of the territories not subject to the General Bcgula- 

Extension of Act to Non- tions of Bengal, Madras, and Bombay, it shall b6 lawful for the 
Regulation provinces. Government to which the Territory is subordinate to declare 

that the Act shall take effect therein subject to any restriction, 
limitation, or proviso which it may think proper. In .such case the restriction, limitation, 
or proviso shall bo inserted in the declaration or notification of such extension. When the 
Act is extended by the Local Government to any territory subordinate to such Government, 
and such extension ia made subject to any rfstnctioii , limitation, or proviso, the previous 
sanction of the Governor- General of India in Council shall be requisite. J 
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The case of Biddle v. Tariney Churn Bancrjee (1 Tay. & Bell, 390), at 
p. 409, and again at p. 479 of the report, is authority for holding that, while the 
validity of rules which can be brought within the definition -i^f ministerial acts 
is undoubted, the validity of other rules such as therein montioned, —namely, 
rules imposing a penalty directly, or granting power or compelling discovery, — is 
open to grave doubt, if indeed the case does not go so far as to rule that thoy 
are absolutely invalid. It is foreign to my present purpose to discuss that case ; 
it is enough to show that the delegation relied on does not stand unquestioned, 
but that there is very high authority for doubting its validity. As I have 
referred to this case, J take the opportunity of observing tliat it seems to me 
strongly to support tlie earlier part of niy judgment. At page 406 the 
learned Chief Justice, Sir Lawkence Peel, observes : “ The Legislature of 

India, though it possesses large legislative powers, is still a limited Legislatiire, 
and exercises a delegated authority of making laws. Independently of the 
territorial limits assigned to its power of making laws, there are other limits 
imposed which the Legislature must not exceed ; and it is the province of the 
Courts of justice of the country to decide on the legality of Acts of the Legis- 
lature, if a suit be instituted to decide whether the Legislature lias or has not 
exceeded the limits within which it may legislate.” Again, at page 479, as I 
understand the judgment, he assumes as undoubted that delegation of legislative 
authority by the Indian Legislature is beyond its jiowors, tho question boing in 
each case whether there has or has not been such delegation. 

Tho Acts which are most analogous to the Act under consideration, so far 
as wo have now to deal with it, are few in number; thoy have been termed 
deregulationizing Acts. 

Act XXI of 1845 was passed while the 3 and 4 Will. I V., c. 85, was in force ; 
the power of legislation was then vested cite] in the Governor-Cieneral in 
Council. This Act does not make any transfer of that powcj’, but simply 
declares that the same authority in which the legislative power rested, viz., tho 
Govern or- General in Council, may by order in Council do certain tilings. The 
same remarks apply to Acts VI and XI of 1846. 

After the passing of 16 & 17 Viet., c. 95, we come to tho Sonthal Districts’ 
Act XXXVII of 1855. This differs in form from Act XXll of 1869, and is 
distinctly a legislative declaration by tho Governor- General in Council. The 
Lieutenant-Governor lias, by s. 6, to give effect to it by proclamation ; liut this 
obviously is a merely administrative action. Tho power to allow an appeal in 
cl. 1, 8. 4, notwithstanding tho declaration in that section that all decisions 
and sentences passed according to the provisions of the Act are iimil, is a power 
to relax the stringency of the Act in the direction of tlie general law. 

The Chittagong Hill Tracts’ Act XXII of 1860 approaches, in some res- 
pects, more nearly to the form of tho Act under consideration. Whether any of 
its provisions are open to question is beyond the scope of my present enquiry. 
So far as the abolition of the jurisdiction of the Courts of civil and criminal 
judicature is concerned, the direct and undoubted authority of the Governor- 
General in Council has been exercised. In the Kohilkhund Act XiV of 1861* 
there is a slight change of form. While the Supreme Ijegislaturo makes a 
direct declaration in respect of certain tracts specified in tho schedule, it gives 
power to the Lieutenant-Governor, North-Western Provinces, to define the 
portions of Pergunnas Juspoor and Kashipore in the district of Moradabad, 
which are to be subject to the Act ; but it does not give him power to include 
these pergunnas or not at his pleasure and at such time as he may think fit, 
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There is no provision for more than one proclamation giving effect to the Act. 
This Act approaches to, but does not reach, the form of Act XXll of 1869. 

Act XXIV of 1864 is wholly different ; it validates rules previously 
made. As far as it empowers the Local government to extend any Begulation 
or Act then in force, it may be said to Cll7] give legislative power, but this is 
not such a power as is now in question, and whether such powers have been 
rightly or wrongly giveh is a matter on which I express no opinion. 

On the whole, then, 1 am of opinion that the jurisdiction of this Court in 
the Gossyah and Jynteeah Hills has not been validly taken away, and that we 
are bound to entertain the appeal. 

Maopherson, J. — In my opinion the Governor-General in Council has 
power by legislation to remove from the jurisdiction of this Court a district over 
which the Court was declared by the Letters Patent to have jurisdiction. That 
power seems to mo to be expressly conferred by s. 9 of 24 & 25 Viet., o. 104 — 
without which section legislation on the subject would be wholly prohibited by 
the proviso in 24 & 25 Viet., c. 67, s. 22, that the Governor* General in Council 
shall not have the power of making any law which shall repeal or in any way 
affect any of the provisions of that Act or of any Act passed in the same session, 
or thereafter to be passed, in anywise affecting Her Majesty's Indian terri- 
tories or the inhabitants thereof. 

These two Statutes, 24 25 Viet., c. 67 and c. 104, were passed within a 

few days of each other (one on the 1st of August, and the other on the 6th) ; 
and I think it clear that it was intended by ss. 9, 11, and 13 of the later Act to 
preserve to the Governor-General in Council certain legislative powers which 
otherwise, by reason of the proviso, in s. 22 of c. 67, the Governor-General in 
Council would not have had. A consideration of the terms of the High Courts 
Act will show that the matters covered by the three sections 9, 11, and 13 — in 
which alone the legislative powers of the Govern or- General in Council are 
saved, — are the only matters relating to the High Court in respect of which the 
Governor- General in Council was intended to have legislative powers. And the 
express saving of these powers in ss. 11 and 13 was necessary, because those 
sections relate to matters not included or dealt with in s. 9. The Governor- 
General in Council has no legislative power in relation to the High Court save 
what is reserved to him by 24 & 25 Viet., c. 104 ; and the Letters [I18J Patent 
could give no such power not already given by that Statute. 

Although I do not doubt that the conclusion arrived at in Meare's c(Me 
(14 B. L. R., 106) was correct, 1 do not concur in the construction there put 
upon these two Statutes. I dissent wholly from the^bheory, which seems td be 
the basis of the late Chief Justice’s decision in Meare's case (14 B. L. R., 106), 
that a declaration of jurisdiction contained in the Let?bers Patent can be affected 
by legislation by the Governor-General in Council, because the declaration in 
the Letters Patent is not a “ provision of the Act” within the meaning of s. 22. 
In my opinion it is a provision of the Act within the meaiiing of s. 22, and as 
such the legislative powers of the Governor-General in Council would bo wholly 
• barred in respect of it were those powers not given or reserved to the Governor- 
General in Council by s. 9 of the High Courts’ Act. It it only so far as legis- 
lative powers are expressly given or reserved by 24 and 25 Vict., o. 104, that 
the Governor-General in Council has any legislative authority over the juris- 
diotion« Ab., of the High Court. Section 9, however, does seem to me to give 
the Governor-General in Council plenary powers of legislation as regards the 
jurisdiction. * For 1 read that section as declaring that the Court shall have and 
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exeroise all such civil and*^ other jurisdiction, original and appellate, and ail 
such- powers in relation to the administration of justice in the Presidency, as 
the Ijetters Patent shall direct : and sav^ as by the Letters. Patent otherwise 
directed, and subject and without prejudice to the legislative powers of the 
Governor-General in Council in relation to the matters aforesaid (i. e., all the 
matters mentioned in s. 9, with which the Grown is authorized to deal in 
the Letters Patent), the Court shall have and exercise all jurisdiction and 
every power, &o., in any manner vested in the abolished Courts (Supreme and 
Sudder) of the same Presidency. The section, in short, vested in the new 
Court all the jurisdictions and all the powers of every description of the two 
abolished Courts, except so far as those jurisdictions and powers might be 
altered or taken away by [llSj the Letters Patent or by subsequent legislation 
by the Governor-General in Coucil. 

This construction of the Statute no doubt leads to the conclusion that the 
Governor-General in Council has power to alter wholly, and to take a>vay, the 
jurisdiction of the High Court,— and further, that the Governor-General in 
Council is the only authority in India by which the jurisdiction or powers of 
this Court can be altered or in any way affected. Nevertheless, it appears to 
me to be the right construction : and it is the construction which, as a matter of 
fact, was invariably put upon the law up to the time of Meare's case (14 B. L. R., 
106). If it be the right construction, it cannot be questioned that the 
Governor-General in Council could legally remove the Cossyah and Jynteeah 
Hills from our jurisdiction. 

But it is argued that if the Governor-General in Council had this powder, 
it has not been legally exercised, inasmuch as the Governor-General in Council 
did not attempt or profess to remove the Cossyah and Jynteeah Hills from the 
jurisdiction of the High Court, but merely passed an Act authorising the 
Lieutenant-Governor to remove them if he at any time should think lit to do 
so. And it is contended that a removal by an order based on the authority 
thus given to tlie Lieutenant-Governor of Bengal is not legal. 

It is an undeniable fact that the Governor-General in Council did by Act 
XXII of 1869 empower the Lieutenant-Governor of Bengal at his pleasure to 
extend the provisions of the Act to the districts in question, and that by virtue 
of the power so conferred on the Lieutenant-Governor those provisions have 
since been extended in the manner contemplated. 

The first question which here arises is whether the Governor-General in 
Council having passed such an Act, this Court can decline to recognize or be 
bound by it, on the ground that it was ultra vires of the Governor-General in 
Council to legislate in such a fashion, i. e., to delegate to the Lieutenant- 
Governor of Bengal functions which were expressly vested in the Governor- ' 
General in Council. In considering this matter, it is necessary to go back a little 
and see what the legislative powers of the Governor- General in Council really are. 

[120] The Statute 3 & 4 Will. IV, o. 86, s. 43, gave the Governor-General 
in Council power to make laws for repealing or altering any laws or regulations 
whatever then in force or thereafter to be in force (in British India, &c.), and 
for all persons of whatever nationality, — and for all Courts of justice whethei^ 
estabhshed by Royal Charter or otherwise, and the jurisdiction thereof , — sam 
and except that the Governor-General in Council was not to have power by 
ieigi^ion to repeal or alter any of the provisions of that Act (3 & 4 Will. IV., 
e. 86) or of any Act to be thereafter passed affecting the East India Company 
of the said territories, or the inhabitMits thereof, &o. This power of legislation 
was (s. 44)' subject to the right of the Court of Directors to disallow any law 
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which might have been passed, which was thereupon (i.e., if disallowed) to be 
repealed. By s. 45 it was enacted, — and this section stands unrepealed to the 
present day, — thgjb all laws made as aforesaid (i.e., by the Governor-General in 
Council under the powers given by that Act) “ shall be of the same, force and 
effect within and throughout the said territories as any Act of Parliament would 
or ought to be within the same territories, and shall be taken notice of by 
all Courts of justice whatsoever within the same territories in the same 
manner as any public Act of Parliament would and ought to be taken notice 
of : and it shall not be necessary to register or publish in any Court of justice 
any laws or regulations made by the said Governor-General in Council.” 

By the Statute IG 17 Viet., c. 95, the Council of the Governor-General 
for legislative purposes received a new constitution : but the legislative powers 
of the Council and the effect to bo given to its Acts remained as they were 
under Statute 3 & 4 Will. IV., c. 85. 

The Statute 17 & 18 Viet., c. 77, a. 3, empowers the Governor -General in 
Council, witl) the consent of the Home authorities, from time to time, by 
proclamation, to take. any district under the immediate management of the 
Governor-General of India in Council, and thereupon to give all necessary 
orders respecting the administration of such district, or otherwise to 
provide for the administration thereof. But it is expressly [1213 provided that 
no law or regulation in force in any such district at the time it is so taken 
under the immediate management of the Governor-General of India in Council 
shall he altered or repealed except by law or regulation made by the Governor- 
General of India in Council. 

Then came the Indian Councils’ Act, 24 <fe25 Viet., c. 67, which again gave 
a fresh constitution to the Council of the Governor-General for making laws 
and regulations. This Act, however, to describe it generally, left the legis- 
lative powers of the Governor-General in Council unaltered, save that local 
Legislatures wore re-established and certain matters appertaining more peculiarly 
to the executive were declared (s. 19) not to be cognizable without the previous 
sanction of the Governor-General. The legislative power, which was taken 
away from the Presidencies of Madras and Bombay by 3 & 4 Will. IV., 
c. 8, was, in a modified degree, restored to them ; and the establishment of a 
local Legislature for Bengal was authorized. The legislative powers conferred 
on, the Governor-General in Council by 3 & 4 Will. IV., c. 85, wore left 
unimpaired, but under the new Act, 24 & 25 Viet., c. 67, were to be exercised 
for the ftiost part in matters of more general administration and such as 
affected the interests of the Indian Empire at large. In the preamble of the 
Councils’ Act it is merely recited that it is expedierit that the provisions oi 
former acts of Parliament respecting the constitution and functions of the 
Governor- General in Council should be consolidated, and in certain respects 
amended. The second section repeals ss. 40, 43, 44, 50, and certain other 
sections of 3 & 4 Will. IV., c. 85 ; and it is declared that all other enactments 
then in force with relation to the Council of the Governor-^General of India or 
to the Councils of the other Presidencies shall continue in force, save so far 
•as the same are altered by or are repugnant to this Act.” Section 22 declares the 
powers of the Governor-General in Council as regards the subjects of legisla- 
tion. It is, in truth, a mere re-enactment of the repealed s. 43 of 3 & 4 Will. IV., 
c. 85, altered formally and with reference to the changes which were being 
made in the constitution of the Council. It gives the Governor-General in 
Council power to repeal or alter [ 122 ] any existing law of whatever kind, save 
that it expressly provides that the Governor-General in Council shall not have the 


744 



BUBAH AND BOOK SINGH [1877l i.L.R. 3 Cal. 123 

power of making laws or regulations which shall repeal or in any way affect any of 
the provisions of the Act (24 & 25 Viet., o. 671 itself or any of the then unrepealed 
sections of 3 A 4 Will. IV, c. 85, and 17 & 18 Vicb., c. 77, ar^ certain other 
Statutes named, — and save also that the Governor- General in Council shall 
not have power to make laws which repeal or. affect any provisions of any Act 
passed in the then present Session of Parliament, or thereafter to bo passed, in 
any wise affecting Her Majesty’s Indian territories or tlie inhabitants thereof. 

The 3 4 Will. IV, c. 85, remains in force, except so far as it is expressly 
repealed or is repugnant to the Councils* Act. Section 45 is still unrepealed, 
though the Councils’ Act repeals the two sections iinTnodiatoly preceding and 
s. 50 which follows it. And there is nothing in s. 45 repugnant to the Councils’ 
Act. Therefore, it is clear that s. 45 is still in force, and applies to all laws made 
by the Governor-General in Council under the Councils’ Act. Of course an Act 
passed by the Governor-General in Council in contravention of s. 22 of 24 
25 Viet., c. 67, would not be an Act duly passed, the legislative pow'ors of the 
Governor-General in Council being by that section expressly barred in such 
cases. But an Act pasesd by the Governor-General in Council under the 
Councils’ Act, and not falling within any of the i)rohibitions therein contained, 
seems, under s. 45 of 3 4 Will. IV, c. 85, to liave the same effect hero as an 

Act of Parliament would or ought to have ; and it must be taken notice of by 
us in the same manner as any public Act of Parliament. If this he so, this 
Court has no power to question the authority of the Governor-General in 
Council, if once satisfied that the Act is not within any of the prohibitions of 
the Counoils' Act. For there is no doubt t))at, had a public Act of Parliament 
been passed in the same terms as Act XXI 1 of 1861), wo should have been 
bound to accept it without question. 

But, if it he open to me to question the autliority of the Governor- 
General in Council to pass a law which does not fall [123] within any of 
the restrictive provisions of 24 25 Viet., c. 67, 1 arn unable to say that 

the Cossyah and dynteeah Hills have not boon legally removori from the 
jurisdiction of the High Court. By s. 4 of the Act, the Governor-Genera! in 
Council did expressly remove the Garo Hills from our lurisdiction, leaving 
it, however, to the Lieutenant-Governor of Bengal to fix the date from 
which the removal was to have effect. Then (ss. 5-8) the Governor-General 
in Council practically left it to the Lieutenant-Governor to provide, as he 
should think fit, for the administration in all respects of the district, and 
gave authority to the Lieutenant-Governor to extend to the Garo Hills any 
law, or any portion of any law, then in force in tlie other territories subject 
to the Lieutenant-Governor, or wdiich might thereafter ho enacted by the 
Council of the Governor-General, or of the Lieutenant-Governor, for making 
Laws and Begulations. 

As regards the Cossyah and Jynteeah Hills, after, in s. 3, repealing Act VI of 
1835 (which repeal, it may be noted, did not of itself in any way affect the jurisdic- 
tion of the High Court over those Hills), the Governor-General in Council by s. 9 
empowered the Lieutenant-Governor from time to time to extend, mu/ /r tic 
mutandis, all or any of the provisions contained in the other sections of the* 
Act to the Cossyah and Jynteeah Hills. It is left to the Lieutenant-Governor 
to say whether these districts shall be removed from the Court’s jurisdiction or 
not, — and also, if removed, what law shall be administered in them. No doubt 
the whole future position of the Cossyah and J ynteeah Hills is left absolutely 
to the discretion of the Lieutenant-Governor. For all that is really decided by 
the Governor-General in Council is, that it is fit and proper that the Cossyah 
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aad Jynteeah Hills shall be removed ^m the jurisdiction of the High Court 
if the Lieutenant-Governor shall think it right at any time that they shall be 
so removed. No other matter is aetually decided by the Governor-General in 
Council than that it is right that these districts shall be made over wholly to 
the Lieutenant-Goevrnor’s control, if and when he chooses to take them over. 
It is impossible to deny that this is practically an entire delegation to the 
Lieutenant-Governor by the Governor-General in Council of the legislative 
powers of [124] the Council. But on what precise grounds can I say that such 
delegation is illegal ? The Act does not fall within any of the restrictive provi- 
sions of the Statute 24 & 25 Viet., c. 67 ; and there is no positive law which 
prohibits such delegation. The question is really one of intention, — what 
powers did the Supreme Legislature intend to confer on the subordinate Legis- 
lature, the Council of the Governor- General of India for the purpose of making 
Laws and Begulations ? 

Beading the Councils* Act with the High Courts’ Act 24 & 25 Viet., c. 104, 
it is sufficiently clear that the intention of the Supreme Legislature was that 
the jurisdiction of the High Court should remain as defined in the Statute, 
c. 104, except so far as otherwise declared by the Letters Patent or by the legis- 
lative enactments of the Governor- General in Council. And it is fairly argued 
that if the Statutes gave no power of legislation in such matters to any authority 
in India save the Govern or- General in Council, it could not have been 
the intention that the Governor-General in Council should by legislation 
confer on the Lieutenant-Governor those powers which it was clearly 
intended should be exercised by the Governor-General in Council alone. 
But although I do not doubt that the Governor-General in Council is the only 
authority in India who can by legislation affect the jurisdiction of this Court, 
I am not prepared to say that if the Legislative Council of/the Governor- 
General passes an Act declaring that such rules affecting the jurisdiction as 
the Lieutenant-Governor may make shall have the effect of law, and if rules 
affecting the jurisdiction are thereupon made by the Lieutenant-Governor, the 
alteration of the jurisdiction would be otherwise than by the Governor- 
General in Council in exercise of his legislative powers. For if we hold that 
the Governor- General in Council must, if the object is to affect the jurisdiction 
of this Court, do it by the direct act of the Council assembled for the purpose 
pf making laws and regulations, and cannot do it through authority given by 
th^t Council to the Lieutenant-Governor or any other functionary, we are in 
fact legislating and imposing a restriction on the legislative powers of the 
Governor-General in Council which is not imposed by the Statute. 

[125] There are, as I have said, grounds for krguing that the intention was 
that legislation to affect this Court’s jurisdiction slTould be by the Governor- 
General in Council directly and not by delegation . On the other hand, the Statute 
does not expressly say so ; and it might have been expected to say so if such had 
really been the intention, inasmuch as for years prior to the passing of the 
Statutes of 24 k 25 Viet., powers of legislation had been delegated repeatedly 
by the Governor-General in Council to the Lieutenant-Governor and other 
executive of^cers, and it may be presumed that in framing these Statutes pro- 
* vision would have been made against a repetition of the evil, had it been deemed 
in fact to be an evil. 

Act XXII of 1869 is certainly an exceedingly strong instance of legislation 
by the Governor-Genera! in Council in a manner amounting to a delegation to 
the Lieutenant-Governor of Bengal of the legislative powers of the Council. 
Still powers of a similar nature (though usually not so extensive) have 
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constantly for years past been givei^by the Governor-General in Council by 
legislation to various executive authorities. It is very diihculti for example, 
to distinguish in principle the present case«from that of the Civ^ Procedure Code 
(Act VIII of 1859), which by s. 385 took edect in any part of the territories 
not subject to the general regulations only when extended thereto by the 
Governor-General in QSxecutive) Council or by the Local Government to which 
the particular territory happened to be subordinate. In like manner, the hrst 
Criminal Procedure Code (XXV of 1861) took effect in Non- Regulation Districts 
only when extended to them by the Governor-General in (Executive) Council 
or by the Local Government to which the territory was subordinate. It is 
substantially neither more nor less than a delegation of legislative authority to 
say to the Lieutenant-Governor or any other officer, — “ Here is a new Code ; 
but it is left wholly to your discretion to decide whether — and if at all, when — 
it is to be applied to such and such territories now under your government.'* 
The principle in these and other such cases is really the same as in the case 
now before us. Yet, such delegations are frequent. 

[126] Altogether, I do not think that the passing of Act XXII of 1869 was 
absolutely ultra vires of the Governor-General in Council. And after the 
course of practice which undoubtedly has been followed in this matter for very 
many years, I should certainly decline to declare such an Act to be beyond the 
powers of the Governor- General in Council, unless I considered it clear beyond 
all question that it was so. 

I think, therefore, that wo have no jurisdiction to entertain this appeal. 

Various important points which 1 have not touched upon have been 
discussed in the course of the argument. But in the view which I take of the 
position of the Legislative Council of the Governor-General with reference to 
this Court, it seems to me unnecessary to go further into them. 

Pontifex, J. - I concur in the judgment of Mr. Justice Macpherson. 

JaokBOn, J. — Assenting, as I do, to the decision in Feda Hossein's case 
(T. L. B., 1 Cal., 431), and being therefore of opinion that tlie jurisdiction of the 
High Courts can be affected by legislative action of the Governor-General of 
India in Council, and by no other authority in this country, I have only to 
consider whether our jurisdiction has been validly taken away, and whether, if 
we should think otherwise, we are competent to give effect to our opinions. 

It is contended on behalf of the Crown that the jurisdiction of this Court 
over the Cossyah and Jynteeah Hills was put an end to by a notification of the 
Lieutenant-Governor of Bengal, dated 14th October 1871, wliich notification 
purports to have been issued 'under the authority of the 9th section of an Act 
of the Governor-Generalln Council, called Act XXII of 1869, which received 
the assent of the Governor- General on the 24th September of that year. 

It is further contended that the clause of this Act which empowered 
the Lieutenant-Governor to issue such proclamation is a law made by the 
Governor-General in Council under the [127] authority of 24 & 25 Viet., c. 67; 
that by virtue of clause 45, 3 & 4 Will. IV, c. 85, a law so made is of the same 
force and effect in India as any Act of Parliament, and that, consequently,^ 
neither this nor any other Court in India is competent to inquire into the 
validity of the Act or to question the mode in which the Legislature carries 
out its conclusions. 

I will address myself first to the latter branch of this argument, and 
for this purpose it is necessary to state what my opinion is regarding the 
constitution and powers of the Indian Legislature. 
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This body is composed of the memlUrs of the Executive Government, with 
the addition of certain persons (not to be less than six or more than twelve in 
number) nominated by the Governor-General as members of the Council for 
the pni'posc of making laws and regulations only. It derives its powers from 
Parliament and from no other source (see Forsyth’s Cases and Opinions on 
Constitutional Law, page 17 ; see also 1 Harington’s Analysis, Part 1, 
section J), and those powers are to be exercised in a particular manner and 
are compassed by certain bounds. 

The powers in question, sparingly granted at first, subjected originally, and 
down to 1834, to the necessity of registration in the Supreme Courts, and there- 
after to the inspection and control of both Houses of Parliament, were gradually 
enlarged by successive regulating Acts, until they reached their present limits. 
They are now defined by the Statute known bs the Indian Councils’ Act, 
1861. By that Act the Council, when constituted for legislative purposes, was 
declared absolutely incapable of transacting any business or entertaining any 
motion other than the consideration and enactment, or the introduction, of 
measures of a legislative kind, except that it might amend the rules for the 
conduct of its business which had been made before it came into existence. The 
legislative i)owers committed to the Govern or -Gen era! in Council are described, 
and the restrictions on them set forth, in the 22nd clause of the Statute. 

It was observed during the argument that there is a distinction between 
the grant of pow ers which are absolute, except as to matters expressly reserved, 
and that of powers extending [ 128 ] only up to certain limits, not beyond ; it was 
contended that the former of those was the description applicable to the powers 
of the Indian Legislature. It seems to mo that the contrary is the caso for 
the following reasons : — The section which defines and guards by various 
provisos the powers conferred for legislative purposes, is thus entitled, 
“ Extent of the powers of the Governor-General in Council to make laws and 
regulations at such meetings.” It is no doubt one of the rules for construing 
Statutes that no w^eight is to be allowred to the marginal notes, nor should I 
refer to this one, but that the powers for like purposes entrusted to Governors 
in Council are similarly defined in ss. 42 and 43, and such defining clauses 
are afterwards referred to in s. 48 as provisions //weeing the power of the 
Governors in Council. 

The powers expressly conferred by s. 22 are — 

• 

“ Subject to the provisions heroin contained to make laws and regulations, for repealing, 
amending or altering any laws or regulations whatever now in force, or hereafter to be in 
force, in Indian territories, and to make laws and regulations for all persons, and for all 
Courts of justice whatever, and for all places and things whatever within the said territories 
and for all servants of the Cloveriiment of India within the dominions of Princes or States in 
alliance with Her Majesty.” 

This language appears to me to contemplate the exertion and exercise of 
the legislative mind of the Council in relation to the subject-matters indicated, 
and not to include the enabling of any person or any body of persons to repeal 

laws at their pleasure, or to make laws for Courts of justice or the like. 

• 

But before pursuing this topic further, I return to the question of the 
competency of this Court to discuss the validity of the Act ; and on this point 
I think that one argument may be derived in favour of the opinion which I hold 
from the very provision of the Act of Will. IV, on which the advisers of the 
Crown have placed so much reliance. If we are to interpret the 46th section 
of that Statute in the way contended for, and the words are given the fullest 
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sense of which they are susceptible? it would be necessary to hold that an Act 
of the Indian Legislature once passed, whether it observed or transgressed 
the provisos, would be good and valid until repealed, for the words 
Li29J of the section are “that a// laws and regulations made as aforesaid 
(which moans, vide s. 44, ‘ by the said Governor-General in Council made ’) so 
long as they shall remain unrepealed shall be of the same force and effect,” &c. 

Now, it is not contended that a laAV and regulation made by the Governor- 
General in Council, forbidding the Secretary of State from borrowing money in 
England for the service of India, or altering the Mutiny Act, would be valid, 
or would have any force Or effect, and therefore some limitation must be put 
upon the sweeping terms of s. 45. But it seems manifest that Piirliarnent must 
have had in mind the possibility and propriety of such laws being questioned 
on grounds apart from tlie breach of any of the provisos contained in s. 22. 

For s. 24 expressly provide? that — 

“ no law or regulation made by the Governor-General in Council .... 
shall be deemed invalid by reason only tliat it affects the prerogative of the 
Crown 

and s. 14 provides that — 

“ no law or regulation made by the Governor-General in Council, i ii accordance 
with the provisions of this Act, shall be deemed invalid by reason only that the 
proportion of non-official members hereby provided was not complete.” 

Clearly, therefore, in these cases it was thought necessary to protect the laws 
in question from being called in question, and the place of question must 
certainly have been the Courts in this country. 

From these promises, therefore, —the limited character of the Ijfigislature, 
the conspicuous al)sonco of sovereign or oven general powers, the language of 
the Statute in s. 48, and the provision against challenge on 8i)ecilied 
grounds, — T deduce the opinidn that the Courts in India must have the power 
of examining the Acts of the Indian Legislature for t})e purpose of inquiring 
whether they have been made in accordance with the limited (though doubtless 
extremely largo) powers conferred by a Parliament, and also in the manner 
prescribed by Statute ; and further, that the effect and force attributed to such 
Acts by s. 45 of 3 k 4 Will. IV, c, 85, belong only to laws passed under those 
same conditions. • 

[ 180 ] But it is fufther contended that if tlio Courts have any such power, 
it can only apply to the provisions touching forbidden subjects, or to those 
connected with the enacting machinery which arc contained in the Statute, and 
that it cannot extend to criticising the mode in which the Legislature thinks fit 
to carry out its intentions. If this were so, ray answer to the objection would 
be that, in the case before us, the Legislature has expressed no intention at all, 
but has merely given anticipative sanctions to any course which the Local 
Government may at any time think fit to take in reference to a matter as 
extensive and important as any matter can be. But 1 think this Court is bound, 
where its jurisdiction is concerned, and more especially in a matter of criminal 
jurisdiction, to examine every objection to the validity of an Act, not of coufse 
in a captious spirit, remembering indeed that it is under the Legislature, but 
laso that both are the creatures of Parliament. 

1 have already said that the language of the 22nd clause of the Indian 
Councils* Act appeared to me not to warrant the handing over to any specified 
person the power to repeal or to make laws, and it is manifest that such is the 
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effect of 9, Act XXII of 1869. It fo fact enables an authority, quite 
distinct from the Government of India, in either its legislative or its ex^utiva 
capacity, to aboli^ if it thinks fit all « tribunals and all constituted authorities 
in a given tract orcountry, and to do so at any future time, and with reference 
to a condition of things not even approximately understood by the Legislature. 
In point of fact, the discretion entrusted to the Lieutenant-Governor was not 
exercised till more than two years after the passing of the Act — was not 
exercised at all by the Lieutenant-Governor in office when it was passed, nor 
even was that Lieutenant-Governor a member of the Council which passed it ; 
for the Act, as is well known, was passed at Simla, where, by Statute, the 
Lieutenant-Governor of the Punjab, and not the Lieutenant-Governor of 
Bengal, sits in the Indian Legislature. 

It seems to me, therefore, clear that the mind of the Governor- General in 
Council was not, and could not, have been applied at all, for legislative 
purposes, to the circumstances of the [131] Cossyah and Jynteeah Hills in or 
about October 1871, and that he did not by any law, at that or any other time, 
take away "the jurisdiction of the High Court The Legislature being competent 
to take away by a law this Court’s jurisdiction, might also, no doubt, by a law 
declare that at the end of two years such jurisdiction should cease ; but it made 
no such law, and evidently had not made up its mind upon the subject one 
way or the other. 

Bentham, in his Chrostomathia (Vol. Vlll, Works, page 94, Note), defines 
a law as — 

“ a discourse expressive of the will of some person or persons to whom, on the 

occasion and in relation to the subject in question, whether by habit or express engagement, 
the members of the community to which it is addressed arc disposed to pay obedience 

and he gives a very similar definition elsewhere (Vol. Ill, p. 216). A regula- 
tion can be hardly a less po-sitive or determinate expression of will 
enforced by sanction. If a law includes a declaration that a given person may 
do, or not do, a particular thing as ho chooses, and if the permissive enact- 
ment in s. 9, Act XXII, is a lawful exercise of the legislative power conferred 
on the Governor-General in Council, then it would bo equally within that 
power to enact that it should bo competent to the Lieutenant-Governor to 
abrogate and to re-introduce at his pleasure the whole of the existing law in 
every part of the Lower Provinces. That, it will doubtless be said, would be a 
lawful but an absurd and culpable stretch of legislative power ; and it ought to 
be assume<l that no such extravagance could emanate from the Governor- 
General in Council ; but in truth the case supposed is not by many degrees 
removed from the case before us, only the character of such an Act is palpable 
when applied to our own case, which escapes observation when it refers to a 
distant and little known object. At any rate, the argument for the Grown is 
capable of being pushed to the most dangerous lengths ; and if the case appeared 
to me only doubtful, I should think it more reasonable to conclude that Parlia- 
ment had not intended to allow a latitude which might, though it presumably 
would not, be so abused. 

** But there are other reasons which, as I think, point with equal plainness 
to the same conclusion. Parliament itself seems [132] to have commented on 
this matter, in some places indirectly, in others directly. 

The 25th section of the Indian Councils’ Act recites that it has been 
doubted whether the Government of India had the power of making rules or 
laws for the non-regulation Provinces otherwise than by way of formal 


760 



BUBAH AND BOOK SINGH [1677] IX.R. 8 Gal. 188 

^^islation ; and it then proceeds to validate all such rules or laws made prior to the 
^bssmg of this Act. Now, irrespectively of what seems to me the unmistakable 
provision in favour of past rules only, it occurs to me to ashwrhy, if the powers 
of the Indian Legislature have as wide an extent as is claimed for them, resort 
was had to the authority of Parliament in this matter ? Why should not the 
Governor-General in Council have passed an Act legalizing such rules of previous 
date, and permitting them for the future ? It was, it seems to me, because 
its powers were considered unequal to that strain, and because Parliament, in 
legalizing the past, thought it not right to sanction the practice in the future. 

A somewhat similar measure of those powers is presented by the enactment 
of the Statute 34 & 35 Viet., c. 34, which, it seems to me, in the view contended 
for on the part of the Crown, would have been at least in part superfluous. 

Those declarations of the British Parliament seem to me, on the one hand, 
to indicate a distinct view as to the powers of the Indian Legislature, and on 
the other, an equally distinct determination that every relaxing of the strict rule 
as to the form of legislation should emanate from itself. In short, it seems to 
be clear that, after the passing of the Indian Councils' Act down to 1870, all 
legislation of every part of British India was required to be by laws passed at 
a meeting for making laws and regulations. That undoubtedly was, and 
probably continues to be, the opinion of Sir Henry Maine, for it is 
plainly so stated in a paper of his written in 1868, which he has published 
as an appendix to his work on Village Communities. And on this point 
1 think myself justified in referring to the despatch of Sir Charles Wood in 
transmitting a copy of the Indian Councils' Act to Lord Canning’s Govern- 
ment. I am aware that there is high authoritv against such references, 
[183] and also of the danger in some instances of making them, but the despatch 
is in this instance to be used against the Crown, whose Minister Sir Charles 
Wood then was ; and I believe there is no reason whatever for supposing that 
the Secretary of State was not on that occasion a perfectly faithful interpreter 
of the moaning of Parliament, or that the decision of Parliament in this 
particular was at all otlier than what the Ministry intended it to be. Sir C. Wood 
says in paragraph 27 of the despatch (written in August 1861) — “ You 
will observe, however, that henceforth legislative measures affecting any of 
the territories, regulation or non -regulation under the dominion of Her 
Majesty at the date of the passing of the Act, must be passed either by the 
Council of the Governor-General, or by that of the Government to which*8uch 
territories may be subject.” It would be, I think, a very imperfect and unreal 
compliance with that injunction, if the Governor- General in Council con- 
tented himself with a legislative declaration that the Local executive might 
in a given locality do anything that pleased it. 

But further, as in regard to some of these provinces a more convenient and 
flexible procedure was found to be requisite, and as the remedy was in the hands 
of Parliament, a further Act was passed in 1870 (33 Viet., c. 3), wherein it was 
declared to be expedient that provision should be made to enable the Governor- 
General of India in Council to make regulations for the peace and good govern- 
ment of certain territories in India otherwise than at meetings for the purpose 
of making laws and regulations ; and provision was made accordingly. It cannot 
have been intended that there should be in existence, simultaneously, two 
methods of changing the law for such territories, and I should, therefore, con- 
sider that for this reason alone the coarse taken under the Act of 1869, about a 
year and a half after the passing of the Statute just mentioned, was bad ; but I 
also think it in plain contravention of the Indian Councils’ Act. 
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As to the nature and extent of the legislative powers intended to be conferred 
on the Indian Government (it is really that) by the Indian Councils’ Act» anyfe 
one who desires tei observe how differently Parliament works when it gives 
complete authority, [134] reserving only its own supreme and paramount right, 
need only compare that Act with the Statute 30 Viet., c. 3, constituting the 
Dominion of Canada with its superior and subordinate Legislatures. 

One argument, however, which was much relied on, I must not leave 
unnoticed, although I do not deal very fully with it. Our attention was drawn 
to a groat number of instances in which, beginning from 1844-45, and coming 
down to the present time, a power had been exercised more or less analogous 
to that used in the present instance ; and with reference to these enactments it 
was contended, first, that a long course of legislation of the permissive or delega’ 
tory kind must be taken to have established the practice and therefore the author- 
ity of that course ; and secondly, that inasmuch as many of such enactments 
were anterior to the Indian Councils’ Act, Parliament must be taken to have 
noticed the course of practice, and by passing it over in silence to have 
sanctioned what it observed. As to this, it seems to me in the first 
place that the great majority of the Acts named in the list handed up to us differ 
so widely from the present one as to be of little value for the purpose of the argu- 
ment. It often happens, and must often happen, that the usurpation of a power 
passes unnoticed, or at least unchallenged when the occasion is insignificant, or 
when tlie attendant circumstances appear to justify or to excuse the encroachment. 
To leave to an inferior or a different authority the provision of means for carrying 
out a law, or to entrust to its discretion the choice of a precise date for putting it 
in force, appears to me not incompatible with the retention by the Legislature in 
its own hands of the principal decision as to the policy of the law ; and many of the 
Acts referred togonofurther than this trifling delegation. Speaking without any 
claim to precision, because 1 have not thought myself bound to go through the list, 

1 venture to affirm that not more than two or threeof these instances can be at all 
classed in importance, and in departure, as I view it, from the statutory powers 
of the Government of India to legislate, with the present one. And as the ques- 
tioning of such assumptions of powers is matter of accident not originating with 
the Courts, no argu-[135]ment can be founded on their having hitherto passed 
unnoticed by the Judges. With Parliament of course the case is widely different. 
The sovereign Legislature intervenes when and as it pleases of its own motion or 
impq^led theretofrom outside; and if any consentcould be inferred from the silence 
of Parliament the Courts would be concluded. But on such a topic as this I do 
not think that we are bound to presume the knowledge of Parliament, or that 
it would be safe to draw so important an inference from its silence. It cannot 
be said that the practice under consideration has ever been free from doubts as 
to its legality. Judicial doubts on the subject were expressed in the case of 
Biddle v, Tariney Churn Bancrjee (1 Tay. and Bell, 390), to the decision in 
which case, so far as it went, we are bound to pay the highest respect ; and we 
may feel tolerably certain that if the matter had attracted the attention of Par- 
liament, it would have been dealt with in a manner similar to that adopted in the 
25tb section of the Indian Councils’ Act, that is to say, the doubts would have 
hpen recited and the practice legalis^ed either for the past or for all time. 

I am unable, therefore, to assume even that Parliament was cognizant of, 
still less that it intended by silence to approve, the mode of the legislation 
referred to. 

Upon these considerations it seems to me that the notification of tbe 
Lieutenant-GovertKW issued under authority of Act XXII of 1869, s. 9, could 
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not have the effect of putting an end to the jurisdiction of the High Court. 

I take it as clear that this Court had jurisdiction in the Cossyah and Jynteeah 
Hills, because that was a jurisdiction vested in the Court of^izamut Adawlut 
at the tim^ of its abolition ; and the result is that, me jiidice, such jurisdiction 
has not been validly taken away, but still exists. 

I wish now to say that when I first committed to writing the views which 
I held upon this very important question, I found myself to have arrived, by a 
nearly similar train of reasoning, at the same opinion wliich my brother Markb Y 
has expressed with a fullness of treatment and an amplitude of research to 
[136] which I do not pretend. I might have adopted, perhaps, every word of 
that exhaustive judgment, but 1 thought it on the whole more respectful to the 
Government, as well as more satisfactory to myself, t ha'. T should indicate, 
however slightly, the grounds of my own independent conclusion. 

Garth, C.J. — The important questions which we have to decide in this 
case have now been maturely and anxiously considered by this Court ; and 
although I regret for some reasons the decision at which the majority of the 
Court have arrived, it is satisfactory to know that the points have been argued 
as fully as they could have been ; and that our attention has been called, as I 
believe it has, to all the available materials which could guide our minds to a 
just conclusion. 

The case has been twice argued,— first by the Legal Remembrancer on behalf 
of the Government of Bengal : and again, at the instance of the Government of 
India, by the Advocate-General and the Standing Counsel Mr. Kennedy for 
the Crown, and by Mr. Philfips on behalf of the prisoners, whoso services 
the Government have very properly retained for that j)urpos 0 . 

Upon the first point which we have to determine, there is little or no 
difference of opinion. We are all agreed that the Governor-General in Council 
could, in the exercise of his legislative powers, have removed the district of tlie 
Cossyah and Jynteeah Hills from the jurisdiction of the High Court. 

The only question is, whether by the means wdiich they have adopted, 
they have effectually carried out that object. 

The jurisdiction of tlie Court has certainly not in this instance been taken 
away by any direct action of the legislative body. Act XX IT of 1R09 did not 
of itself even profess to take away that jurisdiction. It can only be said to 
have done so indirectly, by conferring upon the Lieutenant-Governor of Bengal 
what was undoubtedly a very large discretionary powder. He was by that Act 
invested with authority to remove the district in question from the jurisdiction 
of the High Court, and to abolish entirely at his own discretion and at his own 
time the laws and the system of judicature which prevailed there. He had 
also the power of introducing new laws, and of [137] reconstituting a judicial 
system in accordance with his own views ; or he might, if he had so pleased, 
have left the district entirely destitute of any laws, or any judicial systenf 
whatever. 

It may indeed be open to grave doubt, whether, looking only to the Statute 
from which the Legislature of India derive their powers, it was contemplated 
by Parliament that they should exercise those powers by conferring on any 
other person, or body of persons, so large a discretion. 


X CAL.— 96 


763 



I.L.K. a GaL 188 


THE EMPRESS V. 


But the question which we have to decide, is, not whether in this instance 
the Legislature have exercised their powers wisely, or in such a way as Parlia- 
ment intended that they should exercise them ; but — 

• I • 

1st. — Whether they had the power to take away the jurisdio|ion of the 
Court by the means which they adppted ? and 

Sndly . — Whether that is a question which the Courts of this country have 
a right to determine ? 

It will be convenient to deal first with the last of these points. 

It was argued at the bar, that the power of making laws and regulations 
which was given to the Legislature of this country by the Councils' Act, was as 
extensive a power (subject to the restrictions contained in s. 22), as was 
possessed by the Imperial Legislature ; and that any enactment which they 
were pleased to pass under the name of a law could be no more questioned by 
the Courts than an Act of Parliament. But it seems to me that a great and 
dangerous fallacy underlies this argument ; because there may be many enact- 
ments which the Indian Legislature may pass, and honestly believe that they 
have a right to pass, but which may, nevertheless, be ultra vires ^ and of no 
force at all as laws. Suppose, for example, that an Act were passed, which in 
point of fact infringed one of the restrictions in s. 22, but which the Legislature 
bond fide believed was no infringement: would the belief of the Legislature that 
they were justified in passing such an Act prohibit Courts of justice from 
inquiring into the validity of it ? Or to take another instance unconnected 
with the restrictions in s. 22 : suppose the Legislature [f 38] were to pass an 
Act, by which they authorized certain police officers to arrest a French subject 
in Chandernagore. and upon the man being arrested in Chandernagore, and 
brought in custody to Calcutta, he were to institute a suit here for illegal 
imprisonment, — would the Courts here have no jurisdiction to enquire into the 
legality of the imprisonment, and would the prisoner be utterly without remedy, 
simply because the Government had passed the Act, and believed that they had 
a right to pass it as a law ? These instances are of course very clear ; but in 
others considerable doubt might arise as to whether an Act passed by the 
Legislature was or was not within their powers ; and in all such oases, unless 
Courts of law had jurisdiction to determine this question, the Indian public 
would have no means of redress, and the Government here would be virtually 
autocratic. 

e 

It may be said, no doubt, that the right which Her Majesty in Council 
possesses of putting a veto on any Act which is passed by the Legislature, affords 
some security against any excess of their powers ; but it must be borne in mind 
that the scrutiny to which Indian measures are subjected by Her Majesty in 
Council, is not so much a legal security, for the purpose of ascertaining whether 
the Act is or is not strictly within the powers of the Legislature, as a scrutiny 
of policy and prudence to determine whether the Act is in accordance with the 
views of the Home Government, and a wise and prudent measure having regard 
M the interests of the Empire. 

I am, therefore, of opinion that it is the province and duty of this Court to 
determine, whether by the Act of 1869, and the notification in the Gazette, 
which was made in accordance with its provisions, the jurisdiction of this Court 
has been abolished ; and that it is not because that Act has been passed by the 
Legislature as a law that we are disabled from inquiring into its validity. 

Na doubt, as soon as the fact is once established, that an Act of the 
Legislwure which has been duly passed is within the scope of their powers, 
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the Court have no right to inquire into the propriety or wisdom of the law which 
is established by that Act ; but it is not every Act which the Legislature may 
C189] pass which can legally be consideired ae a law. Thusfi^o bring the argu- 
ment nearer home to our present purpose, suppose the Legislature were to pass 
an Act, transferring the whole of their legislative powers over the Indian 
Empire to the Governor-General. That, in my opinion, would nob be a law at 
all within the meaning of the Statute. It would simply be an abdication of 
their legislative powers in favour of the Governor-General, directly at variance 
with the language and plain meaning of the Councils’ Act ; and I should say 
the same of a similar transfer of their powers with regard to any portion of the 
Indian Empire. 

Now I consider that the questfon in the present case is, whether that por- 
tion of the Act of 1869 which relates to the Cossyah Hills, is a law properly so 
called, or a mere transfer of the powers of the Legislature to the Lieutenant- 
Governor of Bengal. 

I quite agree with my learned brothers, that this is a question of construc- 
tion, and one to be determined not only by reference to the Councils’ Act itself, 
but to other Acts of the Imperial Legislature wliich may he found to have a 
bearing upon the subject, and to other important considerations, to which I shall 
presently refer. 

If the Act of 1869 stood alone, as the only instance of its class, and we 
had only to determine whether the transfer of power to the Lieutenant-Governor 
which is thereby made was such a law as the Councils’ Act authorized, 1 
confess I should feel more doubt upon the question. But having regard to the 
course and character of the legislation which has boon going on in this country 
and in England with reference to this country, for the last forty years, it 
appears to me that the Imperial Legislature have themselves put a construction 
upon the Councils’ Act, which (so long as it is not inconsistent with tho 
language of the Act itself) we are bound in duty to adopt, how^ever much it may 
be opiK)sed to our first impression ; and I quite think also, that every reason- 
able intendment, which can legally be made by tfiis Court in favour of tho 
validity of the acts of Legislature, should undoubtedly be made. 

Now, upon looking back through the Acts of Council since the year 1833, 
when the East India Company’s Charter Act [l^O] w'as passed, it seems to 
me impossible to resist the conclusion that the principle and the course of action 
which has constantly been pursued by tho Legislature of this country, is 
precisely that which is now called in question in tlie Act of 1869. 

By the Act of 1833 ther legislative powers whicii were then conferred upon 
the Governor-General in Council were in the same language, and (for the pur- 
poses of tho present case) to the same effect, as those given by the Councils’ 
Act in 1861 ; and from the time when that Act passed, the Govern or- General 
in Council has constantly been in the habit of exercising those powers through 
the instrumentality of high officials and public bodies, in whom a large discre- 
tion has been vested for that purpose ; and when we consider the extent and 
variety of the business of the Legislature, it is difficult to see how without sucj;i 
machinery they could effectually discharge their functions. 

It would seem almost impossible in a country like British India, so vast in 
extent, so various in its population, its laws, and its customs, that the Legisla- 
ture could.. perform its multifarious duties satisfactorily, without entrusting to 
the Eafbcutive Governments to the Governors of provinces, or to other high 
offidals, and representative bodies, a considerable share in the worki^.out of 
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their manifold and oomprehenaive measures ; and it would also seem impossible 
that they should do this effectually without vesting in those high personages 
and bodies a larger amount of discretionary power. 

Moreover, it must be borne in mind that whatever important trusts are thus 
created by the Legislature, they are by no means absolute or irrevocable. Her 
Majesty in Council can put a veto upon any Act of the Governor-General in 
Council which her advisers may not approve, and the Government here are 
always in a position to see how the powers which they have conferred are being 
exercised, and if they are exercised injudiciously, or otherwise than in accord- 
ance with their intentions, or if, having been exercised, the result is in any 
degree inconvenient, they can always by another Act recall their powers, or 
rectify the inconvenience. Now, it will be duflicient for my present purpose that 
I should refer to a few only of the Acts of Cl4l3 Council which were passed by 
the Legislature, between 1833, the year of the East Indian Charter, and the 
passing of the Councils’ Act in the year 1861 ; and 1 would refer in the first place 
to the Procedure Codes of 1859 and 1861 as being remarkable instances of the 
course of action to which I have alluded. 

The Civil Procedure Code of 1859, which effected a great change in the law, 
was only applied in tlie first instance to the Kegulation Provinces of Bengal, 
Madras and Bombay ; and under the provisions of s. 385, it was not to take 
effect in any other parts of India, until it should be extended thereto by the 
Governor-General in Council, or by the Local Government of any Non- 
Eegulation territory'. Thus the Lieutenant-Governors of Non-Eegulation Pro- 
vinces were empowered at their own discretion, and at their own time, to extend, 
each to his own territory, the provisions of a Statute which not only introduced 
an entirely new procedure into the Civil Courts, but contained enactments 
which affected very materially the rights, liberties, and property of the subject ; 
and by Act XXI 11 of 1861 (which was passed in the same year as the 
Councils’ Act) the Local Governments of Non-Eegulation Provinces were invest- 
ed with a much larger discretion ; because they were by that Act authorized 
to introduce the same Code into their respective provinces, subject to such 
restrictions, limitations, and provisos as they might think proi)er. 

Then again, by Act XXV of 1861, the Criminal Procedure Code, a similar 
power was given to certain Local Governments of introducing at their own 
option the provisions of that Code into their respective territories ; and 
thisp Act not only introduced new modes of procedure, but contained many 
enactments which made a very material change in the criminal law. 

It seems to me impossible to deny that these Acts did in fact confer upon 
the Local Governments of Non-Eegulation Provincei^ precisely the same kind 
of power, although different in degree, as by the Act of 1869 was vested in the 
Lieutenant-Governor of Bengal ; they placed entirely in the hands of the Local 
Government of those Provinces the right of abolishing at their pleasure the old 
system of procedure, and of introducing a new system, which very materially 
changed the law, and [142] affected the rights and liberties of the inhabitants 
of those Provinces. And the Civil Procedure Code of 1861 went further, 
J^ecause it gave the Local Governments a power to alter or modify the Code in 
any way they might think proper, and so to introduce a different law into their 
respective Provinces from that which was in force in the Eegulation Provinces. 

And there were many other Acts passed during the period which 1 have 
defined, in which the Legislature proceeded upon the same principle, although 
the conferred by those Acts might not have been so extensive as in the 

two in^hnoes which I have just named. Thus, .^ct II of 1835 gave the Bengal 
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Government full power to issue any instructions which it might think proper 
te the control and guidance of the Courts of Assam and Gachar. Act VI of 
1836 contained similar provisions with "Regard to the CourlB in the Cossyah 
Hills. Act XXI of 1845 authorized the Governor-General in his executive 
capacity to place any of certain specified territories under a totally different 
system of law from that to which they were then subject. Act IX of 1846 
empowered the Madras Government to make laws for the regulation of the 
Madras Harbour. Act XVI of 1846 conferred upon certain Commissioners 
the right of making bye-laws for the tow*n of Calcutta. Act XI of 1848 gave 
the same Commissioners still larger powers of a similar kind. Act I of 1852 
empowered the Bombay Government to make laws for the regulation of the 
Bombay Harbour. Act XXII of 1860 affords a more striking illustration of 
the same principle. By that Act the Chittagong Hill Tracts were entirely 
excluded from the jurisdiction of the ordinary Courts, both civil and criminal, 
and from the control of the revenue laws and officers ; and they wore placed 
entirely in the hands of the Lieutenant-Governor of Bengal, who was to 
appoint what Courts and officers he thought proper, and give what instructions 
he pleased for the governance of such Courts and officers. And again. Act XTV 
of 1861 contained similar provisions with regard to thoKohilcund Hill Tracts : 
placing the administration of justice and the management of the revenue in the 
hands of the Lieutenant-Governor of the North-West Provinces. 

ClM] Now all these Acts amount in one sense to a transfer of legislative 
power, because in each of them the Legislature entrusts to some other person 
or body of persons the making of laws and regulations which it might have 
made itself. Thus, instead of making laws for the regulation of the harbours 
of Madras and Bombay, it hiis transferred the power of making those laws to 
the Local Governments. Instead of introducing the Procedure Codes into the 
Non- Regulation Provinces, it has left the introduction of those Codes to the 
discretion of the Local Governments. Instead of organizing a system of 
judicature and revenue laws for outlying districts such as Assam and the 
Chittagong and Rohilcund Hill Tracts, it has transferred to the Local 
Government the duty of making laws for those districts. 

The diff’orenco between the transfer of authority in all these cases and in 
that which wo arc now called upon to decide, app.oars to me one of degree 
only, not of principle ; and if Courts of justice had to determine in eftch 
of such cases how far the Legislature might or might not go in the creation 
of these important trusts, and in conferring powers upon high officials, which 
they might have exorcised •tliomselves, the task would not only he one of 
extreme difficulty, but inilst lead in my opinion to most inconvenient results. 

Has then the Legislature of this country been proceeding all these years 
upon a principle unwarranted by law ? Has it been abdicating its proper 
functions and transferring powers which it had no right to transfer ? The 
answer bo this question will be found in the Councils’ Act of 1861. That Act 
has put a construction upon the meaning of the Indian Charter of 1833 which 
it seems to me almost impossible to misunderstand. • 

It cannot seriously be supposed that the Imperial Parliament, when it 
was reconstituting and strengthening the Legislative Council in 1861, conferring 
upon it fresh powers, and subjecting it to restrictions w^hich had not been 
previously imposed, could have been in ignorance of the mode in which the 
powers of legislation, which had existed for nearly thirty years, ha8 been 
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exercised by the Governor-General in Council.* The Acts of that Legislature 
had been regularly transmitted to England [144] for the approval of Her 
Majesty in Coulfcil. They were wdll known to the authorities at the India 
House. They had been considered by Her Majesty’s advisers ; lind many of 
them, more especially the Procedure Codes, had been carefully discussed and 
considered both in England and in this country. The Act of 1869 was prepared 
and passed under the auspices of Sir Babnes Peacock ; and the Acts of 1861 
were also passed at the time wlien he was not only Chief Justice of the High 
Court but also a Member of Council. 

It cannot be supposed, therefore, that if the provisions of those Acts had 
been contrary to law . or even questionable, they would have escaped the 
vigilance of Sir Babnes Peacock, whose keen perceptions and long experience 
both as a legislator and as a judge, rendered him peculiarly capable of detecting 
any such illegality. Nor, on the other hand, can it be supposed that the 
Imperial Parliament would have renewed in the Councils' Act of 1861 the 
legislative powers which the Governor-General in Council had so long exorcised, 
if they had disapproved of the course of action which the Legislature 
had been pursuing. The fact that with the knowledge of the circumstances 
which they must be assumed to have possessed. Parliament did in the Councils' 
Act renew the powers which were given by the Act of 1833, appears to mo to 
amount to a statutory acknowledgment that the course of action which had 
been pursued by the Legislature in the exercise of those powers was one which 
the Act had authorized. 

As regards the case of Biddle v. Tariney Churn Banerjee (Tay. & Bell, 390), 
which has been relied upon by Mr. Justice Markby, I need only say that, 
although I entertain the greatest respect for the learned Judges who took part 
in that decision, I cannot help considering that the view which they took in 
that case of the powers of the Legislature has been since virtually disregarded 
by the Legislature itself, and overruled by the Imperial Parliament by the 
construction which they have put upon the Act of 1833. 1 believe that at the 

time when that case was decided, it was generally supposed that the power of 
the Legislature to [145] transfer its authority was very limited. If that case 
were now law to the full extent of the decision, it would follow that a great 
many Acts of the Legislature which have been acted upon as laws for years 
past, and are acted upon now, were altogether illegal. 

I am, therefore, of opinion that Act XXII of 1869, the principle of which 
I cannot distinguish from that of the Acts which I have mentioned, was a law 
which the Legislature were justified in passing, and which did, in conjunction 
with the notification which was made under it, effectTually remove the districts 
in question from the jurisdiction of the High Court. But as the majority of 
the Court are of a contrary opinion, the appeal made by the prisoners will be 
entertained, and the records will be sent for. 

£ • The Privy Council observed : — 

“ If their Lordships were to adopt the view of the m.ijority of the High Court, they 
.(unless dUtinotione were made on grounds beyond the competency of the judicial bfiioe) would 
be casting doubt upon the validity of a long course of legislation, appropriate, as far as they 
can judge, to the peculiar circumstances of India ; great part of which belongs to the period 
anteoedent to tibe year 1861 and must therefore (as Sir Richard Garth welt olMenred) be 
, presumed to have been known to, and in the view of, the Imperial Parliament when the 
CiwmM Act df that year was passed. ”—L. R., 3 A. C.. 907 ; L. R., 61. A 196 * I L B 4 
Cak, 173(188^,1 • • •* » • . 
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It is much to be desir^f that this adverse judgment, and the vast impor- 
tanoe of the question which it involves, may induce the Government of India 
to take this case, if it is open to them to do so, on appeal to tbo Privy Council. 

NOTES. 

[Reversed by the Privy Council in Empress v. literah, 4 Cal., 172: 6 I. A., 178: 8 C. L. R., 
197. For notes, see our Notes to that GaBo.3 

[ 8 Cal . 148 3 « 

FULL BENCH. 

The 12th September, 1877. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, 

Mr. Justice Macpherson, Mr. Justice Markby, 

AND Mr. Justice Ainslie. 


Gobind Chunder Koondoo and others Plaintiffs 

versus 

Taruck Chunder Bose and others Defendants.’' 


[IC.L.R.88.3 

Res judicata — Act VIII of 1869, s. 2 — Suit for rent. 

The plaintiffs brought this suit to establish, as against the defendants, their title to 
certain land in the occupation of a tenant. In a previous suit instituted by one of the present 
defendants against the tenant for rent, one of the present plaintiffs (representing the right 
now claimed by all of them) intervened as the defendant, on the ground that he was the person 
entitled to the rent, and failed to establish his claim. Ueld, following the Full Bench case 
[1463 of Hurri Sunkur Mookerjee v. Muktaram Patro (16 B. L. R., 938 : S. C., 24 W. R., 
154), that the plaintiffs in this suit were barred by the judgment in the former suit. 

When once it is made clear that the self-same right and title is substantially m issue in 
two suits, the precise form in which either .suit was brought, or the fact that the plaintiff in 
the one case was the defendant in the other, became immaterial. 

This case was referred to a Full Bench by Garth, C J., and MiTTER, J., 
by the following order : — 

This was a suit brought by the plaintiffs to recover possession of a one- 
anna share of a certain jote. In the year 1871, the plaintiffs claimed to be 
entitled to a 15-anua share of the said jote, and the defendant No. 1 to a one- 
anna share thereof. In that year the superior landlord of the jote sued some 
persons other than the defendant No. 1 for rent of the entire jote, and obtained 
a decree against them, under which the said tenure was put up for sale, and 
purchased by the defendant No. 4, who again sold the same share to all the 
plaintiffs in the name of the plaintiff* No. 1. The defendant No. 1 then brought 
a suit (No. 1174 of 1872) for arrears of rent of the one-anna share against the 
occupying tenant of the jote, Mohun Chunder Doss, in which suit the plaintiff 
No. 1 intervened as a defendant, upon the ground that he, and not the present 
defendant No. 1, was entitled to the rent claimed. Thereupon the question 
was raised in that suit, whether the then plaintiff (the defendant No. 1), or 
the then defendant (the present plaintiff No. 1) was entitled to the rent as* 
owner of the one-anna share ; and that question was adjudicated upon and 
decided against the present plaintiff. The intervening defendant in that case 
(the present plaintiff No. 1) claimed to be the owner of the entire jote, by 

* Special Appeal No. 794 of 1876, agaiuet a decree of Baboo Srinath Boy, Subordinate 
Judge of Zilla Furreedpore, dated the 14th of February 1676, affirming a decree of Baboo 
Unnoda Nath Mozoomdar, Officiating Munsif of Bhunga, dated the 6th July 1875. 
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virtue of the said sale to him on behalf of all the present plaintiffs ; and the 
only question in this suit is, whether the plaintiffs (by virtue of that sale) are 
the owners of th^ one-anna share of the jote as against the defendant No. 1, 
the plaintiff in the former suit ? 

Both the lower Courts have held that the plaintiffs are barred by the 
judgment in the former suit (by virtue of [147] s. 2, Act VIII of 1859), upon 
the ground that the self-same question which was tliero raised and decided is 
also raised in this suit. 

“ The question has now come before us on special appeal, and as there 
appear to he conflicting decisions of this Court upon it, - see MusH'imut 
Inderhutte Koovr v. Shaikh Muhhooh Ali (24 W. R., 44), Mohtma Chunder 
Mozoovidar v. Asradha Jhme (15 B. L. R., 251, note; S. C., 21 W. R., 207), 
Deohec Ninidnn Roy v. Kali Pmhad (8 W. R., 306), — and as the point is one of 
general importance, we think it right to refer the question to a Full Bench. 

“ The question is, whether, under the circumstances stated, the plaintiffs 
are barred by the judgment in the former suit ? ” 

Baboo Obhoy Chum linup for the Appellants. 

Baboo Bunqfihidhur Sen for the Respondents. 

The following cases were referred to in the course of argument \ ~-Miimwiut 
Imlerhutte. Kooer v. Shaikh Muhhonh Ali (24 \V. R., 44) ; Mohtma Chunder 
Mozoomdar v. Anradha D<>.ssv» (15 B. L. R., 251, note : S. C., 21 W. R., 207) ; 
Deokee Nnmlun Roy v. Kali Perfihad (8 W. R., SOO) ; Dhonaye Mundul v. Artf 
Mvndul (9 W. R., 306) ; Shih Pershad Panah v. Muddun Mohun Doss(lo VV. K., 
415) ; Ankhd Chunder Moidcerjen v. Shib Narani (ihone (15 W. R., 527). 

The Judgment of the Full Bench was delivered by 

Garth, CJ.- I am of opinion that in this case tlie jdaintiffs are barred by 
the former judgment. It is to be observed that the present suit is not to 
recover khas possession of tlie property in question. Tlie land is in the occupa- 
tion of a tenant, and the plaintiffs’ only object is to establish their title to it as 
against the defendant No. 1. Wo have, therefore, to see whether the right and 
title which is tlie subject of claim in this suit was not the very same right and 
title which was in issue between the same parties, and determined in the 
former suit. When once it is made clear that the self-same right and title 
wa,s substantially [148J in issue in both suits, the jirecise form in which the 
suit was brought, or the fact that the plaintiff in the one case was the 
defendant in the other, becomes immaterial. 

Now, in this instance, the plaintiff in the former suit is tlie same person as 
the defendant No. 1 in this : and he sued to recover from the occupying tenant 
the rent of the property now in dispute. In that suit one of the plaintiffs 
(representing and claiming the same right under the same title which is now 
claimed by all the plaintiffs) intervened as a defendant, and he resisted the then 
plaintiff’s claim to the rent, ujion the ground that he (representing the present 
plaintiffs' interest) was entitled to it as the owner of the property. An issue 
was, accordingly, framed in thatsuit,as to whether the then plaintiff (thepresent 
-•defendant No. 1) was entitled to the rent as owner of the property in question 
as against- the then defendant who represented the present plaintiffs. This 
question was contested between them in that suit upon the same title and 
materials which are now brought forward in the present suit, and the only 
difference is, that the plaintiff in that suit is the defendant in this. 

On the other hand, it is argued by the appellant, that the claim in the 
former suit was for rent against the tenant ; that the only issue in that case 
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was whether the plaintiff was entitled to that rent, and that the question of 
tit^ raised by the intervening defendant was only inoidental to the main issue, 
jwas between the plaintiff and the intervening defendant**the question, and 
iilB only question, was that of title, and as the defendant in that suit chose to 
intervene and to raise that question between himself and the plaintiff, he, and 
those whom he represented, must take tlie consequences of their intervention. 

Our decision in this case will bo found entirely in accordance with the 
views expressed by the Full Ilenoh in the case of Ilinri S anker Mookerjee v. 
Muktaram Patro (15 B. L. R. 238 ; s. c.. 24 W. R., 154). 

The appeal will be dismissed with cost>s. 


NOTES. 

RES JUDICATA. 

[1. CONSEQUENCES OF ADDITION OR INTERVENTION OF PARTIES, PRO FORMA 
AND OTHERWISE 

{a) (1) The bar of vea judicatu : --(lH77) S Gal., 14.0. 

(2) Fir.<it suit, A against B for rent. C uitervoned on the ground that he was entitled 
thereto but failed ; seanvd suit, for possession b} C against 4 under a butwara 
before the first suit, res judicata applied . -(ISTB) M Cal., 705. 

(3) Title against difforent sets of tenants, mterwiior bound (1H7S) 2 G. L K., .’Id. 
(/>) When Die bar does not apply — 

(1) First suit by A against Band G, claiming certain property as tenant of 0 ; decided 
111 B’s favour ; second s%iit by C against B for possession of the same property 
held not barred. 

“ The conduct of the suit was not in his h.iiids ; and if it had been abandoned by the 
plaintiff so as to cause it to be dhsiiiissed, it could not reasonably be hold that 
this suit was barred ” : — (IBRO) 1*2 Gal., 580 F. B. 

(2) In 12 Cal., 580 “the distinction is pointed out beiwecn formal and necessary 

defendants. There must be a conflict of interests among the defendants and the 
judgment must define the real rights and c>l)ligations of the defendants inter 
se ”;--(iy00) 25 Bom., 74 : (IBB6) 11 Bern., 210 • IB All.. 05. See (iSiU) U .Mad., 
.‘125; (1892) 16 Mad., 264 ; (1894) 18 Mad., 104 ; (1904) *27 All., 59. 

II. THE PRESENCE OF OTHER PARTIES IMMATERIAL 

First suit, by A against B for rent dismissed on B’s allegation that C .and I) were his 
landlords ; second suit by A againsi B, C and I) for pos.session ; the question of title was held 
to be res judicata : — (1882) 12 C. L. R., 38. See also 3 Cal., 705 ; 2 C. L. R., 33. 

III. THE ARRAY OF PARTIES AS PLAINTIFFS OR DEFENDANTS IN THE SEVERAL 
SUITS IMMATERIAL 

First suit. A against B for po8scs.sion based on title dismissed ; subsequent dispossession 
by A ; second suit, by B against A for possession, title held res judicata : — (1900) 5 C. W. N., 
234. See also (1877) 3 Gal. 145 ; (1878) 3 Cal. 705. 

IV. AS BETWEEN LANDLORD AND TENANT 

(а) Title to different plots of same holding ; — (1881) 6 Cal., 716_-9 C. L. R., 216 ; (1882) 
9 0al.. 120. 

(б) Title against dififeront sets of tenants, intorvenor bound : — (1878) 2 C. L. R., 33. 

(c) Title to rent (1877) 3 Cal., 145 ; (1878) 3 Cal., 705. 

y. COMPETENCY WITH REFERENCE TO SUBSEQUENT SUIT 

See 11 Cal., 301 P. C. reversing (1880) 6 Cal., 406 ; (1880) 5 Cal., 832.1 
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JtOOUQHAN HALDAtt V, 

[IM] ORIGINAL CIVIL. 


The ‘^7th Jithf and* ii7ih Auguat, 1877. 
Present : 

Mr. JtrsTiCE Kennedy 


Jugonioimt) ilaldar 
versuH 

Sarodanioytie Dossee. 


Hindu law — Partition--- Share of mother on parti hon among sons — Deceased son. 

On a partition .imorig l;or sons, ii niothor i-, entitled tn obtain a share as representative of 
a deceased Min, as well as one in her own right. 


Suit for purtition of a house and promises, 32, Anundrarn Doss’s Street 
in Calcutta. One .Jayakrishiia Ilaldar died in 1835 intestate, leaving a widow, 
the defendant Sarodarnoyee, and live sons, the defendant Krishnamohan, 
Gopimohan and Ilarimohan since deceased, the defendant Rajoniinohan, and 
the plaintiff. At the time of his death ho was entitled to a fourth share in 
certain pro])erty, of which the house and premises in suit formed part, and of 
which lie and his three brothers had been in joint possession. After 
Jayakriylimrs death, namely in 1846, a partition of the joint property was come 
to, and on such partition the house and ])romises in suit were allotted to the re- 
presentatives of Jayakrishna, who since had lived as a joint Hindu family 
subject to the Dayabhaga law. iJarimohan, one of the sons, died in 1848 
unmarried and intestate, and his motlier Sarodarnoyee succeeded to his share 
of the piofierty as his heiress and representative. Gopimohan, another of the 
sons, died in 1H55 intestate, leaving Ids widow, the defendant Soudumini Dossee, 
his lieiress and representative. Tlie suit was brought by Jugoinohan, 
one of the sons, against SSarodainoyee, Krishnamohan, Soudaniini Dossee, 
and Rajoniinohan, for a partition of the property. The plaintiff’ submitted 
that, as one of the five sons of Jayakrislma, he was, subject to the share to be 
allotted to Sarodarnoyee as mother of the said five sons as aforesaid, entitled to 
one oqual fifth share in the said house and premises, and that the said house 
and premises ouglit to be divided into six equal parts, of which one ought 
to be allowed to him in severalt\ : but tliat provision ought to be made for 
the partition and division of the share to be allotted to Sarodarnoyee between 
the persons entitled thereto at her death. After hearing [1503 evidence, a 
decree was made for partition. The only question material to this report 
was as to the portion to be allotted to Sarodarnoyee, - namely, whether she was 
entitled both to her own share and the share of her deceased son Ilarimohan. 

Mr. Bonner jee and Mr. Stokoe for the plaintiff’. 

Mr. Jackson and Mr. J. G. Apear for the defendant Krishnamohan. 

The other defendants did not appear. ^ 

Kennedy, J. — In this case it seems that I have omitted to give judgment 
on a question as to the right of a mother on partition amongst her sons to 
obtain a share as representative of a deceased son, as well as a share in her 
own right. This question was reserved at the conclusion of the judgment, and 
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I thought 1 had already delivered judgment upon it ; hut I had certainly con- 
sidered the question and come clearly to the conclusion that she is so entitled. 

, The Dayabhaga, Chapter III, s *11, para. 31, says The oqniii partici- 
pation of the mother witli the brother takes effect if no separate property has 
been given to the woman, but if any has been given she takes half a share.” I 
do not think tliatthe share which a mother takes as ropresenting her deceased 
son is separate property which has been giviui to her. The Sanskrit of this 

text J find in the Vyavastha, 1st edition, page to ho which 

Baboo Shaina Churn translates, I presume coi recti v., T^FflF ST^rcF^^Sf •TTT^^ 

“on the husband and the rest not giving stridliaii.” TfiercMs, therefore, no 
excej)tion tor property ]H)ssessed b> the wih* save in the case of slridhan, and 
under the Bengal school of law and the Bengal decisions on the Mitaksliara, 
inherited property is not stridhan, vvliatever c«>ntrovei‘s\ tlu'ie may be under 
the other seboois or in other treatises; st‘e Chotay Lull v (Uuuuioo Lall 

(14 B. L. R., 235, at p. 244). Even, thoiefore, if the words ^T^F?! have not 

the precise force of gifts expanded hy the [131] Bengali gloss into gifts by the 
husband and the rest, I think that this could not bo looked upon as coming 
within the exception. 

Attorney for the Plaintiff : Mr. Chllanders. 

Attorney for llio Defendant Krisimamob.iii . l>al>Ot) I\ Min>kvi}rr. 

NOTES. 

rSHARE OF FEMALE MEMBERS ON PARTITION - 

1. Thi^case has boon approved in (1908) 36 Gal., 75 . “ 'riiat, riilnig of Kknnf.DY. r)., is 
founded on the text in the Dayabhaga Ch. Ill s. n ]>. U and tli.Te appears to In* no doubt 
as to Its I’orroetiioss.'” 

‘2. The grandmother is entitled to a sliaro ni .i piirtition between grandMin^ anu great 
grandson .-*(1904) M Cal., lOfio H C. W. N.. 7(m. 

■■). Se.e, wilh reference to the Hcngal view tli.U ‘'in’li - hare nctl. slri'lli.in. thf rein.irks 
of WnST, -1., Ill (IHSri) 11 lijiii 2S‘> \\ P.l 
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. liUNaftssuti Kooteti t). 


(a Cal. 151] ^ 

FDLL BENCH. 

The 19th July, 1877, 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice L. S. Jackson, 
Mb. Justice Macpiierson, Mb. Justice Markby, and v 
Mr. Justice Ainslie. 

Ijungessiir Kooor Plaintifl’ 

verms 

Sookha Ojha Defendant' 

anti 

Radhay Kishan Plaintiff 

versus 

Kali Misser Defendant.! 

Jurisdiction — Bent Suit under Bs. 7 OO— Special Appeal — Bengal Act VIII 
of 1869, ss. SS, HI, liy^-Aet VllI of 1860, .s. H72. 

Held, by the Court (JACKSON, J . dissenting), that no appeal lies to the High Court from 
the decision of a District Judge in a suit for rent under Rs 100, when no question of right to 
enhance or vary the rent of a ryot or tenant, nor any question relating to a title to land or to 
some interest in land as between parties having conflicting claims thereto, has been 
determined by the judgment. 

These two cases were referred for the opinion of a Full -Bench by 

Jackson and White, JJ, 

The referring order in Special Appeal 1026 was as follows : — 

JaokBOn, J.— This is an appeal against a .ludgment of the District 
Judge of Sarun made on appeal against an original ludgment of the Munsif of 
Chumparun in a suit brought [152] by tlie plaintiff for recovery of Rs. 52 and 
9 annas principal with interest, being arrears of rents. The Judge having 
reversed the decision of the Munsif, the plaintiff’ comes before us on special 
. appeal, and objection is taken on behalf of the respondent that, under the pro- 
visions of s. 102 of Bengal Act VI 11 of IS69, no second appeal to this Court 
will lie, the suit being a suit for rent in which no question “of right to enhance 
or vary the rent of a ryot or tenant, or any question relating to a title to land 
or to some interest in land as between parties having conflicting claims thereto,*’ 
has been determined by the judgment. This section will, undoubtedly, apply, 
and inasmuch as the judgment under consideration is one which, unless 
restricted by any provision of law^ we should certainly reverse, it is impossible 
to avoid considering the question whether the special appeal is in fact taken 
away by the section referred to. The pleader for the respondent having sub- 
mitted his objoctiori has not thought tit to support it by any argument, and 
ha^'^ left it to us to dispose of without any assistance from him. 

• Special Appeal, No. 1026 of 1876, against a decree of E. Drummond, Ebq., Judge of 
Zilla Sarun, dated the 13th of March 1876, reversing a decree of Baboo Matadin, Munsif of 
Chumparun, dated the 18th of Deccmlior 1876. 

t Special Appeal, No. 2862 of 3876, against a decree of E. Gray, Esq., Officiating Judge of 
Zilla Patna, dated the 39th of July 1876, affirming a decree of Baboo Nopal Chundcr Bose, 
Second Munsif of Patna, dated the 16th of December 1876. 
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This mS'tter is not new, becanse, unquestionably, numbers of appeals to 
this Court have been dismissed on this ground, the Division Benches before 
which the appeals came having considered the section a valid'^bar to a special 
appeal. As at present advised, 1 myself and my brother White are both of us 
inclined to think that the section does not take away the appeal to this Court. 
But, as tlie contrary opinion has been repeatedly acted upon hy this Court, we 
are bound to refer the ease to a Full Bench, and as the matter will be fully 
argued thefe, it is only necessary to state briefly the reasons which make us 
think that the appeal is not taken away by the section in question. 

The authority of this Court to entertain special appeals, ami the right of 
suitors to profei’ such a])pejLls, is provided for hy s. 37‘J of the Civil Procedure 
Code, which provides that “ a special api)oal shall li('. to the Suddor Court from 
all decisions ])assed in regular appeals by the (Courts suhordmate to t»he Sudder 
Court on the ground ol the decision being contrury to some law or. usage having 
the force of law, or of a substantial error or defect in law in the procedure or 
investigation of the Oiise which may have produced error or defect in the decision 
of [153] the case upon the merits.” The Court which heard the regular appeal 
in the case now before us is the Court of the District .liidgo, which is unques- 
tionabh a Court subordinate to the High Court, and, tlnn-eforu, a s])ecial 
appeal will lie unless any law for the time being in forci' provided otherwise. 
The provision relied on as taking away the special appeal is s. 102 of Bong. 
Act VI [1 of 1869. Now that section does not, m express terms, take away 
this power of appeal, fur it says: -“Nothing in this Act contained shall be 
deemed to confer any power of appeal in any suit tried and decided by a District 
Judge originally or in appeal, if the amount sued for, or the value of the 
pioj)orty claimed, does not exceed one hundred rupees, in wiiich suit a question 
of right to enhance or vary the rent of a ryot or tenant, or any question relating 
to a title to land or to some interest in land as between jDartios having 
conflicting claims thereto, has not been determined by the judgment.’ 

I am clear that the special appeal given generally by s. 372 of Act Vlfl 
of 1859 cannot )i« taken away by implication, but only by express provisions 
restricting the general right; and even if we were of opinion that the J3engal 
Legislature intended to take away any right of siicohd ippoal, the question 
would arise wlietliei that Legislature, under the i)o\vers conferred on it by the 
Statute of J8G1, could take away the jurisdiction of th-s Court. 

. • 

Now, in the very important case lately decided hy this Court Queen v. 

Burak (f ml L. R., 3 CaL, 63)- -it was, I think, conceded on h(3hall of 

the Crown and assumed in the judgments delivered by the learned Judges, that 
the only authority wliich could take away the jurisdiction of the High Court 
was with thf 3 Governor-Gonoral in Council. 

It was suggested by t'ue vakeel for the appellant in this case that the class 
of suits to which this appeal belongs is a special class relating to special subjects, 
and that it was the creation of the 'Bengal Legislature; and that, therefore, the 
right of appeal would not exist unless it was expressly provided for by the 
Legislature which created it. 

Suits for rent have been witliin tlio cognizance of Courts in [18U British 
India ever .since, I believe, che foundation ot that empire, and between the 
years 1799 and 1859, subject to a double jurisdiction,- -that is to say, to the 
Court of the Collector, and then hy a sort of appeal, to the Civil Court. By 
the Act of 1859, the double jurisdiction was aViolished, and then suits for rent 
became csognizable by the Revenue Courts alone. But the Act (X) of 1859 made 
the orders of the Revenue Courts and also of the District Courts subordinaiie 
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to them, subject to final appeal to the Sudder Court; and this Court, when 
established, undoubtedly inherited the jurisdiction of the Sudder Court. The 
effect of the latW* enactment, J^ong.* Act VIII of IH69, has been to throw rent 
suits into the great mass of litigation cognizable by tlio Civil Courts under the 
first section of the Civil Procedure Code. The present suit, therefore, being 
cognizable by the Civil Courts, and being hoard in appeal by a Court sub- 
ordinate to the High Court, there is, 1 apprehend, nothing in s. L02 of the Beng. 
Act to take away the right of app(3al, and such right can only he restricted by 
competent legislative authoritv. 

This view is not new to me. I have often considered it, and in the case 
of lirojo MisfiC) v. AhUiili Mi'irani (13 B. L. R., 376 ; s. c., 21 \V. R , 320) these 
doubts were intimated in these words in my separate judgment ; “ For these 
reasons 1 think that whatever exemption from appeal is conferred by that 
section is limited to the decisions of District -Judges.” In saying that I left 
myself free for the future consideration of this question. 

For tlieso reasons 1 think that the efficacy of ». 102 ought to be, referred 
for the decision of a Full lionch. 

Special Aj^po^A'l No. 2362 was a similar ca.se in which the suit was for a 
sum below Rs. 100 ; and an objection wa.s taken that no appeal would lie, and 
it was ordered th'it it should he referred to the Full Bench with Special 
;^pp(jal No. 1026. 

The two accordingly came together before the Full Bench. 

In Special .\ppeal No, 1026: - 

Balioo ^nuinatk ISanerjca for the .Vpjiellant. 

Baboo Doorqa Perskad for the Rospondont. 

[155] ill Special Appeal No. 2362 : — 

Baboo Amoraiuironaih Ohalterjcc lor the .\ppellant. 

Ballons KnUy Mohun Doss and Bondh Sem Siiujh for the Respondent. 

Tlui argument in tlie first case onlv is givem. The question being in tlie 
nature of a prelim iiiary objection to the hearing of tlio appeal, the respondent 
began. 

• lUiboo Doorfja Pershad iov the Respondent. — The principal question in this 
case is whethei, under Bong. Act VI II of 1869, s. 102, the High Court has 
power tu hear ajipeals in tiio class of cases to which that section refers. Under 
s. loS^* of the previous .\ct (X. of LHo9) such s,uits were cognizable only in the 
Revenue Courts, and the decision of the Collector -was final. Before .Vet X of 
1859 there was an appeal to the High Court, hut by that .Vet the Legislature took 
away the jurisdiction of the High Court in rent cases, and gave exclu- 
sive jurisdiction to the Revenue Courts. Under s. 153 of Act X of 1859, 


tSec. — In the Kuits under ciauhcs 2, •! and 7 ofhcctiou XXlll, and under section 

XXIV of thib Act, tried and decided by a Collector, if the amount 
bUed for or the v.iluc of the property claimed does not exceed 
one hundred rupees, the judgment ol the GuUcctor shall be final, 
and not open to the revision or appeal except as hereinafter 
provided, milesb in any such suit a question of right to enhanoe 
or otherwise vary the rent of a ryot or tenant, or any question 
relating to a title to laud, or to some interest in land as between 
parties having conflicting claims thereto, ha,s been determined 
by the judgment., in which case the judgment shall be open to 
appeal in the manner provided in the sections CLX and CtXl 
of this Act.] 


No appeal from an} 
decree of i3ollector for 
money below 100 Rupees 
unlesSi the decision involves, 
some question of right to 
enhance rsut or some ques- 
tion relating to a title to 
land. 
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there was no appeal to the Civil Courts, including those in the High Court. 
Section ITjO of that Act points out the cases in which an appeal would lie. The 
provisions of s. 102 of Beng. Act VII 1 of 18(59 are Minilar to those of s. 153 of 
Act X of 1859, and as there was no appeal under the old Act, there can be none 
under the new one. IJackson, J.— The Civil Courts get jurisdiction in these 
cases by the removal of Act X of 1859, and s L of Act VI IJ of 1859 takes 
efiect.j Section 33 of Beng. Act VI T1 of 1809 provi<les that all suits brought for 
any cause of action arising under Act X of 1859 and Beng. Act VI of 1802 
shall, from and after the commencement of the Act, lie cognizable bv the Civil 
Courts according to their several jurisdictions. The jurisdiction given bore is 
a jurisdiction to tr> suits according to the Code of Civil Procedure, except 
where it is otherwise provided by the Act — Vourno Chunder Hoy v. Knaio 
Ohundcr Singh (23 \V. R., 171) ; and there [156] lieing other provisions in the 
Act as to rent suits, this appeal does not lie. l Macphkuson, Wliy don’t 
you argue that the recent Full Bench case of Jjiojo Mtsat^r v. A hind i lilt si am 
(13 B.UR., 370 : s.c. 21 W.R., 320) decided the whole (piestion?j Section ?4 of 
Beng. Act VJII of 1809 provide.s that, “save as in this Act is oHiei wise provided, 
suits of every description brought for any cause of action arising undei tliis Act, 
and all proceedings therein, shall he regulated by the Code of Civil J Procedure.” 

If this section had stood alone, it might be argued that rent suits were included : 
hut s. 102 was enacted at the same time, audit is not necessary to have sin express 
separate enactment in order to take aw^ay jurisdiction. Sections 34 anil 102 should 
he construed together. The first portion of s 102 refers to the state of the law 
before the passing of the Act. Then neitlier the High Court nor the District 
Court had power to iiear appeals in rent cases. Now tlie District Judge can 
hear an appeal in a rent suit, hut the High Court cannot. 

Baboo Sreenath Banerjoa for the appellant.- --With regard to tlie case of 
lirnjo Missn v. Ahlndi Alifironi (13 B. L. R., 37(5 ; s. 21 W. R., 320) the 
point now’ before the Court was not decided. | TM.U’J’lIKltsoN, J. - Mr. Hochjoil 
raised it in argument, i Section 102 of lieng. Act VJ 11 of 1809 dot's not remove 
iin\ power of hearing special appeals vested in llie Court under s. 372 of Act Vlll 
of 1859. Nothing is to be deemed to confer a power of a])pe}il where there is 
no oxT-re.ss onactinoiit, and equally nothing is to lie doomed to deprive tlie 
Court of the iiowor of hearing appeals given hv a Statute, the onl> \\a\ by 
which an existing statutory right of appeal can he taken aw ay is by an express 
enactment. In ordinary civil suits the Court lias jurisdiction to hear special 
appeals, and as s. 34 of Beng. Act VIII of J8G9 does not affect that power, 
this appeal must lie. The real difficulty is, whether ss. 102 and 34 of Beng. 
Act VlII of 1809 being read together deprive the Court of the power of hearing 
special appeals. If suitors have a light, they cannot lose it by a wrong 
construction put upon an Act. The power that tlio Court has is not 
expressly taken away, and cannot he imiiliedly taken away. [157] The 

Cossyah and Jynteeah Hills case— Quci-^i v. bvrah and Book Singh (1. L. 
R., 3 Cal., p. 63) — decides that Acts of tlie Bengal Council cannot affect the juris- 
diction of the High Court. The High Court derives its pow’ers from the 
Charter granted by virtue of the Statute 24 and 25 Viet., c. 104. Section 9 of that , 
Statute gives the Court jurisdiction and powers subject to restriction by the 
Ijetters Patent and the Acts of the Legislative Council. Therefore, the Bengal 

• [Sec. 1 : — The Civil Courts shall take cognizance of all suits 
Civil Courts have cogni- of a civil nature, with the exception of suits of which thi'ir cogni- 
zance of all suits unle.ss zanco is harrisd hy an> Act of Parliament, or by any Kcgulation 
specially barred. of the Codes of Bengal, Madras and Bombay, respectively, or by 

any Act of the Cxovernor-Gencral of India in Council.] 
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Council citnnofc pass any Act restraining the powers conferred by the Charter 
Reg. V. Reap ij Boin. H. C. Rep., Cr. Ca., 6); The Queen v. Meares ^14 B. L. 
R., lOG). Act VllI of 1859 and the old Rent Act were passed in the same 
year, and a. 23 of the Rent Act provided that rent suits should be cognizable 
in the Courts of the Collectors of 'land revenue and in no other Courts. Bengal 
Act VJJJ of 18(19 removed tlie bar to rent suits being brought in Civil Courts, 
and there being no expre.ss provision against an appeal to this Court, this 
Court must have jurisdiction. 

J-laboo Doorga Pershad in reply. 

The following judgments were delivered by the Full Bench: — 

Jackson, J. - In answering on my part the question referred to the Full 
Bench, I have little to add to tlio reason which 1 gave in referring this case* 
Those reasons, to my thinking, have not hetm answere<l. It is suggested thftt 
the question raised liero has been virtually decided hy a long course of practice, 
and also by the ruling of tlio Full Bench in the case of Hrojo AT/.s-.w v. Ahladi 
Uisranf (13 B. Ij. R , .‘j?!) ; S. c., 21 \V. R., 320) ; and tliat wo ought not, 
whatever our view might have been, if the question were now raised for the 
first time, to disturb sucii a course of practice, ft seems to me that, although 
it is extremely desirable toTtiaintain a long-settled ruling in ) egard to matters in 
which the security of titles depends, or even where to arrive at a contrary 
decision would disturb the practice of inferior Courts, it is not necessary to do 
so in tlie present instance, whore no fiian’s title can bo affected, nor can any 
possible inconvenience arise by themeio admission of the present appeal. It 
seems to [158] me that, in the first place, the question has not been expressly 
raised, and decided ))y a Full Bench, 2ndh, that if, as 1 think, the law allows an 
appeal, w’e are not competent to deprive the appellant, of Ins rigVit merely out 
of deference to the practice of the Court , and 3rdly, that to persist in an error, 
merely because that mistake has been committed for seven years, is a course 
in which 1 am not prepared to concur. 1 would admit this special appeal. 

Maepherson, J.--Tn my opinion the questions which have been referred 
to us are concluded h\ the uniform tsourse of the decisions of this Court over 
since Beng. Act VI 11 of lrt()9 came into force, and cannot now be re-opened. 
Many thousands of suits under this Act liavo been di.sposed of annually, and 
this Court has never, in any one of the numerous appeals whicii have come 
before it in these suits, douhtetl the power of the Bengal Council to pass the 
Act. If the uniform course of our decisions during those many years is wrong, 
it seems to me ^hat it is a inattur for the Legislature, and tliat it is too late for 
us now for the first time to sav that the Act was made without jurisdiction 
in so far as it touches the High Court as regards the right of appeal or 
otherwise. 

As to the particular issue arising on s. 102, it seerrts to me also to be 
concluded by tlie numerous decisions of the Court. (See for example 18 W. R., 
102; 8 B. L. R.. 180 and 188; 10 B. L. R.. Ap. 29 and 30; 13 B. L. R., 
377 ; and 23 W. R , 17, per Macphkrson, J.), (all taking the same view of the 
law) ending with the Full Bench case of Brojo Misser (13 B. L. R., 376 ; S. c. 
21 W. R., 320), which was heard in March, 1874. The question in that case 
was, whether an Additional Judge was a District Judge within the meaning of 
8. 102. The majority of the Court held that he was, and therefore that, under 
that section, no appeal lay. Mr. Justice Jackson held that he^as not, and 
therefore that the appeal did lie. But the report of that case does not show 
that any of the Judges doubted the effect to be given to s. 102, or conceived 
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that, in cases falling withhf that section, there could he any appeal from the 
decision of the District Judge. 

[139] 1 consider that the matter* referred to us lias already been settled 
by Jfchese cases. 

Markby, J. — I concur in the judgment of Mr. Justice M/vcphkrson. 

Ainslie, J. — By 24 and 25 Viet., c. 104, s. 9, tlK3 High Court is vested 
with all powers and authorities that mav he conferred on it by Her Majesty’s 
Tjetters Patent, and subject to the legislative control of the (lOvernor-General 
in Council, with all the tiien existing powers of the Judder Hewani Adawlut. 

By R. 15 of the Letters Patent of 18'i2, tliis Court was constituted a Court 
of appeal from the Courts from Nvhich there was then an a|)])eal to the Sudder 
Dewani Adawlut, and was directed to exercise jurisdiction in such cases as 
were then subject to api^eal to the Sudder Dewani Adawlut by virtue of any 
existing law, or which might thereafter lie made subject to appeal by any law 
oi‘ regulation made by the Governor-General in Council. 

By s. 10 of the Letters Patent of 1865, this Court is constituted a Court 
of appeal from all Courts subject to its superintendence, and directed to exercise 
appellate jurisdiction in such cases as were t lien (in 1805) subject to appeal to 
it by virtue of any law or regulation then in foi’ce. 

In IJiOl, 1802, and 1865 alike, there was at least one class of suits in which 
tlie Sudder Dewani Adawlut or the High Court had no power to interfere on 
special appeal, — namely, the class of rent suits falling within the provisions of 
R. 153, Act X of 1859. This Court neither inherited a iiowtjr to interfere in such 
suits from the Sudder Dewani Adawlut, whicli had not got it, nor took it as a 
new iiower under* the first or second Lettei-s Patent. 

The words of the first Charter “ in such (rases as are subject to appeal to 
the said Court of Sudder Dewani Adawlut ” distinctly limit the appellate power 
of this Court. 

Under tlie second Charter it can only he held, that it gives a power of 
dealing in appeal with tlie class of cases now under consideration, if it was given 
by the laws in force in 1865. The general law of a])peal was s. 23, ' .Act XXI II 
of 1861 : but [160] this general law was rendered inoperative in certain cases 
by 8. 153, Act X of 1859, and as by this law there was no first appeal in 
certain cases, the special appeal section (372, Act VITI of 1859) had nothing 
to operate upon. 

By s. 33, Beng. Act VTII of 1809 the jurisdiction of the Collectorate 
Courts was brought to *an end, and all suits theretofore triable in such Courts 

* [Soc. ‘2S : — Except when otherwise oxpro'^sly provided in this or any other Regulation 
or Act for the time being in force, an appeal shall lie from the 
Appeal to lie frotn all decrees of the Courts of original jurisdiction to the Courts autho- 

decrees, except when ex- rized to hear appeals from the decisions of those Courts. Tf the 
pressly prohibited. appeal lie to the Sudder Court, it shall be h(^ard and determined 

by a Court consisting of twe or more Judges of that Court. If, 
Appeal to Sudder Court to when the (3ourt consist of only two Judges, there is a diffcrej[^ce 
be heard by two or more of opinion upon the evidence in cases in which it is competent to 

Judges. the Court to go into the evidence, and one Judge concur in 

opinion with the lower Court as to the facts, the case shall be 
determined accordingly ; if in a Court so constituted there is a difference of opinion upon a 
point of law, the Judges shall state the point on which they differ and the case shall be ' 
argued upon that question before one or more of the other judges, and shall be determi 
according to the opinion of tlie inajonty of the Judges of the Sudder Court by whom 
appeal is heard.] 
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were made triable by the ordinary Civil Courts ; and by the next section it was 
provided that the procedure was to be regulated by the Code of Civil Proce- 
dure save as in this Act might be otherwise provided. The 102nd section is 
one of those sections in which a different procedure is provided ; and, therefore, 
unless 8. 34 can be got rid of, there can be no special appeal. 

It seems to me that s. 372. Act VIII, 1859, does not override s. 34, Beng. 
Act VIII, 1869. In order to introduce s. 372, Act VIII, 1859, it must be held 
that the provisions of s. 153, Act X, 1859, were based on the constitution of 
the Court from whose judgment the appeal was taken away, and not on the 
character of the suits in which it was forbidden. Such a view seems to me to 
be distinctly negatived by s. 27, Act XXni, 1861, as to which there can be 
no doubt that the character of the suit is the foundation of the law. 

But if the limitation of appeals established by s. 153, Act X, 1859, of the 
Governor-General in Council, affected suits, and was not in respect of Courts, 
then s. 372 is as much qualified by s. 153, Act X of 1859, as it admittedly 
is by s. 271, Act XXIII, 1861, and the change of form introduced by Act VIII 
of 1869 has not the effect of removing the qualification. Section 34, Act VIII 
of 1869, as carried out by s. 102, left the jurisdiction of this Court intact, and 
is, therefore, not open to the objection that no legislative power except that of 
the Governor-General in Council can alter the jurisdiction of this Court. 

If I entertained any doubt on the subject, I should feel bound by the long- 
established and never-before-questioned (as far as I know) practice of the Court. 

Garth, C.J.--But for the long course of practice which has prevailed in this 
Court since the year 1869, and the Full Bench [ 161 ] decision in the case of 
Brojo Misser v. Akladi Mi^rani (13 B. L. R., 376 : s.c., 21 W. R., 320), I should 
have been disposed to hold with Mr, .Justice .Tackson that a special appeal lay 
in a case like the present. But I think it so extromelv important that the rules 
of law prescribed by this Court should be settled and uniform, that I am 
unwilling to disturb a course of practice which, as it seems to me, has been 
confirmed by a Full Bench decision. 

It is true, that in that case the point now before us was not directly 
argued, because apparently it was not considered arguable ; but the decision of 
it appears to me to have been involved in the Full Bench judgment, because the 
Court there held that, under circumstances similar to the present, a special 
appe&l does not lie from an Additional Judge to this Court any more than from 
a District .Judge. That ruling does, in my opinion, virtually determine the 
question now referred to us. The special appeal will, therefore, in conformity 
with the judgment of the majority of the Court, be- dismissed with costs. 

* [Sec. 27 : — No special appeal shall lie from any decinion or order which shall be passed 
on regular appeal aftci the paRfling of this Act by any Court 
No special appeal from subordinate to the Buddor Court, in any Ruit of the nature 
decision of any Court Rub- cognizable in Courts of Small Causes ui^er Act XLll of 1860 
ordinate to the Sudder (for the establishment of Courts of Small Causes beyond the 
Court in certain suits. local limits of the jurisdiction of the Supreme Courts of Judi- 
cature established by Royal Charter) , when the debt, damage, or 
demand for which the original suit shall be instituted shall not exceed five hundred rupees ; 
bht every such order or decision shall be final.] 
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PRIVY COUNCIL. 


The 17th and 18th April, 1877. 

Present.- 

Sir J. W. Colvile, Sib B. Peacock, Sir M. E. Smith and 
Sir R. P. Collier. 


Forester and others Plain tifis 

versus 

The Secretary of State for India in Council Defendant. 

[=4 I. A. 187. ] 

107i appeal ami cross appeal from ike Chief Court <f the Piiujab.l 

Exccuttoa— Privy Council Order awarding costs - Interest on cosU — 

Act XXII I of IHOly ss. 10 and 11. 

Where an order passed by Her Majesty in Council on report of Lhe Judicial Couimitteo 
awards costs, but is silent as to interest on the costs so awarded, it is not competent to the 
Court which h.as to execute the order to direct payment of the costs with interest. 

The principle of the decisions in cases arising under ss. 10 and 11 of Act XXlll of 18G1, 
which have established a similar rule of practice in executing decrees pa.s.sod by the Courts in 
India, approved. 

Interest not provided for in the order of the Privy Council may, however, be allowed in 
execution where the parties have agreed to submit the matter to the discretion of the Court 
executing the order. 

[168] This was an appeal, with a cross appeal, against a decree of the 
Chief Court of the Punjab, dated the 17th April 1875, passed in execution of an 
order of Her Majesty in Council, dated the 5th February, 1873. 

The order in question was passed in a suit in which the representatives of 
the late Mr. Dyce Sombre souglit to recover tlie value of certain arms which 
had been seized in the year 1836 by the Government of India on the death of 
Begum Sumroo. This suit was originally brought in the year 1848 in the 
Court of the Zilla Judge of Delhi, by whom it was dismissed with costs in the 
following year as barred by limitation, his decision being allirmed by the Sudder 
Court of Agra in the year 1850. These decisions were, liowever, reversed on 
appeal to the Judicial Committee of the Privy Council, who, by an order passed 
in February 1858, remanded the case for trial on the merits, and at the same 
time directed that the costs-of the suit, so far as they had been occasioned by 
the improper plea of limitation, should be paid ter the plaintiffs by the defendant. 

This order was only partially carried out, so far as the direction as to 
costs was concerned ; the costs which had been incurred in the Appellate Court 
were paid, but thft costs incurred in the Court of the First Instance were not 
paid. The case was, however, tried on the merits ; and finally came up again 
to the Judicial Committee on appeal, who, on the 5th of February 1873, after 
reversing the decision of the lower Courts on the merits, directed that the 
amount of the costs of the appellants in all the Courts in India he paid to tlf^ 
appellants in India by the respondent. 

In execution of this order, the Chief Court of the Punjab passed the order 
under appeal, by which they awarded to the plaintiff's the whole of the costs 
incurred by them in the course of the first hearing in the Zilla Court of Delhi, 
and in the course of the hearing on the merits in the Deputy ComnoiiBsioner's 
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Court at Delhi, in the Commissioner’s Court at Hissar, and in the Chiei Court 
of the Punjab, but without interest ; and also directed the refund of the sum of 
Bs. 1,0.14, paid by the plaintiffs, as the defendant’s costs in the Zilla Court of 
Delhi, with [163] interest thereon at 12 per cent, per annum, from the 11th 
September 1849, the date when it was paid. 

The main question raised by the present appeal was as to whether the 
Chief Court of the Punjab was right in refusing interest on the plaintiff’s costs. 
In the cross appeal objection was taken to interest being awarded on the refund 
of the sum of Rs. 1,014, the defendant’s costs, and to the plaintiffs being 
allowed any portion of the costs incurred in the Zilla Court of Delhi at the 
original hearing, except the stamp-fee then paid on the institution of their suit. 

Objection was also taken to the date from which interest had been allowed 
by the Chief Court on the sum of Ks. 5,309. 

Mr. Lrith, Q.C., and Mr. Do/yw for the Appellants. —The order of Her Majesty 
in Council received effect under the decree of the Chief Court. Tiic Chief Court, 
in making that decree, was to be governed by the practice of the Indian Courts, 
which is to allow interest on costs. Costs carry interest in the Indian Courts 
without any special order, unless the contrary be expressed — see Macpherson’s 
Civil Procedure, 5th edition, p. 232 , Dtgaynburee Dahee v. Niuidgopal Baiierjec 
(1 W. R. Mis., 1) ; Harradhitn Stttulgal v. Ba&hmoJUie Dassia (2 W. R. Mis., 21); 
Singh v. Lalla Kalce Churn (3 \V. R., Mis., 21). [Sir B. Peacock. — If 
there is no direction in the order in Council as to interest, can the Court 
below award it ? Here' there is no indication of an intention that the Court 
below should have any discretion to award interest.] According to the prac- 
tice in India, a Court executing a decree can award interest altliougii the 
Court passing the decree has made no order on tlie point — see Beer Chumier 
Joobraj v. Bam Coomar Dhiir (6 W. R.. Mis., 26). [Sir J. CoLViLE. — Have 
you any cases to show what the practice of the Indian Courts has been in 
dealing with an order of the Privy Council giving costs, but saying nothing as 
to interest?! I have no case exactly in point, but the decision in Rajah 
Leelanund Singh v. Maharajah Liwhnissur Singh Bahadoor (13 Moore's 

I. A., 490) is in pan materia. There the plaintiff’ sued for possession 

of lands and foi mesne profits. The Privy Council, in remitting the cases, 
ordered that the Coui’t below should direct possession to bo given to the plain- 
tiff. The Court below gave possession, but refused to order mesne profits, on 
the ground that the Privy Council had given no order in respect of these. Tt 
was held by the Privy Council on appeal, that the order in Council directing 
possession to be given carried by its own force the right to mesne profits. [Sir 

J. COLVILE. — In that case this^ Committee did not raatip any decree, but only 
a declaration as to the rights of the parties, leaving it to the lower Court to 
work them out. Here the decree is complete and final.] The practice of the 
Indian Courts to allow interest on costs continued up to a recent period ; but is 
alleged to have been altered in consequence of tiie decision of a Full Bench of 
the Calcutta Court in the case of Mosoodun Lall v. Bhcekarce Singh (B. L. R. 
Sup. Vol., 602). The decision in that case seems rather to conflict with the view 
ta^en by the Privy Council in the case last cited, and it may be doubted whether 
it is a correct exposition of s. 11, Act XXIII of 1861. But assuming it to be 
correct, it does not touch the question of interest on costs, but only decides 
that interest shall not be allowed in execution on the principal debt, where it 
is not expressly given by the decree. The later cases of Ba^ah Leelanund 
Singh v. Maharajah Joy Miingul Singh (15 W. R., 335) and Maharanee Brgjo 
Soonduree Debia v. Anund Moyee Debia (16 W. R., 302) fail to notice this 
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distinction. [Sir M. Smith. — T he practice of the Courts should be uniform. 
Interest on costs can be on no different footing from interest on the principal 
debt.] We rely on the views expressed hy the Privy CouncjJ in the case of 
Rajah Leelanund Singh y. Maharajah LiAchmissiir SuKih liahadoor (13 Moore’s 
I. A., 490). 

As to the time from which interest on costs should be reckoned, it was 
reasonable that it should run from the time wlien iho costs were actually in- 
curred. [Sir J. COLVILE.-— When the decree of a Court of First Instance is 
reversed by [1653 a Court of appeal with costs and interest, the Court in taxing 
coats does not direct that interest shall run from two cLites, from tlie date of 
the decree in the lower Court in respect of the costs incurred in that Coui t, 
and from tlie date of the decree in the appeal in respect of the costs incurred 
by the appeal, j We contend that the order of an Apjiollato Court reversing 
the judgment of a lower Court should restore the successful apjiellant to the 
position he would have been in had he succeeded at first in tlie lower Court. 

Mr. J. D. Mayna for the Secretary of State. — The order of Jlor Majesty 
in Council does not award interest on costs, and the Punjiih Court cannot go 
beyond that order. Whatever may have been the lormer practice it is now 
settled law that the Courts in India in dealing with decrees of the Courts of that 
country could not award interest in execution not i)rovided for hv the decree ; 
see the decision of the Privy Council in Sadasioa Pillat v. liamaluiga P/llai (l/> 
B. L. R., 383 ; S.C. L. R., 2 Ind. Ap., 219). There is no difference in this resjject 
between a decree of an Indian Court and an order of Her Majesty 
in Council. The cases of Rajah Leelamind Singh v. Mahara jdli Joy Mungul 
Singh (15 W. R., 335) and Maharaiur Ihojo Soondurec Ihbia v. Annnd 
Moyee Dcbui (16 W. R., 302) related to such orders, in tliose cases and in 
Lekhraj Roy v. Mahtab dhand (21 W. R., 147) and in (rooroo Doan Roy 
v. Stephena (13 B. L. R., Ap., 44 ; S. C., 21 W. R., 195), it was hold that, where 
the order in Council was silent as to interest on costs, the Court of execution 
could not award it. The same course had been followed by the Higli Court 
of the N.W. Provinces in Bhoza Rng/ibur Snigh v. lihoza Jtaj Singh *3 All. 

H. C. Rep. (1871), 319j in which the Court di.stinguished the case oi Rajah 
LeeLanund Singh v. Maharajah Lneknussnr Singh Bahadoor 03 .Moore's 

I. A., 490), on the ground that in that case no final decree had been prepared 
by the Privy Council, the proceedings being merely remitted to the High Court 
with certain direc-[166]tions as to the decree to be made. In the Madivis 
High Court also it had been decided that it is not competent to a Court 
executing a decree to add to it by giving interest : see Kappa Ayyar v. 
Venkataranmna Ayyar (3 Majd. H. C. Rep., 121), where tlie reasons are 
well given. 

But assuming that the Chief Court of the Punjab could have awarded 
interest, it certainly could not have done so from the time for which the 
appellants contend. Had the order in Council awarded interest on costs, the 
interest would have run from the date of the order, not from the date of the 
reversed judgments of the lower Courts. Under the Statute 1 and 2 Viet., 
c. 110, 8. 17, interest runs, in the Courts in England, on costs forming part of a 
judgment as well as on the principal debt, but only from the date of entering 
up judgment : Pitcher v. Roberts (2 Dowl. N.B. 394). As to the time when judg- 
ment is to be considered as having been entered up, see Fisher v. Dtulding 
(3 M. & G. 238), Newtony. Grand Junction Railway Company (16 M. & W. 139). 

By our cross-appeal we object to the decree of the Chief Court in so far as 
it orders us to pay Rs. 1,273, being the plaintiffs’ costs in the Zilla Court 
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of Delhi, and to refund with interest the sum of Bs. 1,014, the defendant’s 
costs in that Court paid by the plaintiffs. These items were recoverable 
under the ordoi;, in Council passed «in February 1858, and had already been 
made the subject of proceedings in the Courts of the Deputy Commissioner 
and of the Commissioner of Delhi. The latter had refused to allow the plain- 
tiffs’ application as not made within time. As to the time within which the 
orders of Her Majesty in Council should be executed, see Kristo Kinhur 
Gkose Roy v. Burroda Caunt Siiigk Roy (14 Moore’s I. A., 465 ; s. c., 10 B. L. 
R., 101), in which the view of the Full Bench in Annandamayi Dasi v. Puma 
Chandra Roy (B. L. R., Sup., VoL. 506 ; S. c., 6 W. R. Mis., 69), that 
the right to enforce the order of Her Majesty in Council is not affected 
by any law of limitation, was not assented to. ISir M. SMITH. — The 
order in Council is not always a decree. The lower Court [1673 may 
have to give the decree which the order directs. Time wdll then run from 
the date when the lower Court gives the decree. Sir B. PEACOCK refer- 
red to Mr. Maepherson’s Practice of the Privy Council, 2nd edition, pp. 149, 
loO.J We say the claim was barred under Part II, s. 5, els. 1 and 2 of the 
Punjab Code. Tlie Commissioner of Delhi, moreover, having so decided in 
1865, the matter is vch judicata. 

The Chief Court was wrong in granting interest on refund of costs ; see 
Rodger v. The Comptinr d' Earomptc de Pans (7 Moore’s P. C. C., N. S., 314), 
where the point is expressly decided. There was also an error in the date from 
which interest had been reckoned by the Chief Court on the refund of 
Rs. 5,309. 

Mr. Leith in reply admitted the error pointed out. It should have been 
corrected in the Court below, hut might be corrected at any stage. The defendant 
had expressly agreed to be hound by the decision of the Chief Court as to 
whether tlie refund of the costs received by liim should be with interest, and 
was bound by that agreement — Sadasiva Pillai v. Ramalinga Pillai (15 B. L. 
R., 383 ; S. c. L. R., 2 Ind, Ap. 219). The order in Council of 1B73 gave the 
plaintiff’s a right to recover their costs in the Zilla Court of Delhi, although 
their remedy under the order in Council of 1858 might be gone. 

At the close of the argument their Lordships’ Judgment was delivered 
by 

Sir J. W. Colvile. —These appeals arise out of proceedings taken in the 
Chief Court of the Punjab to give effect to an order of Her Majesty in Council, 
made on the 5th day of February 1873. That order was designed to determine 
finally a litigation which had subsisted for a great* many years, first between 
the committee of the late Mr. Dyce Sombre, and, after the death of that 
gentleman, between his representatives and the Government of India touch- 
ing the liability of the Government for a seizure of certain arms and mili- 
tary stores effected upon the death of the Begum Sumroo. It was a pecu- 
[1683 liar order, because, after reversing the decisions of the Indian Courts 
declaring the seizure to have been wrongful, and ascertaining the value of the 
arms and munitions of war, and the amount of the damages to be paid by the 
defendant to the plaintiffs, it proceeded, with the consent of the counsel on 
both sides, to direct payment of that sum to be made in this country, leaving 
nothing to be carried out in India except the final direction as to costs, which 
was, “ that the costs of the appellants in the Chief Court of the Punjab, and in 
the Court of the Commissioner at Hissar, and in the Court of the Deputy Com- 
missioner of Delhi, be taxed and ascertained by the proper officers of those 
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Courts respectively, and that the amount of the costs of the appellants in all 
the Courts in India he paid to the appellants in India by the respondent." 

After various proceedings had in the Chief Court of the Ptfiijab, the order 
under appeal was made. The following are the material passages in it : “ The 
costs taxed and ascertained to have been incurred in India by the plaintiffs, 
appellants, which shall be payable by the defendant, respondent, amount, as per 
memorandum at foot, to Rs. 12,354-12-0, but no interest is allowed on such 
coats and “ the Court further orders and decrees that the defendant shall 
refund to the plaintiffs the sum of Rs. 1,014, with interest thereon from the 
11th September 1849, to date of payment, at the rate of 12 per cent, per 
annum ; and a further sum of Rs. 5,309, with interest thereon from the 4th 
August 1865, to date of payment, at the rate of 12 per cent, per annum." 

Against this order the appeal and the cross appeal have been brought. 
The appeal of the plaintiffs is in effect that interest ought to have been allowed 
upon the 12,354 ruy)ees 12 annas in a certain way. The .fudges of the Chief 
Court of the Punjab had held that, in executing the order of Her Majesty in 
Council, they were not at liberty to give any interest upon tlie costs, because the 
order contained no direction for the payment of interest in respect of such 
costs, and it may further he observed that tho mode in which the plaintiffs 
in the Court below sought to have the interest wliicli they claimed 
computed was a very peculiar one. They asked to have the C169] gross 
principal amount of the plaintiffs’ costs, viz., the 12,354 rupees 12 annas, 
divided into four sums, and to have interest computed on each of such sums 
from the date of tho decree of tho Court wherein the costs which is repre- 
sented had been incurred. So far as their Lordsliips are aware tliere is 
no instance of such a course having been adopted ; certainly notie has been 
brought before them during the somewhat lengthy argument which has taken 
place upon these appeals. The Committee that made the report to Her Majesty 
upon which the order in Council was made, if it had intended to place, by 
means of some such direction, the parties in the situation in wliich it considered 
they would have stood if everything had l)een done rightly in tluj lower Courts, 
would of course liave been competent to do so ; but that a Subordinate Court 
executing an order in Council, which is silent upon interest, is at liberty to 
interpolate such a very special direction into that order, is a pi’oposition which 
seems to their Lordships to be wholly unsustainable. It is not necessary for 
their Lordships to consider from what other date interest should he calculated, 
because they are of opinion that the Chief Court of the Punjab is right in its 
conclusion — that where the order in Council is silent as to interest upon th(i 
costs decreed, the Judge of the -Indian Court which has to execute the decree 
has no power to direct payftient of those costs with interest. 

The learned Counsel for the appellants relied upon what they said had been 
the course of practice in India. In determining what is the existing practice in 
India, their Lordships think they ought first to consider what are tlie statutory 
provisions which govern the present procedure of the Courts in India. Those 
which are material to the present question are to be found in the 10th and 11th 
sections of Act XXII I of 1861. The words of the 10th section are : “ When the . 
suit is for a sum of money due to the plaintiff, the Court may, in the decree, 
order interest at such rate as the Court may think proper to be paid on the 
principal sum adjudged, from the date of suit to the date of the decree, in addi- 
tion to any interest adjudged on such principal sum for any period prior to the date 
of suit, with further interest on the aggregate sum so adjudged, and on the costs 
of [1703 the suit from the date of the decree to the date of payment.” This 
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clause seems to give the Courts a discretionary power to allow interest on 
costs, rather than to make it imperative upon them to do so. The learned 
Counsel for tlip plaintiffs, however,, relied on certain decisions of the High Court 
of Bengal, wfiich they said established that an order for costs necessarily 
, implied that the party in whose favour they were decreed might take out 
execution for them with interest from the date of the decree to the date of 
payment. It appears, however, that the more recent and authoritative 
decisions upon tlie 11th section of Act XXIII of IB61 are the other way. It 
is sufticient to mention the case of Moo^oodun Lall v. Bheekarej^ Singh (B. L, 
R., Sup. VoL, 602), w’hich was a decision of the Full Bench of the High Court 
of Bengal ; and that of Kuppa Ayyar v. Vmakata Bammm Ayyar (3 Mad. H.C. 
Rep., 421) before Mr. Justice Bittleston in the Madras High Court. Those 
cases seem to have established as to decrees of the Indian Courts that the 
•ludges of the siiliordinate Courts executing those decrees have no right to allmv 
interest unless the decree which is to he executed has specifically directed the 
allowance of that interest. It was said that these cases, or some of them, 
related to the principal monies decreed, or to mesne profits : but so far from there 
being an^ authority i!i favour of a distinction between these and costs, the case 
of Rodfjcr V. Thr Comptoir d' Escompte do Pana (7 Moore’s P. C. C., N. B., 314) 
is an authorit\ for the proposition that a claim for interest on costs in that 
respect is less favoured than aclaim for interest on the principal money decreed. 
Since the before-mentioned cases have been determined as to the practice of the 
Courts of India and the powers of the Judges executing decrees of those Courts, 
the power of a subordinate Court executing an order of Her Majesty in Council 
has also been considered in the two cases cited from the Weekly Reporter 
{Rajah Loelanund Srnqh v. Maharajah Joy Miimjai Suigh, 15 W. R., 335 ; and 
Daharamo Brojo Moondareo DoJaa v. Annund Moyoe Dehia, 16 W. R.. 302), in 
which judgment was given by Mr. Justice MlTTKR ; and it appears, that as 
to orders in Council, as well as to decrees of the Indian Courts, 
Ct71] the exiscing practice is that interest cannot be given in execution unless 
it is specially directed to l)e given. 

It appears to their Lordships that tlie principle of the decision.s which 
have established this practice is sound, and that the plaintiffs have failed to show 
that the order made by tlie Chief Court of the Punjab is erroneous in that it 
has refu.sed to allow interest on the sum of Rs. 12,354-12-0. 

• Their Lordships have now to consider the cross appeal. The first point 
taken on that appeal is, that, the defendant has been erroneously charged so 
much of the 12,354 rupees 12 annas as consists of costs which were incurred 
in the Delhi Court before Mr. Gubbins, and were dealt with by the order in 
Council of the 3rd of 'February 1858. Now, that prior order in Council came 
about in this way : When the suit was first brought in the Zilla Court of Delhi 
by the committee of the lunatic, Mr. Dyce Sombre, Mr. Gubbins, the 
Judge of that Court, dismissed it on the ground that the claim was l>arred 
by the Statute of Limitations, His decision was confirmed on appeal by 
the Sudder Court of Agra. .Against both decrees there was an appeal to 
Her Majesty in Council. The Judicial Committee thought that the deci- 
sions were erroneous, reversed them, and directed that the costs of the 
suit, so far as they had been occasioned by the improper plea of the Statute 
of Limitations, should be paid by the defendants to the plaintiffs. That order 
for payment was never wholly carried out. It was partially carried out 
because the costs incurred in the Appellate Court were paid ; but the costs 
incurred in the Court of First Instance — the Court of Mr. Gubbins-rHlo not 
appear to have been paid ; and it is contended on the part of the defendant 
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now that those coats cannot properly be given as part of the costs payable 
under the order in Council of 1873. 

It appears to their Jjordships wholly ifnnecossary to consumer the arguments 
which have been addressed to them touching the plea set up in the Courts of 
the Punjab, that the claim for these unpaid costs was barred by the Statute Of 
Limitations, or the order passed upon it. Whether it would have been proper 
for their Lordships in anjj^ case to express an opitiion as to the merits or effect 
of those orders in such a procee<]ing as this, is [l72j very questionable ; hut it 
appears to their Lordships that those orders, taking them at tlieir higliest, 
could only bar the remedy given by the order in .(Joimcil of IHoHforthe 
recovery of those costs ; and that, upon tlio true construction of the order of 
1873, it was the intention of tliis Committee to give the ])laintiffa the whole 
costs of the suit, so far as they had not been paid, whetlier incurred in the thieo 
Courts in which they are directed to he taxed, or in the Court of Mr. (lubhius. 
The ordering part of the order in Council directs, not only thsit the costs in tlu' 
three specified Courts are to be taxed, l)ut that the amount of the costs ol the 
appellants in all the Courts in India are to bo ])aid to the ai)pellatits in Tndia 
by the respondents; and the judgment of the Committee on which this order 
was drawn generally expresses that the jdaintiffs were to receive their costs of 
the suit. It also ap|.)ears that when this matter was discussed in the Court 
below, Mr. Plowden, who appeared for the defendant, consented to the costs in 
question being ascertained in tfiat Court, and that thoJ'eupon the Court made 
an order that they should ho included in the Hs. 12,3/54-12, arid paid by the 
defendant to the plaintiffs. This seems to their Lordships to have been a very 
proper concession on the part of Mr. Plowden, inasmuch as it was ecpiitahle 
that these costs should bo paid to the successful party ; and reasonable that 
there should he one order made for the payment of all the costs of the suit, 
instead of leaving open any questions touching the rights of the plaintiffs under 
the order in Council of 1858. 

Their Lordshi])s, therefore, feel no douhl in affirming the judgment of 
the Chief Court of the Punjab upon this point. 

The next question raised by the cross-appeal wa« with reference to the 
refund of the sum of Hs. 1,014, There wore three points made upon this ittam : 
one, that the princiiial had already been repaid ; another, that it was subject to 
the same objection as that which lias just boon disposed of with respect to jiart 
of the 12,354 rupees ; and the third, that it ought not to have; been orderotr to 
be refunded with interest. Of the suppose*! repayment Lhere is no (ividenco 
whatever. In an order dated the 8th April 1875, the Senior kludge of the Chief 
Court of the Punjab savs :« — “ The Court, referring to annexure 1), has now 
[1731 before it a sealed c5py of the order of Mr. Cubhins, dated 11th September 
1849, showing that the sum of Rs. 1,014 was jiaid hv the plaintiffs for 
the defendant’s costs in that year”: and no suggestion that it had ever been 
refunded seems to have been made before him- As to the second point, it is 
sufficient to say that the general obligation of (^oveniment to refund whatever 
they had received in respect of the costs awarded by the erroneous decrees, 
although there was no positive direction for a refund in the order in Council, 
having been admitted, and properly admitted, the objection that this jiarticulat 
sum was paid for costs incurred in Mr. Gubbins’ Court, cannot, for the reasons 
already given, be allowed to prevail. 

Upon the question whether this sum, and the further sum of Rs. 5,309, 
ought to have been ordered to be refunded with interest, their Lordships are of 
opinion that this case stands clear of what is ruled in the final part of Lord 
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Cairns’ judgment in Rodger v. The Comptoir (V Escompte de Rarie {1 ^oote^ s 
P. C. C., N. S., 314 at p. 331), because they find that, in the proceedings of 
tlie Chief Court^ of the Punjab, tl^^re was a submission to the discretion of 
the Court, whetlier interest on these sums should be allowed or not. With the 
exercise of that discretion in the particular case their Lordships are not disposed 
to interfere, considering that it is but equitable that the party who has received 
money under a decision afterwards found to be wrongful should account for 
that money with interest. ’ 

It has, however, been admitted at the -bar that there has been an error in 
the mode in which the interest on the Hs. 5,309 has been directed to be com- 
puted, by reason of that sum having been received in three different portions, 
and at tliree <liff‘erent dates. It will be necessary to correct this error, but as it 
ought to have been pointed out to the Court below, the variation in the order 
will not affect their Lordships' order as to the costs ot the appeal. 

Their Lordships will, therefore, humbly advise Her Majesty to vary the 
order under api)eal so far as it directs interest at the rate of 12 per centum per 
annum on the sum of Rs. 5,309 to be [174] computed and paid from the 4th 
of August LSGo, hv directing that as to Rs. 3,159, part of the said sum of 
Rs. 5,309, such interest be computed and paid from the 27th of August 1867 ; that 
as to Rs. 1,150, other part of the said sum, such interest be computed and paid 
from the 27th August 1HG7, and that as to tlie further sum of Rs. 1,000, 
being the remainder of the said sum, such iiiten'est be computed and paid 
from tlic 4th of August IHGo ; hut, subject to such variations, to confirm the 
said order under appeal, and to dismiss both the appeal and cross-appeal. Both 
parties being tlms found to be in the wn)ng, there will ho no costs of the 
appeals on eithei side. 

Order varied, 

.\gent for tl.e Appellants in the appeal and Respondents in the cross-appeal 
Mr. T. A. Wilsnn. 

Agents for tlio Resi>ondents in t he appeal and Appellants in the cross- 
api)eals ; Messrs, fjairfoi d iiud \Vaterht>ase, 


NOTES. 

[WHERE DEGREE IS SILENT - - 

(a) ^fesne juolits — 

* (1) This pnncipU* is not jipplir.ihlf to mosnc profits on restitution of property con- 

sequent upon the n*vvrsal of decree. It is not adding anything to the dec;roo : — 
(IS78) S 720. 

(2) Where mesne profits are lofi to he determined in execution, the amount may 
vary be\oiid the claiin in the plaint ; — (1882) 9 Cal., 112. 

(h) Interest disalLnred- ~ 

Following this case .---(1890) 2*3 Cal., 53f>7 ; (1890) 22 Bom., 42 ; (1905) 32 Cal.. 494 
=9C. W. N., 372 -1 C. L. J , IIH ; see also 2 1. A. 219 ; 9 1. A., 1. 

(r) Future intciest — 

See infra (1878) 3 Cal., 002 I». C 
* (d) Aitomahus lunjigaf/e decree -- 

i;)eorce not to he extended in execution beyond the real meaning of its terms : — 
(1887) 11 Bom., 537.] 
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[ 8 Cal. 17i ] 

APPELLATE CIVIL 


The noth AuquHt and 3rd, 4th, 5th and 14th hc 2 dcvihcr, IS'/ 7. 

Present r 

Sir Eichakd Garth, Kt., Chief Justice, and Mr. Justice Mitteh. 

M. Pogose ^widow and representative of J. G. N. Pogosc) Defendant 

verms 

The Bank of Bengal IMaintilTs. 


Principal and surety — Accommodation accoptor- -Disc luuqc oj surety 
— Equitable. viorUjage — Trust deed for hour fit of creditors-- 
Plvcntual remedy of surety — Contract Act [fX of 
ss. 132, 134, 136, 139 -Evidence Aa (/ oj s. U2. 

In the years 1870 and 1873 J drew certain bills of cxclLiin^;«' npnn /#, winch were aetfepted 
by B for the accommodation of A, and endorsed by A to the Hank of Heng.il. In Alav 1870, 
*1, by letter, agreed to execute .i mortg.igr of a certain portion of hi- pn)pi rL\ , eonsi'.Ling of a 
share in a Privy Council decree, to B ; and in the mcautiinc- to hold siich properly at the 
disposal of li, hi-^ successors and assigns. In the month of June 187(), [175] .1 
became unable to meet his liabihtes, and in the montli of .Vnguit iollowing executed 
a conveyance of all his property to the Olficial Trustee uiion trii^t for the benefit of 
.I’s creditors. The Bank .isscntod to and executed tin-, div‘d afti r it h.id been assented to 
and executed by some of the other creditors. 'Phe deed did not l onhim any composition 
with<or relcHKO by the creditors, nor aiiv covenant on their part not to siio .1. In a -.uit b> 
the Bank against /i, as acceptor of the bills-- 

Held, that li was not precluded by the pnwisioiis of s. 1321 of the Contract Act aiids. 9’2i 
of the Kvidonce Act from pleading that he was an acconiinodatum aect'plor onI\ ; bnl 


• Regular Appeal N(^ 70 of 1877, from a decision ofC. B (}arri.tt, I0s(|., Judge of Daeea, 
dated the 9th January 1877. 

t[Sec. 13‘2 Where two persons contract witha third person toniidcrtakc a certain liabilits 
and also contract with each other that «*iie of ihein shall be 
liable oiiIn on the default of the other, the third person not 
being a part\ to .*>ueli contrac t the liability of caeh of such two 
persons t<i the third person under ibe first contract is not 
affected by the existence of the second contract, although Such 
third person ina\ hav«‘ lieen aware of its existence.] 

When the terms of anv such contract, gr.int oi othi-r dis])(>sitioii of propi-rtv, 
or any matter required bv law to be reduced t'» the form of a 
FiXclusioii of evidence of dociiftient, have been proved acctinlnig to tlii’ last section, no 
oral agreement. dN’idence of any oral agreement or statement shall bo admitted 

as between the parties to any such instrumeni oi their represent- 
atives in interest, for the purpose of contradicting, varying, adding to, or subtracting Ironi, its 
terms : 


Liability of two persons 
primanlN liable not affect- 
ed by a private arrange- 
ment between them as to 
suretyship, 

:[Sec. 92: 


Proviso (i). — Any fact mav bo proved which would invalidate any doeiiinent, or which 
would entitle any person to any decree or order relating thereto ; such as fraud, intimidation, 
illegality, want of due execution, want of cap«K:ity iii any contracting party, want or failure 
of consideration, ormi.stake in fact or law. 

Proviso {a ). — The existence of any .separate oral agreement as to any matter on whicR 
a document is silent and which is not luconsistoiit with its terms, iniiN be proved. In eoii-si- 
dering whether or not this proviso applies, the Court shall have regard to the degree of formaliu 
of the document. 

JS-oviso (3). — The existence of any separate oral agreement coii-stiMiting a condition 
precedent Do the attaching of any obligation under anv such contract, grant or di.spositioii of 
property, ^ay he proved. 

Proi’fso (4). — The existence of any distinct Hubsequent oral agrecnient to rescin 1 or 
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Held, that the letter of May 1876 constituted' a good oquitablo mortgage, and that JB 
WHK not thereafter entitled, as against the Bank, to the equitable rights of an accommodation 
acceptor. * ‘ ' 

Held fii.tb r, that the trust deed did not impair the “ eventual remedy ” of B, and that 
therefore ho was not discharged from his suretyship under the provisions of s. 189 *' of the 
Contract Act. 

Thk plaintiffs in this suit sued Mr. Joachim Gregory Nicholas Pogose as 
the acceptor of certain bills of exchange drawn by Mr. Nicholas Peter Pogose 
(luring the years 1872 and 1873, and endorsed by him to the plaintiff's. Tlie 
defendant died during tlio proceedings, and the present appeal was prosecuted 
by his widow. The defendant was at first an accommodation acceptor only, hut 
on the 19th of Mav 1870, Mr. N. P. Pogose wrote and sent the following 
letter to him, which, it was contended by the plaintiffs, constituted a good 
mortgage, and jirevented the defendant from pleading tliat he had received no 
consideration : — 

** Deau Sik,- In considoration of your having stood my surety from time to time bv 
signing, jiccopting, t'lidnrsing, and othorwiso, bills favouring different parlies, all for my solo 
u.si' and benetit, 1 hereby agree, on demand, to execute to you, your heirs, executors, adminis- 
trators, and a.ssigns bv way of eollatenil scciintv , to keep you safe and hannle.ss, and for the 
piymenl of the ainonni, of the said bills and tlieir renewals from tinn^ to time, amounting in 
all to rupees twt' lacs thirty-nino thousand and five hundred, a valid and efTectiial mortgag® 
of the Ti annas Pi gaudas and a half .share in the Privy Council decree obtained by 
the late Nujuminunnissa Khatun, confirming a decree of the High Court awarding her 
the po.ss(nsion and inosne profits of the jsiiniiidaries and shares in z immdarics, of which the 
particulars aure giv.*n at the foot of this letter, and which s ud ^bare was purchased bv 
[ire] me at an execution of decree sale held on the ilst Febru.irv 187G, at the Court of the 
Subordinate Judge of Fiirrejdp jrc, such sale having lie mi confirmed by that officer on the 
16bh May instant ; and I further agreu, until the c'cec-ution of such mortgage, to hold the 
said 5 annas li gandas and a half share of th ' said decree at vour disposal, and at the 
dispo.sal of your .successors and assigns. ” 


In the month of Juno 1876, N. P. Pogose hecamo unable to meet his 
liabilities, and the plaintiffs called upon the defendant to pay the amount due 
upon the bills of exchange accepted by him. On the 9th of August 1876, and 
befftre the delendant had ])aid off any of the bills, N. P. Pogose executed a deed 
of trust and assignment in favour of tlie Official Trustee of Bengal, by which 
he purported to assign all his proi) 0 rty, including his estate and interest in the 
Privy Council decj'oe mentioned in his letter (A the 19th May 1876, to the 
Official Trustee upon trust to realize the same and divide the proceeds equally 

modify any sucli contract, graut or disposition of propertv may he proved, except in caaez 
ill w'hich such contriict, grant oi di.spositioii of property is by law required to be in writing, or 
has been registered act'ordiiig to the law in force for iho time being as to the registration of 
documents. 

Proviso (r5).— Any usage or custom by which incidents, not expres.sly iricntioiied in anv 
contract, or usually annexed to contract'^ of that dc.scripbK)n, may be proved : provided that 
the annexing of such incidout would not bo repugnant to, or inoousistent with, the express 
terms of the contract. 

Proviso (6’). —Any fact may be proved which shows in what manner the language of a 
document is related to existing facts.] 


Discharge of surety by 
creditor’s act or omis.sion 
impairing surety *8 eventual 
remedy. 


*CScc. 189 : Jf thccrcditordfteKanyapt which is inconsistent 
With the rights of the surety, or omits to. do any act which hU 
duty to the surety reqaire.^ him to do, and the eventual remedy 
of the surety hiin.self against the principal debtor is thereby 
impaired, the surety is^iischarged.] 
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among the creditors of N. P, Pogose. The deed gave the Official Trustee 
power to manage the debtor’s estates or to appoint managers. It did not 
contain any composition with or release By the creditors, nox any covenant on 
their part not to sue. Joachim Pogose did not expressly dissent from the deed. 
The learned Judge of the Court below hekl that, iLccr)iding to the terms of 
8. 132 of the Contract Act, the defendant contracting asp] incipaJ could not plead 
that he was within the knowledge of the plaintiffs liable as surety unless he was 
also able to plead that the plaintiffs had accepted him as surety, and therefore 
gave the plaintiffs a decree ; but held also that the defendant continued to ho 
an accommodation acceptor only, and that the trust deed was prejudicial to the 
rights of the defendant. 

From that decision tlie defendant appealed. 

Mr. /. D. BoM, Mr. Branson^ and Mr. C. Ureqaru for the Ajipelhint. 

The, Advocate- General, Officiating (Mr. l^aul), Mr. Ecans, and Mr. iStokoe 
for the Respondents. 

[1773 Mr. Bctl. — The Bank of Bengal knew that Mi‘. Joachim Pogose was only 
an accommodation acceptor, and the Bank, !>> signing the trust deed, waived 
its rights as against Mr. Joachim Pogose. Section 132 of the Contract Act 
embodies the old common law rule as to the liability of ])rincjpjil and surety 
under guarantees. There is no intention shown ai]y where in the Act of altering 
the principles of equity applicable to negotiable instrumeiits. ICahth, C. J., 
referred to Batlny v. Bdirards (34 Ij. J., Q. J^., llj.j Jt cannot l)e contended 
that it was the intention of the Legislature to al)solutely deprive an accommoda- 
tion acceptor of his right to plead that he was, to the knowledge of the creditor, 
only secondarily liable. It is competent to the Court to say that there is nothing 
in the Act to prevent a surety contracting as in incipal from liaving the l»enofit of 
the sections which provide for the discharge of a surety. Tlie ruling of Pheah, J., 
in Puncham^i Ghona v. Duly (l-o B. L. R., 331) is, I submit, not good hiw ; it is 
opposed to the judgment of the House of Lords in The LuiHidators oj (hmrend 
Uumey and Cn. v. The Liquidators of the Oriental Financial Cor]H)r<ition (L.R., 

7 H. L., 348). That case was not cited to The AH, J. It is clear tliat any dealing 
by a creditor with the debtor to the injury of the surety operates to discharge 
the surety : Croydon Gas Covipauy v. Dickinson (4() L. J., Q. , lo7) ; J*olfik 
v. Everett (4r) L. J., Q. B., 369) ; and Waits v. ShiiiUeirorth (29 L. J., Bx., 229). 
It may ho argued upon the authority of ^layhcw v. Crtckcll (2 Swanst., 1H6’, at 
p. 189) and Smith v. Winter (4 M. A \V., 454, at p. 4()(i), that as Mr. Joachim 
Pogose did not expressly dissent from the trust deed, his liability was revived. 
But the case of Withall v. Mastennan (2 Camp., 178) shows that mere 
knowledge of tlie fact would not be sufficient to revive the liability of the surety ; 
there must he assent to tlie deed. By executing this trust deed the Bank have, 
in the words of s. 139 of the Contract Act, impaired the “ eventual remedy ” 
of the surety himself against the principal debtor ; and Mr. Joachim Pogose 
w^as, therefore, discharged. As soon as the deed [178] was executed, the Bank 
lost their right to take proceedings against their dGl)tor, which Mr. Joachim 
Pogose had a right to require them to do. The trust deed gives property worth 
ten lacs to the Official Trustee. The Bank can liave this realized : they should 
do equity to the surety and take no steps against him until the property in the 
hands of the Official Trustee has been applied according to tholrusbs of the deed. 
(.Garth, C. J. — How far would such a deed he operative if signed by two or three 
out of all the creditors ?J As soon as the deed is signed by any one of the creditors, 
he is bound by it. [Mr. referred to Ellison v. Edison (1 Wh. and Tudor's 

L. C., 4th ed., 254 ; 5tli ed., 273),] If one creditor came in under the deed, the 
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deed would be irrevocable by the debtor : Aaifmv. Woodqate (2 My. & K., 49:3) 
and Machniion v. Stewart (1 Sim. N S. 76, at p. 88). Jt is not necessary, in 
order to enable cfi^editors to take und^ a deed of this kind, that they should be 
parties to it : (2 Story, Bq. Jur., s. 1036 a). [Gakth, C. J. -- Suppose that all the 
creditors are parties, sui)])Ose that two sign and that the rest expressly dissent, 
is the deed to be binding ? It clearly cannot bind dissentients.] The moment 
that the deed is made and assented to by one creditor, the trustee and settlor 
are bound, and the executing creditor gets the benefit. 

Mr. Branson on the same side. — Section 132 of the Contract Act was not 
intended to cover such a'caso as this. Ic was intended only to cover cases of 
guarantees and sureties. The common law rule was laid down in Hollicr v. 
Eyre (9 C. ('t F., I, at p. 45). The equitable principle that a surety appearing 
to be a principal may show his suretyship, is stated in Rees v. Be.rrington 
(2 Wh. and Tudor’s Ij. C , 4th ed., 974 ; 5th od., 992). All that the Contract 
Act does, is to lay down tlio rule in Hollicr v. Eyre (9 C. F., 1, at p. 45). 
The equitable princijde still subsists as to bills of exchange. There can bo no 
doubt that Mr. Joachim i\>goso was a surety only ; be was n )t dealt with 
as a principal, and the evidence of the l)ank manager shows that he know 
Mr. Joachim Pogose's ])()sition. 

[179] The Adoorate-CrcneraL for tlie Respondents. --The construction put 
on s. 132 of tlie Contract .Vet by tlui learned Judge of the Court below is per- 
fectly correct : that tlie .Vet was intended to apply to negotiable instruments 
appears from the illustration given to this section, which is one regarding a 
promissory note. This section is an exposition of tlie law in Fentiini v. Poeock 
(5 Taunt, 192), wliich was the case of an accommodation hill, and the Con- 
tract .‘Vet applies precisely to such a case as this. The oipiir.ahlo doctrine has 
been considered to he unjust by many Judges ; 2 L.itour’s Judicial Maxims, 
177. At law, an accommodation acceiitor is never discharged except b.\ pay- 
ment, and in this country it is important that this rule should he ypheld. The 
provisions in the Contract Act as to discharge of sureties relate to cases of 
express sui-efcies only, and not to a case where the parties are primarily liable . 
and reading the Fjvidence .Vet and this .\ct together, it appears that no evidence 
outside the cases mentioruid in tlie provisos shall bo received to add to the instru- 
ment, so that Mr. .loachim T^ogoso cannot he allowed to jilead that he was a surety 
only. The equity contended for on behalf of the aiqiollant arises independently of 
tho*contiact : Voolaij v. Ilarradine (7 Bl. iV: HI., 431); l)ut it cannot he hold to exist 
here when it is expressly barred by the Legislature , and therefore the doctrine 
of the Oi trend and (rurney ease (L. R., 7 II. L., 348) does not apply to a case 
under the Contract Act. Such a deed as this, an* out-and-out conveyance by a 
debtor for the benefit of bis creditors, is perfectly valfd both under s. 240, Act 
VIII of ISod—Stepkensoii v. Baiimjartner (4 Agra li.C. Rep., 104)— and s. 326, 
and the general law. Neither tlie debtor nor his creditors could set it aside 
after it had been executed by the creditors : Dolphin v. Ay board (L. R., 4 H.L. 
486). Suppose the Bank had not signed the deed : they could not have sued, 
as the conveyance was good, and the property had passed away from the 
debtor. The Bank could not have taken the projierty comprised in the deed 
in execution ; all that they would have been entitled to would have been a 

f er.sonal dedreo, or to go against subsequently acquired property. Other creditors 
180 ] executed the deed, and therefore tli 3 Bink would not have had any 
power to get the deed revoked ; that can hi done by the debtor if no credi- 
tors execute. but not by a creditor : Dolphni v. Aylionrd (L. R., 4 H. L., 486). 
The “ eventual remedy ” of the surety is not impaired by this deed ; the mean- 
ing of these words in s. 139 ot the Cfontract Act is that the “ substantial” 
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remedy of the surety must be impaired. Now the circumstances under wliich 
the deed was executed show that it wuis for the })enofit of the surety. It is 
contended that the Bank, by executing yds deed, lost their,, right to sue the 
debtor, and so damnified the surety ; but as far as the Bank is concerned, they 
have lost no remedy. A surety who concurs in an arrangement between tlie 
debtor and his creditors, is not discharged hy such an arrangement : — Ejc parte 
Hci7*vey (23 L. J. Bkcy., 26). Mr. .Toachim Pogosc cannot bo treated as having 
been throughout an accommodation accei)toi* only. The letter of thti J9th May 
constituted a perfectly good mortgage to hini- liajldmar Ramqopal Narayan 
SiiK] V. lia^n Dutt Chowdhry (5 B. L. R., 261) ; and as soon as ho received this 
security ho ceased to bo an accommodation acce])tor : anion v. lionion (9 Q.]5. 
N. S., 843). 

Mr. Stokoe on the same side. — Mr. Joachim Pogosc was not in tho position 
of a surety contemplated by tho Contract Act, and lie coiibl not claim the 
protection provided for a surety by tlui Act. The Evidence Act and the Contract 
Act came into force on the same day, and it would bo natural lo (;xp(*ct that 
they would deal with cognate subjects in the same way. Now, the onl> variations 
of terms allowed by tho Evidence Act are those referred to in s. 92. Tho 
I’espondents may show that there was a want of consideiation, or that there 
has been a failure of consideration. There was consideration in this cast?, and 
the other provisions in the section do not apply. It is clear, therefore, reading 
the two Acts together, that Mr. Joachim Pogosc could not be heard to say 
that ho was surety onlv. The case of Wtiha/l v, Mosterviau (2 Camp., 179) 
has been referred to in support of the [181] proposition that Mr. Joachim 
Pogose’s liability was not revived hy his assent to tho trust deed ; hut that 
case merely went on tlie ground that there was no evidence of assent 
hy the surety. The principle laid down in Rees v. lierrnKjion (2 Wh. 
and Tudor’s Ij. C., 4tli ed., 974 ; 5th ed., 992), and distinctly recogni/cd 
in May hew v. Cnckett (2 Swanst., 185) and Tyson v. Coji' (T. A K., 395), 
was not di^ented from. It cannot now he contended that Afr. Joachim 
Pogose was an accommodation acceptor tliroughout all tin? transactions in this 
case. .An accommodation acceptor is one who gets no consideration for Ins 
liability. If he gets any consideration at any time, he ceases to he an accom- 
modation acceptor. The case oi Bmdonw Benton (9 Q. B., N. 8., 843) decides 
that there may he not only consideration for an oi-iginal acceptance, hut also 
consideration for payment of the hill. Even if Joachim Pogose had no consider- 
ation for incurring his liability, \ot if he got any consideration subsequently, 
he could not contend that he was an accommodator. The trust det?d and tlie con- 
currenceof thoBank in ithavehoen put forward hy Joachim Pogose asfrcjoing him 
from his liability, but it is dilticiilt to see how he was prejudiced either by the deed 
or hy the execution hy the Bank. The deed purports to be a conveyance to tho 
Official Trustee upon trust to realize tho debtor’s property and divide? it among 
all the creditors equally. It is evident that, unless there is any ijositivo law 
which prevents the natural operation of the deed, it must have tho effect of 
preventing the creditors from seizing the proiierty in execution, and therefore 
of preserving the property until it could be realized to advantage. [ Garth, C. J. — 
Tho question is, whether the Bank, by assenting, did not make the deed* 
valid and take away their power of suing Nicholas Pogose ?| The surety could 
have paid the Bank off and insisted on the Bank lending him its name ; but 
the execution of the deed hy the Bank had no effect i:pon their rights as against 
Nicholas Pogose such as todamage the surety. A surety is not discharged by giving 
time if the remedies of the [182] surety are not diminished or affected— J/zfZmp v. 
Coles (2 Sim., 12). The fact that the Bank assented is really not material ; the 
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result of the deed would have been the same, for other creditors had assented, 
and that would give validity to the deed. It cannot be said that the position 
of the surety was altered because the Bank also assented. The deed was com> 
municated to Ihe creditors, and is therefore irrevocable by the settlor : Acton 
V. Woodgate (2 My. K., 492), in which Garrard v. Lord Lauderdale (3 Sim., 1) 
was dissented from. Such a deed as this is valid even though if made with the 
intention of delaying an execution creditor : Pickstock v. Lyster (3 M. & Sel., 
371). In considering wlujther the surety is released, the question always is, 
whether the deed contains a corniiosition or release. This deed contains neither, 
and as tlie debt is still existing, tlie surety is not released. 

Mr. BeAl in reply. — It has been argued that, as a subsequent security was 
given, the accommodation lias gone; but this rule cannot apply when there has 
been merely a promise to give security as in this case. [Gakth, C. J.— There 
is a good equitable mortgage, and the property comprised in it could not 
he conveyed by the trust deed.! I submit that there was only a personal pro- 
mise here, not a mortgage. Tlie eventual remedy of tiio surety was impaired 
by this deed. It is said that Mr. Joachim Pogose could liave paid off the Bank 
and required the use of the Bank’s name in suing, but if the cause of action is 
burdened by liaving to add other parties, the remedy is impaired. “ Eventuar* 
means at any time ; “ impair” moans damage of any kind whatever ; anything 
which affects the position of the surety in any way, even to such an extent as 
would entitle him to nominal damages only. 

The Judgment of the Court was delivered by 

Garth, C.J. --This suit was brought hy the plaintiffs, the Bank of Bengal, to 
recover from Mr. Joachim Gregory Nicholas Pogose, a sum of Rs. 1,10,687-10-2, 
being the aggregate amount of principal and interest due upon nineteen bills of 
exchange, [1833 each drawn hv Mr. Nicholas Peter Pogose upon and accepted 
hy hiscousion Mr. J. G. N. Pogose, payable to the lira wer's order, and endorsed 
by the drawer to the plaintiffs’ Bank. 

The Court below have decided in the plaintiffs’ favour : and as the defend- 
ant died pending the proceedings, th»‘ ))iesent defendant, Mrs. Mary Pogose, 
his widosv and ropresentativo, liecain i defendant in liis stead, and is prose- 
cuting this appeal. 

The defence is, that Mr. J. G. N. Pogose accepted tlie bills merely for the 
accommodation of his cousin and without any consideration ; that the plain- 
tiffs were aware of that fact ; and that by consenting to and signing a deed of 
trust, which Mr. N. P. Pogose made of all his property for the benefit of his 
creditors, the Bank have discharged the defendant from his liability. An 
attempt was: also made to show' that the plaintiffs had also discharged the 
defendant by giving time to the drawer of the hills ; hut w^e expressed an 
opinion during the argument that there was really no ground for this contention, 
and it was accordingly given up. 

The plaintiffs’ answer to this defence is three-fold. They say — 

1st . — That by s. 132 of the Indian Contract Act, the defendant is precluded 
Jrom showing that he was merely surety for his cousin upon the hills, and thet 
his liability, to the plaintiffs cannot be affected by that circumstance ; and 
further .that, by s. 92 of the Indian Evidence Act, he is also precluded frona 
showing that his legal position and liability is dift'erent from what it purports 
to be on the face of the bills. 

2ndly. — That, in point of fact, the defendant was not a mere surety tir 
accommodation acceptor without consideration ; .and 
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HrdUj . — That tbo consent tcTthe execution of the trust deed by the plaintiffs 
did not operate to discharge the defendant from his liability. 

Upon the first of these pjints, the Jftdge in the Court hetow has decided 
the case in favour of the plaintiffs. Ho considers that tlie liability whicli the 
drawer and acceptor of these bills have underfeakon is a joint liability, and tiiat 
as the L32nd section of the Contract Act provides that, under such circum- 
stances, the plaintiffs are not to be affected by any rtilation of princijial 
Cl8»j and surety which may exist as between the rlrawor and accejitor of the 
bills, the acceptor cannot set up that relation for the purpose of discharging 
himself from liability ; more especially as by law the accejitor is the iniiuMpal 
debtor, or party primarily liable upon the bills, and the drawer only liable as 
his surety. 

There certainly seems some difficulty in ascertaining the true meaning of 
s. 132 ; but whatever its meaning may be, wo arc of ojiinion that it is not 
applicable to the present case. The liability which is undertaken by tlio 
acceptor and the drawer of a bill is in no sense a joint liability. It is triietliat 
they each contract to pay the same sum of money, but they contract severally 
in different ways, and subject to different conditions audit is not because the 
law of this country allows several persons who have undertaken diHenMit 
liabilities to be joined as defendants in the same suit, that they are to he con- 
sidered in any sense as having undertaken a joint liabilit\. lipon this point, 
therefore, we holil that the Judge in the Court below was wrong. 

Nor does s. 92 of the Evidence Act jiresent an> difficulty in this ease. 
The acceptor of a bill is, no doubt, the party primarily liable upon it , hut hs 
the proviso to s. 92 it may be shown that the accontfir never had an\ con- 
sideration for the hill, and that ho accepted it for the acconnnodatitui of the 
drawer or some other party. If this were not so, there could he no such tiling 
in India as an accommodation accoiitance, because a hill pnma fuctc iinporLs 
consideration, and the acceptor is the part> jinmarily liable , and if anv jiarty 
to a hill were precluded by this, section from proving in a (k>urt of law what 
his real position was as iigainst the other jiartios, notonlv would great inpist 
he the result, hut the commoreial and nogotiahio (iharacter of hills of exchange 
in this country would he very materially changed. 

\\ e think, therefore, that the defend. lut was not jirecluded in this case 
from raising his defence upon the merits. 

• 

But then comes the next question, was the defendant in the jiroper sense 
of the term an accommodation acceptor without consideration / We agree 
with the learned Judge in [135] the Court below in thinking it suffude-iitly 
proved that, in the first instance, Mr. J. (». N. J\)gose accejited tliese hills, or 
others of which these bills were renewals, for the accommodation of his cousin : 
and we think it also pretty clear ujion the evidence that the jilaintiff s’ Jbink 
had knowledge of that fact. Hut then it appears that, on the 19th of May 
1876, at the time when these bills or the renewed hills ^^ero inatining, 
Mr. N. P. Pogose gave the defendant Mr. J. (1 N. Pogoso a security lor the 
payment of those and a number of other hills amounting in all to 
Rs. 2,39,500, in these words : — (Reads letter set out, tuUr, n. 175). * 

The 5 annas 12i gandas share in the Privy Council decree, which was 
the subject of this agreement, ajipears from the evidence to have been valiU3d 
at upwards of five lacs of rupees ; hut allowing for a considerable depreciation 
of that value on account of the difficulties of sale and the unfortunate circum- 
stances in which the Pogose family have been jilaced, the property might still 
be sufficient to meet the whole amount of the bills. 
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It. seems impossible to say that, under these circumstances, the defendant 
was an accominodation acceptor of these bills without consideration. He has 
received a very substantial consideration for the acceptances in having these 
iaiT^e properties pledged to him to meet ids liabilities upon these and other bills 
to a very large amount. We .are of opinion, therefore, that the defendant, 
although in the first inception of the bills he may have put his name to them 
for his cousin’s accommodation, has since received such a substantial consider- 
ation for them as to be no longer in the position of a mere surety, nor entitled 
as against the plain titl's, who have advanced their money in good faith upon 
the security of the bills to the equitable rights of a surety. 

Assuming, however, that the defendant was a mere surety, the last 
question which wo should have to determine would be, whether the acquies- 
cence of the Hank in the trust deed of the 9th of August 1876 would 
oi>eriite as a discharge to the defendant. By that deed Mr. N. P. Pogose 
conveyed bo certain trustees tlie whole of liis property, which was not previously 
[186] niortg igod or disposf^d of, upon certain trusts for the benefit of his 
creditors. The trusts declared wore of the usual character. The trustees had 
general ixiwers to maiiage tiie property, to enforce and compound debts, &c., 
due from or to his estate, and to employ at their discretion Mr. N. P. Pogose 
himself or any other persons for that purpose. The deed did not contain 
anv release by the creditors, or covenant not to sue, and some of the creditors 
refused to have anything to do with it ; hut the plaintiffs’ Bank, the Agra Bank, 
and Mr. T. Christian, acquiesced in the arrangtjinent before the deed was 
executed by Mr. N. P. Pogose ; and the plaintiffs’ Bank duly executed it 
afterwards. 

In this state of tilings, it seems clear Iroin the authorities, and in fact 
it was hardlv disputed in argument, that the deed operated to convey 
Mr. Pogose’s available property to the trustees in such sort as to protect it 
from iieing sold under any execution against himself ; and, under these circum- 
stances, the (piestion arises, whether the acquiescence by the plaintiffs’ Bank 
in such a deed had the effect of discharging the defendant from his liability 
upon the hills in question. The Judge in the Court below held that it did, on 
the ground that, by consenting to it, the iilaintiffs had disabled themselves 
from suing Mr. Pogose and taking his person in execution ; and that as the 
defendant had the right to compel the ulaintiffs to take proceedings to en- 
force their claim against Mi’. N. P. Pogose upon the bills, the deed had the 
effect of depriving the surety of one moans of enforcing that claim. The Judge 
considered that the plaintiffs would lie prevented from taking Mr. Pogose in 
execution, because ns the trustees were empowered to employ Mr. Pogose in 
the business of the trust, their powers in that respect would be frustrated by 
his being’^tfikeii in execution. But this we think very doubtful. The trustees 
had a right to employ any other ])erson they jJeased besides Mr. Pogose in the 
business of the trust : and, therefore, his being taken in execution would not 
really prevent the trusts being carried out effectually. 

]^ut there is another ground upon which it seems to us that the rights of 
the defendant might very materially be affected [187] by this trust deed. It 
'seems clear that, as against the plaintiffs who were parties to it, the property 
which it conveyed could not he taken in execution under a decree against 
Mr. Pogose at the plaintiffs’ suit. Assuming then that Mr. J. G. N. Pogose was in 
the position of a surety, the deed would as effectually deprive him of the power 
of enforcing payment of the delit as against that property, as if the plaintiffs 
had coveoiitUt^ with Mr. N. P. Pogose not to take it in execution. Such an 
.act on the part of the creditor would, by the law of England, disobajrge the 


7B6 



THE BANK OP BENGAL fl877] I.L.II. 3 Cal. 1 3 

surety, because, whether the surety was really injured or benefited by it, or was 
likely to be injured or benefited, would not signify. The mere fact of the surety’s 
position being altered by an act of the creditor, without tj;;e consent of the 
surety, would suffice to discharge the surety. 

But here the law, as laid down by the Contra^iti Act, places the surety in a 
difi'orent position. By s. 134 the surety is discharged hy any contract between 
the creditor and the principal debtor, by whicfi the debt is discharged or re- 
leased. By s. 135 any contract between the creditor and tfic principal debtor, 
by which the creditor compounds with, or gives time to, or undertakes not to 
sue, the principal debtor, is a discharge to tlie suiefcy, \inless the surety assents 
to such contract. And, lastly, by s. 139, an\ act wliich is inconsistent witii 
the rights of the surety, is a discharge to the surety, if the eventual remedy of 
the surety against the principal debtor is thorohy impaired. Now, it appo irs to 
us that the trust deed, which has been executed in tins case by Mr. N. P. 
Pogose, and assented to by the plaintilfs, cannot l>e ct>nsidered either as 
giving of time, or a composition, or a covenant not to sue within the meaning of 
s. 135. If it did, wo think there would be ample evidence of Mr. J. G. N. 
Pogose’s subsequent assent to prevent the deed from operating as a ihscharge. 
The enactment which applies to the present case is, in our oi)iriion, s. 139. Th (3 
execution of the trust deed by the Banks, having regard to its effect upon tins 
plaintiffs’ remedies against Mr. N. P. Pogose, was an act inconsistent with the 
rights of the surety, which by the law of England would have discharged him : 
See ri88] Calvert v. The Lnridon Dock Company (2 Keen’s Rep., 038) ; The 
General Steam Navigation Company v. Holt (fi C. B., N. S., ooO), and other cases 
to the same effect in the notes to liee*f v. Berrinqton (2 Wh. iS: Tudor’s fj. C., 
5th od., 992). But, under this section, before the act of the creditor can operate 
as a discharge, it is necessary to look further and see whether hy that act the 
eventual remedy of tlie surety against the principal is imj)airod. 

For the purpose of solving the question, let us see what the tinancial 
position of Mr. N. P, Pogose was at the time wd.en the trust deed was executed. 
The evidence in the ca.se does not di.sclose, and perhai)s it would he impossible 
to ascertain with anything like certainty, the ain{)unt of his assets and liabilities 
at that time : but, as far as we can judge, there apperared to be a very fair 
prospect, if his property were carefully managed, and proper steps wore taken 
to protect it from the cupidity and iniprudence of i)iiiticular creditors, 
that it would prove sufficient to discharge his (iebts in full. There is no 
doubt that his creditors generally had become very much ala\ ined, and he was 
being pressed or threatened with legal i)rocee(lingB from several (lu irters. His 
assets consisted mainly pf the Privy Council decree which he had purchased ; 
and the whole of his properly was of sucli a nature as not to he readily avail- 
able for payment of his debts. In ordei* to realize anything like its value, it 
was absolutely necessary that it should be protected asiainst executions, and 
that a reasonable time should be allowed for disposing of it in the best market. 
Several creditors had already sued, and weie on the i)oint of obtaining decrees, 
under which the property might have been put up to forced sale ; and as the 
plaintiffs were hy far the principal creditors, and it was of the utmost import- 
ance to them that the property should be well guarded and .sold to the best 
advantage, it appears to us that the very best thing which they could have done 
for their own benefit, and that of Mr. J. G. N. Pogoso’s, was to consent 
to the trust deed. That deed, in our opinion, so far from its impairing the 
[189j defendant’s eventual remedies against Mr. J. G N. Pogose and bis 
property, tended to improve them most materially ; and for this reason we 
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consider that, eveu assuming the defendant to have been in the position of a 
surety, the execution of the trust deed did not operate to discharge him. 

Upon these*' grounds we are of^’ opinion that there is no valid defence to 
this suit, and that the decree of the Court below, although it proceeded upon 
wrong grounds, should be confirmed. 

The appeal is dismissed with costs. 

Appeal dismifified. 


NOTES. 

[I. S. 92, EVIDENCE ACT INADMISSIBILITY OF EVIDENCE-- 

()u:il i*\id(Mioo was Ju'Id inadmissililo to show th.it ono of the exccutiints signod only as 
siin'ty for .i month : tin* csisc of d Cal., 174 was distinguished as falling within prov. (1) to 
See. '.r2, Evidence Act, JS7'2. (1903) 8C.W.N.. 101. 

II. SURETY DISCHARGE OF - 

In (1889) 13 Mad., 172 It WHS held that unlike II Cal., 174, as tune was allowed in the 
ciino by the creditor to the sui\!t\ , the case fell directly under s. lij.'i of the Contract Act.] 


[ 8 Cal. 189 ] 

WVKLLXTK CRIMINAL. 

The ‘^8th Noveniher, 1877. 

Present : 

Mr. Justice Markhv and Mr. Justice Muter. 


The Empress 
veiHUs 

Harai Mii-dha and IJiiied Sardar. 


Crnninal Procedinr Code (Act X of IH7'^), .s. - Ihqh Court, Power of- - Jury, 

Veidirt of acquittal />//. 

JVhorc the jury ac<{UJttc(l the prisoners on the charges framed, but found certain facts 
which amounted to another offence, and omitied to c<»iivict the prisoners of that offence, as 
pnjvidcd bv s. 457 of the Criininal Procedure Code, -ludd, tb.it the High Court could, on the 
eas'- coming 1- fore them under s. ‘iHd of the Criminal Proi-eduro Code, find the prisoners 
guilty of such offence. • 

Tins case was r(3fi)rred to tlie High Courf. hy the Otliciating Sessions Judge 
of Nuddea under s. of the Code of Criminal Procedure. 

The two prisoners, together with four others, were tried ])efore the Ofliciat- 
ing Sessions Judge of Nuddea under ss. J02 and J 49, and 326 and 149 of 
the Penal Code. In the case of two of the pi isoners, the jury returned a 
verdict of guilty under s. 326. Two others were found not guilty, but the 
remaining two, Jlaj-ai Mirdha and Umod Sardar, though also found not 
ri90j guilty on the charges framed, were found, hy a majority of three out of 
five of the jury, to have been pi’esent witli the others, but it was added that 

* CnminAl Tti;fcrencc, No. '2'2S oi 1877, from the order of R. Towers, Esq., Officiating 
8c->sions Judge of Nuddea, dafed the lUth September 1877. 
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they only went for the purp:>S0 of riotin'', which t’r^ piry explained to mean 
“ in order to punish the deceased to a certain extent, hut not to go as far as to 
inflict grievous hurt on him. ** • 

The facts of the case were as follows : — 

The deceased was not on good terms with tlie people, of tlu‘ zarnindar, 
amongst whom were the two ])nsoners ; the two iirisiiners witli others w'ont 
to the house of the deceased, and the deceased was enticivl out, anrl received 
two w’ounds, either of which tiui evidence went to show wore sulliciont to kill 
him. The deceased ran some distance after ho was wounded, and the two 
prisoners, Ilarai and Urned, were identified hy several witnesses as having, 
witli others, run after the deceased till he fell. Vurtlier, Ilarai and limed 
were named to one Hadul, who was ])resent when the (l(*c(?ased made his 
dying declaration as being amongst liis pursuers ; and aithough they set up 
itlihm in the Coin t of the Sessions Judge, yet, when previously lirought up 
before the Dejnity Magistrate, they admitted the\ were piesent, hut denied 
participation in the outrage. 

The Sessions Judge being dissatisfied with the verdict of the piry roganl- 
ing Harai and limed, submitted their case to the High Court under s. ‘2()J of 
the Criminal Procedure Code. 

The Junior Government Pleader Baboo J iKi'iaddiiuiid MnokvriM for the 
Prosecution. 

Mr. (f. Gregory for the Prisoners. 

Markby, J, — The two pidsoners, Ilarai and IT mod, whoso case is now 
before us under s. 203 of the Criminal Procedure Code, wore put upon their 
trial before the Sessions Court on a charge “ that being members of an 
unlawful assembly and in prosecution of the common obiect of that assembly, 
they had committed murder. ’ This was a chai-gt? under ss. 302 and 140 
of the Indian Penal Code, They were also charged “ that being members 
of an unlawful assembly and in pros(Knition of the common object of [191J 
that assembly, they had voluntarily caused grievou.s hurt. ” This was 
under ss. 326 and 140 of the Indian Penal Code. Other jirisoncMs were like- 
wise ciiarged at the same time, and the verdict of the jury as regards these 
two prisoners was a verdict of acquittal upon both these chargers ; liut in answer 
to a question ])ut fo them hy the Sessions Judge, lliov stated that tluutwo 
prisoners, Harai and ITmed, were in the coiiqiany of two of the ot her jirisonero, 
wliom thev found guilty on the second of the charges 1 have stated, for the 
jmrpose of committing riot, but that they did not commit it, and further, that 
they were not present in-order to commit grievous hin t on the deceased, but 
only to punish him to a certain extent. The Sessions Judge has declined to 
record the verdict of acquittal as regards those two jirisonors, and has refonod 
the case to this Court in order that those jirisoners may ho convicted under 
the second of the two charges which 1 have mentioned. Now we may say 
that we have been relieved from all dilliculty in this case by the course 
which has been taken by tlio Government, and which in our opinion has 
been very wisely and prudently taken. All that the (ioveinment nc«s' 
asks for is a conviction under s. 143 of the Indian J^enal Code, that is, 
that the prisoners now before us were members of an unlawdid assembly. 
That really amounts to this, that we are a.sked now to carry out the legitimate 
consequence of the finding ot fact at which the jur> arrived in icspect of these 
two prisoners. If the Sessions .Judge had been s(j iii.nded instead ol referring 
this case to us, he might, as pointed out by Mr. Jusiice MlTTKR in the course of 
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fche argument, have pointed out to the jury that their finding was in fact a 
conviction of an offence under s. 143 of the Indian Penal Code, and that, under 
the provisions of,s. 457 of the Criminal Procedure Code, they were at liberty 
to find the prisoners^guilty under that section. They found the prisoners guilty 
not of the whole of the offence with which they were charged, but upon that 
part of the charge which amounts to a different offence. This is not a case in 
which we were called upon to differ in any way from the conclusion of the jury. 
We adopt this conclusion, and we are also relieved from the necessity of accu- 
rately defining what our powers are under s. 263. Whatever may lie the exact 
position C192J of this Court in dealing with a reference of this kind under 
s. 263, as to which we express no opinion, we feel no doubt whatever that this 
Court has a right to convict a i)rison6r of any offence which the jury could 
have convicted him of, upon the charge framed and placed before them. 
Upon the charge as framed and placed l)efore the jury in this case, the jury 
could have convicted those prisoners of an offence under s. 143. We, there- 
fore, undoubtedly possess that power ourselves. Accordingly we convict these 
two prisoners of the offence “ that they were members of an unalwful assem- 
bly, and thereby committed an offence punishable under s. 143 of the Indian 
Penal Code,” and wc direct that they be rigorously imprisoned for a period of 
six months. 


[8 Gal. 192] 

PRIVY COUNCIL. 

The 7th, 10th, nth and T^lh JuU/, 1H77^ 

Present : 

Sir .1. W. CoLviu:, Sir B. Peac’ock, Sir M. R. Smith, and 
Sir R. P. Collier. 


The Administrator-General of Jiongal Plaintiff 

versus 

Juggoswar Roy and others Defendants. 


i 1 G. L. R. 107 ] 

[Oil Appeal from the High Court of Judicature at Fort William in Bengal.! 

Inadequacu of Consideration —Suit to set aside deed. 

A party king to sot .isido .i trinsactioii on the ground of iii.yi(ir]uao.v of consideration, 
muat show such inadcqiuicy as will involve the oonclusiori that* he cither did not understand 
what he was about, or was the victim of som * imposition. 

This was an appeal from a decree of the Calcutta High Court,* dated the 
25th June 1875, reversing a decision of the Judge of East Burdwan, dated the 
11th June 1874. 

The suit in which the appeal arises was brought by Robert John Jackson, 
on whose death the Administrator-General of Bengal, as executor under bis 
willf was substituted on the record as plaintiff', to set aside conveyances exe- 
cuted by the said Jackson of certain lands situated in Bengal, on the ground 
that he was a minor at the time of the execution, and that he was fraudulently 
induced by certain of the defendants who stood to ri93j him in a fiduciary 
relation to part with his property, w-ithout fully understanding the nature of 
the transaction and for an inadequate price. 
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Mr. Cowie, Q. C., and Mr. (Mr. Lowe with thotn) for the Appellant. 

Mr, Bompas, Q.C,, and Mr. Joseph Qraham for the llos^jj^ndents. 

The history of the case and the issues raised will bo understood from 
their Lordships’ Judgment, which was delivered by 

Sir M. £. Smith. —This suit was instituted by Mr. Robert John Jackson, 
who upon his death has been succeeded on the record by the present plaintiff, 
for the purpose of setting aside certain conveyances by him to the three first 
defendants of his interest in Mouzah Luchhiporo, in Uie district of Ranigunge, 
on the ground, in tl^e first place, that he was under ago, and in the second 
place, that he was induced by the defendants, who were trusted servants, but who 
had abused their fiduciary character, to part svith his property without fully 
understanding the nature of the transaction, and without adequate consider- 
ation. Mr. Robert John Jackson w'as the adopted son of a Mr. Robert (iwyniie 
Jackson (who will be called Mr. Gwynne Jackson), wlio appears to have i)een 
ot Pjuropean extraction. The date of his adoption is one of the questions in 
the cause, the plaintiff alleging the adoption to have been al)out the year 1850, 
anti the defendants, as far back as 1850. Mr. Gwynne Jackson appears to 
have resided a great number of years in the neighbourhood, and to have been 
well acquainted with coal mining. Ho in 1860 was the manager of the coal 
mines of Messrs. Apcar and Company, wlio, it may be observed by the way, 
entered into an agreement with Jackson, the plaintiff, to sup])ly liim with funds 
for prosecuting this suit, in considoratimi of, in the event of his succeeding, his 
granting thorn a coal lease. 

Mr. Gw^ynno Jackson left the employment of Messrs. Apcar and Company 
in 1860 on account of their being dissatisfied [ 194 ] wuth him, but he continued 
afterw'ards up to about 1867 to some extent in their employment in a sub- 
ordinate capacity, when he finally left it. He appears to liave acquired some 
property, and to have l^eon inteirested in other coal mines in the neighbourhood. 

Shortly before the year 1860, which is the first date material in this case, 
Mr. Gw^ynne Jackson bought certain patni and darpatni rights, including the 
coals in Mouzah Luchhipore, partly from the defendants. It is not disputed 
that hy a deed bearing date the 20t)i September 1860, he, being sucli patnidar 
and darpatnidar, granted certain sub-tenures by wav of darpatni and se^atni, 
reserving the minerals, to three of the defendants : but one (piestion in the 
cause has been, whether that deed was executed at the time it boars date, or 
at a later date, not very clearly indicated on the part of the plaintiff, but 
which the Judge in the Court below lias found to bo the year 1869. 

Gwynne Jackson made a will in 1858, leaving all his profierty to his son. 
Subsequently, in 186J, he executed a hibba, which would have the effect of 
revoking that will, giving all his property, some of which had been acquired 
since the date of the will, to his son, and in fact denuding himself of all his 
property, if that hibba is to be taken as intended by him to be then operative. 

The deeds, the subject of this suit, were executed in 1870 and 1871. opd 
the last in 1872. These deeds may be divided into two classes. One class is th^t 
in which the plaintiff confirms the darpatni and sepatni rights, which were dealt 
with by the deed bearing date the 20th September 1860 ; tlie other cIbiss of 
deeds, which bear date in 1871, and one of them as late as June 1872, are 
deeds of sale, whereby he transfers all the superior interest which he had, 
together with the minerals which had been reserved in the former deeds. 
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Witli respect to one of the main questions in tliis case, which has been 
already indicated, namely, whetner the conveyance bearing date the 20th day 
of September 1860, was executed theei or at a subsequent date, their Lordships 
have intimated, in the course of theargument, that, on the whole, they concur with 
[193] the finding of the High Court that that deed must be taken to have been 
executed at the time when it bears date. If that bo so, being prior in time to 
the hibba, it is unalTected by that instrument, and the subsequent deed of 
1H70, being merely conlirjnatory of it, and conferring on the defendants no 
greater interest than they took under it, is obviously of no importance, and may 
be allowed to stand with it. 

The question remains whether the deeds of 1871 and 1872, conveying, as 
has been liefore stated, the remaining and superior interest, together with coals, 
are to be set aside on any of the grounds which have been alleged. With 
respect to this point their Lordships also intimated, during the course of the 
argument, that they saw no sulficient reason to dilfer from the conclusion of 
the High Court that the plaintiff had failed to sustain the burden of proof 
which lay upon him tliat lui was a minor at the time of the execution of these 
deeds. 

The question then arises, in the first place, whetlier it has been shown that 
the three first defendants (for it should he stated that the two last defendants 
are the suh-lesset)s under them) wore in a fiduciary capacity or character to the 
plaintiff at the time of tlio execution of these <leeds, and wore tlierefore in a 
position to exercise undue influence over him. Upon this question their Lord- 
ships also have come to the same conclusion as the High Court. There is 
indeed some evidence that Haradhun Misser, the father of Juggoswar Misser, 
and the two Roy defendants, were at times emidoyod in collieries in which 
(} Wynne lackson liad a share ; and there is also st)m(5 evidence of tlie latter 
having acted as his gomaslitas with respect to the property comprised in the 
deed of 1880, hut the decision w'hich their Lordships have come to, concurring 
with tlie Iligli Court, on the subject of this deed, in a great measure disposes 
of this class of evidence. Their Lordsldps see no rolialde evidence on the record 
that at the time of the execution of th ise documents hy the plaintiff they w’ere 
in any fiduciary character quoad him, or in a jiosition unduly to influence liis 
judgment. If that he so, the (luestion is narrow^ed to wliethor a fraud was 
practised upon him. 

*ri96] It is contended, in the first place, that the nature of the transaction 
was misrepresented to him ; that the defendants represented to him that ho was 
not partiii^f w’th his mining rights hy these deeds, wheresis he was, and that 
the deeds were not explained to him ; further, that fcliogale price was inadequate. 

With respect to the deception so alleged to have been jiractised upon him, 
the only evidence to bo found of it is the evidence of the plaintiff liimself, and 
that evidence is described as uiitrusiwoithv hy the learned Judge of the inferior 
Court, who found in the plaintiff’s favour. There is no confirmatory evidence 
of this, and there is contradictory evidence to the effect that the deed was read 
over and explained to him, and that ho umlersDood the language in which it 
Was written. 

The question then reduces itself to whether there was such an inadequacy 
of price as to be a sufficient ground of itself to set aside the deed. And upon 
that subject it may be as well to read a passage from the case of Tennent v, 
Tennmts (L. E., 2 Scot. Ap., 6), in which Lord Westbury very shortly and 
clearly stated the law upon this subject. He says : “ The transaction having 
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b 0 ^ clearly a real one, it is impagas^ by tiie appolU^it on the ground that he 
l^ted with vaUiaJblo property for a most inadequate consideration. My Lords, 
it is true that there is an equity which nai^y be founded upon^ross inadequacy 
of consideration, but it can only be where the inadequacy is such as to involve 
tho conclusion that the party either did not understand what he was about, or 
was the victim of some imposition." 

Their Lordships are unable to come to the conclusion that the evidence of 
inadequacy of price is such as to lead them to the conclusion tliat the plaintiff did 
not know what ha was about, or was the victim of some imposition. It should 
be borne in mind that his father, Mr. Gwynne Jackson, was at hand, and their 
Lordships concur with the view of the High Court, that Mr. Gwynne Jackson, 
by the hibba of 1863, did net intend to denude himself of all his property in 
favour of his son, whom he represents at that time to have been eight years old, 
and who could not have been more than twelve or thirteen. It probably was 
a device for the purpose of defeat-[1973iDg existing or possibly future creditors. 
Gwynne Jackson himself acted in contravention of tiiat deed, for ho sold a 
property soon after its date without any reference to it, and there is evi- 
dence that he continued to act as if he were the owner of the property. 
Gwynne Jackson was very conversant with coal mining and the character 
of property in the d^stpet, and their Lordships are not satisfied that he 
was unable to manage hia own affairs or to give competent advice to his son 
until the year 1872, in the early part of which he was admitted to a hosi)ital 
with an incurable disease of which he died in about the middle of that year. 
He had granted his property to his son by a hibba, intending, novertlieloss, to 
keep in his hands tjie control of it through his life, but very probably intend- 
ing it to operate after his death in favour of his son. His son, no doubt, had an 
interest in the property as well as himself, and probably the true view of these 
transactions in 1870 and 1871 is that they were in substance joint transactions 
by the father and the son. Their Lordships cannot therefore regard the son at 
these dates as altogether in the position of a minor witliout any one to advise 
him. It may bo observed that the deed in 187? was but tlie completion of the 
previous transactions. 

Independently, however, of this consideration, it cannot, their Lordships 
think, be said that the purchase-money was so grossly inadequate that its 
inadequacy amounts to proof of an imposition upon the plaintiff. It is true that 
there is some evidence, the value of which it is difficult precisely to estiinate, 
that property with coal sold in the neighbourhood for some years’ purchase 
greater than the number of years’ purchase for which this property sold, which 
was with respect to a po/^ion of it twelve years’ purchase, and with respect to 
another portion of it ten years’ purchase ; and there is evidence, whiclj perhaps 
is ibe strongest on this part of the case, t)mt soon after the purchase by the 
defendants they let a portion of this property on mining leases at a considerable 
or BCLOre properly speaking royalty. It should be observed, however, 
jthal' leases give the power to the lessee to terminate them at any time, 

HiTid Gomiat how long the high rental would continue. 

tlMj It has been suggested that the defendants must have known th«t 
there was coal under the land, and that they concealed their knowledge from 
the plaintiff. Jflven if it were so, putting aside their fiduciary character, and in 
the absence of any proof of fraud, that would not be enough to vitiate the trans- 
Sictipn ; but in point of fact their Lordships can find no evidence of this. All the 
evidence is-the other way, namely, that they did not discover the coal until after 
they h9>d paroh^LSO ; and U may be observed that Gwynne Jackson 



I.L.R. 3 Cal. 199 


DEENDYAL LAL V. 


himself had tried for coal without being able to discover it. It appears, there- 
fore, to their Lordships that this last ground on which it is sought to impeach 
the validity of the deeds also fails. » 

On the whole, therefore, their Lordships are of opinion that the High Court 
was right in affirming the validity of these deeds and dismissing the plaintiff's 
suit ; and they will, therefore, humbly advise Her Majesty that the judgment of 
the High Court be affirmed, and this appeal dismissed with costs. 

— Appeal diamused. 

NOTES. 

[Compare the Indian Contract Act, 1872, sec. 25, Expln. 2: — 

An agreement to which the consent of the promisor is freely given is not void merely 
because the consideration is inadequate ; but the inadequacy of the consideration may bo 
taken into account by the Court in determining the question whether the consent of the 
promisor was freely given.] — 

£3 Cal. 198] 

PEIVY COUNCIL. 

The 12th, 13th and 25th July, 1877, 

Present : 

Sir J. W. Col vile. Sir B. Peacock, Sir M. E. Smith, 

AND Sir B. P. Collier. 


Deendyal Lai Defendant 

versus 

Jugdeep Narain Singh Plaintiff. 

[ :4I. A.217 - 1C. L. R. 49] 

[On Appeal from the High Court of Judicature at Fort William in Bengal.] 

Hindu law — Mitakshara — Execution — Sale of interest of 
one of sevei'al co’sharers in a joint estate. 

The right, title, and interest of one co-sharer in joint ancestral estate may be attached 
and sold in execution to satisfy a decree olitained against him personally, under the law of 
the Mitakshara, as well in Bengal as in Bombay and Madras. 

^The purchaser at such a sale acquires merely the right to compel a partition as against 
the other co-sharers which the judgment-debtor possessed. 

[199] Qiu£^e, — 'Whether, under the law of the ^litakshara, in Bengal, a voluntary 
alienation by one co-sharer, without the consent of the rest, of his undivided share in joint 
ancestral property is valid ? 

[This keadnote is extreineXy defectwe. See our Notes at the end of the case for the points 
decided.'} ^ 

This suit was instituted in tlie Court of the Subordinate Judge of Gya by 
Jugdeep Narain Singh as plaintiff against his father Toofani Singh, and 
Deendyal Lai, the present appellant, as defendants. The object of the suit, as 

forth in the plaint, was to recover possession of certain lands which the 
defendant Deendyal had seized and sold in execution of a decree obtained by 
him against Toofani Singh^ and which be had purchased at the execution sale. 
The plaintiff alleged in his plaint that the lands in question were joint 
ancestral property ; that the debt in respect of which the decree had been 
obtained was the personal debt of his father, incurred by him \9ithdut legal 

• For the report of the case in the High Court, see 12 B. L. R. 100 : 30 W. B. 174. 
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necessity, and without the plaintiff*s consent ; and that, under the law of the 
Mitakshara, by which the case was governed, tlie alienation of such property in 
payment of such a debt was invalid. Jle, therefore, prayq^ that the sale in 
execution should be set aside, and that he should be put in possession. The 
defendant Toofani Singh made no answer to the plaint. The defendant 
Deendyal urged in his written statement that, as the plaintiff’s father might 
have other sons born to him, the plaintiff was not entitled under the 
Mitakshara law to bring an action for possession of the property ; that the 
suit was brought by the plaintiff in collusion with his father Toofani Singh ; 
that the money borrowed by Toofani Singh had been borrowed for necessary 
purposes, and had been advanced in good faith ; that a part of the property in 
question was not ancestral, but was the separate self-acquired property of 
Toofani Singh ; and that in any event and assuming the property to be joint 
and ancestral, and the execution sale to have taken place on account of an 
improper debt, the plaintiff was not entitled to more than a moiety of the joint 
estate. The Subordinate Judge held that the possibility of tiie plaintiff’s father 
having other children afterwards born to him was no bar to the action ; that 
the suit was not collusive in the sense of being fraudulent ; that in respect of a 
sale in execution under a decree of Court, no question as to legal necessity 
could arise ; that the execution sale, which was of the [200] riglit, title, and 
interest of Toofani Singh, was operative and valid in respect of his share of 
the .loint property ; but that the plaintiff under the Mitakshara law was entitled 
to a moiety of the ancestral property, which consequently did not pass to 
the defendant Deendyal under the sale. Ho also found that a portion of the 
property sold was not ancestral, but self -acquired by Toofani Singh. Ho 
accordingly gave the plaintiff' a decree for a moiety ol such of the property 
as was ancestral. 

This decree was reversed on an apixjal by the Zillah Judge, who dismissed 
the suit on the grounds that a suit for possession was not maintainable by the 
plaintiff during the lifetime of his father, and that the debt, in respect of 
which the sale in executiori had taken place, was incurred under a legal 
necessity so as to render not merely the particular share of the property 
belonging to Toofani Singh, but the whole of the undivided estate liable for 
its payment. 

The plaintiff brought a special appeal to the High Court against this 
order of dismissal, and a Division Bench (PllBAR and AlNSLiE, JJ.), by Uieir 
decision dated the 14:bh June 1873 (12 B. L. R., 100), reversed the decree of the 
Zillah Judge. The effect of their judgment was to hold that as the property 
was enjoyed jointly by the plaintiff and his father, the latter, according to the 
Mitakshara law, had no distinct legal right to any portion or share which he 
could pass to a third party, and that the plaintiff was entitleil to recover back 
the whole property sold in execution. In stating the grounds of their decision, 
the Court referred «to the case of Mahaheer Pei shad liamy ad Singh {12 
B. L. R., 90), Regular Appeal No. 209 of 1872, which they had decided on the 
17th May 1873, as distinguishable in its circumstances from the present case. 

From this decision the defendent Deendyal Lai brought the present appqg,! 
to Her Majesty in Council. 

Mr. Joseph Graham^ for the appellant, contended that the case of Mahabeer 
Pershad v. llamyad Singh (12 B. L. R., 90), in which the same Judges who 
tried the present case had enforced an equity in favour of the purchaser at a 
sale in exeeution of the interest [201] of a co-sharer in joint family property, 
conflicted with the decision under appeal. According to the finding of the 
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Zillah Judge, the decree under which the sale to6k piad6 Was in respect of a 
debt incurred for necessary purposes. Such ddbts are charges on the estate — 
Hitnooman Persced Panday v. Mmsamat Babooee Munraz Koonweree (6 Mdort’s 
1. A., 391). The sale in execution waS not merely of the personal interest of 
the plaintid's father, but of his interest as the manager and repfeseritative of 
the entire estate — The Court of Wards v. Maharajah Coomar Bnmisput SiHgh 
(14 Moore’s I. A., 605). [Sir B. PEACOCK. — You brought your action against 
the father only, the decree was against him only, the sale in execution was of 
his rights and interest. If you wished to hind the son, you should have made 
him a party to the proceedings.] We are at the least entitled to possession Of 
the father’s moiety of the joint property. The rule of the Mitakshara law against 
alienation by one of several co-sharers without the consent of the rest applies to 
voluntary alienations, not to cases in execution. The distinction is recognised in 
the opinion delivered by the Full Bench in the case of Sad/dbart Pras'Od Sahu V. 
Foolhash Koer (3 B. L. R., F. B., 31, at p. 37). As to the manhor in which the 
law is applied in Madras, see Strange’s Hindu Law, ed. 1R30, Vol. I, p. 202, atid 
the cases of Viraavami Grafnim v. Ayyasmmi Gramini (1 Mad. H. C. Rep., 
471), and Palanivelappa Kaundan v. Mannaru Nathan (2 Mad. H. C. Rep., 416). 
[Sir J. CoLViLE. — The Madras Courts hold that ah alienation by one of 
several co-sharers is good for his own share ; they do hot go on the distinction 
between alienation and execution.] The decision of Phear and AlNSLIB, JJ., in 
Mahaheer Permd v. Hamyad Smgh (12 B. L. R., 90), recognizes the distinction 
between voluntary alienation and execution. (Sir R. CoLLlfeR. — If the plain titt 
recovers possession of the family estate, he recovers under a charge. Sir B. 
Peacock. - He will recover the estate less what his father would have been 
entitled to on a partition.] 

The respondent not appearing, the case was heard cx parte. 

[202] Their Lordships took time to consider their Judgment which was 
delivered by 

Sir J. W. Colvile. — The respondent in this case is the only son of one 
Toofani Singh, and, the family being governed by the law of the Mitakshara 
is joint in estate, in the strict sense of the term, with his father. On January 
28th, 1863, the father being indebted to the appellant to the amount of 
Rs. 5,000, executed to him a Bengali mortgage bond for securihg the 
rep^lymont of that sum with interest at the rate of 12 per cent, iier annum. 
The appellant afterwards put this bond in suit, and on May 30th, 1864, obtained 
a decree against Toofani Singh for the sum of Rs. 6,328-13-8. He took no 
proceedings to enforce this decree, which was in the form of an ordinary decree 
for money against the property especially hypothecated ; but in September 1870, 
caused “ the rights and proprietary and mokurrari title and share of ToofaUi 
Singh, tlie judgment-debtor,” in the joint family property, which is the subject 
of this suit, to be put up for sale in two lots for the realisation of the sum o4 
Rs. 11,144-6-4, the amount alleged to be then due on the decree ; and himself 
became the purchaser of those lots for the sums of Rs. 900 and Ba. 10,100. 
Objections were taken to this sale by the judgment-debtor, which, after going 
ffirough all the Courts, were finally overruled, and the appellant obtained the 
usual certificate of title, and in January 1871, succeeded in taking possession 
thereunder of the whole of fbe property now in dispute. Thereupon, in February 
1871, the respondent brought the suit, out of which this appeal arises, lor the 
recovery of the whole property on the ground that, being according to t8ie 
the law of the Mitakshara, the joint estate of himself and his it cmAA 

not be taken or sold in execution for the debt of the latter, ’which bad' been 
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InoTirred without atiy necessity recognized by the Shastras or the law. The 
father was joined as a defendant. 

The issues on the merits settled in the cause wore — ** 

1. Did Toofani Singh borrow money from the defendant (the appellant) 
under a legal necessity or without a legal necessity ? And are the auction sales 
and other proceedings taken in [303] satisfaction of the debt all illegal and ought 
they to be set aside or not ? 

2. Under the Mitakshara law, is the plaintiff entitled to the entire prof^rty 
sold in satisfaction of his father’s debts, or to how much ? 

8. Was some portion of Mouzah Domrawiin personally acquired by the 
plaintiff’s father, or was it acquired by the ancestral funds and property ? 

A good deal of evidence was given in the Court of Virst Instance as to 
the nature of the debt incurred by Toofani Singh, and upon the issue whether 
it was borrowed under a legal necessity. Upon the face of the bond the debt is 
ostensibly that of the father alone; there is no statement that the money v^as 
borrowed for the purposes of the joint family, or so as to bind co-sharers in 
the estate. The oral evidence adduced by the plaintiff was directed to show 
that his father, who had passed five years in jail on a conviction for for- 
gery, had both l>efore and since his imprisonment lived an immoral and dis- 
reputable life, not residing with and rarely visiting his family ; and that the 
money was borrowed on his sole credit, and spent by him in riotous living. 
On the other hand, the defendant (the appellant) brought witnesses to prove 
that part at least of the money, viz , Rs. 1,500, was expressly borrowed in 
order to provide for the marriage expenses of one of the daughters of the 
family ; and, generally, that the plaintiff was cognizant of his father’s 
transactions, and the whole debt, one which bound both co-sharers. 

The Subordinate Judge does not appear to have thought it necessary to 
come to any definite conclusion upon the issue. In one passage of his 
judgment he says : The sale being hold by the Ooui't, it is unnecessary to see 
whether it was held under a legal necessity or not.” In another passage he 
says : “ The sale held by the Court, according to the laws in force, of the 
ancestral estate, as the rights and interests of the judgment-debtor, cannot bo 
regarded as including the right of the son of the judgment-debtor whicb 
derived under the Shastras ; and so far as the plaintiff’s share is concerned, 
the sale cannot be oonfirmetl.” This seems to be the ground on w'hioh he 
CaH] proceeded ; for he gave the ])laintiff a decree for one moiety of all the 
property claimed, except a small portion which he held was the separate 
acquisition of the father. 

On appeal this decree was reversed by the Zillah Judge of Gya, who 
dismissed the suit on the ground (amongst others) that a legal necessity to 
borrow the money had been established, and consequently that not merely the 
particular share of the property that may have belonged to Toofani Singh, but 
the whole undivided estate was liable for the debt. 

The respondent then brought his case before the High Court hy special 
appeal, which, by its decree of the 14th June 1873, reversed the decree of the 
lower Appellate Court, and ordered that the plaintiff should obtain possession 
from the defendants of the property which was the subject of suit for the 
benefit of the joint family. The present appeal, which has b^n heard ex parte, 
is against that decree.. 
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A good deal of the argument at their Lordships’ bar was addressed to the 
question of the nature of the judgment-debt, and whether or not there was 
legal necessity,” for the loans ofi which it was composed. Whatever may 
be their Lordships’ opinion of the finding of the Zillah Judge upon this 
point, they must, for the purposes of this appeal, treat it as conclusive. The 
appeal is only from the order on special appeal ; and on that special appeal 
the High Court could not have disturbed the finding of the lower Appellate 
Court on this question of fact, unless there was no evidence at all to support it. 
And this, whatever was the character and weight of the evidence, cannot 
be affirmed. 

This issue, however, seems to their Lordships to be immaterial in the 
present suit, because whatever may have been the nature of the debt, the 
appellant cannot bo taken to have acquired by the execution sale more than the 
right, title, and interest of tlie judgment-debtor. If he had sought to go further, 
and to enforce his debt against the whole property, and the co-sharers therein 
who were not parties to the bond, he ought to have framed his suit accordingly, 
and have made those co-sharors parties to it. By the proceedings which he took 
he could not got more than what was seized and sold in execution, viz., the 
[205] right, title, and interest of the father. If any authority be required for 
this proposition, it is sufficient to refer to the cases of Nugenderchiimicr Ohose 
V. Hnmutty liamunce Dnssec (11 Moore’s I. A., 241) and Baijun Doobey v. Brij 
Bhookim Lall Aunisti (I. L. R., J Cal., 133 ; S. C., L. R., 2 Ind. Ap., 275). 

The first and principal question, however, that arises on this appeal is, 
whether the appellant acquired a good title even to the right, title, and interest 
of the father ; whether under the law of the Mitakshara the share of one 
co-sharer in a joint family estate can be taken and sold in execution of a decree 
against him alone. In Lower Bengal, where this question can arise only 
between brothers or other collaterals (sons not having as against their father 
in his lifetime, under the law of the Dayabhaga, the rights which they have 
under the law of the Mitakshara), it is settled law that the right, title, 
and interest of one co-sharer in a joint ostate may be attached and sold 
in execution to satisfy his personal debt ; and that the purchaser under 
such an execution stands in tlie shoes ol the judgment-debtor, and acquires 
the right as against the other co-sharers to compel a partition. That a 
similar rule prevails in the south of India, though the law there adminis- 
tered is founded on the Mitakshara, is shown by two cases decided by 
the High Court of Madras — Fzmsmme Gramimy, Ayyasvamf Gramini (1 Mod. 
H. C. Rep., 471) and Palanivelappa Kaundan\. Mannam Naikan (2 Mad. H. C. 
Rep., 416). The latter case was one in which, as here, the coparceners were 
father and son. And that the law is to the same effect in the Presidency of 
Bombay was ruled in the two cases which are reported at pp. 39 and 182 of 
the first volume of the Bombay High Court Reports (Gundo Mahodev v. 
Hamhhai, 1 Bom. H. C. Rep., 39, and Damodhar Vithal Kkare v. Damodhar 
Hari Sowan, 1 Bom. H. C. Rep,, 182). 

All these oase-s, however, affirm not merely the right of a judgment-creditor 
to seize and sell the interest of his debtor in a joint ostate, but also the general 
night of one member of a joint family to dispose of his share in a joint estate 
by voluntary conveyance without the concurrence of his coparceners. This 
latter proposition is certainly opposed to several decisions of the Courts of 
Bengal. 

[206] In 1869 the question was carefully considered by the High Courtof 
Calcutta. A Division Bench of that Court referred it to a Full Bench in the 
case of SadabtM^Persad Baku v. Foolbash Koer, The decision of the FullBench 
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is reported in the third volume of the Bengal Law Beports (3 F.B., 31). 

The Chief Justice, after reviewing all the authorities, came, with the concurrence 
of his colleagues, to the conclusion that tinder the law of the*Mitak8hara, as 
administered in the Presidency of Fort William, “ Bhagwan Lall,’* whose act 
was in question, " had no authority, without -the consent of his co-sharers, to 
mortgage his undivided share in a portion of the joint family property, in order 
to raise money on his own account, and not for the benefit of the family." The 
Full Bench so reported to the Division Bench, and the latter then made its 
final decree in the cause, which involved many other questions. From that 
decree there was an appeal to Her Majesty in Council, which was heard ex parte. 
This Committee, for the reasons stated in their judgment (I.L.R., 1 Cal., 226 ; 
S. C., L.R., 3 Tnd. Ap., 7), did not think it necessary or expedient either to affirm 
or disaffirm the ruling of the Full Bench on this point. Their Lordships said 
they " abstained from pronouncing any opinion upon the grave question of 
Hindu law involved in the answer of the Full Bench to the second point referred 
to them, a question which, the appeal coming on e,v, parte, could not he fully 
or properly argued. The question must continue to stand, as it now stands 
upon the authorities, unaffected by the judgment on this appeal.” 

It is, however, to be observed that even the Full Bench in the case under 
consideration recognized a possible distinction between the sale of a share in a 
joint estate under an execution, and an alienation by the voluntary act of a 
co-sharer, and thought that the former might be valid, tliough the latter was 
invalid. In dealing with the first question referred to the Full Bench, the 
Chief Justice (3 B. L. R., F. B., 37) says : — “ It is unnecessary for us to 
decide whether, under a decree against Bhagwan in his [207] lifetime, his 
share of the property might have been seized, for that casehas not arisen. Accord- 
ing to a decision in Stokes’ Beports, it might have been seized, but the case 
as against Bhagwan and that against the survivors are very different. So long 
as Bhagwan lived, he had an interest in this property w^hich entitled him, if 
he had pleased, to demand a partition, and to have his share of the joint estate 
converted into a separate estate." 

The decision in Sadabart’s case has been followed by, amongst others, that 
of Mahabeer Persad v. Bamyad Singh (12 B. L. R., 90), being the case referred 
to in the judgment under appeal as No. 209 of 1872. 

That was a decision by the two learned Judges who passed the decree aow 
under appeal, and the circumstances of the one case are nearly the same as those 
of the other. In that of 1872, the father had borrowed the money ostensibly 
on his sole credit, and given a Bengali mortgage bond to secure it. The bond- 
holder had sued on his bond, obtained a decree, taken out execution against 
joint property, and became the purchaser of it at the execution-sale. The 
distinction between that case and the present is that the property seized 
and sold was that which was specially hypothecated by the bond. The sons 
sued to recover the property. There vras a clear finding against the alleged 
“ necessity " for the loan. The Court laid down in the strongest terms 
(12 B. L. B., p. 94) the law as established by the Full Bench ruling in 
SadabarVs case and other decisions, and appears to have assumed that a title* 
acquired by means of an execution sale stood on no higher ground than one 
founded on a voluntary alienation. 

It asserted, however, the power of imposing equitable terms upon the son, 
whom they held entitled to recover ; and these terms were, in effect, that the 
property, when recovered, should be held and enjoyed by the family in defined 
shares ; and that the share of the father, the judgment-debtor, should be subject 
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to the lien of the judgmeot-cneditor for the mooey adveneed. with intiereat- IP 
jibe present ease, the same Judgos have refused to reoogaise ^XLy spob equity, 
proceeding oo thj ground [SM] that? the execution was taken out not against 
the property especially hypothecated, but against the general estate. 

It is difficult to see upon what principle the hypothecation of the property 
• in. question can be taken to improve the position of the creditor ; since the very 
act of hypothecation implies a violation of the rule laid down in Sadabcikrt*9 
case. It is further to be observed that in one respect the equity of the creditor 
is stronger in the present case than it was in that of 1872 ; since here it has 
been found by the lower Appellate Court that legal necessity to borrow th9 
money existed" ; whereas, in the case of 1872, there was a clear finding the other 
way. Their Lordships, therefore, are of opinion that the reasons which the 
learned Judges have given do not justify their refusal to give to the defendant 
in this case the benefit of the equity which they enforced in the other. 

But what is the effect of the decision in the case No. 209 of 1872 ? (t is a 
clear authority for the proposition that, although by the law aa settled in that 
part of the Presidency of Fprt William which is governed by the Mitakshara, a 
member of a joint family cannot incumber liis share in joint property without 
the consent, express or implied, of his co-partners, the purchaser of it at an 
execution -sale nevertheless acquires a lien upon it to the extent of his debtor's 
share and interest. 

There appears to be little substantial distinction between the law thus 
enunciated and that which has been established at Madras and Bombay, except 
that the application of the former may depend upon the view the Judges may 
take of the equities of the particular case ; whereas the latter establishes a 
broad and general rule defining the right of the creditor. 

Their Lordships, finding that the question of the rights of an execution 
creditor, and of a purchaser at an execution sale, was expressly left open by 
the decision in SadabarV a case, and has not since been concluded by any 
subsequent decision which is satisfactory to their minds, have come tp the 
conclusion that the law, in respect at least of those rights, should be declared 
to be the same in Bengal as that which exists in Madras. They do not think it 
necessary or right in this case to express any dissent from the ruling of the High 
Court in SadabarV a case [209] as to voluntnry alienations. But however nice 
tha disitiuotion between the rights of a purchaser under a voluntary conveyance 
those of a purchaser under an execution -sale may be, it is clear that a distinc- 
tion may. and in some cases does, exist between them. It is sufficient to 
instance the seizure and sale of a share in a trading partnership at the suit of 
a separate creditor of one of the partners. The partnm’ could not himself have 
soid his share so as to introduce a stranger into the firm without the consent of 
bis oo-partners, but the purchaser at the oxecutiou-sale aociuires the iuterest 
SoidL with the right to have the partnership accounts taken in order to ascertam 
and realize its value. 

It seems to their Lordships that the same principle may and ought to 
be applied to shares in a joint and undivided Hindu estate ; and that it may be 
^ applied without unduly interfering with the peculiar status and rights of the 
co-parceners in such an estate, if the right of the purchaser at the execu- 
tion sale be limited to that of compelling the partition, which his debtor 
might hnyc CQippcUed.. had he been so mindadj before the alienation ot hU share 
place. 

In the present case their X^ordships are of opinion fJtat they oui^ not to 
ioteifere wi^ the decree under api^eal so far as directs the possession of tho 
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property, all of which appears to have been finally and properly found to be 
joint family property, to be restored to the respondent. But they think that 
the decree should be varied by adding a declaration that the appellant as pur- 
chaser at the execution-sale has acquired the share and interest of Toofani 
Singh in that property, and is entitled to take such proceedings as he shall be 
advised to have that share and interest ascertained i)y partition. And they 
will humbly advise Her Majesty accordingly. They desire to add that they 
cannot make any more precise declaration as to Toofani Singh's share, since, if 
a partition takes place, his wife may he entitled to a share ; and, further, that 
there will be no order as to the costs of tliis appeal. 

* 

JM'ree varu^d. 


Agents for the Appellant : Messrs. Watkina and haitey. 


NOTES. 

[A.-THK SGOPK AND AUTHORITY OF THIS CASK: KRRONKOUS 
VIEWS HELD AS TO THIS. 

I. MISTAKEN VIEWS WERE HELD— 

The headnou' is extremely defective and leaves out .ilto^ether the very iinportaiil rulings 
given in this case. 

This decision of the Privy Council is one of a scries of cases diHuded by that tribunal 
respecting the liability to seizure and sale of the interest of a Mitakshara coparcener (father 
or any other) in execution of a decree against him, and the quantum of interest that passes 
to the execution-purchaser. Several expressions in the judgment were supposed to lay down 
rules of a general character, and gave rise to a “ plentiful crop of litigation ” ; very eminent 
Judges like WEPT (9 Bom., 306), MVTTUSAMT AYYAK and TURNEU (see i Mad., 1, 9 
Mad., 343, 9 Mad., 424 — all of which dealt with the same case -12 Mad., 142) were misled 
as to the scope of this decision. The case of Ilnrdi Naraw (1H83) 10 I'al., (>20, (‘oiifirmed 
the mistake. Until the Privy Councirsoxpositi(*n of the law in (18H6) 13 Cal., 21, the mistake 
prevailed. 

II. WHAT THIS CASE DECIDED— 

What this case decided (expressly or by noc»3>ssary implication) ma\ bo stated as 
follows : — 

(1) That the interest of a Mitakshara coparcener (not necessarilv the father, \ Cal., 
809), as well in Bengal as in Boiiib.i\ and Madras, may be attached and sold in 
execution of a decree against him, whatever be the rule as to the inalienability by 
act of parties (as to which S4je S(uiobart Prasad v. Fonlbash Kaer, 3 B. L. R., F. B., 31). 

(2) That though in execution of a decree against the father of a Mitakshara joint Hindu 
family on a debt not immoral, the entire interest in the property as well of the ‘ sons ’ 
as of the father, can be attached and sold (as laid down in Muddun Tliakfurr's case, 
14 B. L. R., 187), yet it is a question of fact in each ease* whether the entirety or the 
smaller interest only passed to the purchaser at the -ale. 

(3) Where the purchaser has bargained and paid for the entirety, he may defend his 
title to it upon any ground which would have justified a sale if the sons had bees? 
brought in to oppose the execution proceedings. (This is explained not ht‘re but in 
Nanoim Bcdtuaain'a case, (1885) 13 Cal., *21). 

(4) Where such purchaser bargained for and purchased only the smaller interest, that 
intere.st alone passes to him and no more, and an inquiry into whether the debt is 
for a neeessBr> purpose or otherwise is immaterial (3 Cal., 198, at 204). 
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(5) In cases of ambiguity as to what interest passed at the sale — “ in rases where the 
expressions by which the estate is conveyed to the purchaser are susceptible of 
application either to the entirety or to the father’s coparcenary interest alone, and 
in DemdiJf^Va case there certainly was an ambiguity of that kind,” — the frame of the 
suit find the absence of the sons from the proceedings may be material considera- 
tions. This was what was done in Deendynl's ca«eand this was the purpose of their 
liordship^’ observations in the judgmeiit as regards the frame of suit, etc., 3 Cal., 
108. al ‘204. 

(0) The right of the purchaser at the exucutiou-.salc is limited to that of compelling the 
partition which his debtor might have compelled, had he been so minded, before 
the alienation of hi.T share took place: — 8 Cal.. 198. at 2CK). 

(7) Wlusre such partition as m the last preceding elauso is mentioned takes place, the 

wife and other h'inale sharers mav be entitled to their several shares : — (Last para, 
of the judgment at 8 Gal., 209). 

(8) As to the rnh‘ with r<‘spt‘ct to laid down in this case, si'e infra under ‘ D.’ 

111. THIS CASE DID NOT DECIDE- 

(1) 'riiat where the father alom* is sued and the sons fire not brought on the record, their 

interests remain uiniflected. and nothing but th(‘ father’s coparcenary interest 
psisses b\ the ‘•.lie. This view was long maintained, but it was declared in \anmm 
Jiabuasin v. Modhitn Mohan. (1885) IS Cal 2 1 P. C. (at 8(1) to be incorrect : — 

” 'ITieir Lordships do not think that the authority of case bound the 

Court to hold Unit nothing but (rirdhan’s (i.e., the father’.'j) coparcenary 
interest passed by the side. If his debt was of a nature to support a sale of the 
entirety , he might legally have sold without a suit, or the creditor might legally 
procure a sale of it b> suit . All the sons can claim is that, not being parties to the 
sale or execution proceedings, they ought not to be barred from trying the factor 
the nature of the debt in a suit of their own. Assuming they havcsucn a right 
it will avail them nothing unless thev can prove that the debt was not such as 
to justify the sale.” 

(2) When the decree against the father is a simple moriev decree, a sale in execution 

thereof conveys only the father’s interest. 

This IS also incorrcei. The larger intiTcsi may pass -see Mahuami'ft case, 

(188ei I8(';al., 21. 

N.TJ. — Though not positive rales of laa\ those are rules f>f construction, for ascertaining 
in :i ca.sf of ambiguilN what was intended to he sold and was sold — as explained 
by the Privv Council in (188ft) 13 Cal., 21 ; (1887) 14 ('al,. 572. 

B.~WHAT INTEREST PASSER TO THE PURCHASER JN EXECUTION 
OF A DECREE AGAINST THE FATHER. 

THE GENERAL PRINCIPLES * • 

{a) ” Pjiich case muj-t depend on its own circumstances ” (1887) 141 A., 77: 14 Cal., 572. 

(6) “ It appears to their Lordships that in all the (sases, at least the recent cases, the 
inquiry has been what the parties contraeti^ abiiut if there was a conveyance, or 
what the purchaser had reason to think he was buy ing if there was no conveyance, 
but only a sale in execution of a money -decree.”-- Simbhnnath Panday's cdHe^ 
(1887) 14 1. A., 77 : 14 Cal., 572. 

• (c) ‘‘ When a man conveys his right and interest, and nothing more, he docs not 

priynd facie intend to convey away also rights and interest.s presently vested in 
others, even though the law may give him the. power to do so. Nor do they think 
that a purchaser who is bargaining for the entire family estate would be satisfied 
with a document purporting to convey only the right and interest otthe 
father” :~(1877) 14 I. A., 77 : 14 Cal., 572. 
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(<l) “ III tho Kbiionoo of special citouinstances, showing a larger intention, only tho 
iiitereHt of tho judgment-debtor passes by tho sale ” : — (1890) 15 Bom., 87 ; see 
15 Bom., 13 ; (1893) 18 Bom. , 147.* •* 

‘*The questions are what did the Coupt intend to sell and what did the purchaser 
understand that he bought jier Lord Watson in Peftachi\ ccasc in argu- 
ment, (1887) 14 I. A., 84, at 85 : 10 Mad. 241. at 245. 

(C) The question isnnf, what had the Court the right ami duty to sell, and is the purchaser 
to be prejudiced by any mistake in the mind of the Court as to what was being 
sold? This was put by Messrs. MavNK and SHKl'HKRl) in the argument (14 
1. A. at 85) and in the judgment it was observed, It is not, a (|uebtion of lohat 
the Court CMuld have done or ought to have iloiic but irhat they did," at 88. 
U887) 14 1. A., 84 : 10 Mad., at 250. 

(r/) If the whole estate euuld have been put up lor sale, il was nol. pul up. It is not a 
question of what the Court could have done, or what the\ ought to have done, 
but what they did, what was put up for salt', and what w.is purchased. If what 
was put up for sale was merely iho estatt* which the father had in hi.s lifetime, 
then what the purchaser purchased was only that intero.sl ” . — (1887) 14 1. A., 84, 
at 88 : 10 Mad., 241. 

(/i) Thus, where the Court ordered only the jiidgment-debtoi'':^ interest being sold, larger 
interest was not con vey od :—( 1887) 1 1 1. A , 81 : 10 Mad.. 211. 

(t) Similarl>, where tho Court did not intend to sell niort' than the jiulginent-debLur’s 
interest under an erroneous view of the law as to the saleabiliL of the estate : — 
(1903) 8 0. W. N., 180. 

C.- CIRGIJMSTANCKS FROM VVillCIi WilAT WAS INTENDED TO 
BR SOLD AND WAS SOLD MAY JiE ASCERTAINED. 

I. PROCEEDINGS IN EXECUTION- 

“The whole of tho proeecdiugs in the execution and sale must al wavs be important 
evidence, often tho best, as to the nature of the thing sold” : — (1889) 17 1. A., 11, at 14 . 17 
Cal., 584. 

The Court will “ look to the substance of the e<ise,“ and will mjt be guided bv formal or 
technical defects .—(1879) 0 I. A., 233. 

II. WHETHER THE CREDITOR TOOK STEPS TO BIND THE OTHER MEMBERS 

OF THE FAMILY ” -(1887) 14 1. A., 77, at 83 . - 

{a) Ttw JoimUr makes the matter clear — ^ 

If he (the appellant) had sought to go furthen* and to entoreo liis debt .igaiiKst the whole 
property and the co-sharcrri therein who were nol parties t«» the bond, he ought to 
have framed his .suit accordingh , and have made those co-sharers parties to it .--(1877) 

3 Cal., 198 at 204 : 4 J.A.,* 247, at 251 ; Hiirdey Sarnin's ease. (1883) 10 Cal., 020. 

“ The purchase being as it was here by the person who Inid obtained the decree, only 
that passed which the father against whom the decree was obtained, had “ ; — 
(1883) 10 Cal., 620, amrming (1879) 5 Cal , 425. 

Moreover, if Bicliuk relied on assent by the sons he should have taken care to make 
them parties to the execution proceedings. In DeendayaVs case, where tho 
expressions used by the mortgagor wore much more lavour.ible to the con- 
veyance of the entirety than Ihev .ire here, the crcditor'.s omission of the son* 
from the proceedings was made a materi.il eiLeumstanco against him. And in 
Sanomi Babwasin's case, where the decree was in favour of the purcha.ser, the 
same circumstance was recognised as being material when the expressions by 
which the estate is conveyed to the purchaser are susceptible of application 
either to the entirety or to the coparcenary interest alone ’’ ; — 14 1. A., 77 : 
14 Cal., 572. 
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(b) The non-jowdcr, however^ does not neoesaarUy import only Dus smaller interest 
passing— 

This omission, 'however, of the sous iu available only ** if the expressions by whioh the 
estate is conveyed to the purchaser are susceptible of application either to the entirety 
or to the father’s coparcenary interest alone (and in DeendyaVs case there certainly 
was an ambiguity of that kind) the absence of the sons from the proceedings may be 
one material consideration” : — Nanomi Habuasin's case, (1685) 13 Cal., 21, at 36. 

(1) This absence of sons is not of itself conclusive : — 

Namytni liabuasin's case, (1885) 18 Cal., 21. 

(1883) 13 C. L. K., 96 (1880) 3 All., 72. 

(1882) 12 C. L. R., m. (1880) 3 All., 118. 

(1882) 9 Cal., 389. (1880) 3 All., 191. 

(1882) 9 Gal., 452. Mortgage (1881) 11 C. L. R., 263, reversing 

(1889) 12 Mad., WJ. 7 C. L. R., 465. 

(2) Whether at the time of the transaction, the sons were adults or minors : — (1883) 13 

C. L. R., 96 ; (1882) 0 Cal., 452 ; (1882) 9 Cal., 495. But qiucre adult son may have 

the right to sa> , “ 1 shall pay it out of my private funds." 

(3) I'oo much importance was attached to this circumstance in the following cases : — 
(i) (1880) 7 C. L. R., 165, where stress was also laid on only the right, title and 

interest V^oirig sold, (adult). 

(u) (1881) 8 Cal., 517 (minor sous). 

(ni) (1878) 1 Mad., 354. 

(iv) (1884) 9 Bom., 305, iJer WEST, J. 

(v) (1882) 5 Mad., 125, K.B. (case of brother ; it was erroneously observed in this, that 
unless the suit is so framed .is to enable those interested to contest the allegation 
that the debt is one binding upon the family, the decree can only bo a personal 
decree binding the interest of the defendants in the suit). 

(4) U is immaterial whether the father wa.s or was not the managing inombor ; — (1887) 

11 Mad., 64, at 67. 

(5) As to the necessity of .sons being partio.s when .‘»ub.sef]uently to the mortgage but prior 

to the suit the father and .nous divided : — Bee (1884) 8 Bom., 481 at 188 and 489. 

(6) As to sons being necessary parties in mortgage proceedings under the Transfer of 

Property Act, 1882, .see. 86, there a conflict of decisions See (1901) 28 Cal., 517, 
reversing (19(X)) 27 Gal., 724. 

See also the G. P. G. (1908) Order, Seh. 1, Or. XXXIV, rule 1. 

(c) This prtm’iple has been applied tn co-sharers other than sons . --(1887) 16 Gal., 70 ; 14 

I. A., 187 ; (1890) 14 Bom., 597, overruling 11 Boiii., 7j00 ; (1882) 7 Bom., 91 ; (1882) 

6 Bom., 564 ; (1896) 21 Bom., 6J6, even where other parties to the debt are omitted ; 
(1886) 11 Bom., 361 ; (1895) 20 Bom., 338, extended to Mahomedan heirs; (1882) 5 
Mad. 201. 

(d) Existence of debt sufficient as against son but as against other minor coparcener, 

other things to be considered : -(1881) 4 Mad., 73 ; see also (1879) 6 Cal., 144. 

1^1. OBJECTION PROCEEDINGS 

The proceedings taken in execution by way of objection to the attachment and sale 
elucidate the question of fact whether the thing meant to be sold and bought wa& the 
entirety of the estate or only a share in it. 

The son’s petition, and its being rejected not on the ground that the thing to be sold 
was only the share of the father (1889; 17 I. A., 11 : 17 Gal. ,'684 ; 14 1. A., 86 : 10 Mad., 
241. 
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IV. THE UBE OF THE VOROB,4HE " RIGHT, TITLE AND INTEREBT " OF THE 
JUD6HEMT.DEBT0R IS NOT CONOLOSIVE— 

, (a) The Pfocediire Code at that time require^ that properly sold lu execution should be 
described as the right, title and interest of tho judgment-debtor, and it has been held 
ill many cases, that the presence of these words in the sale certificate is consistent 
with the sale of every interest which the judgment-debtor might have sold, and docs 
not necessarily import that when the father of a joint family is the judgment-debtor, 
nothing is sold but his interest as a co-sharer. It is a question of fact in each 
case (1889) 17 1. A., 11 at 16 17 Cal., at 589. 

(6) Description in the sale certificate : — (1889) 17 I.A., 11. 

(i) “Whatever interest the judgment-debtor had m the propcrt>" Ifurdvff Namin' s 

case (1888) 10 Cal., 626 atlirming (1879) 5 Cal., 125 6 C.L.R., 112. 

(ii) “ Right, interest and connection which the judgment-debtor had in the property “ — 

(1889) 17 1. A., 11. 

(in) “My proprietary share — G Gal., 749. 

See also (1887) 9 All.[ 672 : (1880) 2 All., 800. 

(r) Too much importance was attributed to thi^ in the following cases . -(1 880) 't C.L.R. , 
465 ; (1880) 7 C.L.R , 218 (.see last para.); (1884)8 I5om., 189 ; (1881) 9 Bom., ;106— 
Per WKST, J. 

Y. EFFECT OF PRESENCE OF THE SONS, ETC., AT THE TRANSACTION - 

“ Their Lordships cannot agree with the Subordinate Judge ; whatever part aiis ol the 
iions may have taken in negotiating between Luchiiian and Bichuk, there is no evidenct' 
whatever of their proposing to mortgage their own intercuts. The sons may have assented 
to what is done. That must be answered by the documents. Moreover, if Jhehiik relied on 
assent by the sons, ho should have taken care to make them parties to the execution pro- 
ceedings”: — 14 Cal., 672 P. C. 

The authority of the following eases as to estoppel is shaken by the foregoing observations 
of the PriVN Council : — (1881) 8 Gal., 517 , (1888) 18 C. L. R., 96 ; 8 Cal., 898 (tunc when 
brought) . 

VI. THE FACT OF THE DECREE BEING A SIMPLE MONEY-DECREE - - 

Dee'ndyaisi case (1877) 8 Cal., 198* P.C. 

Hurdai ATaratn’s ease (1885) 10 Cal., 626 P. C. 

(a) Rut this is not conclusive— JiaOuamn's e.tsf (1885) 18 Cal., 21 P.C. ; (1888) 
12 Bom., 691. 

(5) The following cases proceeded on an erroneous view • — (1885; 9 Mad., MJP.H.; (1884) 
8 Bom., 489; (1880) 7 C.L.R., 218 (see last p.ira,), (1878) 1 Mad. :l.)8 P.B. 

YU. THE PRICE PAID MAY BE TAKEN INTO CONSIDERATION - 

In Simbhujuith Pamlay's ca.se, it was observed — ‘ for . . . the Rs. (>'20 winch he 

(the creditor) got for his purchase appears to be nearer the value of mie-sixth than of the 
entirety ”—(1887) 14 1. A., 77 at 88 14 Cal., 572. 

See also (1896) 23 Cal., 

YIIl. LAW UNDERSTOOD AT THE TIME - 

Recourse may be had to what was, at the time (»l .sale* believed to be the law, though 
erroneously : — (1903) 8 C. W. N., 186. 

D.— ONUS ON SON DISPUTING THE PUKCliASEK’H INTEEEST 
AND ITS CONSEgiJENCPIS. 

This subject is dealt with vn externa in the Notes to 5 Cal., 148, in our LAW RUPORTS 
REPRINTS. The rule m DeendyaVs case as to onus is, that tvhere it is ascertained from the 
execution proceedingn, etc., that what was intended to be sold and bought at the sale in execu- 
tion of the decree against the father, was only the father’s interest and not the entirety, the 
son is not called upon to prove the immorality of the debt as h'ls interest remains unaffected. 
Nor can the purchaser show the purpo^ic of the loan, otc.,8within the moaning of 6 M.I.A., 
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39S to show that he took the entirety when, as a matter of fact, what ho bought was only the 
smaller interest. This is the moaning of their Lordships’ observation at 204, that the issue 
ah to the nature of ,t^o judgment debt is ’‘immateriiil in the present suit, because whatever 
may have been the nature of the debt, the appellant cannot betaken to have acquired by the 
execution sale more than the right, title and interest of the judgment-debtor.” 

E. ALIENATION OF THE INTEREST OF A MITAKSHARA 
COPARCENER IN BENGAL. 

I. MAY BE THE SUBJECT OF ATTACHMENT AND SALE - 

This case declared that in Bengal also the interest may bo attached and sold in exc' 
oution of a decree — 

i. This case was that of the father- ciiparceiior : — {1H77) :J Oal., 19H. 
li. Others also are within the rule (ltt7!l) 1 cal., H09. 

II. BUT THEY MUST BE TAKEN BEFORE DEATH— 

But the proeeediiigh cannot be taken after death : — Then survivorship intervenes : and 
the survivors take in their own right by survivorship free from the liability for the personal 
debts and obligations of the dccisised coparcener ~(18iK)) 18 Cal., 157. 

III. SUFFICIENCY OF PROCEEDINGS SHORT OF SALE— 

It is siifliciont if proceedings in execution had suflicicntly advanced b\ attachment, 
etc. : — (1879) .*) Oal., UH ; (1892) 20 Cal., 895, though (‘xccutioii proceedings might have been 
struck off the file : -(T.K)8) 11 C. W. N., 108 5 C. L. J., 80. 

This rule enures to the bonclit onlv of those creditors that attached and not others 
(1900) 2:^ All., 100. 

lY. WHEN FATHER’S ALIENATION IS JUDGED BY THESE RULES- 

Alienations of the share of the fatluT alone whether bv iiMison of being tainted with 
iinmoralitv (1879) 2 All , 207 K. B. , (1879)5 Cal., M8orb'y reason of c»nl\ the smaller interest 
having lieoii bought (1877) ‘I Cal., 198 will lx* jtidged like those of any other coparcener. 

F.--THE QLANTLM OF INTEREST PASSING TO THE 
PURCHASER. 

I. RIGHT OF COMPELLING PARTITION ~ 

The interest whie.h is purchased is not, as Mr. Doytic argued, the sham at that time in 
the propert.v, but it i . the right which the father, the d ‘btor. woulil hnvci to a partition, and 
what would come to him upon a partition being made. . . That is the an.swcr to 

Mr. ftoyne's argument that the f.itbor W!i*% entitlod to .i half. What the father was entitled 
to, and what the purchaser boc.ime entitled to, was what the father would get if a partition 
had been Hi axle which was onlv a third x>f the M-aiina share. According therefore to tho 
authority of Deetidynl v. Jiifjdeep, the present appellant boc’iiiie.pntitlcd only to the orie-thirdi 
treating it as if the sale was to operate as a partition at th,it tune (1883) 10 Cal., 626 (686). 

II. SHARE AT THE DATE OF PURCHASE, not that at the date of the suit ; — See (1895) 

23 Cal., 262 ; (1911) So Mad., 47 ; see also (1896) 21 Bom., 797. 

III. THE TITLE THAT PASSES - 

(а) The execution purchaser might set up as tin fondant the right (ft partition against a 
member of the joint family who socks to reclaim the proport\ which has come into 

» his possession, even as ho might claim partition aHplainttJf (1879) 5 C. L. R. 26 ; 
(1878) a 0. L. R., 282, 

(б) A sale in execution gives a good title to the purchaser (even if it were another 
coparcener) who bought bond fide and without notice of prior alienation by the 
judgment-debtor when, by the Mitakshara rule prevalent in Bengal, that alienation 
is invalid '.—Bal(jov%nd v. Naraiti (1893) 16 All., 339 P. C. 
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(c) But otherwise when there had been knowledge, and by partition the previous invalid 
mortgage attached to the share allotted : — (1907) 7 C.L.J., 044. 

lY. FORM OF DECREE — 

For this, see (1878) 3 Cal., 198 ; (1883) 10 CaV. r»‘2G at 030. ** 

G.— SHAKES ON PARTITION. 

L WIFE (AND OTHER FEMALE SHARERS) - 

Entitled to share on partition as against execution- inircbasor ;---( 1877) -3 (‘.al.,198; 
(1880) 3 All., 88 ; 10 Cal., 0*20 ; (1904) 3-2 Cal., ‘231 9 C W. N., 270. 

The mother’s right not defeated bv son’s alienation landing partition suit ----(IHSO) 
3 All., 88. 

II. AN INSANE MEMBER IS NOT ENTITLED - 

The coparcener that might suo for partition against the .'nuMion-piircli.isrr should liosueh 
as is entitled to demand partition at the tiuu* ; an insane mi'inber eannot : — (1881) 
8 Cal., 140. 

H.— OKNERAL. 

I. PARTNER'S INTEREST inav be seized and sold without injur\ in tin* euntnmanee of 

partnership :~(1«78) ‘1 Cal., 198 at 200; (1890) 13 Mad., 417; (1893) 20 (’al.. 093. 

II. EFFECT OF ALIENATION OF A COPARCENER S INTEREST 

It does not cause a severance of the joint character . — (1878) .3 C.il . 198. 

But partition has this efTeet . — Unlabuj's ease (1903) 30 Cal.. 726 30 1. .X., 130. See, 

however, (1883) 9 Cal., 817.] 

[210] PRIVY COUNCIL. 

TfiP Hth July, IH77. 

Present ; 

Sir J. W. Colvilk, Sir H. I^kacock, Sir \r. E. Smith, and 
Sir R. P. Collier. 


Ijekhvaj Roy and others Plaintitt's 

versus 

Kunhya Singli and others J^foin hints 


[ 4 1. A. 199.] 

[On appeal from the High Court of Judicaliire at Fort William in Bengal.) 

CoiistriitMon, Iiule,s of —Grant fut an ludefimie period. 

The rule of construction that a grant made to a rann for an iiidenniLc'k'rm enures onlv for 
the life of the grantee and passes no interest to his heirs, does not ai)pl\ in cases where the 
term can lie definitely ascertained bv reforonet*to the interest which the grantor himself basin 
the property, and which the grant purports to eonve\ . 

This was an appeal against a judgment and decree of the Calcutta 
High Court, dated the 4th .\pril 1B72 (JR W. R., 494), hy which an applicatimi 
made by the appellants for admission of a review of a ludgrnent of the said 
Court passed on the 23rd June 1871 (14 W. R., 2G2), was dismissed. 

The only question arising on this appeal was as to whether, under a lease 
of certain lands granted to the father of the respondent, Kunhya Singh, by one 
Choonee Lall. through whom the appellants claim, there passed to the lessee 
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merely an interest for his own life, as contended by the appellants, or one which 
was to continue as long as the tenure of the lessor, as contended for by the 
respondents. 

Mr. Leith, Q. C., and Mr. Doync, appeared for the Appellants. 

' 4' -if 

Mr. (Unoie, Q. C., and Mr. John Cutler, for the Bespondents. 

Tiie material circumstances of the case will appear from their Tjordships’ 
Judgment, which was delivered hy 

Sir M. E. Smith.- —This suit was brought by the present appellants to 
obtain possession of an eight-anna share of Mouza Toee, and the plaint 
also prays for the annulment of the mokurari tenure which the respon- 
dents claimed to have in the mouza under a potta granted by one Ghoonee 
[211] Lall. The appellants are the purchasers under a decree obtained against 
some persons who had become possessed of part of the interest of Ghoonee 
Lall in the eight-anna share of tlie mouza. The respondents are the heirs of 
Nirput Singh, who was the grantee under the potta. The single question 
in this appeal is, wliether, upon the true construction of this potta, and upon 
the evidence in the case, the grant was one to enure for tlie life of Nirput 
Singh only, or whether it was to enure so long as the interest ui 
Ghoonee Lall existed. That involves also an inquiry into what the interest of 
Ghoonee Lall was. 

The lease or potta in question is dated in April 1808 , and the material 
parts of it are in these terms : The engagements and agreements of the potta 

“ on the kabulyat of Nirput Singh, lessee of Mouza Toee, Pergunna Malda, 
“ Zilla Hahar, are as follows : Whereas I have let the entire rents of 
“ the mouza aforesaid,” - describing what he had let,--“ at an annual uniform 
“ jumma of sicca Rs. flOd, without any condition as to calamities, from the 
“ beginning of 12 lo fusli to the i)eriod of the continuance of my mokurari.” 
That is the term fixed in the potta. It is a term " from the beginning of 1215 
“fusli to the i)eriod of tlie continuance of my mokurari.” Then it is required 
that the lessee should cultivate, “ and pay into my treasury the sum of sicca 
“ Rs. 606 , the rent of the mouza aforesaid, for the period aforementioned, 
“ according to the instalments, year after year.” Then there is this provision, 
“ if*, hereafter the authorities desire to inake a settlement of the property at 
*' that time, he shall pay the .lurnma thereof separately according to the Govem- 
“ ment settlement.” It concludes, “ hence these few words are written and 
“ given as a potta, to continue during the term pf the mokurari, that it may 
“ be of use when required. The annual jumma tnalguzari, including the 
“ malikana, Rs. 606 .” 

To ascertain what is the term granted by this potta, we must see, in the 
first place, what is the interest vs'hich the grantor Ghoonee Lall had. He 
calls it a mokurari interest ; hut whether it he a true mokurari interest or not, 
it was [ 212 ] evidently the intention of the parties that the grant should enure 
during term of his intore.st. If it can be ascertained definitely what that term 
is, the rule of construction that a grant of an indefinite nature enures only for 
the life of the grantee would not apply. If a grant be made to a man for an 
indefinite period, it enures, generally speaking, for his lifetime, and passes no 
interest to his heirs, unless there are some words showing an intention to 
grant an hereditary interest. That rule of construction does not apply if the 
term for which the grant is made is fixed or can he definitely ascertain^. 
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Now it appears that as early as 1788 the Government granted what has 
been oalied a mokurari lease to Mahomed Buksh, and that lease, after various 
intermediate assignments, was ultimately purchased by (Jhoonee Lall, the 
gUBIfl^ntor of the potta in question. Choonee Lall is said to have purchased it 
in 1807 or 1808. It is also said that he had purchased the proprietary interest 
in two annas of the mouza. From the document which has been produced » 
from the Collector’s office, other persons appear to have been i)roprietoi s of the 
remaining annas, but nothing is heard of tliem in this suit, llowevei* that 
may be, it does not really affect the present question, because the interest 
pointed at in the potta in question is a mokurari interest. The kabulyat of 
the lease of 1788, signed' by Mahomed Buksh, is as follows Whereas I 
have obtained a lease of Mouza Toee, Zilla Kosra, Pergunna Malda, the area 
whereof, by estimation, is 709 bigas 10 cottas, from 1190 (one thousand one 
hundred and ninety-six) Fusli, at a .lumrna of sicca Ks. 400 ” -with certain 
exceptions — “I do acknowledge and give in writing that 1 shall continue to 
pay the rent of the mouza aforesaid at the said jutnnia, year after year, 
according to the kabulyat and the kistbundi. If any one establish his 
zamindari (proprietary) right in respect of the said mouza in his own name 
before the authorities, I shall continue to pay, year after year, to liim or bis 
heirs, the ‘ malikana ’ (proprietary allowance) thereof at the rate of Us. 10 per 
cent, on the jumma aforesaid, in addition to the Government revenue.” The 
lessee is to pay a jumma of Ks. 400 and a malikana of 10 per cent, on the 
jumma. Of [213j couj*se, if Mr. Lo.ith is right that Choonee Ijall hocarno the 
owner of the proprietary interest, the malikana would go into his own pocket. 
Then at the end there is this clause, wliich has given occasion to considerable dis- 
cussion : “If the present officers of the British (ioverninent, or any authority 
who may come hereafter, do not accept my mokurari lease to be hereditary, 

1 acknowledge that this kabulyat is only for one year, thereafteT it shall be 
cancelled.” That, undoubtedly, acknowledged a powei in the Government to 
put an end to this lease, which is called a mokurai'i lease, at the end of one 
year. But it appears that the Government have not done so. It may he 
that it was conteJii plated that tlie Government would settle in the ordinary 
way with proprietors for the revenue, and in that case would put an end 
to this mokurari. But it appears that no settlement has been made, and that 
this lease has been allowed to go on without being put an end to ; and 
although it is not perhaps properly a mokurari, inasmuch as pnicticali> ^ the 
Government could enhance the rent, it must he regarded, as long as it goes 
on, as an hereditary lease, a mourasi potta. This being the interest of 
Choonee Lall (he having become the purchaser of tliis i)otta), he grants 
this lease to Nirput Singh- to endure during the continuance of it. That 
interest, which continues, and has not been determined by the British 
Government, being an lioreditary interest, tiiere seems to be no reason 
why, upon the construction of the potta in question, it should he lield to be 
limited to the life of Nirput Singh. As already observed, the duration of the 
term is capable of being definitely ascertained by reference to the interest wliich 
the grantor himself has in the property. 

Their Lordships think that tliis case may be decided upon the coustrqp- 
tion of the document, and that it is not necessary to have recourse to the 
exposition of it to be derived from the conduct of the parties. It is satisfac- 
tory, however, to find that the view which has been taken by their Lordships 
of the construction of this document is that which the parties themselves 
evidently entertained, because for twelve years after Nirput Singh’s death his 
heirs wore allowed to remain in [214] possession of the property precisely in 
the same way in which he had lield it, paying the same lent. 
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Their Lordships agree with the judgment of the High Court given upon 
review, and they will humbly advise Her Majesty to aihrm that judgment, and 
to dismiss this appibal with costs. * 

Appeal dismtscedi " 

*\geni for the Appellants : Mr. S. L. Wilson. 

Agents for the Respondents . Messrs. Han 010 and Barton. 


MOTES. 

[ Life interest presuiiKni, where the grant was an allowanee by a Maharaja to a member 
of his family (1H78) 8 C. L. R.. 417. 

See the ease of Churmian v. Balli (1887) 9 All., 691. 

Sec also oiir Notes to 11 M. 1. A., 4‘13, in the Indian lieports (1910) Vol. III.] 

[ 8 Cal. 214 ] 

PRIVY COUNCIL. 

The 9th ami 12ih June, 1H77. 

Present : 

Sir J. W. Colvile, Sir B. Peaco(’K, Sir M. K. Smith, 

AND Sir R. P. Collier. 

Par i c h a t Defend an t 

versus 

Zalim Singh Plaintiff. 

C- 4 1. A. 159.] 

I On Appeal from the Court of the .Tudicial Commissioner, Central Provinces.] 

Mitakshara --Alienation of ancestral property — llleqitimate smi— 

Maintenance. 

Sinee by the Hindu law the illegitimate son of a person belonging to one ofjthe,** twice- 
born ” classes i.«i entitled to maintenance, an assignment to him by his father, having uo 
legitimate son then born, of a part of his ancestral estate, being in performance of a legal 
obligation, is on a different footing from a voluntary alienation to h stranger, and is valid 
under the law of the Mitakshara. 

Qtupre . — Whether under the Mitakshara law a father who has no child born to him is 
competent, without legal netiessity, to alienate the whole or any part of the .ancestral estate ; 
or whether the rights of unborn children are so preserved as to render such an alienation 
unlawful ? 

In the suit in which this appeal was brought. Zalim Singh claimed to 
recover from Rajah Parichat, possession of a village which he alleged had been 
granted to him under a sannad by way of maintenance by Bahadoor Singh, the 
lale Rajah of Belhera, whose illegitimate son he was, and from which he bad 
been dispossessed by the defendant, the present Rajah. The defendant denied 
the factum of the sannad. He also denied its validity. The Deputy Commis- 
sioner of Saugor. in whose Court the suit was brought, held that the village 
had been assigned to th$ plaintiff by his father for his maintenanoe, and 
C 2 I 6 ] that the assignment was valid. But, on it appearing that the plaintiff 
had mortgaged the village to a stranger, he was of opinion that he ought not 
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fco be restored to possession. He, accordingly, made an order that the defen- 
dant should pay the plaintiff a yearly maintenance of Rs. 680, being the 
estimated value of the village. • •* 

’ This decision was affirmed on appeal by tiio Commissioner ; hut on special 
appeal by the defendant, the Judicial Commissioner of the Central Provinces, 
on the 24th March 1874, reversed the decree of the Deputy Commissioner,* 
and gave Zalim Singh a decree for iKJssossion of the villagtj. Zalim Singh was 
not present, and took no part in the proceedings under the special appeal to 
the Judicial Commissioner. The present appeal was brought by Rajafi Parichat 
against the Judicial Commissioner’s order. 

Mr. Coioie, Q.C., and Mr. Joseph Graham ior the Appellant. -The Deputy 
Commissioner decreed not what the plaintiff had asked for in his plaint, 
namely, the possession of land, but an annuity, for which ho had not asked. 
On our special appeal for a reversal of this order tlie plaintifT did not appear. 
The Judicial Commissioner set aside the order of the Deputy Commissioner, 
and in the absence of the plaintiff gave him a decree for the land to which the 
Deputy Commissioner had held he was not entitled. In the absence of a 
cross-ain3oal on the part of the plaintiff, or objections taken by him to tlio 
decisions of the lower Courts, the Judicial Commissioner had no jurisdiction to 
make a decree in favour of the plaintiff at variance with the decree of the 
Deputy Commissioner. He ought to have dismissed the suit. Section 348, 
Act VlIT of 1859, did not apply to such a case. It might he admitted that 
the plaintiff, an illegitimate son was, under the Hindu law, entitled to main- 
tenance out of his father’s estate — Chuoturya Run Mnrdun Syn v. Snheb 
Purhalad Syn (7 Moore’s I. A., 18). There was evidence, however, that the 
plaintiff’s father had separate self-acquired property, out of which provision 
for the plaintiff’s maintenance might [21 6 J have been made. Under sucli 
circumstances the grant out of the ancestral estate could not be justiffed on 
the ground of necessity, since the separate estate of the father was primarily 
liable — Muttusawmy Jagavera Yetappa Natcker v. Venkatasioara Yetnya (12 
Moore’s 1. A., 203). The case was governed by the law of the Mitakshara, 
under which it was not competent for one of several co-sharers to alienate oven 
his own interest in the joint ancestral property without the consent of the 
co-sharers. Under that law a father could not make a voluntary alienation with- 
out the concurrence of his sons, and a son born after an alienation w'ould not he 
bound by it— liajah Bam Tetvary v. Luchmiui Persnd (H. Ij. K., Sup. Vol.,*731 ; 
S. c. 8 W.R., 15), and the passages of the Mitakshara there cited ; see also 
Modhoo Dynl Singh v, Golbur Singh (B. L, R , Sup. Vol., 1018 ; s. c , 9 W.R., 
511). Assuming the right of Rajah Bahadoor Singh to charge the zamindary 
to a reasonable amount *with the plaintiff’s maintenance, it was not neces- 
sary, nor competent for him, to alienate for that purpose a specific part of the 
zamindary in perpetuity. 

The Respondent did not appear 

Their Lordships’ Judgment was delivered by 

Bir J. W. Col vile. — This is an apT)ealfrora an order made by the Judicial 
Commissioner of the Central Provinces whereby he has decreed to the respon- 
dent, the plaintiff’ in the suit, who does not appear upon this appeal, the 
possession of a certain village called Simoeria. The facts, so far as it is neces- 
sary to mention them, may be very shortly stated. The father of the appellant, 
the late Rajah Bahadoor Singh, was the owner of an estate consisting of five 
villages, one of which was this village of Simeeria. They had been held by his 
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ancestors for a long time, hut there seems to have been some doubt to what 
extenttliey were rent-free, though enjoyed by liim as such. Ultimately, however, 
the Government d^*the North-West Provinces determined to recognise the right 
of the Eajah and his lieirs to hold them in perpetuity as rent-free. Before 
[217] that question (which is not material to the decision of the present appeal) 
,was settled, the Rajah having then no legitimate son, hut having an illegitimate 
son, the plaintiff, Zalim Singh, executed a sannad which with the omission of 
■ certain names and titles of the parties is in these words : - This sannad is 
granted by Rajah Bahadoor in favour of you Zalim Singh, pledging to you the 
possession of Mouzah Simeeria, which you will hold and enjoy in i)erpetuity for 
your personal expenses, food, clothing, pan, masala. You are to receive as 
written lierein, and to be regular in rendering your service.” Delivery of 
possession of the village seems to have followed upon the grant, and Zalim 
Singh was in possession of it when his father died, and continued to he in 
possession during the period while tlie estate was administered for the appellant, 
the legitimate son andheirof the Rajah, by the Court of Wards. The appellant, 
however, on coming of ag(3 appears to have ejected Zalim Singh from the 
possession of the village The latter then brought this suit, in which he claimed 
the possession of the village “ as granted to him for his maintenance by the 
sannad ” ; and th.c statement of Ids jdeaders, who were examined in the cause, 
contains the following passage : — “ It is true that the proprietary rights of this 
village with others belonging to the jaghir were given at the settlement to 
Paricliafc (the appellant) as head of the family ; this Zalim Singh does not 
dispute, nor does lie claim proprietary rights, but as he belongs to the family, 
and as liis father considered this village sufficient for his support, he claims 
possession of the same, or a payment in money equal to the profits of the 
village.” And in answer to a direct question by the Court why at the settle- 
ment Zalim Singh did not claim proprietary rights, they said, “ Zalim Singh 
only wished for support, and it would have interfered witli the position of the 
head of the family to have broken up the estate by having the proprietary right 
bestowed on any other than the liea<l of the family.” In these circumstances 
their Lordships do not deem it necessary on this appeal to consider whether 
upon the true construction of the sannad it was such a grant in favour of Zalim 
Singh as would enure for the benefit of his children, if [218j he had any, or 
enable him, upon an alienation of the village, to give a good title to the pur- 
chaser. It seems to them that all that is raised on the present record is the 
righff of Zalim Singh tc the present possession of the village. 

The course the litigation took was as follows : —The right of Rajah 
Bahadoor Singh to make such a grmt was contested. That issue was found 
in favour of the plaintiff and against the defendant. *The fartiim of the grant 
was also contested. That issue must he taken to have been conclusively found 
by the judgment of the Deputy Commissioner confirmed by that of the Com- 
missioner in favour of the jilaintiff. It came out, however, before the Deputy 
Commissioner, that after Zalim Singh had been ejected from the possession of 
the village, he had executed a mortgage of it in favour of some money-lender ; 

thereupon the Deputy Commissioner came to the conclusion that the 
plaintiff was no longer entitled to hold the village in khas possession and to receive 
the collections ; but that having a distinct right to maintenance, and having had 
this village assigned to him by way of maintenance, he was at all events entitled 
to receive what may be called the net proceeds of it after the expenses of 
management, collection, and the like were provided for, such proceeds being esti- 
mated at the annual sum of 680 rupees. And he made a decree accordingly, which 
on the appeal of the defendant was confirmed by the Commissioner. Zalim Singh 
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did not appear in the Commissioner’s Court, or join in that appeal. It further 
appears that after the decision of the Commissioner he proceeded to take out 
execution, and recovered the amount which had been awarde^.^ to him by the 
Deputy Commissioner. In that state of things the defendant, the present 
appellant, saw fit to carry the case before, the Judicial Commissioner by a 
special appeal, and the two material grounds of that appeal are the first and 
the fifth. In the first he says : — “ The lower Courts are wrong in law in holding 
that Raja Bahadoor Singh had power to alienate ancestral immoveable property 
in the way he is alleged to have done by the satmad put forward by the 
plaintiff.” In the fifth he says : — “ The lower Courts are wrong in law 
in decreeing maintenance in plaintiff’s favour, notwithstanding that his 
[219] plaint was simply for possession of the village of Simooria, and was 
never amended so as to enable the Courts to give a decree for maintenance.” 
The Judicial Commissioner in dealing with this si>ecial aiipoal yielded to the 
last ground of appeal, and held that the lower Courts had gone beyond their 
proper functions in making a decree for maintenance in money instead of 
awarding jiossession of the village ; hut he assumed that he had a right to make 
the decree which he thought ought to have been made on the merits o1 the 
case, and he accordingly varied the decree of tlie Courts helow' hy giving a 
decree for possession. His decree, which is that now appealed from, is ; “ That 
the decrees of both the lower Courts be reversed, and a decree gi anted for 
possession of Mouzah Simeeria to plaintiff, special respondent,” with costs. 

It has been argued, that to make this decree upon a special appeal was ultra 
vircH of the Judicial Commissioner, the Courts below having decided against the 
plaintiff’s claim to jiosaession, and he having acquiesced in their decisions. It 
seems, however, to their Lordships, that the appellant liimsolf re-opened that 
(luestion. He took the cause before the Judicial Commissioner. By his fifth 
ground of appeal ho contended that the particular decree which had been made 
was improiierly made ; hy his first ground of api)oal he contended that the suit 
ought to have been dismissed; If he wore right on the former point, hut 
wrong upon the latter, it became necessary for the Judicial Commissioner to 
make some decree, and therefore the question what decree was proper to he 
made upon the pleadings and evidence in the cause was necessarily open and 
raised before him. 

A more substantial question is that raised hy the first ground of apj^eal. 
Their Lordshi])s do not think it necessary in this case to determine the question, 
whether, under the Mitakshara law, a fatlier wlio has no child born to him is 
or is not competent to alienate the whole or part of the ancestral estate ; 
whether the rights of unborn children are so preserved by the Mitakshara as 
to render such an alienation unlawful. When that question does come distinctly 
before them, it will of course be their duty to decide it ; but upon the present 
appeal they abstain from laying down any positive rule one way or the [ 220 ] 
other. It seems to them that the objection in this case goos only to the 
particular alienation by the sannad, which stands upon a different footing. It 
appears to bo unquestionably the law, that the illegitimate son of a person 
belonging to one of the twice- born classes, and the Rajah may be assumed fo 
fall within that category, has a right of maintenance. Therefore, in assigning 
maintenance to Zalim^Singh his father was acting in the performance of a legal 
obligation. He could not consult his legitimate son, because at that time there 
was no legitimate son born, and therefore looking to the purpose for which the 
grant made by the sannad, whatever may be its extent, was made, their Lord- 
ships think that it would not fall within the prohibition, supposing, which they 
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are far from deciding, that a father, having no legitimate son, is by the Mitak- 
shara law incompetent to alienate ancestral estate to a stranger. Their Lord- 
ships, therefore, >vithout, as has been said before, determining anything as to 
the extent of the grant, are of opinion that upon the question whether the Bajah 
Bahadoor had power to make it, the concurrent decisions of the three Cotirts in 
India were correct ; and on the whole case they are of opinion that the decree 
of the Judicial Commissioner is right, and ought to be affirmed ; and they will 
humbly advise Her Majesty to affirm it, and to dismiss this appeal. There 
will be no costs, as the respondent has not appeared. 

* Appeal dismissed. 

Agents for the Api>qllant : Messrs. Watkins and Lattey. 

NOTES. 

[1. MAINTENANCE OF ILLEGITIMATE SONS- 

1. Sco (1H84) () All., whf^rc the period of miuntenaiice is also defined. 

^2. As for inaintfenaiice when the .son i.s bv a woman not a Hindu, see jjer BHA8UYAM 
AYYAN(iAK, J., in (1003) 27 Mad., 13. There is no Icxtof HinduLaw under which an illegitimate 
Ron of a Hindu by a woman who is not a Hindu can claim maintenance, and in none of the 
reported cases has maintenance been ever awarded to an illegitimate son who was not a 
Hindu by birth; and m the only reported case on the point, (1879) 4 C. L. R., 154, in which 
maintenance was claimed for the illegitimate son of a Hindu by a Muhammadan woman^ 
the claim was disallowed on the ground that such issue was not the offspring of a female 
servant by the head male member of a family, as also because the illegitimate son was of a 
“ different race from the putative father.” 

3. For the obligation to maintain after the death of the putative father, see (1899) 22 
All., 191. 

4. See also (1878) I Cal., 91. 

II. DECREE— 

On the point to decree, t>oc (1906) 2 C. L. J., 288.} 


[8 Cal. 220] 

ORIGINAL CIVIL. 

The ISth and IHth June, lH77. 

Present : 

Mr. Justice Kennedy. • 

Edo 

versus 

Kan to Nath Shaw. 

. Contract, Alteration of, after signature— Contract Act (IX of 1872), s. 87. 

To a contract between the plaintiffs and the defendant, for the purchase by the defendntt 
of a cargo of salt, the plaintiffs, after the oontracb had been sign^ by the defendant, added 
in the margin : Ten days’ demurrage will be allowed at Rs. 250 per dtem.” Held, tliattlie 
additioii of the words in the margin did not amount to an alteration withio the rule of 
English law : [ 891 ] the alteration must be either something which appears to be attested 
by the signature mr something which alters the character of the instrument. 
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This was a suit for Rs. 5,468-14 as damages for breach of contract. 

On the 23rd June 1876, the following contract, which Mrts a printed form 
filled ip, was entered into l)etweeD the plaintiffs and defendant : — 

Contract between Kde and Hohnon^ niercltanisl Calcutta^ mid the undersigned 

I V, Tho merchants agree to sell, and the undersigned to buy, the goods under- 

^ mentioned at tho price specified below, and on tho folktwing terms : — The salt to be 

^ I taken delivery of at the rate of GO tons per custom bouse working day, commenoing 

O from tho time that notice is given to tho buyers that the ship is ready to begin to 

g discharge. Price to be paid by the buyers against deliverN of the salt at the rate of 

. Rs. 58 per 100 maunds. Buyers to pay cash of weighing, amounting to Re. 1 per 100 
§ maunds. Rupees 501 to be deposited by the buyers as security for the luldlmont of 
this agreement, which deposit will be forfeited in event of non-fulfilment thoroof, 
^ and the seller will have the right to re-sell tho salt and sue tho buyers in a Court of 
law to recxnvr any dehcioricy thereby arising, but any surplus shall belong to tho 

'^‘5 sellers. About 1.750 tons .salt ex British Envoy ^ or whatever quantity the ship may 

^ le S bring, June, sailing from Liverpool.’' 

(Signature of defendant.) 

The defendant failing to take delivery of the salt, tho present suit was 
brought for breach of contract. The only defence material to this report was 
that contained in the following paragraph of the defendant’s written statement : — 

** Some time after the defendant had signed the said printed form, the 
plaintiffs requested him to sign or initial some conditions which the plaintiff’ had 
inserted on the said printed form ; but the defendant declined to do so, on the 
ground, as he the defendant then expressly leminded the plaintiffs, that tlie 
said alleged contract was a merely nominal one, and tliat he the defendant 
had nothing whatsoevor to do with it ; and the [222} defendant submits that 
even if the said printed form had been originally valid and binding on the 
defendant, the alteration thereof by the plaintiffs after signature liy the defen- 
dant and without his consent, would render the same void.” The alleged 
alteration was the addition by tlio plaintiff, after the defendant signed tlie 
contract, of the words ip the margin--*' Ten days’ demurrage to be allowed at 
the rate of Rs. 250 per diem.” 

Mr. Trevelyan for the plaintiffs contended thac the rule laid down’ in 
Master v. Miller (4 T. R., 320) does not apply where the alteration is satis- 
factorily explained ; Smith’s L. C., 7th ed., 913, Vol. 1. Here the evidence gives 
a satisfactory account of the alteration. The reason of the rule is to prevent 
a person from benefiting by his own fraud, and where there is no want of Iona 
tides, the rule does not apply ; see^^^r Buller, J., 335. Here, moreover, the 
alteration is not to take effect until after the time for the performance of the 
contract has expired ; it is merely adding to tho contract what tho law would 
itself add, as the addition of the words “ on demand ” to a promissory note ; 
Aldous V. Cornwell (L. R., 3 Q. B., 573). This is an alteration the law would 
imply, and therefore immaterial. [KENNEDY, J. — It may be a question 
whether it is not a mere rule of evidence and provided for by the Evidence Act.]' 

Mr. Bonnerjee for the defendant contended that the alteration was 
a material one, and vftiated the contract ; and referred to Davidson v. Cooper 
(11 M. & W., 795 ; S.C., on appeal, 13 M. A W., 343) and Patterson v. Luckley 
(L. R., 10 Exch., 330). The Evidence Act does not assist the plaintiffs. 
The alteration here is a part of the' document itself. [Kennedy, J., referred to 
Chandrakant Mookerjee v. Kartick Ckaran Chaile (5 B. L. R.. 103).] The 
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alteration being a portion of the document, and being a material alteration, 
avoids the whole contract. 

f > 

Mr. Trevelyan in reply. — I have been unable to find any authority that this 
is a rule of evidence. Where a deed has [223] been varied, the variation does 
not divest the estate, but only alters the evidence of title : IVe/ii v. Steward 
(14 M. & W., 47). There is nothing in tlie contract to allow the defendant to 
unload salt after the contract time, so that the alteration is a new contract: it 
is quite outside the original contract : the original contract still stands, and the 
plaintiff can recover on it. 

Kennedy, J. (after finding on the evidence in favour of the plaintiff) 
continued : — The next question is with respect to the alleged alteration. As to 
that I fully believe the plaintiffs' account of what occurred, and discredit the 
defendant’s. However that may be, I do not think that the words amounted 
to an alteration or addition within the rule of English law. 1 think the altera- 
tion must ho either something which appears to be attested by the signature 
or something which, as in Davidson v. Cooper (13 M. k W., 343), altera the 
character of the instrument. 1 was not referred to authorities on what 
constitutes an alteration, but on tlie principles upon which PiquCs case 
has been extended to contracts not under seal, 1 think it must be so. 
Endorsements, marginal observations, <fec., &c., clearly do not come within 
that principle, and I think that tliis does not. Possibly, this would not 
be said to be a forgery within s. 464 of the Penal Code, cl. ‘2 ; and 
on comparison with Master v. Miller (4 T. R., 320) I think that nothing 
which would not come within that section w^ould be sufficient, at least if the 
element of fraud was proved. It is prinid facie a mere statement of a fact 
which does not appear to lie a part of the contract, or covered by the signature. 
Chunditr Kant Mookerji v. Kariick Charaii Ckaile (5 B. L. R., 103), so far is 
the only autliority 1 remember having any hearing on tliis point of the case, 
and showing what would be taken to be included. 

Even, however, if it were so, 1 think that the “ swift and simple ” provi- 
sions of the Indian Legislature has swept away Pufot's case by s. 37' of the 
Contract Act (reads). 

[224] So far as 1 could discover, and on Davidson v. Cooper (ll M. k\^., 
778), there is little doubt left, as there was there a verdict, on the plea of non- 
assffimpsit, that the doctrine is not part of the law of evidence, but of sub- 
stantive law ; if it were, however, matter of evidence, the Evidence Act would 
have equullv destroyed it. 

Attorneys for the Plaintiff s : Messrs. Sen and Farr. 

Attorneys for the Defendant : Messrs. Hernfry and Rogers. 


NOTES. 

[UNAUTHORISED ALTERATION OF D0CUMENT8-- 

Notwithstandiiig this cast-, “ Indian practice follow'^ the authorities of the Common 
Jjaw." As regards the present value of this case, the remarks of Messrs. Pollock and 
Mulla, Indian Contract Act (lUOtl), '2nd Edn. at pp. 265-271 may be studied.] 


• [Bee. S7 : — The parties bo a contract must either perform, 
Obligation of parties to or offer to perform, their respective promises, unless such per- 
contraots. formance is dispensed with oi- *excus^ under the provisions of 

this Act, or of any other law . 

Promises bind the representatives of the promisors in case of the death of such promisors 
before performance, unless a contrary intention appears from the contract.] 
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APPELLATE CIVIL. 

The 3rd December, 1877. 

Present: 

Sir Richard Garth, Kt., Chief Justice; and Mr. Justice Birch. 


Gossain Daas Chunder Defendant 

versus * 

Issur Cliunder Nath Plaintill. 


Tt tie — A dverse possession — Limi tat ion . 

Twelve years’ continuous possession of land by a wrong-doer not only bars the remedy 
and extinguishes the title of the rightful owner, bat confers a good title iipiin the wrong doer. 

Semble . — Such title may be transferred to a third person whilst it is in course of 
acquisition and before it has been perfected by possession. 

Suits for possession distinguished from suits for declaration of a particular title. 

Where a plaintilT socks to recover possession of property of which 1 m his li.uMi di ipossess- 
ed, and bases his claim on the ground of purchase, and also upon the ground of a twelve 
years’ possessory title, he is entitled to succeed if he proves his possession, even if he fails to 
prove his purchase. 

In this case the plaintiff sued to recover possession of a room and tlieuso 
of a staircase in an undivided dwelling. He alleged that the house in question 
was the property of the defendant’s maternal grandfather ; that the defendant 
possessed half of the house, and that the other half was in the possession of 
Bhugobutty Dassia, the defendant’s aunt ; that the dofejndant sold his 
half share to the plaintiff’s brother in the year 1850 ; that [225] this half of 
the house fell to the shtire of tlie plaintiff at the time of partition with liis 
brothers, and that the defendant, on the allegation of a purchase of Bhugo- 
butty Dassia’s half share, dispossessed the plaintiff of the room and staircase, 
the subject of this suit. - 

Baboo Rassikant Sein for the Appellant. ^ 

Baboo Sreenath Dass for the Respondent. 

Garth, C.J. — We think there is no ground for this appeal. The plaintiff 
sued to recover possession* of cei’tain rooms in a house, tlio whole of which he 
admits to have once belonged to the defendant, but wliich he says were sold by 
the defendant to his (the plaintiff’s) bro’^her in the year 1857 or 1858, and after- 
wards fell to the share of the plaintiff in a partition which took place between 
him and his brother many years ago. 

The evidence of the purchase of the property from the defendant was so 
weak, that it was rejected altogether by the Munsif (who found in the defendant’s 
favour) and not relied upon by the District Judge (who reversed the Munsif ’s 
judgment, and found in favour of the plaintiff). This judgment of the District 

* Appeal under cl. 15 of the Letters Patent, against the decree of R. C. MlTTER, J., dated 
the 6th February 1877, made in Special Appeal, No. *2030 of 1870, from the order of 
A. J. R. Bainbridgo, Esq., Judge of East Burdwan, dated 29th July 1870, reversing the order 
of Baboo Promothonath Banerjee, Munsif of Kutwah, dated the 30th November 1875. 
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Judge is based upon the ground that, although the plaintiff may not have legally 
established the purchase from the defendant in 1857, he has proved that he 
has been in possession of the property in question for upwards of twelve years, 
and this is in fact admitted by the defendant, whose case is, that during 
that time the plaintiff paid rent to the defendant’s mother’s sister. 

The District Judge, under these circumstances, considered, that the plaint 
tiff had made out a prhnd facie case, by showing that he had been in possession 
for upwards of twelve years, and that the onus of proving that the plaintiff paid 
rent during that time, . as alleged bv the defendant, was upon the defendant, 
lie has further found that, notwithstanding the purchase of the property by 
the plaintiff was not established, the plaintiff was entitled to a decree for 
possession upon tlie strength of his twelve years’ possession. 

The learned Judge in this Court was of opinion, that the District Judge 
was right in so holding, and we quite agree with him. 

[226] The plaintiff's case in the first instance was founded not only upon 
the fact of purchase from the defendant by the plaintiff’s brother, but also upon 
Ids long ])os3ession of tlie property for upwards of twelve years. The purchase 
he failed to prove, but the twelve years’ possession was established, not only 
by the plaintiff’s evidence, hut by the defendant’s own admission. It is true 
that this admission was accompanied by the counter-statementby the defendant, 
that during the twelve years the plaintiff had paid rent to the defendant’s aunt, 
but the onus of proving this statement was upon the defendant, and he entirely 
failed to prove it. 

Wo have, therefore, a possession by the plaintiff established for upwards 
of twelve years Jiefore the defendant’s dispossession, and there is ample authority 
that such continuous possession for upwards of twelve years not only [in the 
language of the Privy Council in the case of Gun^a Gohind Mundul v. Collector 
of the 24-Parqiinnahii (11 Moore’s I. A., 345)] bars the remedy, but practically 
extinguishes the title of the true owner in favour of the possessor. 

The construction which this Court has given to the law thus laid down by 
the Privy Council, is not only that a twelve years' possession by a wrong doer 
extinguishes the title of the rightful owner, but confers a good title upon the 
wreng-doer — see ximirunnissa Begum v. Umar Khan (8 B. L. E., 540 ; S. C., 17 
\V. R., 119) and Ram Lochun Chuckerbutty v. Ham Soonder Chuckerbutty (20 
W. R., 104) ; and this Court has gone still further, because it has held, that the 
title of the wrong-doer can be transferred to a third person whilst it is in course 
of acquisition, and before it has been perfected by a twelve years’ possession — 
see Brindalnin Chunder Hoy v. Taraciumd Bandopadhya (11 B. L. R., 237 ; 20 
W. R., 114). Whether the law as laid down by the Privy Council was meant 
to have this extended operation, may perhaps be doubted, but such a construe* 
tion of it tends to convenience in this country, and we are certainly not disposed' 
to question its correctness as applied to the present case. 

* 

^ It was strongly contended by the appolhuit that the plaintiff’s suit, ought 
not to have been decreed, because, he did not e8tab-[227}li8h his right in the 
precise way in which it was claimed, and the cases of Bijoya Debia v. Bydonath 
Dtf5(24W.R., 444) and Bamcoomar Shorne v.G'unqa Pershad Sein (14 W.R., 109) 
were relied upon in support of that contention. But these eases were very 
different from the present. They were cases in which the plaintiffs prayed 
for a decLavation by the Court that they held their land upon a partiaular 
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and as they had failed to establish that particular title, it was impossible of 
course that the Court could say that they were entitled to it. 

Here the plaintiff asks for no declaration of title. He’seoks to recover 
possession of property of which he has been dispossessed by the defendant, 
upon the strength, no doubt, of a purchase made by him, which he has not 
proved, but also upon the strength of a twelve years’ ]) 08 sessory title, which ho 
has proved, and upon which, for the reasons that wo have already given, lie is * 
entitled to succeed. 

The appeal is dismissed with co.sts. 

Apiival dis7nifised. * 


NOTES. 

[ 1. Adverse possession alone may be made fchc ha^t.s of title : — (1878) 1 O.il., 699. 

2. This is inapplicable to one of several en-owiiers deuilirii? with the inortgaRee ; — (188:1) 
7 Mad. 26. 

3. Whether trespasser can transfer any tith* ; — (1892) J6 iioin., 722.] 

[228] APPELLATE CIVIL. 

The 21U November, 1877. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justk’e Birch. 


Kali Kishore Roy Defendant 

versus 

Dhununjoy Roy Plaintiff. ' 


Practice — liight of appcLlant (respondent in lower Appellate Court) to prefer 
appeal — Act VllI of 1859, s. 119— Suit by Hindu, excluded from 
joint family property ‘-Limitation — Act IX 
of 1871, sekod. II, arts. 127, IIS. 


An appellant, who was respondent in a lower Court of appe. 1 l, is udI precluded, by rc.ison 
of his uoii-appearancc in such Court, from pr.jfi'rnng an .ippe.il to the High Court. 

In a suit by a Hindu excluded from joint family proporiv, to eiiforee a right to a sh ire 
therein brought before the 1st of October 1877, the period of liniitalioii must be coiyputed 
under, art. 127, t and not under art. 143, «»f sched. II of Act IX of 1871. 


The facts are sufficiently stated in the ludgment. 

Baboo Nilinadhub Bose for the A])pellant. 

Baboo PoravikristG* Biswas for the Respondent. 

Appeal under s. 15 of the Letters Patent, .'igainst the decree of Mr. .Tustiee AiNKJjlE 
dated the 30th of May 1877, in Special Appeal No, 39 of 1877, from the decree of C. R. (i.irrett, 
Esq., Judge of Dacca, dated 23rd October 1870, reversing the decice of Baboo Churidec Churn *■ 
Sen, Second Munsif of Manikgungc, dated the 2iid Deceiiiber 1875. 


t [ Art. 127 


Description of suit. 


T’eriud of limitation. 


Time when iioriod begkis 
to run. 


By a Hindu excluded from joint Twelve years. ... plaiiitifl claims 

family property to enforce a -j. |.(,fnj.ed his share.] 

right to share therein. j 
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The Judgment of the Court was delivered by 

Garth, C.J.» (Birch, J., concurring ), — A preliminary objection has 
been taken to ttie hearing of this appeal, that as the present appellant, who 
was the respondent in the Court below, did not then appear, he is not entitled 
to be heard in this Court ; and s. 119 of the Code of Civil Procedure has been 
. relied upon as an authority for that position. No case showing that s. 119 
applies to such a case as the present has been cited ; and looking at the 
language of the section, it appears to us to apply only to the case of a defendant 
who does not appear in the Court of First Instance, and not to that of a respon- 
dent who does not appear in a lower Court of appeal. Moreover, we find, that 
a [ 229 ] Full Bench of the Bombay High Court, in the case of Ramshet v. 
Balakrishna (6 Bora. H. C. Eep., A.C., 161), has decided, that a special appeal 
lies where the respondent did not appear in the first appellate Court, and that 
s. 119 does not apply to such a case ; and we also find, that in two cases before 
this Court, — one the case of Omda Bibec v. Acourie Shtg (7 \V. R., 425), deci- 
ded by Mr. Justice Jackson, and the other the case of Tara Ghand Gkose v. 
Amurd Chunder Ghowdhrg (10 W. R., 450), decided by Mr. Justice 
Macpherson, — the same point has been ruled in the same way. 

These authorities being quite in accordance with our own view, we consider 
that this preliminary point is untenable, and we proceed to decide the appeal 
' upon the merits. 

If we had only to consider the grounds upon which Mr, Justice Ainslie’S 
judgment appears to have proceeded, we should have felt some doubt as to 
whether we could altogether agree with him. But there is a very important 
point which Mr. Justice AlNSLiE did not find it necessary to enter upon, which 
appears to us to^ disclose a very serious error of law which has pervaded this 
case from its commencement. 

The plaintifif, who is a Hindu, claimed a four anna share in a joint family 
property, of which he admitted that the defendant was one of the do-sharers ; 
and ho alleged that he had been excluded from his share by the defendant. 
The defendant, on the other hand, claimed the whole talook as his own, 
denying that the plaintitl had any share in it. 

It seems to have escaped the attention of the Courts below that if the 
plaintiff wore right upon the merits,— that is, if he were entitled to the four- 
anna share which he claimed, and had in fact been excluded from it by the 
defendant, — the clause in the Limitation Act of 1871, which w^ould be applicable 
to the case, would not bo the ordinary one of twelve years under art. 143 of 
the second schedule, but the 127tii article of that schedule, which provides for 
the case of a Hindu, excluded from joint family property, seeking to enforce a 
right to his share. That article provides, that tiie period of limitation 
shall be twelve years, not from the time of the plaintiff’s exclusion, 
*but twelve years from the time when the plaintiff’ claims and is refused 
[ 230 ] his share. Consequently, if a plaintiff has been excluded for fifty years, 
and he then claims his share and is refused, he would have twelve years from 
th^timo of such refusal to bring his suit ; or, in other words, he would have 
sixty-two years from the time of his exclusion ; and if he never claims or is 
refused, the period within wdiich lie may bring his suit appears to be indefinite. 
This apparent inadvertence has been rectified in the present Limitation Act. 

Now in this case the Munsif, instead of ^ dealing with the question of 
limitation under art. 127, has raised an issue, “ whether or not the plaintiff 
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had been in possession of the disputed share of talook Mahadeb Kai at any 
time within twelve years next immediately before the institution of the suit.” 
This evidently was an error of law. The Munsif then found* upon the merits 
in favour of the plaintiff, and decreed his claim. The District Judge upon 
appeal says that he is disposed to agree with the Munsif as regards the merits 
of the case, at least, that is what we understand him to mean. His words 
are : ‘The Munsif seems to have thought the plaintiff’s case very plain, and 
decreed it. Now I agree so far, that it does appear that there is a just claim ; 
but at the same time I do not think that the evidence on which the Munsif has 
relied is nearly as strong as he thinks.” He goes on to comment upon th® 
evidence, and finds that there is not sufficient proof that the plaintiff had 
been in possession of his share within twelve years before suit. He then, at 
the instance of the plaintiff, adjourns the case, in order that the defendant 
himself might he examined, and having heard his evidence, he says: “ I see no 
reason to change the view I formerly took of the case — namely, that the plain- 
tiff has failed to prove that he was in possession within twelve years before 
the date of suit” ; and then he eoncludes his judgment in this way : -‘‘It 
lies upon the plaintiff* to prove that he was in possession within twelve years 
of the date of suit, and I am of opinion that, as ho has entirely failed to show 
this, his suit must be dismissed.” It is clear, therefore, from the w'ay in which 
the issue as to limitation has been dealt with by both ’the lower Courts, that 
neither the Munsif nor the Judge was aware that art. 127 of the second 
schedule applied to a case of this kind, [231] and as this error has pervaded 
the whole of the proceedings from the first, the proper course will be, to send 
the case back for re-trial to the Court of First Instance. 

The attention of the Munsif must he drawn to the fact, that if the plaintiff 
is entitled ui)on the merits to any share in this joint property, ‘and has at any 
time been excluded from it (which appears to have been the Munsif’s finding 
on the trial), the plaintiff would have twelve years to bring his suit, not from 
the time of his exclusion, but from the time when he claimed and was refused 
his share, and if ho has never claimed or been refused his share, then he 
might bring his suit at any time. The Munsif will frame a fresh issue or 
issues on the point of limitation, having regard to the judgment of this Court ; 
and will re-try the case upon such issue or issues, both parties being at 
liberty to adduce further evidence upon the points so raised. In case of an 
appeal from the Munsif, the District Judge will, of course, bo at liberty to 
rehear the whole case upon the merits. The costs will abide the event. 

, Case remanded. 


NOTES. 


[STATUTORY CHANGES— 


Art. 127, fich. II of Act IX of 1877 — same under Act IX of lOOfl, Art. 127 : — 


Description of suit. 


I 

Period of limitation. I 

. . I 


Time when period 
begins to run. 


By a person excluded from joint! 
family property to enforce a rightj 
to share therein. 1 


Twelve years 


.. ! When the exclusion becomes 
'■known to the plaintiff.] 
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APPELLATE CIVIL. 

* ♦ 1 

The noth 1877. 

•Present : 

Mr. Justice Markry and Mr. Justice Prinsbp. 

Monohur Doss Plaintiff 

versus 

‘ McNag^bten One of the Defendants. 

Indigo Factories — Mortgage — Liability 0/ creditor of Factory — 

Lien by custom. 

A sold to R, thu proprietor of an indigo concern, of which C was a mortgagee, certiain 
bags of indigo seed. The agreement of sale contained no provision pledging the crop of indigo, 
the product of the seed, as a security for its price. Subsequent to the sale and after the seed 
had boon planted, C, undet a decree on his mortgage, obtained possession of B’.s factory. In 
a suit by A against D and C for the price of the indigo seed, Held that, in the absence of any 
agreement by C to pay the debts of R C could not be held liable. 

There is no lien by custom upon an indigo factory, or upon the produce of an indigo 
factory, in respect of any debt of the factory. 

X 2 B 23 This was a suit for the recovery of Bs. 2,563-12, the value of 
certain bags of indigo seed. The plaint also asked for the realization of the 
money due by the sale of the prepared indigo cakes, the product of the seeds, 
or for a declaration of the plaintiff’s right to a charge on the cakes in accord- 
ance, as it alleged, with the practice of indigo business. The seed was sold by 
the plaintiff to the defendant Fitzpatrick, the proprietor of the Paigatnpore 
Factory. The evidence of such sale was a “sata,” or written agreement, which 
however, contained no provision pledging the crop of indigo, the product of the 
seed, as a security for its price. While the crop was still on the ground, the 
defendant McNaghten took possession of the factory under a mortgage decree 
obtained against the defendant Fitzpatrick. The Court of First Instance 
dismissed the plaintiff’s claim as against the defendant McNaghten, on 
the ground that there was no agreement, express or implied, that he should 
be liable for the debts of his mortgagor. The lower Appellate Court upheld 
this decision, and the plaintiff preferred a special appeal to the High Court. 

Mr, •/. D. Bell (with him Baboo Jodu Nath Roy) for the Appellant.— The 
assignee of the indigo concern can be made liable for the price of the indigo 
seed. A mortgagee in possession is like an assigneejn bankruptcy. Here the 
mortgagee has realized the advantage from the crop, the outturn of seeds sold to 
his mortgagor, and is, therefore, liable for the price — Kearnes v. Bhawani Ckaran 
Mitter (B. L. R., Sup. Vol., Part I, 54). The indigo crop being olearlxi for the 
benefit of both mortgagee and mortgagor, the cost of production is a charge on 
the factory, not a personal debt. The mortgagee takes subject to encumbrances : 
Maepherson on Mortgages, 109 ; see also an unreported ease, No. 51 of 1874, 
Kemp and Birch, JJ., and Jowadunessa Satudai Khandan v. Jhaman Lall 
Misser (23 W. B., 158). 

Mr. Fergusson for the Respondents.— Unless the assignee has notice of the 
debti he is not hound. The assignee must be found with some knowledge. 

• Spooial Appeal No. 1853 of 1876, again.stthe decree of E. S. Mosley, Esq., Officiating 
Judge of Zillah Bhagulporc, dated the 6th of .Tune 1876, affirming the decree of Baboo Mothura 
Nath Gupta, First Sultordinate Judge of that district, dated the 26tb of November 1875. 
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Mr. Bell in reply. 

The Judgment of the Court was delivered by 

Hwkby, J. — In thia case the plaintiff is a person who suppUed seed to an 
indigo factory. While that seed was in the ground, the mortgagee of the owner 
of the factory took possession of it, and I assume that he also took the crop which 
was produced by the seed. The person who sold the seed is plaintiff in this * 
suit, and he sues the mortgagee, Mr. McNaghten, and also the mortgagor, 
Mr. Fitzpatrick, to recover the value of the seed. Botli the Courts below have 
held that the mortgagor is liable, but that the mortgagee is not. The 
plaintiff appeals. 

Now it is not necessary to advert to the exact terms of the plaint, as 
Mr. Bell, in arguing for the plaintiff, says that he is not bound by the 
precise terms of the plaint, and has argued the general question whether, under 
these circumstances, the mortgagee in possession can be made liable for the 
price of the seed. 1 think he has failed to show that he can be made so liable. 

Before considering the Full Bench decision that has been referred to, I 
will clear the case of one preliminary point, —namely, that there is not in this 
case any pledge of the crop of indigo which was grown out of this seed by the 
owner of the factory to the plaintiff. Mr. Bell read the “ &ata ” to us, and it 
does not seem to us to constitute any such pledge. Therefore, that distinguishes 
the case from two manuscript judgments which wore road to us in Regular 
Appeal No. 51 of 1874, and the case of Jowadnnessa Satiidai Khandan v. 
Jhaman Lall Misser (23 W. R., 158). 

But then it is said thati quite independently of any arrangement of that 
kind between the seller of the seed and the owner of the factory, there is in the 
case of an indigo factory a right to recover the price of the seed from the 
mortagagee in possession. 

Now I think the Full Bench ruling which has been quoted lays down two 
things. I think we must now take it to be the law of this country tliat there 
is no lien by custom or otherwise upon the factory or upon tlie pioduce in 
respect of any debt of the factory. And I think that that decision further lays 
down that the purchaser of an indigo factory is liable only for those debts 
which, as between hiinself and the vendor, he has agreed to pay. At page 59, 
Bengal Law Reports, Full Bench Rulings, Part I, [234] it is said : — “ Looking 
to general principle, as well as to the authorities in the late Sudder Courtr and 
particularly E. D. De Sarun v. Wooma Chum Seth (S. D. A., 1858, p. 1814), 
there seems no ground whatever for saying that the back rents of a firm, the 
lease of which had expired before the sale of the factory, can be considered as 
a lien on the factory an*d other property belonging thereto in the hands of a 
purchaser.” No doubt, that particular subject of remark is back rent, but I 
think the same principle applies to any other debts of the factory. And further 
on it 'is said : We have already seen that if, as in the present case, the 
purchaser, by the contract of sale, takes over the assets of the factory, and 
agrees to pay the debts, the creditors may adopt and avail themselves of the 
contract in their favour. It is hardly suggested that there is any local or 
special custom which carries the liability of the purchaser further than tins. 
Indeed, any such custom would be certainly at variance with the general law 
applying to the case of in-coming and out-going partners. The rule applying to 
such cases is stated in Lindley on Patnership, Vol 1, page 314, ed. 1860. A 
person, who is admitted as a partner into an existing firm, does not, by his 
entry, become liable to the creditors of the firm for anything done before he 
became a partner.” 
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Now there is, undoubtedly, one decision of the Sudder Court which goes 
so far as to say that there is a lien on the factory. And one of the learned 
Judges who gave bis opinion in the Fiell Bench case seemed still to think that 
there was a lien on the factory. But I think that only brings out the decision 
of the majority of the Court all the more strongly. It appears to me clear that 
the majority lay down that, according to law of this country, there is no such 
lien. Then how does the case stand ? It is simply a question — did the mort> 
gagee, by any contract between himself and the mortgagor, make himself liable 
for this debt ? There is no evidence, as far as I can see, nor has any been 
suggested, that the mortgagee ever undertook to pay this debt. It would be 
exceedingly unlikely that the mortgagee should agree to pay the debts of the 
factory. His position is quite different from that of a purchaser. He does not 
mean to retain the factory in his own [235] hands as the purchaser does ; what 
he intends to do is merely to work out the debt due to himself. Mr. Bell argued 
that the position of a mortgagee is stronger than that of a purchaser. I do not 
see any principle under which a mortgagee can be made liable for such a claim 
as this unless upon the principle laid down by the Full Bench that he has 
undertaken to do so. 

Therefore, on these grounds, I think the decision of the Court below was 
right, and this special appeal ought to he dismissed with costs. 

Prinsep, J.— 1 am of the same opinion. 

Appeal diamissed. 
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[ S Oal. 18S ] 

FULL BENCH. 


The 11th Septeml)er, 1H77. 


Present ; 

Sir Richard Cartii. Kt., Chief .Tustick, Mh. .lirs-ricK .Tackson, 
Mr. .Justice Macpherson, Mr. .Justice Mahkby and 
Mr. .Justice Ainslie. 


Cliunder Cooraar Roy and otliers Decree- lioldei s 

vermut 

Bl)0(4ol)uUy Prosonno Roy and another Judgmeiit-delitors. ' 


[---■=1 C. L. R. 2S.] 

LnnUalum Act (IX of 1H71), sched. II. art. 107 - “ Aii/iliiiiifi to enforce 
thcilccree" — Application “ to keep the decree in force " 

- Act VIII of 1869, . 9 . iil 2. 

The words “ applying to enforce the decree/* in Act IX of 1871, sched. 11, art. 167. 1 

Miscellaneous Regular Appeal No. 386 of 1876, aganist the order of H. T. I'riiisnp, 
Esq,, .Judge of Eillah Hooghly, dated the ilHth of August 1876. 

T tSched. II, Art. 167. .Act IX of 1871 

^ , ... Time when period begin K 

Description of application. Period of limitation. 

The date of the decree or 
order, or (where there lia.s U‘en 
an appeal) tlie date of the final 
decree or order of the Appelliite 
Court, 

or (where there has been a 
review of judgment) the date 
of decision passed on the 
i review, 

or (where the application 
iK'xt hereinafter mentioned 
lias been made) the date of 
iippl,\ mg to the Court to enforce 
or keep in force the docnie or 
. order, 

or (where the notice next 
hereinafter made has been 
issued) tho date of issuing a 
notice under the Code of Civil 
Procedure, section 210, * 

or (where the application is 
to enforce payment of an instal- 
j ment which the decree directs 
I to oe paid at a specifiod date) 
I the date so specified.] 


For the execution of a decree Three > eai^J 
or order of any Civil Court not 
provided for by No. 


1 CAl*.— 104 
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mean* the application (under s. 212, Act VIII of 1869, or otherwise) by which proceedings 
in execution are commenced, and not applications of an incidental kind made during 
the pendency of such proceedings. ^ 

In cases governed by Act IX of 1871, a decree-holder who has applied to the Court 
siinpliciter “ to keep the decree in force,*' ynay, within three years from the date of such last 
named application, obtain execution of his decree. ^ 

The facts of this case and tlie authorities cited appear in the JuiKiMENT 
of Ainslie, referring the case to a Full Bench. 

Ainslie, J. — On the 22nd February 1875, the decree-holder applied, 
under s. 212, .Act VllI of 1859, to put his decree [2363 into force. The 
Judge below holds that the application must be dismissed under the Limitation 
Act, sc bed. II, art. 1G7, cl. 5, because the last application for execution under 
s. 212 having been filed on the 21st December 1871, notice under s. 21G 
was issued on the 17th January 1872, and the time limited for renewing the 
application is three years, commencing from that date. 

This appeal is brought to have it determined whether applications 
subsequent to the 2 1st December 1871, and in furtherance of the pro- 
ceedings then set on foot, are not applications to enforce, or beep in force, 
the decree. There was an application for attachment of property made, after 
issue of notice under s.* 21G, on Ist February 1872. A writ of attachment was 
issued on 16th, and returned with certificate of execution on the 28th idem, and 
on the 29th an order was recorded requiring the judgment-creditor to deposit the 
costs of proclamation of sale within s^ven days. Up to this time there was 
nothing that can, on any construction, come within the meaning of the words 
“ application to enforce or keep the decree in force ” done within three years 
next before 22nd February 1875. Tlie further proceedings were : payment 
into Court of tlie costs of proclamation of sale by challan on the 4th March 
1872 ; order for sale on 20th April, and proclamation accordingly ; sale on that 
date : and application on the following day by the decree-holder to take the 
sale proceeds out of Court . This last I cannot hold to be an application to 
enforce or keep tiie decree in force. As far as the debtor was concerned, the 
proceedings had terminated — Maharajah of Burdwan v. Luckee Monee Debee 
(8 W. R., 359), Jtigqui Mohinee Dibee v. Bam ChancT Ghose (9 W. R., 100) ; 
and the money was held in deposit on account of the decree- holder, who could 
leavS it lying in the treasury or take it out at his own convenience. If this is 
to bo deemed an application within the meaning of the clause, it is in the 
power of the creditor to extend his time by not drawing money which has 
completely passed from the control of the debtor, -and is in fact his own. 

There remains the payment of money into Court for the purpose of 
causing issue of proclamation of sale under the [237] order of 29th February. 
The first question is, whether this was an application at all ; the next, whether 

* [Sec. 212 The application for execution of a decree shall be in writing, and shall 
contain in a tabular form the following particulars, namely the 
Form of application for number of the suit, the names of the parties, the date of the 
esfficution of a decree, decree, whether any appeal has been preferred from the decree 

* ^nd whether any and what adjustment of the matter in dispute 
has been made between the parties subsequently to the decree : the amount of the debt or 
damages due upon it, or other relief granted by the decree ; the amount of costs, if any were 
awarded : the name of the person against whom the enforcement of the decree is sought and 
the mode in which the assistance of the Court is required, whether by the delivery of property 
specifically decreed, the arrest and imprisonment of the person named, or attachment of his 
property, or otherwise, as the case may be, (Amended in Act XXIII of 1861, sec. 15. J 
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it was one to enforce or keep the decree in force. I think it must be taken that 
the chalian by which money was tendered for the costs of issue of proclamation 
of sale, when taken in connection with tlie original applicajioii to execute the 
decree by attachment and sale, and the attachment effected and order there- 
upon, was an application to the Court to. proceed with the execution of the 
decree; it is tijjerefore necessary to go on and try the second question. 

The learned Legal Remembrancer, who appeared for the appellant, pointed 
out the difference of the words used in the first and third columns of the 
schedule under art. 167. As to the entry in the first column, headed “ description 
of application, it is beyond doubt that the words for the execution, ” 
apply to applications under s. 212. It was contended that if the words “ apply- 
ing to the Court to enforce ” are meant to be restricted to such applications, 
the language in the third column would have followed the form used in the 
first column, and have run as follows — or to the same oHoct —“or (when the 
application next hereinafter mentioned has been made) the date of applying 
to the Court under s. 212, Code of Civil Procedure, to enforce the decree, or 
otherwise aiiplying to keep it in force.** 

In the parenthesis in the schedule, the wonl “ aiiplication ” is used in the 
singular, but it is manifest that more than one kind of application is con tern - 
jilated. The words “ to keep in force ” do not apply to an application under 
s. 212. They may be intended to apply to such applications as those suggested 
by Mr. justice Markhy in the case of Rajah Nilmonaif Sniff h Deo v. Nilcomul 
Tuppadar (25 W. R., 546), hut with that I am not now concerned. The use 
of tlie singular is, therefore, in no way inconsistent with a construction of the 
woixis “ applying to enforce, *’ which shall include more than one form of a];pli- 
cation. Moreover, the absence of such reference to the section of the Code as 
occurs in the next following clause of the same article, and the change of expres- 
sion from “ application for execution ” to“ applying to enforce ” may leasonably 
be presumed to be [238] intentional and to have a purpose, and the construc- 
tion contended for by Mr. * Bell certainly gives effect to the varied form of 
expres.sion. It cannot be said that the position of the clauses indicates a 
restricted construction of the earlier clause, inasmuch as the later clause 
provides for an extension of time by reference to a i)rocoeding of later date 
than an application for execution, for this is to ignore the application to keep 
in force which, apparently, may bo many months, possibly throe years, later 
than either the application to execute under s. 212, or the notice under 216. 

The law of limitation being a Statute in restraint of right, must, in case of 
doubt, be construed favourably to the riglits restrained, and it seems to me that 
any application in furtherance of an application to put i decree into execution 
may be held to be an application to enforce the decree. If it becomes necessary 
to apply to the Court to take some further step in execution proceedings already 
started, that is really an application to enforce. 

The reported cases on this article of the schedule brought to my notice 
are not numerous ; and of these only two directly bear upon the i)resent 
question. These are the cases of Faez Btiksh Choivdhry v. Sadiit Ah Khan 
(23 W. R., 282), decided by Jackson and McDonelIj, JJ., and Rajah 
Nilmoney Singh Deo v. Nikomul Tuppadar (25 \V. R.,' 546), by Markhy and 
McDonell, JJ. 

The other cases brought before me were : — Gourec Sunkur Tribedee y, 
Arman AU Ckowdhry (21 W. R., 309). Eshan Chimder Bose v. Prannath 
Nag (14 B. L. R., 143 ; s. c.. 22 W. R., 512), Baboo Pyaroo Tuhobildarinee v. 
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Syiid Nazir Ilossein (23 W. R., 183), Shaikh Subhan AU v. Shaikh Sufdar 
All (24 W. R., 227), Abdool Hekimv, Shaikh Assentoollah (25 W. R., 94), 
Jibhai Mahipati v. Parbhu Bapu (l.'L. R., 1 Bom., 59). 1 will examine 

these first : — 

Gouree Sunkur Trtbedee v. Airman aHI Chowdhry (21 W. R., 309) was 
decided by CoucH, C. J., and JACKSON, J. This case only decided that as the 
application relied on was not an application under s. 212, it did not serve 
to keep the decree in force. [239j It was said that the provision in 
art. No. 167 must be held to require an application to be in accordance with 
s. 2UL2. That is the least tliat must be done, supposing that the decisions about 
hondfides should be hold to be not applicable now. All that can be gathered 
from the report is, that the decree-holder was probably relying on some 
informal application for execution, and not on an application following and 
subsidiary to a regular a])plictition under s. 212. The report does not state 
the facts. But this is the view of the case taken in the Bombay case to be 
referred to hereafter. 

The next case, Efihan Chunder Bose v. Prayinath Nay (14 B. L. R., 143 ; 
S. c., 22 \V. R., 512), was decided by a Full Bench. The case was referred to a 
Full Bench by Jackson and McDoNELL, JJ. Jn the referring order, 
Mr. Jackson said that it had been pressed on them that because every applica- 
tion made after the period of limitation prescribed for it must fail, therefore, 
conversely, every application m.ade within that period is a good application to 
stop limitation running ; and that another Bench (MarKRY and MlTTER, JJ.) 
had held that this is now the law, and that all questions of bondfides are 
excluded. Pointing out the resulting unlimited delays that might be brought 
about, he asked for a decision on the question of bonafides. The Full 
Bench unanimously held that the provisions of the present law are absolute and 
irrespective of any question of honafiidcH. 1 may observe (though it refers more 
properly to an earlier part of this order) that Mr. Justice JACKSON expressly rests 
his judgment on the ground that the silence of the Legislature on the question 
of bona tides must lie taken to have been intentional. 

The next case cited, Baboo Pyaroo Tiihobildarmee v. Syud Nazir Hossein 
(23 W. R., 188), is scarcely connected with the present question in any way, 
and I shall pass it by as immaterial. 

Shaikh Subhan Alt v. Shaikh Sufdar JlLi (24 W. R., 227). This case also 
is unimportant. Apparently there was notliing which could be called an 
application after the issue of notice under s. 216 on the I5th April 1871, up bo 
20th July 1874, when the fresh application for execution was put in, though 
the former case was not struck ott the tile till 24th ’August 1871. 

[240] Abdml Ilekim v. Shaikh A-issentoollah (25 W. R., 94). The former 
application was on 31st October 1868 ; notice was issued on the 20th 
November 1868, and the new application .was on the 28th November 1871. A 
petition of 12th December 1868 was relied upon as suflicient to save the case 
from the operation of the statute, but this was rejected on the ground that 
the decree-holder did not thereby apply to enforce execution ; he simply 
pra^d that the matter of the execution applied for on 31st October 1868 
should be disposed of , along with an application for an execution he had made 
in another suit. 

Jibhai Mahipati v. Parbhu Bapu (I. L. R., 1 Bom., 59). The last appli- 
cation for exception was in February 1868. The proceedings thereon lasted till 
10th September 1871, when they were brought to a close by an order setting out 
that all the money due had been received, except Rs. 20-13-3, which there was 
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then no prospect of realizing. On the 30th September 1871, a petition was put 
in, which was afterwards relied on as bringing tiie next application for execution 
made on 19th October 1872 within time. •The Court citing the Calcutta case — 
Gourcc Sunker Trihedee\. Arman Ali Ckowdhry (21 W. K., 309) —held that 
it was not an application to execute at all, and was itself out of time. 

I now come to the two cases directly on the question before me. The 
second merely follows the first, and it will he convenient to notice it first. 
In Rajah Nilmoney Singh Deov. Nilcomul TuiJpadar (25 W. 11., 546), the appli- 
cation to execute was made on 29th December 1H73 * the last jirevious appli- 
cation was on 10th September 1870. A notice under s. 216 issued on this ; tfie 
date is not given, hut it seems to have been admitted that it was not within 
three years. Ft was suggested that further proceedings might have been taken, 
but this was not enquired into. Mr. Justice in delivering judgment, 

said : The case of Facz Bukah Chowdhry v. Sad»it Mi Khan (23 \V. R., 282) 

decides that, under the new law of limitation, when proceedings have ))oen 
had subsequent to the application to execute tlie decree and to the issue of 
notice, limitation does not [241] run from the date of anv such subsequent 
proceedings, but only from the date of the first application to execute the 
decree, or from the notice, as the case may ho.” That is a decision of a Division 
Hench of this Court in which Mr. Justice McI^ONKLL was a party, and 1 
should not feel justified in departing from it. 

This brings mo to the last case to bo noted, Faos Buksh Chnwdhnj v. Sadiit 
Ali Khan (23 W. R., 282), decided by Jackson and McDoNKLii, JJ., wliich 
governed the case just cited. The application before the Court was in Sep- 
tember 1S73, the last preceding one in August 1870. It was urged that, under 
that application, proceedings had l)eon taken, property sold, and money 
recovered : l)ut it was held that “ the Act does not allow limitation to run from 
the date of such proceedings, hut only from the date of tlie ajijilication.” Why 
the Court held the api)lications-to enforce a decree mentioned in art. 167, cl. 4, 
to be limited to applications under s. 212, is not stated. 

That the decisions as far as they go, run one way, must ho admitted, but 
the principle of construction has been discussed in none of them , and with 
the greatest respect for the example of rny learned brother Maukhv, I think I 
shall not be uselessly wasting the time of the Court by placing the question, 
which it is of iinrnonso importance to get finally settled, before a Full Dench. 

The applications 1 refer to as subsidiary and in furthoranco of the enforce- 
ment of a decree, and which appeal to mo to bo applications to enforce within 
the meaning of cl. 4, art. *167, are such applications as for attachment after 
issue of notice ; for proclamation of sale after attaciimont ; for further procla- 
mation after temporary stay of proceedings ; in shoi t, all applications the 
expressed purport of which is to procure something to he done by the Court 
which is necessary to carry into effect, give force to, or enforce the primary 
application for execution under s. 212. 1 use the words expressed purport 

designedly to avoid any doubt wliether 1 arn not coming into conflict with tljp 
Full Bench decision in the case of Fshan Chundcr Lose v. Prannath Nag 
(14 B. L. R., 143 ; S.c., 22 W. B., 512). " I do not mean to raise any question 
of the bond fides of the petitioning decree- holders, if the terms of any application 
subsi- [242 ]diary to and in furtherance of an application under s. 212 set out 
and ask for something which is material to the progress of the execution. 
As at present advised, I believe it to be a sufficient application under the 
Limitation Law. 
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The question, then, may be stated in the following terms : — Under the 
terms of cl. 4, art. 167, sohed. II of the Limitation Law, is not an application 
to the Court to have something done«for the purr)ose of carrying on and giving 
effect to a pending application for execution of a decree made under s. 212 of 
the Code of Civil Procedure an* application from the date of which a fresh 
period of limitation runs ? 

It is scarcely necessary to say, as the order of reference implies it, that, 
in ray opinion, the question of limitation was open for consideration by the 
Judge, and that an admission by one of two co-debtors could not operate to 
prevent his giving effect* to cl. 4, art. 167, sched. II of the Limitation Law. 

Morris, J.- I think that the question raised by my learned colleague as 
to the effect of cl. 4, art. 167, sched. 11 of the Limitation Act, should very 
proj)erly he referred for the decision of a Full Bench of this Court. 

The Senior Government Pleader (Baboo Annoda Persad Bannerjee) and 
Baboo Sr math Dass for the Apijellants. 

Baboo Mohini Mohnn Roy and Baboo Jw/yut Chnndcr Bannerjee for the 
Hespondents. 

The following Judgments were delivered by the Full Bench : — 

Garth, C.J. — We are of opinion that “ applying to enforce the decree " in 
art. 167 means the api)lication (under s. 212, Code of Civil Procedure, or other- 
wise) by which proceedings in execution are commenced, and not applications 
of an incidental kind made during the pendency of such proceedings. 

But we also think that some meaning must i)e given to the alternative 
expression keep in force’' occurring in the same article, and tiiat consequently 
in cases governed by Act IX of 1871, a decree- holder who has applied to the 
Court simpficiter [243] ' ‘ to keep the docrf3e in force ” may, within three years 
from the date of such last-named application, obtain execution of his decree. 

Ainslie, J. — 1 accept the decision of my learned colleagues as the proper 
answer to the question put. 


MOTES. 

[Sl'c infra for Notes under I. L. R. 8 Cal., 716.] 
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APPELLATE CIVIL. 

The ii4th Noveniher, JS77. 

Present :• 

Mr. JiTSTiciE Markby anh Mr. .L’stkie Mitter. 


Madhub Chunder Giree Defendant 

i^ersiis ^ 

Sham Chand Giree PlaintiiT. ’ 


fin the Matter of the Petition of Madhuh Chunder Giree. J 

Superintendence, of High Court — ‘^4 and ^5 Viet., c. 1 04, ft. 15— Act 
XX] II of im, ss. A>6* and :i5A 

The High Court will not, tinders. 1.5of 24 and 25 Vict., r. 104, intorforp with judgments, 
deorees, or orders of a lower Court on the bare ground that they are erroneous at law, or are 
based upon a wrong conclusion of facts ; then* must bo srnne sp{*ci:il ground justifying the 
High Court to exercise such pow’ors. 

Where the appellant has a remedy by regular suit, the Court is reluctant to interfere. 
This was a suit under s. 15 of Act XIV of 1859, for recovery of possession 
of certain immoveable property. The defendant was formerly Mohunt of the 
Tarokessjur, and as such was in possession of the temple and its appurtenances, 
including the oBicial residence of the Mohunt, and of large landed estates, the 
property of the endowment, as also of some other landed i)roporty, the private 
and individual property of the Mohunt. On the 24th Noverni)er 1873 the 
defendant was convicted by the Court of Sessions of tiie ofTence of adultery, 
and was sentenced to three years’ imprisonment. On the defendant’s con- 
viction and imprisonment, the plaintiff, who was at the time the defendant’s 
senior disciple, took possession of the ofliceof Mohunt, and remained in posses- 
sion not only throughout the three years’ imprisonment of the defendant 
(8443 (which expired in the latter part of November 1876), but until the 
22nd December following, on which date the defendant re-entered the temple 
premises, and resumed possession of them and of the landed properties. The 
re-entry was complained of by the plaintiff as an illegal act, and heathen 
brought a suit, to reinstate himself under Act XIV of 1859, in the Court of 
the District Judge of Hooghly. The plaintiff’s contention w^as, that he was 
without his consent unlawfully dispossessed during a temporary absence, and 
that the defendant re-entered by force ; and a number of cases were cited 
in his favour including the case of Protah Chunder liurrooah v. Ranee 
Rule No. 1023 of 1877, agiunst the decree of J. \\ (Jrant, Ksq., District Judge of 
Hooghly, dated 28th August 1877. 

f [See. 26 .—No appeal shall lie from any order or decision 
No appeal from order or Jp instituted under sec. 15, Act XIV of 1869 (to 

decifuou u,nd(^ section 15, provide for the limitation of suits), nor shall any review of any 
Act XJV of 1869. decision be allowed. ^ 

Sec. 36 The Budder Court ma\ call for the record of any 
Sudder Court may call case decided on appeal b> any Subordinate Court in which no 
for TOOord of lower Appol- further appeal shall lie to the Sudder Court, if such Subordinate 
late Court, luid set aside Court shall appear in hearing the appeal to have exercised a 
its decision, though no jurisdiction not vested in it by iaw, and the Sudder Court may 
appeal shall lie to tMb set aside the decision passed on appeal in such case by the Sub- 
Sudder Court. ordinate Court, or may pass such other order in the case as to 

such Sudder Court may seem right.] 
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Kyanteswarree Dabee (2 W. R., 250), which laid dowa that the remedy 
afforded by s. 16'" of Act XIV of 1869 was a special one contrived to discourage 
lawless acts of ouster by depriving the dispossessor of the privilege of proving 
a better title. 


The defendant denied the forcible entry, stating that he returned peaceably 
and at the invitation of the plaintiff ; and further pleaded that, by certain 
arrangements made between him and the plaintiff when defendant’s conviction 
seemed probable, tlie plaintiff was constituted the defendant’s agent, and held 
possession throughout only as such ; and, therefore, that his possession was 
that of his principal, who, it was contended, was entitled to eject the plaintiff 
— tiansey v. Brydges (M. and W., 442). As to the particular terms of s. 15, 
it was argued that, as the words “ notwithstanding any other title ” are used, 
the issue was not limited to hare possession, hut to the possessory title, and 
that therefore a person sued under that section might prove such title ; and as 
to the words “ otherwise than by due course of law,” it was maintained that 
they only meant illegally,” and tliat there was nothing illegal in a man 
entering upon hre own ijroperty. It was further contended that the intention 
of the Legislature that title to possession was maintainable under this section 
was manifest, by comparing it and the possessory section of the Criminal 
Procedure Code with Act IV of 1840, the two- fold provisions of which are 
reproduced one in each of the subsequent laws, the criminal law providing for 
maintenance of de facto possession, [248] while the limitation law allowed 
the title to possession to be proved lastly. In support of these arguments 
the following cases were quoted by the defendant : — Protah Chunder Bimooah v. 
Ranee Kyanteswarree Dahee (2 W. R., 250) ; Bagram v. The Collector of 
Bulloah (W. R. Gap No. 1864, 243) ; and In the matter of the Petition of 
Sutherlayid (9 B. L. R., 229 ; S.C.. 18 W. R.. 11). 

The District Judge, Mr. J. P. Giant, decided, that all the questions put in 
issue, except tiioso relating to the anterior possession of the plaintiff, his dis- 
possession by the defendant, and the manner theieof, were irrelevant ; and 
ordered that the plaintiff’ should recover possession. 


On the 3rd September 1877, the defendant applied to the High Court by 
petition, praying that the judgment of the Judge of ilooghly should beset aside, 
and that he should be directed to try the proper issues involved ; and that, in 
the rfneantime, all proceedings should be stayed, and the Advocate- General 
obtained a rule calling upon Sham Chand Giree to show cause why the 
judgment of the District Judge of Hooghly should not be set aside on the ground 
that the petitioner (the defendant) was entitled to have a decision upon the 
question raised in the said suit, as to whether or not the possession of the 
plaintiff was in law the possession of the said petitioner (defendent), and 
whether that being so, the plaintiff was estopped from setting up an 
adverse title. 


Person unlawfully dis- 
{x}HseAfied oi immoveable 
pr^erty may recover 
p^ession, nolwithstand> 
ing any title that may be 
set up. 

Suits for dispossession to 
bo brought wtthin s i x 
months. 

Suit to establish title 
not to be affected. 


* [ See. 15 : — If any per'<on shall without his consent have 
been dispossessed of any immoveable property otherwise than by 
due course of law, such person or any pi^rsoii claiming through 
him shall in a suit brought to recover possession of such property 
be entitled to recover possession thereof, notwithstanding any 
other title that may be set up in such suit, provided that the 
suit be commenced within six months from the time of such 
dispossession. But nothing in this section shall bar the person 
from whom such possession shall have been so recovered or any 
other person instituting a suit to ostal^lish his title to such pro- 
perty, and to recover possession thereof within the period limited 
by this Act. (Modified bv Act XXIII, 1861, s. 26).J 
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The Standing Oounsel (Offieiating), Mr. J. D. Bell (with him Baboo Oiri&h 
ChundfiT (Jhose) appeared to show oause against the rule. He drew attention 
to Bt 26 of Act XXIII of 1861, which absolutely forbade apj^eals from orders 
or decisions under Act XIV of 1859, s. 15 ; and cited In the matter of Lakhi 
Kant Bote (I. L. R., 1 Gal., 180), in which, the High Court decided that, 
“ under s. 15 of 24 and 25 Viet., c. 104, the High Court will not interfere with 
the decisions of the Courts below in cases in which a special appeal is forbidden 
by 8. 27 of Act XXIII of 1861.” He also contended that the High Court 
will not interfere in the exercise of its extraordinary jurisdiction when the 
petitioner [246] applying has his remedy by regular suit : MaJuithankar Ilari- 
thankar v. Valihhai Umanii (6 Bom. II C. Rep., 174), In the matter of A. B, 
Miller (12 W. R., 103) and Ilurreliur Mookerjec v. Nobin Chuiuler Doss 
(20 W. R., 202). 

The learned Counsel then questioned whether s. 15 of the Charter gave 
power to the High Court to call for the record of a suit already decided, citing 
Karim Shetkh v. Mukhoda Soondery Dossee UO B. L. R., Ill ; s. 23 W. R., 
268), 7n the matter of Munnm Shujh (19 W. R., 306), In tJ^e matter of the 
Petition of Durga Churn Sirkar (2 B. L. R.. A. C., 165), and distinguishing the 
case of Omai Chund Mahater v. The Nawab Nazim of Bengal (11 W. R., 229). 
He further argued that although a tenant or person claiming under him cannot 
dispute his lessor’s title to demise, yet he may show that, since the demise, 
the lessor’s title has expired, or been duly determined or defeated, or that he 
had since assigned it by way of sale or otherwise ; and that, therefore, he was 
not estopped from setting up an adverse title ; Cole on Ejectment, p, 164. 

The Advocate- General (Ofliciating), Mr. Paul, in support of the rule, con- 
tended that the case had not been tried as to the i)ointB in issue, and that the 
Judge was bound to try them, and by not doing so Jiad refused his duty, 
and thus called for the exercise of the extraordinary jurisdiction of the 
High Court, and that the Supreme Court liad, on several occasions, issued 
a mandamus compelling a Judge to do his duty when there was no other 
means of compelling him to do so. Tlie learned Advocate- General further con- 
tended that the meaning of the section did not apply to the position of the 
master and servant, and cited in support of the powers of superintendence of the 
High Court In the matter of Juggut Chunder Chuckerbutty (J. L. R., 2 Cal., 
110), Girdhart Singh v. Ilurdex) Narain Singh (3 L. R., I. A., 230), In the 
matter of the Petition of Syed Ahdoof Ah (15 B. L. R., 206), Mimamut Mttna\. 
Syed Fuzl Bub (15 W.R., P.C., 16). 

The following Judgments were delivered : — 

[247] Markby, J. --In this case the plaintilT sued to recover possession 
of certain property under s. 15, Act XIV of 1869.'' The District Judge gave 
the plaintiff a decree. The defendant then a})pl icd to this Court to set aside 
that decree under the powers of general superintendence conferred upon it by 
B. 16 of 24 and 25 Viet., c. 104. Upon that application a rule was issued, calling 
Upon the plaintiff to show cause why the decision of the District Judge 
should not be set aside, upon the ground that the defendant was entitled to 
have a decision upon the question whether or no possession of the plaintiff 
was in law the possession of the defendant, and whether that being so, the 
plaintiff was estopped from setting up an adverse title. 

I am certainly not prepared to say that I agree altogether with the 
view of the law taken by the District Judge. It would seem to go to 
* [y. V, wpra 3 Cal., p. 345] . 


« 

1 OAIj.--105 


893 



IL.B. a Cal 248 


MADHUB CHQNDEB 6IREE V. 


the lengtli of laying down that a mere agent, who was put into possession 
of property by his employer upon his employer’s behalf, might, if he chose to 
deny his emplojet’s right to possession, not only hold the property against 
his employer, out turn his employer out, even although his employer 
had committed no breach of the peace or committed any act of which the agent 
could complain other than that of returning upon his own property. I do not 
sav tiiat is what has actually occurred in this case ; but the refusal of the 
District Judge to consider tlie terms under which the plaintiff obtained and held 
possession seems to be based upon considerations which go to that length. 

, But I do not tiiinlf it follows, because I do not agree with the view of the 
Ifilhv taken by the Court below, that we ought, in such a case as this, to interfere 
under the sv)ocial powers of supoi intendence conferred upon us by s. 15 of *24 
and 25 Viet., c. 104. Whatever ditlicullies tliere may be in the construction 
of this section, 1 think it is quite clear that every erroneous decision is not to 
be set right undoi* the ])owers conferred by it For if every erroneous decision 
can be set riglit under it, tlion every decision may be questioned under it upon 
grounds both of fact and law. The result would he that no Court subordinate 
to the High Court would ])e ca])ahIeof giving an unappealable decision upon any 
question whatsoever. No one could seriously [248] niaintain such a proposition 
as that ; and it is, therefore, necessary to consider further, whetlier, admitting 
the decision of tlie Court below to \ye questionable, this Court ought to interfere 
in order to nullify that decision. 

There being no limitation expressed in the language of the section itself 
which confers these extraordinary powers, the only limitation upon the exercise 
of these lowers is the discretion of the Court to which the application is made, 
and such principles as the Judges have themselves laid down for their own 
guidance in tlie exercise of that discretion. 

There is some difficulty in extracting any very clear rules from the decisions 
and it is not surprising that the decisions upon such a subject are not wholly 
uniform. There would always naturally be a strong inclination to interfere 
whore an erroneous decision has been brought to the notice of the Court, and 
the choice lies between two evils — between leaving an erroneous decision to 
have its effects, and between weakening to an exten^ w’hicli would be most 
injurious to tlie powers of the subordinate Courts. One consideration, 
however, has always, as a matter of course it ought, weighed strongly with 
this* Court - namely, whether the |)arty aggrieved will he remediless if the 
superintending Court refuses to interfere. If he has another remedy provided 
him by the law, liis claim to the extraordinary interference of tlie 
Court is much weakened, even though the remeefy may not be quite complete. 

I am not prepared to say that in this case the remedy which the defendant 
has, by way of regular suit, is complete, but he can bring such a suit, and, if 
successful, it will go a long way towards preventing any wrong which may have 
[been?] done him by the decision of the District Judge. 

Another matter which this Court wdll always consider is any charge of 
judicial misconduct in the Court below ; and by this I do not mean misconduct 
ofm moral kind only, but an entire misconception by the Court below of the 
duty which it had to perform. I consider this to be the ground upon which this 
Court interfered in the case Girdhari Singh v. Hurdeo Narain Siyigh 
(3 L. R. 1. A., 230). The Subordinate Judge in that case had revoked a previous 
[849] order made by himself upon grounds which hehad himself previously over- 
ruled, and without any potice to one of the parties interested. But this is a 
very different case. There was no misconduct here. The District Judge did, 
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tio doubt, refuse in this case to consider a question which he was asked to 
consider, and I think he was wrong in doing so. But he did so upon a careful 
and deliberate examination of what, accofding bo his view, wa& his duty in this 
respect, and after the parties had been fully and patiently heard. There is 
nothing in this which can be called judicial misconduct in any sense whatever. 

On the other hand, it is admitted that the District .Judge neither exceeded 
his jurisdiction, nor declined jurisdiction in this case, unless his refusal to 
consider the question of how theplaintiff came into possession can ho so called. 
But, in my opinion, no determination of the Judge as to the materials upon 
which ho thinks he ought to base his judgment can he called a quostiou^t>f 
jurisdiction. To refuse to look at a document or to consider an issue tendered 
arbitrarily, and without assigning any reason, might, under some circumstances, 
bo misconduct, but could not bo a refusal of jurisdiction. 

Under those circumstances, I think that a case has not boon made out for 
the exorcise of the extraordinary powers of the Court, and tliat the rule ought 
to be discharged with costs. 

Mitter, J. -1 am also of the opinion that this rule ought to ho discharged 
with costs. [ also concur witli my learned colleague tlnit the District Judge 
is in error in refusing to consider the effect of the alleged urponnamah, on tiu) 
ground that it is not relevant in this enquiry. This document, if ostahlishod 
as genuine, might show that the posbossion of the plaintiff was the possession 
of a servant on behalf of his master, vi/.., the defendant. The District Judge 
is, tliorefore, wrong in excluding this dociiiiiont wliolly from his consideration. 
The question, therefore, that we have to detormino in this rule is, whether, for 
this error of law, this Court under the provisions of s. JO of 24 and 2.5 
Viet., c. 104, ought to interfere with tho decision of the District .ludge. 

[250] It is not disputed that, by s! 26 of Act XXI II of 1861, ‘ tho 
decision of tho District Judge in this case is final, and cannot he intorforod 
with by way of ajjpeal ; and I think it has boon now sottlocl by a uniform 
current of decisions in thisCourt,that, under s. 15 of 21 and 25 Viet., c. 104, it will 
not interfere with tho judgments, decrees, orordors of tho lower Court on the hare 
ground that they are erroneous in law^, or are based upon a wrong conclusion of 
facts. These cases are all coll ucted in a foot-note in page 104 of Volume 1 of 
the Indian Law Boports (Allahabad Series). .\n apj)licant moving the C.')urt 
to intprforo under the extraordinary powers given by this section must establish 
something more than a more error ol law, or a wrong conclusion on evidence. 

In this case, I do not think that tlie ixjtitioner has succeeded in establishifig 
any special ground upon which this Court would 1)0 justified in interfering with 
tho judgment of tho lower Court, which is admittedly final by tho provisions of 
the Indian Legislature. Uc has a remedy by a regular suit : and ho will 
have an ample opportunity in that regular suit of establishing the particular 
fact which tho lower Court, in this proceeding lie complains, has erronoouslv 
declined to enter into. It has been said that if tho decision of tho lower Court 
in this case be allowed to stand, he would bo compelled to occup> the dis- 
advantageous position of a plaintiff. But it seems to me that, in the investigatipn 
of the particular question which he asks tho Court to investigate, it makes no 
difference to him whether he occupies tho position of a plaintiff or defendant. 
The apparent previous possession of the plaintiff being admitted, tho ajiplicant 
must, whether in this proceeding or in a regular suit, show that it was really 
possession on his behalf. 

* I g. V. supra I. L. R., 3 (Jal., p. 24‘1.] 
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I think, therefore, that, beyond establishing a bare error of law in the 
decision of the lower Court, the petitioner in tiiis case ha»s failed to make out 
any special ground upon which this Court would be inclined to interfere under 
the provisions of s. 15 of 24 and 25 Viet., c. 104. 

Application refused. 


NOTES. 

[ See 1 C. W. N., 617. ] 


[251] The V4th September, 1877. 
Present : 

Rir Richard Garth, Kt.. Chief Jttstice, and 
Mr. Justice McDonell. 


lioelanund Singh Bahadoor Plaintiff 

versus 

Thakoor Munrunjun Singh and another Defendants." 


Ghatwali Tenure— Grants prior to Permanent Settlement — Hcq. VTII of 
1793, s. 61, cl. I — Enhancement of rent. 

Where grants of land had been made prior to the J^crmanorit Settlement on ghatwali 
tenure at a fixed rout, and the Government aubsequontly dispensed with the services on thr> 
part of a zamindar — HeUi, in a suit hy the zamindar to ^ihanoe the routs, that as long as 
the ghatwals were able and willing to perform the Kcrvice.s, the zamindar had no right to 
enforce payment of an enhanced rent on the ground that the services wore no longer required. 

The ghatwals arc dependent taluokdars within the meaning of Reg. VIII of 179il, tyid are 
protected from oiihanccmeiit by cl. I of s. 51 of that Regulation. 

The original suits which gave raise to these appeals were brought by Rajah 
Loelanund Singh to recover arrears of rent in respect of certain ghatwali taluks 
situate within his zsiinintlari of Khurukpur, and to have his right declared 
to ^hance the rents of the same, at a rate wliich the Court might 
think fit as an equivalent for the ghatwali services which had been rendered 
unnecessary through the agency of the Government. 

The three cases were analogous, and at the’ insjbance of the parties were 
tried together. In the judgment will be found a full account and explanation 
of the origin and nature of ghatwali tenure, as also a resume of the (urcum- 
stances which led up to those suits being brought. 

In the first suit the plaintiff sought to recover the sum of Rs. 6,965-9-2, 
principal and interest, being arrears of rent payable in respect of the talofk 
Kukwara, from the 22nd Falgun 1267 F. S., to the close of 1281 F. S., and 
tiQ» have his right declared to recievo rent from 1282 F. S. at the rate di 
Bb. 11,240 per annum in lieu of the salary of oifioers, burkundazes and archers, 
and other expenses which the ghatwals were bound to pay, and which actuary 
1A»ey did not pay. 

* Regular Appeals Nos. 1250 and 251 of 1885 and 59 of 1866 against the decree of 
Baboo Motbura Nath Gupfco, First Subordinate Judge of Eillah Bhagulporq, dated ISth 
July 1876. 
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On behalf of the plaintiff itrwas oontended that the ghatwali [282] grants 
in question had been made on condition of the performance of certain Police 
services by the grantees ; that these seridces having been ujidertaken by the 
Government in consideration of the plaintiff paying an additional sum of 
Rs, 10,000 annually, the latter, by reason of s.uch arrangomont and in virtue of 
his right as isainindar, was entitled to an enhanced rent. 

The defendants in all throe suits denied their liability to pay more than 
they wore bound to pay by the terms of the sanads under which they held their 
lands. 

• 

In the first suit two sanads wore tiled, the first ilntod 7tb Pous 1183 Fasli, 
purported to have been granted to the defendant’s nneostors, Kanku and Bhyro 
Singh, by one Captain James Browne. It doclarod that “ from tlio commence- 
ment of the year 1184 Fasli, the jama of Taluk Kukwara has been fixed 
as a mukurari istemrari at Rs. 245-12-5 of the local current coin in the name 
of Ranku Singh and Bhyro Singh, ghatwals of the aforesaid Taluk, ” stipulated 
for due payment of the Government rent, and directed the authorities, 
ministerial officers, and zaraindars to “ uphold the mukurari and istemrari 
jama of the said pergunnah, and receive the jama year by year, and not 
to demand a fraction more. ” The second sanads, dated 1194 Hiiri, and granted 
to Ranku and Bhyro Singh by Kaja Kadir Ali, tho then zamindar, confirm the 
ghatwals in their office. Similar sanads, dated respectively 2nd of Safar 1194 
H. S., and 15th Safar 1209 Hijri, were tiled by tho defendants in tho second and 
third suits. 

On the 15th of July 1875, the Sulmrdinato Judge dismissed all three suits. 

The present appeals were from this decree. 

The Advocate- General (with him Mr. R. E. Twidate, Baboo (Jiinoda 
Pershad Jianerji, Balioo Mohcsli Chunder Ohowdru and Moonshee Mahoincd 
YiLSoff) for the Appellant. — -In reviewing tho cases hearing upon the 
subject of ghatwali tenure, referred to Rajah LecUmund Singh v Thr 
Bengal Government (6 Moore’s 1, A., 101), Forbes v. Mcer Mahomed 

Tuquee (13 Moore’s .1. A. 438), Koolde.cp Narain Singh v. The t253] 
Government (11 B. L. R., P. C., 71; 14 Moor’s 1. A., 247) and Fanjuluirsnn 
V. Dtoarkanath Singh (14 Moore’s I.A., 259). He contended that, although tho 
tenants were described as ghatwals, tho sanads wore not really ghatwali 
in their nature ; that tho terms as to watching, &c., were the ordinary terms 
in Government land agreements. The ghatwals wore in tho position of more 
leaseholders or talukdars, and such being the case, the zainindar had the right 
of every zamindar to assess his taluks. There has been abatement from tho 
jama payable by tho defendants. They are, tlierefore, not protected under 
3 . 51 of Reg. VIII of 1793: Mecrtinjay Shah v. Baboo Gopal Lai Thnkoor (7 Sol. 
Rep., new ed., 257 ; old ed., 217). There is no fixed rent within tho meaning of 
Aot X of 1859, s. 15 " A fixed rent within tho meaning of this section is a 


• [Sec. 15 : — No dependent talcokdar or other porKon pos-scss- 
Dependent talookdar, &c., ing a permanent transferable interest in land intermediate 
holding land at fixed rent between the proprietor of an estate and the ryots, who in the 
without obaage since Pfoviuees of Bengal, Behar, Orissa and Benares, holds his talook 
permaneut sottloment not or tenure (otherwise than under a terminable lease) at a fixed 
liable to onhancemont of rent, which has not boon changed from the time of permanent 
tent. settlement, shall be liable to any enhancement of such rent, 

^ anything in section 61, Regulation VIII, 1798, or in any other 

law to the contrary notwithstanding.] 
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fixed money-rent with no other incident attached thereto ; see Mahomed Yacoob 
Hossein v. Sheikh Ghowdhry Wahid (4 W. R. Act X RuL, 123) and Thakoor 
Pershad v. Syed Mahomed Baiker> (8 W. R., 170). The word ‘jama’ means, 

according to the Regulations, a rent wholly in money : Meertinjay Shaw v. 
Baboo Gopal Lai Thakoor (7 Sel. Rep., new Ed., at p. 261; old ed. 217). By s. 56" 
of the Contract Act the engagement between the i)laintiff and defendants has 
become void. Tlie plaintiff was entitled in equity to an enhanced rent. 

Mr. Monirioii, (witii him Baboo Chunder Mndhub Ghosc^ Baboo Taruck 
Nath Sm, and ihiboo JJ^ajendro Nath Bose) for the Respondents. — The only 
persons really interested in the ghatwali services wore the Government, it being 
the duty of the zamindar to see to the duo ijorformanco of the services. Over 
the ghatwals thomselves we had little moi‘o than a sovereignty. The 
Rs. 10,600 to he paid annually l)y the zamindar was in consideration of his 
being relieved from his duty of supervision. It gave him no equity. The 
position of a giiatwal is distinct from tliat of an ordinary tenant ; his privileges 
and status are recognis(;d hy the S(?ttlemont : see llooimarain Deo v. lia,ja Qudir 
Alec (1 Sel. Rep., 28). The lama was that part of the rent which was to bo paid in 
[254] money, there being other conditions fortning part of the consideration for 
the grant. A variation in the number of men to be maintained in accordance 
with the conditions is not an abatement of the jania within the moaning of 
8. 61 of Reg. VII 1 of 1793, for abatoinont under the section is a mere tempo- 
rary measure. Hero there is a perpetual dispensation from service. The 
defendants never applied for an M-batement. Tliere was no agreement between 
the parties that the services should be withdrawn. The ghatwali tenures 
having existed long before the Permanent Settlement - see, 1 Hamilton's Hindu- 
stan, p. 249, and iiaia Lrelanund Sntr/h v. The Bengal (iovernmeui (6 Moore’s 
1. A., 112-113) - are protected ])v s. 37, excej)tion first, of Act XI of 1859; see 
the remarks of Sir EaunM‘:s Peacock in Kooldeep Naraui Singh v. Mohadco 
Stngh (B. L. R., Sup. Vol., 559, at p. 566, s.c , 6 \V. R., 199 atp. 204) affirmed 
in Privy Council (11 B.L.R., 71 ; S.C., 14 Moore’s I. A., 250). 

It W’as contend(id on the other side that the defendants are talukdars. If 
they are indoi)on<lent talukdar.s, the plaintiff cannot affect them ; if dependent 
talukdars, they are protected by s. 51 of Reg. VI f I of 1793. As to whether s. 2, 
Act VIII of 1859, applied, Wotniia Tara Dahee v. Lhmopoonui Basse (11 B.Ij.R. 
158 ;.S. C., in the Court helow, 2 B.Ij.R., A. C., 102) and Mohima Chiinder 
Moznmdarw Asradha, Dossui fl5 B.Ij.R., 251, s. c., 21 W.R., 207) wore quoted, 
and it was contended tiiat the section did apply. 

The Advocated renera I in rcidy. • 


Cur ad* vult. 


Agreement to do im- *CSoc. 56; — An agroonioal to do an act impo«isible in itself 
possible act. is void. 


Contract to do act after- 
wards becoming impossible 
or unlawful. 


A onnf ract to do an act which, after the contract is made, 
becomes impossible, or, by reason of some event which the 
promisor could not prevent, unlawful, becomes void when the 
act becomes impossible or unlawful. 


Compensation for loss 
through non-performance 
of act known to be im- 
possible or unlawful. 


Whore one person has promised to do something which he 
know, or, with reasons blc diligence, might have known, and 
which the promisee did not know to be impossible or unlawful, 
such promisor must make compensation to such promisee for any 
loss which such promisee sustains through the non-performance 
of the promise.l 
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Garth, C J. — This suit is brought by the plaintiff, the zamindar of the 
mehals of Khurukpore, to recover from the defendants certain arrears of rent in 
reepect of Taluk Kukwara, appertaining J^o^the Khurukpore mehals ; and also to 
have his right declared to an enhanced rent at the annual rate of Rs. 11,240 from 
the beginning of 1282 F.8., or any other rate whicli the Court may think just as 
an equivalent for the gliatwali services which Ihe defendants and their prede- 
cessors [23S] in title have been used to vender, hut wliich now, through tlie 
agency of Government, have been discontinued. 

This is probably the last scene in a long series of litigation whicli has been 
going on between these parties for upwards of thirty yoars past. The defeq- 
dants and their ancestors have, from the year nMo, and i)rol)ahIy from a still 
earlier period, been in possession of Taluk Kukwara under a ghatwali tenure. 
The origin and nature of these tenures are explained vor\ clearly in tlie judg- 
ment delivered by Lord KingsdowN in the case of /iV/yu fjcrlavund tSnujh v. 
The HeniiaL Govtimvieni (d Moore’s 1. A., 109), which was a suit hrouglit by 
the Governmont of Bengal, in the year 1838, to resume possession of, and to 
assess to revenue, certain ghatwali lands within the prc'sent i>laintin’s /amin- 
dary of Khurukpore ; and which suit, after having boon litigated foi’ many yjars 
in this country, was finally dismissed by their Ijordships in the Privy Council in 
the year IHoo And it is very necessary for our pr(3sent i)urj)ose to hear in mind 
what was the true origin and nature of these tenures. They were created by the 
Mahomedan Government in early times, as a means of nrovidirig a Police and 
military force to watch and guard the mountain passes from the invasions of 
the lawless tribes who inhabited the hill districts. Large grants of land wore 
made in those days by the Government, often to persons of higit rank, at alow 
rent, or at no rent at all, upon condition that they should i)rovi(le and maintain 
a sulhcient military force, to protect the inhabitants of the ])lains from those 
lawless incursions ; and the grantees on their part subdivided and regranted the 
lands to other tenants (much in the same way as military tonuros wore created 
in England in the feudal ago), each of whom, besides paying giAierally a small 
vent, held their lands in consideration of these military services, and provided 
(eacli according to the extent of his holding) a sj)ecifie(l number of armed men 
to fulfil the requirements of the Governmont. 

This was the stat 0 »of things at the time wlien the East India C()mpany by 
Reg. LXXII of 1791 effected the decennial settlement of Bengal, Behar and 
Orissa. By this settlement [256] the amount of land revenue payable hv the 
superior grantees to the Government, which has therefore been more or less 
uncertain, was fixed at a certain rate or jama for a period of ten years. This 
jama was to be ascertained h^y the Collector upon equitable ])ri!icipleK, to bo 
approved by the iioard o/ Rovonuo ; certain allowances, called nialikana and 
kurchay, were made to the zaniindars for tlieir maintenance and disbursement, 
and one of the conditions of this new holding was, that tlie zaniindars siiould 
be responsible, as theretofore, for the peace and protection of the district. 

At this time the zamindari of Khurukpore was in the hands of Kaja Kudir 
Ali. A large proportion of the lands of this /.amindari was held upon ghatwali 
tenure; and, amongst others. Taluk Kukwara was held upon that tenure by the 
predecessor in title of the present defendant. 

The earliest grant which wo find of this taluk is dated the 24th of Jeit 1790, 
and will be found in page 243 of the paper book. It purports to have been 
made by Captain James Browne (who appears to have held at that time an 
office under Government) to Ranku Singh and Bhyro Singh, from the commence- 
ment of the year 1184 Fasli, at a rent of Ra. 245-12-15, upon certain conditions 
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meniiotied in the grant ; and, amongst others, that the jagirdars or grantees 
should cause the roads within their village to be closely watched, and when 
summoned to the presence (of the superior zamindar) should attend the pre- 
sence with their body of men ; and there is a special provision, that if any 
murders, dacoities, affrays, &a., should be discovered, or if the jagirdars should 
give bad advice, or cause injury to the interests of Government, they should 
forfeit their oihce and be dispossessed of their lands. 

Then follows a list of twenty>two mouzas contained in the taluk. 

The next document relating to the same tenure is a grant dated the 27th 
ot .Tanuary 1780 by Kaja Kadir Ali (tlio then zamindar of Khurukpore) to the 
same jagirdars, Bliyro Singh and Kanku Singh, confirming them in the tenure, 
requiring them hy good treatment to keep the tenants of the land contented, 
and to watch and look after the glmt and ohowkies, so t237] that no thieves 
or murderers should remain in the neighbourhood. They are enjoined to 
seize therein and prosecute cattle-stealers under penalty of being themselves 
responsible, and that they should attend the presence wdien summoned. At 
the foot of this document we find a detailed statement, showing the number of 
armed men to be provided by the grantees of the tenure, and the share of rent 
payable hy each. They were to provide 172 burkundazes and archers with 
sirdars, and of the rent 

Bhyro Singh was to contribute ... ... ... 178 3 5 

and Eanku Singh ... ... ... ... G7 9 10 

Total ... 245 12 15 

These being the grants or sanads under which the defendants and their 
predecessors in title field the lands in question, there can he no doubt that, at 
the time of the Permanent Settlement the Taluk Kukwara formed a part of the 
Khurukpore zamindari, and we consider tliat the holders of that taluk were “ de- 
pendent talookdars " of that zamindari wnthin thc^meaningot Reg. YlII of 1793. 

Many years after this, attempts were made by the Bengal Government to 
resume possession of these ghatwali lands, and to re-assess them to revenue as 
against the zamindar ; hut the Privy Council, in the above-mentioned case of 
Leelannnd Suiqh v. The Government of Bengal (6 Moore's 1. A., 169) 
decided that the Government had no right to do so. 

It then appears that, in the year 1863, a proposal was made by the 
Government to compound with the riamindars for the discontinuance of the 
ghatwali Services on payment by the zamindars to Government of an annual 
sum in lieu of those services ; and as an inducement to the zamindars to enter- 
tain this proposal, it was hold out to them that, upon their making such a 
oompositioh, they might either resume possession of the ghatwali lands or 
enhance the rents of the ghatwal talookdars. 

tn the letter, dated the 12th of January 1863, from Mr. Lushington, the 
Hebretary to th6 Government of Bengal, to the Commissioner of the Bhagulpore 
Division, after directing the [ 238 ] Commissioner to see that the services of the 
Ghatwals should be strictly enforced, it is said! in paragraph 6 : — But it must be 
admitted that the ghatwals, like the pykes of Midnapore, are of little value as 
IVilice or auxiltaries to the police ; and if therefore the zamindar is willing to com- 
pound for (heir service by a Gxed annual payment, the CAeutenant^Govemor 
would he prepared to release the ghatwals from the obligation they are under 
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to the State, and to replace them by a more reliable agency, and one more 
immediately and directly under the control of the Governmont. The zamindar 
would then be at liberty to proceed against the ghatwaU, eitlier for the 
resumption of their lands or the enhancement of their rents, without any 
hindrance on the part of the Government. • But unless ho undertakes to 
furnish the Government with the means of providing an adequate Police force 
in lieu of the ghatwals, he cannot be allowed to appropriate their lands or to 
take from them in the shape of increased rent, the funds which are needed for 
the preservation of the peace and for the prevention of crime.” 

It is probable that the Government did not sutliciently consider how fisr 
this inducement held out to the zamindar could legally ho carried out ; hut ui)on 
the faith of this letter, negotiations wore entered into between tlie Rajah 
Leelanund Singh, the zamindar of Khurukpore, and the Government, by which 
the Government, by a document, dated the yth of Novoinher 1HG3, waived their 
claim to Police services through the Pergannas Salieri within the Khurukpore 
estates, on condition of the zamindar paying to Government a fixed annual 
permanent rent of Rs. 10,000, and the arrangement is stated to have been 
made upon the basis of paragraph 0 of the above letter from Mr. Jjushington. 

Upon the strength of this arrangement with the Govei nrnont, several suits 
were instituted hy the Rajah Leelanund Singh against the respective holders of 
ghatwali tenures within his zamindari, to recover possession of those tenures, 
on the ground that the services, in consideration of which tiioy wore hold, were 
no longer required ; and one of these suits was brought against the present 
defendants to resume possession of the Taluk Kukwara. In many of those suits, 
the persons against whom [259] they were brought did not attempt to dispute 
the Rajah’s claims ; but all the suits which were disputed, including that brought 
against the present defendant, were decided against the Rajah hy the Courts of 
this country ; and upon apjieal to the Privy Council, that decision wasallirnied 
in the year 1873. In the case brought against the present dofendantis their 
Lordships say : — “It is contended that; the sanads (the ghatwali grants) in effect 
merely gave certain lands as wages to hired servants, and that the ticcadar, 
whenever he chose, provided the Government disjiensod with the ghatwali 
services, might put an epd to the tenure, and take hack the lands which were 
allotted in lieu of wages. It appears to their Lordships that this contention is 
not a correct one ; that these sanads wore grants of the lands subject to certain 
services, viz., the payment of the small rent of Rs. 245- 12, and also of performing 
the ghatwali duties. They were not, therefore, the hiring of a servant giving 
him certain land in lieu of wages, but grants of land upon condition of 
certain services.” 

It may, therefore, be assumed upon the principle of those decisions, that 
the zamindar had ncr right to turn the tenants out of possession by dispensing 
with their services, unless tlie Government had dispensed with those services as 
between the Government and the zamindar. The only question then is, 
“ whether the fact of the Government having consented to dispense with those 
services as regards the zamindar, and the zamindar having agreed with the 
Government to pay an additional revenue of Rs. 10,000 in consideration of the 
Government having absolved him from the services, make such a distinction 
in this case, thatr the zamindar, as between him and the ghatwals, is entitled 
to treat them as trespassers and turn them out of possession. In the cases 
which have been cited, it was stated, that oven if the Government had not 
dispensed with the services, it appeared to their Lordships that the zamindar 
would have had no right to treat the ghatwali holders as trespassers, and their 
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Lordships see ao distinction between those oases and the present. The lands 
were held upon a grant subject to certain services, and as long as the holders 
of those grants were willing and able to perforin the services, the zamindar 
had no right to [23)3 put an end to the tenure whether the services were 
required or not.” 

Their Lordships then go on to say in the next case, which was decided 
upon similar grounds : “ Their Lordships express no opinion as to whether the 
plaintiff would be entitled to enhance the rent, whether the circumstances of 
the case would enable him to enhance the rent, or whether a suit to enhance 
Svould be barred by the Statutes of Limitation, are questions which are not at 
present before their Lordshrps, and as to which they wish to express no 
opinion.” 

This suit (with otliers) was then brought by the plaintifiF to recover arrears 
of rent due from the 22nd Falgoon 1267 F. S., to the close of 1281 F. S., at the 
former rate of rent ; and also to have his right declared to an enhanced rent 
from the beginning of 1282 F. S. 

The Subordinate Judge framed issues as to valuation, as to whether any 
portion of the claim was barroil, as to whether the case was barred by s. 2 
and s. 7 of the Civil Procedure Code, and, lastly, as t6 whether the defendants 
wore liable to further assessment, and, if so. to what amount. 

The Subordinate Judge, for the reasons given in his judgment, dismissed 
the suit. 

We consider that the Subordinate Judge was right jn finding that the suit 
had been properly valued, and indiolding that the plaintiff’s claim to arrears 
of the rent claimed was barred by limitation, except so much of it as related 
to the rent of the three years previous to the institution of the suit. But he 
was in error in supposing tliat tlie provisions of ss. 2 and 7 of the Civil Proce- 
dure Code applied to the present claim, and also in not giving the plaintiff a 
decree for so much of the rent in arrear as was not barred by limitation. 

With regard to s. 2 of the Civil Procedure Code, there was no ground 
whatever for holding, that the subject-matter of the present suit was the same 
as in the forme3r one. The claims in the two suits were wholly different, and 
thetr Lordships in the Privy Council, in the former case, distinctly say in their 
judgment, that they express no opinion as to whether the plaintiff would be 
entitled to enhance the rent, or whether a suit to [261] enhance would be barred 
by the Statute of Limitation. The claim, therefore, in the present suit was 
clearly not determined in the former one. Nor is there the slightest reason 
for saying that (under s. 7) this suit will not lie, because the plaintiff ought to 
have included his present claim in the former suit. Thtb claims in the two 
suits are altogether diverse and inconsistent. It is hardly necessary, 
however, to notice this point, because it was very properly not argued by the 
respondents’ Counsel. 

As regards the omission to give the plaintiff a decree for the arrears of 
rent at the old rate for the last three years before suit, this appears to have 
been a mere oversight of the Subordinate Judge, for he distmctly states that 
the plaintiff’s claim to this rent is not barred by limitation ; and the defendants 
in their written statement (paragraph l) admit that the plaintiff is legally 
entitled to this rent, only pleading that the rent for one year, namely 1281 
F. S., has been deposited in the Court of the Munsif of Bhagulpore. 
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Upon the main point in the case, viz., whether the plaintiff was entitled 
to enhance the defendants’ rent, we quite agree with the Judge of the lower 
Court. The defendants, as far as we *can see, are still perfectly ready and 
willing, as they always have been, to fulfil the obligations of their sauads as 
between them and the plaintiff, and it is not* because the plaintiff has thought 
fit to compound the ghatwali services with the Government, without the 
defendants’ consent, that the plaintiff has any right to change the terms of the 
defendants' tenure. 

We find nothing in the sanads themselves, nor any law or custom 
applicable to those sanads, which would justify the plaintiff’s claim £pr 
enhanced rent. 

The first sanad gi-anted by Captain Browne expressly provided that the 
ministerial officers and zamindars of Taluk Kukwara should uphold the moku- 
rari and istomrari jama of the said porgannas, and receive the jama year by 
year, and should not demand a fraction more. 

And even if the rent reserved by the sanads were of sucli a nature as 
would be liable to enhancement, we consider that the first clause of s. Cl of 
Reg. VIII of 1793 expressly prohibits any enhancement under the circumstances 
of this case. [26a] Oqe of the plaintiff ’s contentions is, that by s. 56 of the 
Contract Act, the engagement between the plaintiff and the defendants has 
become void ; but it is clear that this section cannot apply, because the contract 
was not broken in any way by the ghatwals ; and any change in the extent 
of their obligations under it was owing to circumstances over which they 
had no control. 

It was also argued that these ghatwals arc neither indoi)ondont nor 
dependent talukdars, but more ordinary lease- holders, liable to have their 
rents enhanced under the Rent Law. They certainly are not independent 
talukdars, because the zamindar had a beneficial interest in the tenure, and 
these tenures were never registered as independent taluks. Moreover, they 
are not of the class of dependent talukdars referred to in s. 16 of Bong. Act 
VIII of 1869, because they do not possess a permanent transferable interest 
in the land, but it by no means follows that their status is that of ordinary 
lease-holders. The High Court (in their decision of the 17th June 1865, in the 
former suit) considered “that the defendants held a perpetual hereditary 
tenure at a fixed jama in money and service, and that except for misconjjuct 
on their part they could not be evicted.” The Privy Council on appeal said. 

“ that though it may be doubtful whether tlio words mokurari istomrari used in 
the sanad mean permanent during tho life of the person to whom they are 
granted, or permanent as j^egards hereditary descent, yet their Lordships were 
of opinion that, coupling those words with the admitted usage for a long aeries 
of years, the tenure^ were hereditary.” 

The defendants' are thus found to be holders of an old hereditary tenure 
which was established long before the Government took possession of the 
country ; and we are of opinion that they do come under tho denomination of 
dependent talukdars as defined in Reg. VIII of 1793, and further that they 
are protected by the first clause of s. 51 of that Regulation, which is vSry 
comprehensive, and includes all talukdars not included in s. 5. 

It is argued that s. 51 does not protect the defendants’ tenure from 
enhancement, because there has been an abatement from the defendants' jama. 
But we hold that there has been [863} no such abatemetit. The jama was 
that part of the rent which was to be paid in money, and in that jama there 
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representations, he took the said jewellery from the plaintiff’s shop for the 
alleged purpose of permitting the same to be inspected by his master. The 
defendant Gopaikisto deposited the sum of Es. 2,000 as security or earnest- 
money for the payment of the said sum of Rs. 7,800 in case his master should 
appove of the said goods on. inspection, and gave the plaintiff a receipt in 
WMting for the jewellery, acknowledging that he had received the same on 
inspection for ten days. The defendant subsequently obtained other jewellery 
from the plaintiff in the same way to the extent of Rs. 3,820. The plaintiff 
aftei' wards learnt that the allegations of the defendant Gopaikisto that he was 
taking the goods for inspection, and that they were to be purchased by his 
Aaster, were wholly untrue ; and that, on the 18th day of July, he had, with- 
out the knowledge or assent of tlie plaintiff, pledged all the jewellery entrusted 
to him by the plaintiff to the defendant Cowar Rally Kissen Roy, at his resi- 
dence in Chitpore in the suburbs of Calcutta. The plaintiff, on discovering 
the fact of the said pledge, applied before the Deputy Magistrate of Sealdah, 
and obtained the issue of a warrant against the said Gopaikisto Paulit on a 
charge of breach of trust and criminal misappropriation of the said jewellery ; 
but the case was, on the 13th of September instant, dismissed by the Sealdah 
Magistrate, on the ground that ho liad no jurisdiction. The jewellery so pledged 
as aforesaid was, at the time of suit, in the Sealdah Magistrate’s Court. 

The plaintiff submitted that the jewellery was delivered to the defendant 
in Calcutta on inspection, and the bailment [ 266 ] thereof was determined by 
the aforesaid pledge of goods at Chitpore, and hence part, at all events, of 
the cause of action arose in the town of Calcutta. 

The defendant Gopaikisto did not appear to the suit. 

The defendant Jvally Kissen put in a written statement, in which ho 
submitted that ho was not subject to the jurisdiction of the Court, and that the 
suit ought to *be dismissed as against him. He stated that he had no know- 
ledge of the facts alleged in the plaint as to the manner in which Gopaikisto 
became possessed of the jewellery ; but he alleged that, on the 18th July, 
on the security of certain jewellery pledged to him by Gopaikisto, whom he had 
reasonable grounds for believing to be a respectable man, he made over co him 
Government securities to the amount of Rs. 6,000, on the promise of Gopaikisto 
to redeem the jowollory within two months, on payment to Rally Kissen of the 
value of the (iovernrnent socurities with interest at 9 per cent, per month with 
option to Gopaikisto to extend the period of the loan for another two months on 
payment of interest then due, and with power to Rally Kissen to sell the 
jewellery in the event of its not being redeen^ed within the stipulated time. 
He further stated that, according to the custom of trusts amongst the native 
dealers in jewellery, no bill or other document is given by the seller of jewellery 
to the purchaser as evidence of the sale, but the ownership passes by delivery 
of possession ; and that the defendant Gopaikisto had not paid the principal or 
interest of the loan or any portion thereof. He submitted that, assuming the 
allegations in the plaint wore true, the conduct of the plaintiff in his transac- 
tions with Gopaikisto wore extremely imprudent and unbusiness-like, and cal- 
cinated co be injurious to innocent parties, and therefore the plaintiff was not 
entitled to any redress. 

Leave to sue had been obtained under s. 12 of the Charter. 

Mr Evans and Mr. ,7. G. Apear for the Plaintiff'. 

Mr. J. D. Bell and Mr. Hill for the Defendant Rally Kissen. 
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Mr. Evans for the contended that, as the obtaining the jewel- 

lery tc^k place in Calcutta, a part of the cause of [267] action arose within 
the jurisdiction so as to entitle the plaintiff, with the leave o/ the Court, to sue 
in Calcutta. The plaintiff’s case depends on tliis : that the goods were obtained 
from him by an offence or fraud in Calcutta, all circumstances necessary to 
establish the plaintiff’s right are parts of the cause of action, and the offence 
by which the jewellery was obtained is a circumstance necessary to establish 
his right. The question, what was Gopalkisto’s right, is one which must arise 
in this suit. If this were a suit against Rally Kissen for conversion, the ques- 
tion of Gopal’s title would not arise; but this is an„equity suit in which the 
plaintiff* must show his right to recover from Gopal. At the time of the pledfeo 
to Rally Kissen the right to possession of the jewellery was in Gopal, to whom 
a bailment had been made for a particular purpose. It may bo that Gopal’s 
breach of the contract of bailment was out of Calcutta, but surely the exis- 
tence of the bailment is part of the cause of action. Hero also wo allege a 
joint action or conspiracy by the two defendants, in which case, if part 
of the cause of action arose in Calcutta, this Court wouhl have jurisdiction. 

Mr. Bell for the defendant Rally Kissen.- -The cause of action against this 
defendant is the detention of the jewellery : it is a tort, Thoro cannot be a 
joint action against this defendant and Gopal, a bailee of the plaintiff. There 
is no cljarge of want of good faith against Rally Kissen — See s. 178 of Contract 
Act; nor is there any evidence of malafidcs on Rally Kissen’s ])art. There is 
no evidence of fraud or offence in obtaining the goods. It is submitted that 
the cause of action arose out of the jurisdiction, and the suit as against Rally 
Kissen must bo dismissed. 

Mr. Evans in reply. — The latest case on the jurisdiction is that oiMuJehand 
Joharimnl v. Sitganchand Shiiulas (I. L.R., 1 Bom., 23), where the Court points 
out that the cases decided as to the County Courts’ jurisdiction in England 
are the true guides on the construction of the Charter ; see De Soiua v. Coles 
(3 Mad. H. C., 384) and Cameron v. Gray (6 T. II., 303). Fraud has l)oeri 
shown, inasmuch as it is proved that Gopal [268] fraudulently alleged he 
wanted tlie goods for inspection when he wanted thorn to raise money upon. 

Maepherson, J.— In this case the facts, which I find to bo proved, are, 
that the defendant Gopalkisto Paulit came to the plaintiff’s place of business 
in Calcutta, and there got from him the jewellery, wliich is the subject of this 
suit, taking it away and giving for it a receipt in which the prices of tlie articles 
were mentioned, and it was stated that they were taken on ten days’ inspec- 
tion. He said, he was taking the jewels on inspection, and would ])urchaso if 
he did not return within the ten iiiys. But 1 do not consider it proved that 
he over said he would send them up 'fe^Ioorshedabad or to Baboo Poolinbehari 
Sen. 

I believe that the plaintiff’ allowed him to take away the jewellery, because 
ho said he wished to take it with a view to purchase on ton days’ inspec- 
tion, and would buy if he did not return wdthin that time, because he depo- 
sited two thousand rupees, and because Koylash Chunder Sircar, a cashier in 
the employment of Moharaja Jotindro Mohun Tagore, said, that he wa^ a 
respectable man, and good for twelve thousand rupees. Gopalkisto Paulit, 
having thus obtained the jewellery, immediately took the articles to the defendant 
Rally Kissen Roy at his house, which is just outside the limits of the town of 
Calcutta, and there and then pledged them for 6,000 rupees. 

The present suit is brought to recover the jewellery or its value either 
from Gopalkisto Paulit or from Rally Kissen Roy. Gopalkisto not being now 
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forthcoming, the suit is in truth chiefly brought in order to establish the , 
liability of tlie defendant Kally Kisson Boy, with whom all the articles were 
pledged, with tt^ exception of one lung, which in the receipt is stated to be 
worth Bs. 250. 

The plaintid's suit is based upon the 178th section of the Contract Act, 
which declares that the person in possession of goods may make a valid pledge 
of them, provided the pawnee acts in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that the pawnor is 
acting improperly; but adds a proviso, the effect of which is, that no such 
[969] pledge is valid if 'the goods have been obtained from their lawful owner 
by means of an offence or fraud. 

The plaintiff’s case is, that the pledge of these articles to the defendant 
Kally Kissen Boy was not a valid pledge, even if he acted in good faith, because 
Gopalkisto Paulit had obtained them from the plaintiff by means of an offence 
or fraud. 

The defendant Kally Kisson Boy’s principal defence is, that the transac- 
tion in which alone ho is concerned having taken place at his house, which 
is beyond tlio limits of the ordinary jurisdiction of this Court, the suit will not 
lie, this Court not having jurisdiction in the matter so far as ho is concerned. 

1 was at first much inclined to think that the defence was good. But, 
on further consideration, I think that this Court has jurisdiction. Tho plain- 
tiff’s cause of action is really this, that although the defendant Gopalkisto 
Paulit was in possession of those articles at tho time he pledged them with 
the defendant Kally Kissen Boy, still Gopalkisto Paulit had obtained them 
from their lawful owner by means of an offence or fraud ; and therefore the plain- 
tiff, as such lawful owner, is entitled to recover them or their value from the 
pawnee. There is no doubt the plaintiff* could not prove his case against Kally 
Kissen Boy without showing tho circurnstancos under which Gopalkisto Paulit 
got possession of tho goods ; and as all these circumstances occurred within 
the town of Calcutta, I think that a pirt of the plaintiff’s cause of action 
did arise in Calcutta, Tho offence or fraud by moans of which Gopalkisto 
obtained possession took place in Calcutta, and that offetice or fraud is certainly 
part of the plaintiff’s cause of action. 

On the issue as to whether the goods were obtained from the plaintiff by 
fraud, I think (my opinion on this point also being somewhat contrary to my 
first impression) that tho plaintiff made out a primd facie case w’hen he proved 
that he was induced to give tho articles to GopaFkistjo Paulit by his represen- 
tation that ho took them merely on inspection for ten days with a view to 
purchasing, —and proved that a few hours afterwards those articles were 
pledged by Gopalkisto for 0,000 rupees. There is certainly some evidence of 
an offence, [270] to wit, tho offence of cheating,- -and at any rate there is 
evidence of what would fall under tho more general term “fraud,” which is 
used in s. 178. 

The case thus proved by the plaintiff’ is much strengthened by the evidence 
of the defendant Kally Kisson Boy. For he says distinctly that Gopalkisto 
Paulit represented to him that tlio jewels were his own, which was absolutely 
false. The acts of Gopalkisto Paulit might possibly have been capable of 
explanation. But these matters occurred twelve months ago, and no explana- 
tion of them has been offered up to this time. That being so, it is impossible 
to come to any other conclusion than that Gopalkisto, the pawnor of these 
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jewels, had obtained them ffoin their lawful owner by means of an offence 
or fraud. 

• • 

The plaintiff is entitled to a decree as against the defendant Kally Kissen 
Roy, as w^ell as against the other defendant, <{ 0 ]' the jewels or for their value, 
to wit, Bs. 8,000. But then the plaintiff admits t2,000 rupees wno deposited 
by Gopalkisto Paulit as security : and that inoiio> must ho taken pro ta7Uo in 
satisfaction of the Rs. 8,000. The jewels pledged with the defendant Kally 
Kissen Roy, and which are produced in Court and valued at Rs. 8,000, do not 
include the ring which is in the receipt signed hy (jopal as valued at Rs. 25Q. 

Therefore, the plaintiff is entitled to deduct those Rs. 2o0 from the 
Rh. 2,000 in deposit, unless the ring is returned to him. Tlie decree against 
Kally Kissen Roy will be for the jewels produced in Court or Rs (i,250. As 
regards Gopalkisto, the decree will bo for all the jewels (i.o., all those produetjd 
in Court, p/n.s the missing ring) or Rs. 0,250. 

In any event the plaintiff is entitled to costs on scale 2. 

rhuiqment for phtniiiff. 

^ Attorney for the Plaintiff : Mr. Hemfnf. 

Attorney for tiie Defendant E\ally Kissen : Mr. (hl/dndrrs. 


NOTES. 

1 8oc the remarks and npiiuon of Pollock and Mnlla jm Ihcir (Contract Act under sei*. 178, 
as to whether a valid pledge can be made under a tumt'-.ici which is \()idablc either on the 
ground of coercion, undue influence, inisrepresontation or even of fraud.] 
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The 9th Janmrii, 1H7S. 

Phksknt; 

SiK Richard Garth, Kt., Chief Jl-stick, and Mk. di’STicK Hiuc h. 


Ekram Mundul and others Defendants 

• versus 

Ilolodhur Pal Plaintiff. ' 


Enhancement of Rent — Notice — Bemp Act VIII of JSfi9, s. 1 4 -lies judicata, 

A lease from generation to generation gave the boundiiries of the land leased, estimated 
the area thereof, and fixed a certain rent per biga. It contained a condition that, if on moa- 
aurement the actual quantity of land should turn out to bo cither more or less than thuffkti- 
inated area, the rent should be increased or decreased in proportion at the .same rate per biga. 
In a suit for enhancement of rent, on the ground that the land leased e,oritained more than 

* Appeal under 8. 15 of the liCttcrs Patent, against the decree of ^Ir. Tiistiee AINSLIE, dated 
the 29th of May 1877, in Special Appeal, No. 2G97 of 1876, from the decree of Baboo 
Kristomohun Mookerjee, the Second Subordinate Judge ofNuddea, dated the -list of August 
1876, modifying the decree of Baboo Kri.stoBehary Mookerjee, thcMuiif-it of Koosb tea, dated 
the 16th of August 1875. 
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the eetimuted number of bigas, the lease being one which did not specify the period of the 
engagement, — Held, that notice of enhancement was nocossary under Beng. Act VIII of 1869, 
8. 14. • 

In a previous suit the present plaintiff had sued the defendant for the amount of rent 
originally fixed in the lease, and the doTondant claimed in that suit to have the rent reduced 
in accordance with the term.softheloa.se, anda mc:i.suroinent wa.s thereupon mads, which showed 
that the quantity of land held by the defendant was in excess of that named in the lease : 
that suit was decided in favour of the plaintiff for the rent claimed. Held, that the measure- 
ment adopted b\ the Court in the former suit was not, as rog.ards the amount of the excess, 
binding upon the defendant, hnd that, even if it were, the fact of kik'Ii mcasurcinciit would be 
no sufficient notice of enbanccmoiit to the defendant. 

The facts are sufficiently stated in the Judgment appealed from, which 
was as follows : — 

Ainslie, J. — The defendant holds certain lands for the plaintiff’ under a 
lease from generation to generation. The lease gives the^ boundaries of the lands. 
It estimates the area to he 47 higas 5 cottas, and fixes the rent at Rs. 59 odd 
annas at [272 j the rate of Re. 1 annas 4 a higa. It contains a condition tliat if 
on measurement the actual (|uantity of land should tui n out to ho either more 
or less than 47 bigas o cotias, the rent will he increased or decreased in propor- 
tion at the same rate per higa. 

The lower Appellate Court has held that in a case of this kind no notice 
of enhanoenient is required. 

It appears to me that althougli the case does not fall strictly within the 
terms of s. 14 of Beng. Act VI J I of 18(>9, a notice w ould, nevertheless, he 
necessary. The tenant is entitled to know the amount of Jent denianded from 
him for each year at its commencement : and until measurement has been 
made and notice of the result of it given to him, he w'ould be entitled under 
this lease to hold on from year to year at the old rent of Rs. 59 odd annas ; 

but although it seems to me that he was entitled to a notice, 1 do not think 

that the present suit can be entirely defeated for want of notice, because it 
appears that in 1870 the plaintifif sued tlie defendant for reiit at the rate originally 
fixed, namely, Rs. 47 annas 5. The defendant then pi>t forward his right to 
have the rent reduced under the terms of the lease ; and, in consequence of this 
pleat a measurement was made by the Court for the purposes of that suit. This 
in fact was a measurement which the defendant himself caused to be made 
after notice to the plaintiff under the conditions of the lease : and therefore, by 
the terms of the lease, he must be hound by the Result of that measurement, 

and cannot claim to have a separate notice from tlio plaintiff after he has 

himself elected to put in force that condition of tiie lease which reserved to 
either party a right of measurement. 

With reference to the finding of the Court in the former suit, it has been 
contended that it is not binding in the present case ; but it seems to me that it 
oannot be otherwise. A question having arisen between tlie parties as to what 
WQpld for the future be the proper rate of rent under the condition of the lease, 
and it having been determined, according to the terms of the lease, that a certain 
quantity of land was in the occupation of the defendant, and therefore that a 
certain rent w^as payable by him, it appears to me that that question was neces- 
sarily tried and determined once for all, and that neither party is at liberty to 
[273] re-open it. The ease cited by the lower Appellate Court — Noho Doorga 
Dossee v. Foytbux Chov^dkry (I. L. R., 1 Cal., 202 ; H. c., 24 W. R.. 403) 
— appears to me to govern this case precisely. 
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Then there remains the question whether the plaintiiT in this case is 
entitled to recover tfio excess rent for 1277 (1870'. As regards four annas in 
respect of that your, it is perfectly clear* that he cannot rSoover it on the 
ground that when he brought his former suit for the four-anna kist of 1277 he 
was bound to sue for the whole of arrears' then due to him ; but I think 
that effect must be given to the first objection in respect of the other 12 
annas, — that is, that there was no notice of any change of the rent until after 
the end of the year 1277. It appears to me that the measurement which was 
made in the former suit must be taken as a ineasuroiiient effected on the day on 
which that suit was decided in the first Court, and the measurement of thw 
ameen accepted and confirmed, which was on the 6th of Bysack 1278 (18th 
April 1871). Therefore, as regards the excess rents claimed for 1277 with any 
interest thereon, the decision of the Court below must bo sot aside. In ros))eot 
of the remainder of the claim, the judgment of that Court is affirmed. 

From this decision the defendant appealed. 

Baboo Kfsknr/ Mokan Boij for the Appellant. 

Baboo Shoshi Bkoosun Duit for the Respondent. 

The Judgment of the Court was delivered ))>* 

Garth, C. J. — Wotliink that this appeal sliould be decreed. The facts of 
the case are correctly stated in the decision of Mr. Justice AlNSLlK ; and we 
quite agree with that learned Judge, that before the plaintiff in tliis case (the 
landlord) could sue the tenant for increased rent, upon the ground that the land 
demised consisted of more than 47 bigas and 5 cottas, he was bound to give 
the defendant a jirovious notice that the increased rent would he required of 
him. 

It seems to us tliat this notice was rendered necessary by s. 14 of Bong 
Act VJII of 1869 ; because we have had the lease [274] in question read, and it 
appears to be one “ not speeilying the period of the engagement so that, until 
he had received* such a notice as the section requires, the defendant could not 
be called upon to pay a higher rent than he did in the year preceding the suit. 
Mr. Justice AlNSLJK coasidors tliat the defendant was entitled in this case to 
some notice, tliough he thinks that s. 14 does not ai)i)ly. But the learned Judge 
proceeds to sa> that the defendant did In fact have sufliciont notice that^the 
increased rent was payable, because in the former suit, wliich the plaintiff 
brought against the defendant for rent in the >ear 1870, a measurement of the 
demised lands was made at the instance of the defendant, the result of which 
was that the land was foupd to contain an excess of 11 bigas 16 cottas beyond 
the quantity mentioned in the lease. 

Now, in order to see how far the defendant was bound by this measurement, 
and how far the fact that ho knew of its being made was a sufficient notice 
to him to enable the plaintiff to bring this suit, we must first see what 
was the natuie of the former suit. It was a suit by the plaintiff to 
recover from the defendant the rent originally tixed by the lease. The defendant 
pleaded that the actual quantity of land was less than that estimated in tfle 
lease, and consequently that he was entitled to an abatement. Jn order 
to ascertain the correctness of this plea, an ameen was appointed by the 
Court to measure the land ; and the land upon measurement was found to 
contain more, instead of less, than the estimated quantity; the excess being 
11 bigas 1C cottas. Upon this the plaintiff obtained a decree, not for any 
excess rent, but for the original rent for which he had brought his suit, the 
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Judge holding very properly that he could not decree him a larger rent than he 
had claimed in his plaint. But it follows from this that the judgment in that 
suit, whatever thft evidence of the anfeen or the observations of the Judge may 
have been, was only conclusive between the parties upon the question whether 
the land demised was or was not 'less than, or equal to, the estimated quantity. 
Whether it was more than the estimated quantity, was a question immaterial 
to the suit, and one which from the very nature of the issue the Judge could 
not, and did not, decide. Perhaps the best of this is. [278] that if the 
defendant had desired to call evidence at the trial to disprove the excess, or to 
appeal from the judginent, upon the ground that in fact the land did not 
exceed the estimatetl quantity, he could not have done so ; that point being 
immaterial to the purposes of the suit. 

In the case referred to by Mr. Justice .-\INSLIE — No/jo Doorga Dossee v. 
Foyzhiix Chowdhry (I. L. R., 1 Cal., ‘20ii ; s. ( ., 24 W- R., 403) — the point 
decided in the first suit was necessary to the due determination of the issues in 
both suits, and therefore the judgment in the one case was held to be binding 
in the other. But here it is not so. Wo consider, therefore, that the measure- 
ment found by the amoen, and adopted by the Court in the suit of 1870, was not, 
as regards the excess, binding upon the defendant. But even supposing it were, 
we think it clear that the judgment in the former case, although known to the 
defendant, would not he a sufficient notice to him by the landlord under s. 14 of 
Beng. Act VIll of 1HG9. That notice is required to be in a particular form, and 
served a certain time before any suit can be brought for the excess rent ; and the 
obvious intention of tlio Legislai.ure, as it seems to us, was, that the tenant, 
before he could be sued for any higher rent than ho had previously paid, should 
have notice, not only that such rent might be domandable, but that his landlord 
intended to domaiul it. 

The fact of the land luivinghoon measured and found to contain more than 
the estimated quantitv' would ho no suflicient notice, in our opinion, that the 
landlord intended to insist upon the higher rent. 

We are of opinion, thorolore, that tho original judgment of tHe Court of First 
Instance, giving the plaintiff a decree for tlic original rent and rejecting the claim 
for the excess rent, was correct; and that all subsequeftt judgments should ho 
reversed, tho defendant being entitled to his costs in all the Appellate Courts, 
and* also of tho second trial before tho Munsil in the Court of First Instance. 

Appeal allowed. 


NOTES. 

[ RES JUDICATA -IMMATERIAL FACT-TEST — 

This case was followed liv n\KTH, J., iii Raja fjiichmunv. Lukkunii%lH)Z C.L.R., 74. 

There the pl.iintilT and dcfeiidant had entered into an agreement by which rent at a 
certain rate was to bo paid if thoro wore an oxco.ss of area over 7,000 bigas, the estimated 
measurement. The tirst suit was for a refund of an excess amount of rent on tho allegation 
the-t tho tenant, the pl.untilT, had boon dispossessed of sonic 692 bigas in a suit against him 
by a third party. A mcasurenicnt was made for finding whether the allegation was correct, and 
not finding whether the land j.'xooedi'd 7,000 higas and if so by how much. The area was 
found to contain upwards of 9,000 bigas. The second suit was for enhanced rent on 
the basis of this finding. A fresh finding was not held to be precluded by res judicata : — Ibid. 

“There tho measurement was made in the former suit with an entirely different 
obJiBOt than to ascertain whether there was any excjoss quantity of land beyond the 7,000 bigas. 
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It was to determine whether the case Which the then ^plaintiff (the present defendant) set up 
was correct ; and although the inoasuremcni may have shown that the quantity was 
upwards of U.OOO bigas, that was twt a matter ^material to the suit, nor (me atjaifist which 
the plaintiff in the suit could have appealed if he had wished to — Ibid, 

In Bussun Lall v. Chunder Doss (1879) 4 Cal., 886, ill the first suit which was for rent, 
the question was tried whether the amount claimed (which was admitted) was payable in 
respect of a larger or a snidllcr area. A subsequent suit for declaration that that sum was all 
that was payable in respect of all the lands held by the tenant was held barred. Though the 
issue might have been unnecessary (JACKSON, J.) it was raised, it was the only question 
between them and could have been appealed from ((lAUTH, 

[276] APPELLATE CIVIL. 

The 9 th J a wary, Ih/H. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 

Parlrntty Nath Roy Chovvdhry and others Plaintiffs 

iwr&a^i 

Mudho Paroe and others Deiendants. 

C 1 C. L. R. 898.] 


Jalkar — Easement -Disposseftsion — Limitatnm Act IX of 18T1, s 27, 
sched, 11, art, TIo, 

A jalkar is not <i.n oasiMncnt within the meaning of s ii7t of Act IX of IH71. but is an 
interest in immoveable property within the meaning of schod. II, art. 1461 that Act. Where 
the defendant had been cxerctsiiig a right of fishing in certain water adversely to the plaintiff 

* Appeal under s, 15 of the Letters, Patent, against tlni decree of Mr. Justice AJNKLIK, 
dated the 7th of June 1R77, in Special Appeal No. ‘22JU of 187f>, against the decree of 
J. O’Kinealy, Esq., Ofliciating Additional Judge of the 24-Pergaiinas, dated the 17th of June 
1876, reversing the decree of IJaboo Rain Doyal (Hiose, Second Munsif of Ras.sirhaut, dated 
the 20th January J87G. • 

t tSec. 27 : — Aeguisihan of ownership by possession . — Whfire the aece.ss and use of light or 
air to and for any building has been peaceably on joved therewith, 
Acquisition of right to as an casement, and as of right w thout interruption, ahd for 
casements. twenty years, and where any way or watercourse or the use of 

water or any other casement (whether adirniative or negative) has 
been peaceably and openly enjoyed by any person claiming title thereto as an easement and 
as of right without intcrrupl^ion and for twenty years, the right to siu-li accc.s.s and u.se of 
light or air, way, watercourse, use of water or other easement, shall lx* absolute and 
indcfcasi bio. 

Each of the said periods of twenty years shall be taken to be a period ending within two 
years next before the institution of the suit wherein the claim to which such period relates is 
contested, etc.] 

J [Art. 146, seh. II, Act IX of 1871 : 


Description of suit. 


Period of limitation. 


Time from whic-h pcrirjd 
begins to run. 


For possession of immoveable Twelve years 
property or any interest 
therein not hereby otherwise 
specially provided for. 


IWhcii the posso.ssion of the 
! defendant or of some person 
j through whom ho claims be- 
I came adverse to the plaintiff.] 
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for more than twelve yoara, Held, that a suit by the plaintiff for a declaration that he was 
entitled to the exclusive right of fishing in such water was barred by limitation. 

The Judtjmont Appealed from, in Which the facts are fully stated, was as 
follows - 

Ainslie, J. — The plaintiffs in* this suit seek to recover the rents of a certain 
jalkar from the defendants, who in answer allege that the jalkar is the property of 
Government, and if this is not so, that they have never paid rents to, and do not 
hold from, the plaintiffs. Tfie Judge of tlie lower Appellate Court has found 
that, with the knowledge, hut without tlie permission, of the plaintiffs, the 
defendants have been fishing in this water for at least eighteen years adversely 
to plaintiffs, and that the law of limitation bars this suiL 

It has been urged in special appeal that the plaintiff’s having enjoyed 
possession through othei* tenants cannot be barred. I think, however, that 
where property is of sucli a nature that there may be equal enjoyment thereof 
by several persons at one and the same time without necessary interference one 
with another, it is not necessary for respondent to establish the total exclusion 
of the plaintiff s in order to succeed on the plea of limitation. Tf, as in this case, 
the defendants can show that while plaintiffs may have been enjoying profits out 
of this fishery through others, they themselves have within the knowledge of the 
plaintiff's [277] been ai)proi}riating the entire produce of their own fishing in 
the same waters without in any way acknowledging the plaintiff’s’ title, they do 
in effect prove an adverse possession pro ianio. 

It was, however, further argued that possession for twenty years is 
necessary to establish a preserijition. But, as the law now stajids, the case 
does not fall witliin the provisions of s. 27 of the Limitation Act, and must 
therefore bo governed liy art. 145. The Judge correctly observes that the 
right claimed is not an easement . and although in the draft of an amended 
Law of Limitation i-ecently published the meaning of the word ‘ easement ’ 
is intended to incluck’ such claims, it has, as the law now stands, a more 
restricted meaning. 

As the Judge has lound tliat the enjoyment of the fishery has not been by 
license or consent of plaintiff's, but, on the contrary, accompanied with a denial 
by plaintiff's of the defendants’ right to fish, and a denial by defendants of 
plaintiffs’ right to interfere with or tax their fisliing, and that this state of things 
has l]lben going on for oigliteen years, the suit was rightly dismissed. The 
appeal is dismissed with costs. 

Baboo Ch under Madluio (tko.sr for the Appelbmts. 

No one appeared for the Kespondents. 

The Judgment of the Court was delivered by 

Garth, C. J. — We have felt some difficulty in coming to a conclusion upon 
this case, partly from the peculiar nature of the rights claimed by the plaintiff’s, 
and partly from there being no ])rovision in the Limitation Act of 1871 which 
applies to, or contemplates, a suit of this nature. 

The plaintiff’s claim to be entitled to an 8-anna share of a certain jalkar, 
and they pray for a declaration as against the defendants,— first, that they are 
entitled to receive rent from tliem lor fishing in their jalkar ; or, secondly, that the 
defendants have no right to fish there without paying them (the plaintiff’s) rent ; 
or, in other words, that the plaintiff's are entitled to enjoy their jalkar rights 
without the defendants’ interference. 
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The Munsif very properly dismissed the first portion of the plaintiffs* claim, 
upon the ground that the defendants were not, [278 j and had never claimed 
to be, the plaintiffs' tenants. But he •decreed their claim in tlio other 
alternative, declaring in substance that the plaintiffs had a right to the share 
which they claimed in the jalkar, and that tlie defendants could not fish there 
without the plaintiffs’ permission. He holds that the right of tishing claimed 
by the defendants in the jalkar was at most an easoineiit ; thal the defendants, 
therefore, could not become entitled to it by prescription, till they had enjoyed 
it as of right for twenty years (see Limitation Act of 1871, s. 27), and that 
their use and enjoyment of it had not been proved /or uiojc than eighteen 
years. 

The Additional Judge, on appeal, reversed this decision of the Munsif. Tie 
held that neither the right of fishing claimed b> the defcndnnls, nor the jalkar 
rights claimed by the plaintiffs, were “ oasoniont." He appan'Titlv considered 
that the enjoyment of the right of fishing b> the defendants was .m interference 
by them with the exclusive right claimed by the jdaintilfs, and ultimately 
decided that as the plaintiffs had not brought their suit to establish such 
exclusive riglit wdthin twelve years of the defendants’ first interference, their 
suit was barred by limitation, and ought to be dismissed. 

The learned Judge of this Court has fip])rovod tlio finding of the lower Court, 
and substantially upon the same grounds. 

It has now been urged before us on appeal from his decision : /.si, that the 
jalkar which the plaintiffs claim is notin its nature “ iinmoveahlc property, or 
an interest in such property,” within the meaning »)f the Limitation Act , and 
that consequently art. 145 of the 2nd schedule to the Act docs not apply ; 
that a jalkar is an easement, to which the defendants could only heconie entitled 
by twenty years’ use (s. 27 of the Limitation Act) ; and •h'd, that the acts of the 
defendants when fishing in the jalkar were only a series of trespasses or infringe- 
ments of the plaintiffs’ right, each of which was a successive cause of suit ; 
and that therefore the plaintiffs ar.e not barred hy limitation. 

We think, however, that the lower Appellate Courts are right in the view 
which they have taken. Whatever may he the [279] law under the present 
Limitation Act, a jalkar is clearly not an easement within the meaning of 
s. 27 of the Act of 1871. An easement is defined by Mr. dale in his Law of 
Easements (p. 5) to be “ a privilege without profit ” which the owner oLone 
tenement may enjoy (as a right of way or of light ovoi the Land of another) ; 
hut “ conferring no right to a participation in the pjofits arising froni it. ’ 

Now a jalkar, on the, other hand, is the right to take the profits of a 
river, lake, or other water on a particular estate or tract of country ; and 
although, as was decided by Justices Jackson and McDonkll in the case of 
Badha Mohun Mundul v. Neel Madhuh Mundtil (24 W. R., 200), the right to a 
jalkar may not involve any actual property in the soil ovoi* which the water 
flows, it is still, we think, an interest in immoveable property within the 
meaning of art. 145 of the Limitation Act. 

We also agree with the lower Appellate Courts that the acts of the defen- 
dants in taking fish from this jalkar for so many years cannot j>ro|>erly be 
considered as successive acts of trespass. They appear to have been exercised 
continuously under a claim of right, and in tlie only way in which that right 
could be effectually asserted. Assuming that the plaintiffs’ possession of the 
jalkar consisted of the participation of the profits derivable from it, the enjoy- 
ment by the defendants of a partial participation of those profits for a long 
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course of years must be considered (as Mr. Justice AlNSLiK describes it) as a 
dispossession by the defendants of the plaintiffs’ right pro tanto during that 
period. The plaintiffs ought, therefore, to have brought their suit within twelve 
years from the commencement of such dispossession. 

The appeal is dismissed withbut costs, no one appearing for Eespondents. 

Appeal dismissed. 


NOTES. 

(J. THE RULE IN THIS CASE AFFECTED BY SUBSEQUENT LEGISLATION — 

The Indian Limitation Act, 1877, introduced a definition of easement which would 
include the right of jnlkar . and this definition is retained in the Indian Limitation Act, 1908, 
sec. ‘2 (5) : — 

‘ Easement’ includes a right, not arising from contract, by which one person is entitled 
to remove and appropriate for his own profit any part of the soil belonging to 
another or anything growing in, or attached to, or subsisting upon, the land of 
another. 

Accordingly, the right of jalkar would come within .sec. *20 of the Limitation Act, 1908, 
and twenty years will be the prescriptive period : — (1880) 5 Cal., 945 : G C L., R., ‘2C9 ; (1882) 
9 Cal., G98. 

II. WHERE THE INDIAN EASEMENTS AOT V OF 1882 APPLIES— 

Sec. 8 (read with sec. 8 of the (leneral Clauses Act, 1897) repealing the above definition 
for the territories within which this Act extends, it is possible that the rule in this case 
might be followed in those territories. 

III. WHAT CONSTITUTES DISPOSSESSION— 

The mere fact of trespass and misappropriation of fish from certain bhills in a zainindari 
by all the inhabitants of the villages did not amount to it ; — 

"In 3 Cnl., 270, some ascertained persons were proved to have been in adverse possession for 
more than 12 years of an interest in an immoveable property; in the present case, it has been 
already shown that no defined and ascertained persons have been in continuous possession 
of the fishery right in these bhills”: — (1882) 9 Cal., 698. 
lY. RIGHT OF JALKAR AN INTEREST IN IMMOVEABLE PROPERTY— 

Not immoveable property within the Specific Belief Act (I of 1877), sec. 9 : — (1892) 19 
Cal.^544 P. B. See 0H99) G78 : also (1887) 12 Bom., 221 : (1894) 18 Mad., 64 ; 14 

C. L. J., 572.1 
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[380]^ PRIVY COUNCIL. 


The Gth, 7th, and 8th February and LOth March, *187 7. 

Present ; . 

Lord Blackburn, Sir T. W. Colvilb, Sir 1^. Pka<’0(^k, Sir M. E. Smith 
AND Sir R. P. Collier. 

Irvine Defendant 

veram 

The Union Bank of Australia Plaintiffs. 

[ - 4 1. A. 86 L. R. 2 A. C. 866 ^46 L. J P. C. 87 ^87 L. T. i76 25 (Eng.,) W. R. 682.] 

[On Appeal from the Court of tlie Recorder of Rangoon.) 

Hatifiratiov — Company -Acts done by Directors in excess of authority. 

Tho ratification by a Company of pirticular acts done bv its Directors in excess of the 
authority given them by tho articles of the Companv, does not extend the powers of the 
Directors so as to give validity to acts of a similar chariicter doin' '-ubs(‘<|nentl\ . 

[7Vii.s' head-ju)te gives no idea at all of the point decided in the case. See our notes at the 
end of this case for the propositions laid down /M?r<».] 

This was a suit brought by the Union Bank of Austrilia, in the Court of 
the Recorder of Rangoon, to recover money advanced by the Bank to the 
Oriental Rice Company, and to enforce an equitable mortgage on certain 
premises situated in Rangoon as a security for tho advance, against the said 
Company and against the defendant William Irvine, who had purcliased the 
Company’s rights and interest in the mortgaged property at a sale in execution 
of a decree obtained against tlie Company by other creditors. 

By one of the articles of association of tho Oriental Rico Company, which 
was formed at Melbourne under an Act of the Legislature of Victoria, corres- 
ponding in its provisions with the English Companies’ Act, 1802, the powers of 
the Directors to borrow money on the credit of the Company, and to inoi tgage 
its property, were limited to a sum not exceeding in the aggregate as an existing 
debt at the same time one-half of tlie actually paid up capital of theComimny. 
By another article these powders might be extended by a vote of ono-half the 
shareholders given at a general meeting : and no limit or restriction was fixed by 
any of the articles upon ,the power of the Company to liorrow or mortgage. 

The facts of the case are set forth in their Lordships’ judgment. 

The main question raised for determination was as to the amount for which 
the plaintiff held a valid charge on the property mortgaged. 

[281] The Recorder of Rangoon, in a judgment dated the 8tli October 
1875, held, tiiat the Directors of the Rice Company had exceeded their powers 
in charging the Company’s property with a debt greater tlian one-half of -the 
Company’s actually paid-up capital. But he was of opinion tliat tlie acts of 
the Directors in borrowing in excess of their powers had been ratified by the 
shareholders. He, accordingly, gave a decree against the Rico Company foi; 
the amount of the debt, and ordered that, in the event of tlie Company failing 
to pay, the mortgaged premises should he sold, and the proceeds applied in 
satisfaction of the plaintiffs’ claim. 


1 CAL,— 108 
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The Oriental Bice Company did not appear or answer in the suit. The 
present appeal to Her Majesty in Council was brought by the defendant Irvine, 
who souglit to have the decree of th.e Becorder varied by a declaration that the 
charge on the Company's property in favour of the Bank was valid only to the 
amount of one- half of the actually paid-up capital of the Company. 

Mr. Cmne, Q. 0., and Mr. E. Macnaghten, for the Appellant, submitted that 
tliere was no evidence of the shareholders of the Bice Company having ratified 
the acts of their Directors in borrowing and in charging the property of the 
Company in excess of the limit prescribed by the Company's articles. The 
directors could only pledge the property of the Company to tiie extent of one- 
half of its paid-u}) capital. Tlie mortgage was valid only to tliat extent. The 
following cases and authorities w'ere cited : Lindley on Partnership (last edn.), 
pp. 780, 782 ; Hutton v. The Scarborough Hotel Company (2 Drew and Srii., 521 : 
and 4 De G. S. J., 672) ; The Electric Telegraph Company of Ireland, Troup' a 
case (29 Beav., 353), and Iloare's case (30Beav., 225) ; He Pooley Hall Colliery 
Company {21 L. T. (N. S.), 690 ; W. N., 1869, p. 255] . 

Mr. Benjamin, Q. C., and Mr. W. Murray for the Bespondents. — The 
limitation of the powers of the Directors to borrow on the credit of the 
Company was not a limitation on the general powers of the Company itself. It 
merely restricted the agency [284] of the Directois. Acts done by tlie Directors 
in excess of that limitation might, under the articles of association, he validated 
by the sanction of the shareliolders. Whether the Directors had exceeded their 
authority was a matter between them and the shareholders, and did not afi'ect 
third parties. The Bank had notice that the Directors of the Company had 
power to borrow and to mortgage under certain conditions. It was not 
necessary for it to enquire further ; it might aussme that these conditions had 
been observed. They referred to The Phosphate of Lime Company v. Green 
(L. B., 7 C. P., 43), Royal British Bank v. Tarquand (5 K. k B., 248; 6 E. & 
B., 327), Story on Agency. § 250. 

Mr. Macnaghten replied. 

Their Lordsiii))s took time to consider their Judgment, which was 
delivered by 

Sir B. Peacock. — This is an appeal from a decree of the Becorder of 
Bangoon in a suit in which the respondents, suing in the name of tlieir Inspector, 
were plaintiffs, and the appellant was one of the defendants. 

The suit was brought to recover the sum of 15,296/. 17.s. Od., for money 
advanced by the Dank to the Oriental Bice Company ^ Limited, and to enforce 
an equitable mortgage as a security lor the advances. 

The plaintiffs prayed, amongsi other things, that it might l)e declared that, 
hy virtue oi the deposit by the Company of certain title-deeds and the agree- 
ments accompanying t\u». san\e, they were entitled to an equitable lien or 
mortgage upon certain messuages and premises situate in the town of Rangoon 
for securing the repayment of the said sum of 15,2961. 17.S’. 6d., jind that upon 
non-payment of that amount the defendants might be foreclosed from their 
equity of redemption in the said premises, or that the said premises might be 
sold, and the proceeds applied in payment of the said sum or such other sum as 
'the Court might find to be due to the plaintiffs, with interest and costs. 

The Company were made co-defendants in the suit, but they did not 
appear or defend. 
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C283] The defendant (appellant) claimed the property under a purchase at 
a^ sale in execution of a decree against the Company, by which he acQuired the 
right, title, and interest of the Oompanv„and nothing mor^ Tliat purchase 
was made on the 31st May 1872. 

The principal question to be decided is, what is the sum for which the 
Union Bank is entitled to a charge upon the property. On the part of the 
Bank it was contended that they are entitled to a charge for the full anioimt 
claimed ; and on the part of the defendant (appellant), that the charge is 
limited to the amount of one-half of the actually paid-up capital of the 
Company, which paid-up capital the appellant in his written statement alleged 
was never more than 17,100/. ^ 

There was some discussion at the hearing as to wliat really was the actual 
amount of tlio paid-up capital. Their Lordshipt: then expressed their opinion 
upon the point, and stopped the learned counsel for the respondent. They 
were of opinion that it should bo taken at 17,100/., the atnount found by 
the learned Recorder. 

The Company was originally formed in the Colony of Victoria hv articles 
of association, dated the 25th of April 1861, and on the IHth of August 1M()4 
it was duly registered as a Company limited by guarantee under an Act of the 
[jogislature of Victoria, vvhich followed and adopted the provisions of the 
Companies’ Act, 1862. By that registration the Company, by virtue of tlio 
section of the Colonial Act, corresponding with s. 196 of the Companies’ Act 
of 1862 became subject to all the provisions, so far as they are applicable to 
the present ciise, of the Colonial Companies’ Act, in the same manner in all 
respects as if it had been formed under that Act. 

The articles of association contained no restriction or limitation on the 
Company s power of borrowing. As regards the Directors, however, their 
authority to borrow was limited ; for it was expressly stipulated by article 50 
of the association, which were registered under the Comi)anies’ Act, and of 
which the Bank was bound to ta’ke notice, that, subject and without prejudice 
to the power therein given to the meetings of shareholders, and the conditions 
and restrictions therein contained [284] the Directors for the time being 
should have, amongst others, the following powers,— that is to say, the power 
of borrowing and taking up. on the credit of the said Company, or of its 
property, any sum or sums of money from time to time, but so, nevertlifijlcss, 
that the total amount to he so taken up should not exceed in tiie aggregate, a.s 
an *xiHiinq debt at the same time, one-half of the then actually paid-up capital of 
the said Company, and that for the purpose of securing any sum or sums which 
might he so borrowed by the Directors, they should be at liberty to mortgage, 
with or without power of sale, and otherwise to charge and incumber, all or any 
part of the property, estate, and effects, real and personal, of the said Company, 
and to accept, make, or indorse, any hill of exchange or promibsory note on 
behalf of the said Company, or to overdraw the account of the said Company 
at their bankers, or to execute and give any bond, covenant, or other obligation 
binding the said Companj, and the affairs and concerns of tho said Company, 
both in India and Victoria and elsewhere, and that the entire and .soie 
management, conduct, and regulation of the business and affairs of the said 
Company, both in India and Victoria and elsewhere, according to the provisions 
and subject to the restrictions of the said articles of association, should be con? 
flded to, and be under the direction of, the said Directors for the time being, 
who should have and might exercise all the powers which might he exercised 
by the whole of the shareholders.” 
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It was, therefore, clearly beyond the authority of the Directors to borrow 
or take up, upon the credit of the Company as an existing debt at the same 
time, an amount or amounts exceeding one- half of the actually paid-up capital 
of the Company. There is no doubt that the autiiority of the Directors, limited 
as it was by the articles of association, was capable of being extended under 
the provisions of article 31. But by that article one-half of the votes of all 
4 the shareholders given at a general meeting called for the purpose was 
necessary. 

The article is in the following words : — “ One- half of the votes of all the 
shareholders given at a general meeting called for the purpose shall be compe- 
tent and necessary to make, to enlarge, extend, rescind, alter, or repeal, wholly 
or in part, all or any of [2861 the provisions or powers herein contained, or 
to remove any Director or trustee, or to increase or diminish the number of 
Directors ; but upon all other questions or business to be transacted at any 
meetings (except as herein specially mentioned) a majority of the votes of the 
shareholders present in person or by proxy and not declining to vote shall 
decide.” * 

It was not contended that the authority of the Directors either to borrow 
or to mortgage was ever extended at a general meeting of the shareholders 
called for the purpose, but it was contended by the learned Counsel for the 
respondents, that the limitation of the i)ower of borrowing and of mortgaging, 
contained in article oO, was merely a limitation of the authority^of the Directors 
conferred by the same article ; that it was not part of the constitution of the 
Company, which, if the Company had been originally formed under the Com- 
panies ’ Act of 1H62, must have been contained in the memorandum : and, 
consequently, that it was not a limitation of the general powers of the Company, 
or of the whole body of shareholders ; and that the acts of the Directors in 
excess of their authority might be ratified by the Company and rendered 
binding. 

Their Lordships are of opinion that the above contention is correct, and 
they will proceed to consider whether the acts of the Directors in borrowing 
in excess of their authority were over duly ratified by the Company. 

• 

The learnetl Recorder considered that there was sufficient evidence to 
show that the shareholders acquiesced in and approved of the acts of the 
Directors in borrowing and mortgaging, and he relied upon what took place at 
the half-yearly meetings held in 1868 and 1869. 

A ratificatioT. is in law treated as equivalent to a previous authority, and 
it follows that, as a general rule, a person, or body of persons, not competent 
to authorize an act, cannot give it validity hy ralifying it. ' 

By the 21st of the articles it is provided that an ordinary half-yearly 
meeting shall be held during the months of October and April in each year. 
By the 22nd, that an extraordinary general meeting may be called at any time 
for a special object. By the 25th, that a notice shall be sent to each share- 
holder [ 886 ] stating the day and place of the meeting, and also the business 

• [This passage should bo road with what follows at 286. In (jfrant v. United Kingdom 
Switchback Railwcut^ Company (1888) 40 Gh. D. 185 C. A. Lord Justice COTTON observed : — 
“ Two passages in Inline v. Union Bank of Australia wore referred to. Being in the same 
judgment, they must be taken together, and they appear to me to express what I have said 
— that power to do future acts cannot be given to Directors without altering the articles, but 
that a ratification of an unauthorized act of the Directors only requires the sanction of an 
ordinary resolution of a general meeting, if the act was within the powers of the Company.'*] 
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proposed fco bo transacted thereaV’ By 26th, that at every general half- 
yearly meeting the accounts and a statement of the Company’s affairs, &c., 
shall be laid before the shareholders, and such meeting “ may examine, allow, 
and confirm, or reject the accounts and report of the Directors dr auditors, so as 
to bind all the members for the time being of the Company, and all persons 
claiming under them.” The notice that a half-yearly meeting was to be hold 
would sufficiently indicate that it was for the purposes mentioned in article 26, 
but would not indicate that it was for any other purpose. 

The report of the Directors referred to in article 26 seems to their Lord- 
ships the same thing as the statement of the Compiyiy's affairs previously 
mentioned in the same article. There is nothing in the articles requiring the 
Directors to circulate the reports among the shareholders before the meetings. 
There is no evidence in the case that the reports were in fact circulated before 
the half-yearly meetings, and the form of the re))orts ])earing dates on the days 
of the half-yearly meetings looks as if they were produced for the first time 
when laid before those meetings. 

Their Lordships think that ft would be competent for a majority of the 
shareholders present (though not a majority of the shareholders of the Com- 
pany), at an extraordinary meeting convened for that object, and of which 
object due notice had been given, to ratify an act previously done by the 
Directors in excess of their authority ; and they are not prepared to say that, 
if a report had been circulated before a half-yearly meeting distinctly giving 
notice that the Directors had done an act in excess of their authority, and that 
the meeting would be asked by confirming the report, to ratify the act, this 
might not be sufficient notice to bring the ratification within the competency 
of the majority of the shareholders present at the half-yearly meeting." 

But if the object was to give the Directors in future an extended authority 
beyond what is given by article 50, their Lordships think that it would be an 
alteration of the provisions contained in the articles which, under clause 31, 
that could um only be made by a vote of one-half of all the shareholders 
of the Company. 

There is a wide distinction between ratifying a particular act which has 
been done in excess of authority and conferring a general power to do similar 

•[ScD per SwiNFEN Kady, J., in Boschock Proprtctarjf Cumpanp, Limited v. Fukc, (l'J06), 
1 Ch. U8 

• 

“ The argument that Rigby had not Horved two complete years was ba.->edou the coiitontion 
that his election or appointment by Fukc on February ‘i, 1903, had not boon duly ratified or 
confirmed by the Company in general meeting on August 10, 1903, because .sufiicient notice 
had not been given that the matter "Would be dealt with at that meeting. 'Fhe report of the 
Directors is dated July 31, 1903, and was sent out with the notice convening the ordinary 
general meeting for August 10, 1903. The report contains ihis paragraph : ‘Directors — You 
will be asked to ratify the election of Mr. C. D. Rigby as a Director , also to elect a new 
Director,’ and the notice convening the nioeting states that the meeting will be held for the 
purpose of receiving the Directors’ report, and accounts, to June 30, 1903, and the election of 
Directors and auditoirs. In my opinion this was suifieicnt iiotici: lo the shareholders f)f the 
intention to bring before the meeting the ratification of Mr. Rigby’s election. Sec Irvtnev. 
Union Bank of Atistr alia, whore Sir BAKNES PEACOCK said that their Lordships are not pre- 
pared to say that if a report had been circulated before a half-yearly meeting distinctly giving 
notice that the Directors had done an act in excess of their authority, and that the incetTiig 
would be asked by confirming the report to ratify the act, this might not be sufiicient 
notice to bring the ratification within the coinpotoney of the majority of the shareholders 
present at the half-yearly meeting.” 

In iny opinion this report and notice given amounted to sufficient notice of the business 
which was intended to be brought forward at the meeting, namely, to ratify the election of 
Mr. Rigby.] 
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acts in future. This distinction must be borne in minJ in considerin:; whether 
the ratidcations at the half-yearly m jetings of particular acts done previously to 
those meetings gave validity to acts, of a similar character done subsequently. 
For instance, it is important in considering whether the ratification at the 
half-yearly meeting held on the 30th April 1868, of the act of the Directors in 
borrowing 13,000/., when lO.OtlO/. previously borrowed remained unpaid, if 
made out, so far extended the powers of the Directors as to authorize them to 
take up, as an existing debt at the same time, a further sum of 23,000/. when 
the sums of 13,000/. and 10,000/. sliould have l)een paid off, notwitlistanding the 
provisions of article 31, which rendered the votes of one-half of all the 
shareholders to he giVen at a general meeting neeessary to enlarge or extend 
any of the powers contained in the articles. 

Their Lordships are of opinion th it th i r itifi(3.ition at a h.ilf-yoarly meeting 
of a particular act in excess of auth u’itv would n.)t ext'Mid the authority of 
the Directors so as to auth )riz3 then t) lo siinilar aetsin future. 

Their Lordships have now to apply the al)ovo principles to the facts 
of the case. 

The moneys claimed in the present suit wore advanced in Fol)riiary 1871, 
10,000/. under tlie letter of cr( 3 dit No. 130, and o,()00/. under the letter of 
credit No. 13o. Tlie l)alanco remaining duo of all sums previously advanced 
"by the Bank had been reduced at the end of 1870 to H/. 8s*. 9ft. The last general 
half-yearly inejotirig of the Gornpp.ny was held on the I3th October 1869. At 
that meeting tlie Directors submitted their report for the period ending the 
30th Juno 1869, and that report was adopted. According to the evidence the 
letter of credit No. 153 was issued on the 9th September 1869. The fact of 
the Directors having obtained that letter of credit could not and did not appear 
in the report of the Directors for the period ending June 1869, and the act of 
obtaining that letter of credit or of borrowing [283] money thereon does not 
appear to have been ever reported or made known to the shareholders, or 
ratified by them. The claim, therefore, as to that 5,000/. must he rejected, 
unless the ratification of the act of the Directors in obtaining previous letters 
of credit for 10,000/. and 5,000/. Nos. 130 and 141, as stated in the report of 
29tli October 1868, which was ratified at the half-yeai4y meeting hold on that 
date, autlioriztsd the Directors to obtain the letter of credit No. 153 after the 
letter of credit No. 141 of the 11th September 1868, for 5,000/., referred to in 
thaf report, had been paid off. 

Their Lordships are of opinion that the ratification of the leport of 29th 
October IHO*-! did not authorize the Directors to obtain the letter of credit 
No. 153, or to borrow the 5,000/. now claimed as having been advanced thereon 
on the 11th February 1871. The sum of 5,000/. advanced on the 17th Feb- 
ruary 1871, on letter of credit No. 153, must, therefore, be disallowed. 

The only item remaining to be considered is the 10,000/. advanced on the 
11th February 1871, on the letter of credit No. 130. That letter of credit, 
according to the evidence, was obtained on the 23rd December 1867. It 
authorized the Chartered Bank of India, Australia, and China, in Rangoon, they 
then being the agents there of the Union Bank, to honour the Rice Company’s 
drafts through their manager. Mi. Jamieson, on the Union Bank of Australia in 
London, to the extent of 10,000/., at any tune until the i^Oth March 1869. 

The obtaining of that letter of credit was mentioned in the report of the 
Directors, presented at the meeting of the 29th October 1868. 
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The following is the statement contained in the report : — In addition to 
the Bank credit for lO.OOOZ., with which Mr. Jamieson had been hitherto 
furnished to enable him to conduct the fip|Lncial wants at Bg.ngoon, another 
credit for 5,000/. has been forwarded, which Mr. Jamieson advises will be of 
great assistance in his operations.** That report was read and adopted at the 
said meeting. 

It did not necessarily follow, because a letter of credit for 10,000/. was 
obtp-ined, that the Directors would act upon it, in [289] violation of article 50 
by taking up upon it an amount exceeding in the aggregate as an existing debt 
at the same time more than one-half of the paid-up caintal of the Company. The 
Directors did not exceed the authority conferred upon them by the articles oT" 
association by obtaining the letter of credit ; the excess of authority was in 
taking up upon it a sum in excess of the amount which they wore autliorizod 
to borrow. 

Under the letter of credit a sum of 5,000/. might have been taken up and 
paid off, and then another sum of 5,000/. taken up under it, without an excess 
of authority. 

At the time of the adoption of the report, on the 29tli of October 1868, 
the letter of credit tlien existing w'as to expire on tlie 29tli Marcii 1869. It 
was not mentioned in the report that the credit obtained was to expire on that 
day, but every shareliolder must hAve known that letters of credit, in practice, 
are for a limited time. It is not at all unusual, but it is not a matter of course, 
to extend the time if the original credit has not been acted upon. 

Kven if the adoption of the report mentioning the credit for 10,000/. 
authorized the borrowing at one time of the whole amount (wliicli their Lord- 
ships are disposed to think it did not), it by no means follows that it 
authorized the renewal of the letter of credit and the acting uj)on it after the 
time originally limited had expired. 

Tliere was nothing in the report to lead to the supposition that the 
Directors had any intention to renew the letter of credit or to borrow money 
upon it after the 29th March 1869. The .«?hareh<>l(lers present at the half- 
yearly meeting might have liad very good reasons forconsidering that it was ex- 
pedient to obtain a letteirof credit for 10,O00/., or even to borrow upon it 10,000/. 
at one time during the currency of the letter of credit, without considering 
whether it would he i)rudent or advisable to borrow 10,000/ at one tiipp on 
the 11th February 1871, more than two years after the date of the meeting of 
October 1868, and when the Company might possibly consist of an entirely 
different body of shareholders,. 

But however tliis may be, their Lordships are of opinion that tliere was 
no evidence to show that any sufficient notice of the [290j substance or effect 
of tlie reports, which were intended to he presented at the half-yearly meotiiige 
above referred to, was given to the shareholders of the Company in pursuance 
of the 25th clause of the articles of association so as to lead the absent share- 
holders to know, or oven to imagine, that the Directojs intended to report that 
they had exceeded their authority, or that, by the adoption of the report of tlie 
Directors, to be laid before the meeting, an act of the Directors, in excess of 
their authority, could he rendered binding upon the whole body of shareholders. 

Their Lordships being of opinion that the act of borrowing in excess of 
authority was never ratified, it is not necessary to consider wliether, if it had 
been duly ratified, the property of tlie Company would have become charged 
as a security for the repayment of the amount. 
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The case of The Boyal British Bank v. Turquand (6 E. & B., 248) and 
the same case in error (6 E. & B., 327), were cited in the course of argument 
to show that the excess of authority was a matter only between the share- 
holders and the Directors, and that it does not affect the rights of the Bank. 
In that case it was said by C. J.. JERVIS : “ We may now take it for granted 
that the dealings with these Companies are not like dealings with other partner- 
sliips, and that parties dealing with them are bound to read the Statute and 
the deed of settlement ; hut they are not bound to do more. The party here ” 
(that is in Turquand' s case) “ on reading the deed of settlement would find 
not a prohibition from ^borrowing, but a permission to do so on certain condi- 
tions.” In the present case, if the Bank had referred to clause 50 of the 
articles of association they would have found that the Directors were expressly 
prohibited from borrowing, beyond a certain amount. 

The case of The lioyal British Bank v. Turquand (5 E. k B., 248) was 
decided with reference to a Company registered under 7 and 8 Viet., c. 110, 
and Chief Justice Jervis remarked that the lender, finding that the authority 
might have been made complete by a resolution, would have had a right to 
infer the fact of a resolution authorizing that which on the face of the docu- 
[291] ment appeared to be legitimately done. In the present case, however, 
the Bank would have found that, by tlie articles of association, the Directors 
were expressly restricted from borrowing beyond a certain amount, and they 
must have known that if the general powers vested in the Directors by article 
50 had been extended or enlarged by a resolution of a general meeting of the 
shareholders under the provisions of s. 31, a copy of that resolution ought, in 
regular course, to have been forwarded to the Begistrar of Joint Stock Com- 
panies, in pursuance of s. 53 of the Companies’ Act, and would have been 
found amongst his records." 

Their Lordships are of opinion that the learned Recorder was correct in 
holding that this case is different from that of The Royal British Bank v. 
Turquand (5 E. k. B., 248). 

It is unnecessary to consider what would have been the rights of the Bank 
if the amount which they advanced had not been more than one-half of the 
actual paid-up capital, but had been advanced at a time when an unpaid debt 
on account of moneys previously borrowed from other ])orsons, together with 
the money lent by the Bank, would have exceeded the amount which the 
Directors were authorized to borrow. In the present case, the 10,000/. and 
5»000/. were both lent by the Bank itself. 

It was argued that the advances made by, the Bank under the letter of 
credit did not amount to a lending hf the Bank or a borrowing by the 
Directors. There is nothing in that objection. If, however, it was not a 

* [Beeper STIRTjING, J., In le London and New York Investment Corporatiem, (1895) 
2 Ch. 860 at 871 

** It in said that they must bo taken to have had notice that a special resolution sanc- 
tioning the is-sueof the preference shares had not been parsed, because if it had been passed 
a copy of such resolution ought, in accordance with s. 53 of the Companies Act, 1862, to have 
been found in the office of the Registrar of Joint Stock Companies. Such a view of the legal 
position appears to be sanctioned by what is laid down in Irvine v. Union Dank of AustreSia 
* * * Notwithstanding these circumstances, 1 am not persuaded that the rights 

of the preference .shareholders were affected thereby. Such notice as they had of the absence 
of a special resolution was constructive only ; and if, in point of fact, the preference share- 
holders were ignorant of the omission, and such ignorance is attributable as it seems to be in 
the present case to tibe frame of the prospectus issued by the Company, I do not think that 
mere constructive notice would prejudice their rights against the Company whatever might be 
the effect of such notice as against third parties.”] 
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borrowing, the Directors bad no power to pledge the property sought to be 
affected by the equitable mortgage as a security for the repayment of it. It 
was only for securing moneys borrowed that the Directors vwere authorized to 
mortgage or charge the property of the Company. 

For the above reasons their Lordships are of opinion that the plaintiffs 
are not entitled as against the defendant to a charge on the property beyond 
the amount of one-half of 17,100/ . the paid-up capital of the Company. 

The amount, therefore, allowed to the plaintiffs by the decree of the lower 
Court must be reduced, and their Lordships will huiijhly advise Her Majesty 
that the decree be reversed, and [292} tliat it he declared that the plaintiffs httd 
a valid equitable mortgage on the property mentioned in the plaint for the 
principal sum of 8,550/. only. 

It was objected at the hearing on the part of the appellant that the decree 
ought to have l)een for a foreclosure, and not for a sale, but at tlie close of the 
case their Lordships were informed that the property had l)oen sohl under the 
decree, and that the money had been deposited in Court ; and tliat the appel- 
lant does not object to the sale. 

Their Lordships will, therefore, further advise Her Majesty tliat it be 
ordered that the costs of the suit in the lower Court, both of the plaintiffs arul 
of the defendant respectively, as taxed by the lower Court, be paid to the said 
parties respectively out of the proceeds of the sale of the property which are 
now in Court, and that out of the balance of sucl> proceeds there be paid to the 
plaintiffs a sum of rupees equivalent, at the rate of excliange current between 
Rangoon and England at the time of the tiling of the suit, to the principal sum of 
8,550/., with interest thereon at the rate of H per cent., from the 5th of October 
187‘2, to the date of tlie sale of the property, togetlior with a ])roportionato ])art 
of the accumulations, if any, of the proceeds of the sale, and that the residue 
of the said proceeds and ot the accumulations thereon, if any, bo paid to the 
defendant, appellant. 

The respondents must pay the costs of this appeal. 

Decree varted. 

Agents for the Appellant : Messrs. Lairfonl and Walnrhomc. 

Agents for the Respondents; Messrs. Murraij, lliUchnis d Cn. 


NOTES. 

. ‘[COMPANY LAW. 

A. - THE HEADNOTE. 

As the headnote to this ea>*c is extroiuelv defective, wc give below the propositi on.s of 
law laid down in this case : — 

I. IMPLIED POWERS OF BORROWING - 

The power of borrowing may arise by implication : — d Cal. 280 at 288 — 28.j. 

II ACTS ULTRA VIRES OF DIRECTORS AND INTRA VIRES OF COMPANY— ^ 

1. Where the Articles of a certain incorporated Company required authorisation by 
special resolution for the Directors to borrow’ in excess of the powers conferred on them, field 
that such borrowing without a special resolution was ultra vires of the Directors, and 
invalid. 

2. Where such act in excess of authority is intfa vires of the said Companj , it may render 
the same valid by ratification of its meeting : — 3 Cal., 280 at 285 and 28C, 


1 OAL.--109 
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III. ratification of a partioolar act and alteration of poverb - 

1. A ratification of a particular act doea not authorise doing similar acts in future. There 
is a wide distinctidta between ratifying a particular act which has been done in excess of 
authority and conferring a general power to do similar acts in future : — 3 Cal., 280 at 287. 

2. To give powers for similar acts in future would bo altering the articles and this could 
bo done only at meetings convened ae prescribed : — 3 Cal., 280 at 286. 

lY. WHAT MAT BE RATIFIED— BY WHOM- 

A ratification is in law treated as equivalent to previous authority and it follows that 
as^a general rule, a person or body of persons not competent to authorise an act cannot give 
it validity by ratifying it : — 3 Cal., 280 at 285. 

Y. CONSTRUCTIYE NOTICE OF CONDITIONS ATTACHED TO POWERS— 

Constructive notice of acts and omissions in respect of conditions attached to powers is 
presumed as well whore the powers are dependent on resolutions that require to be filed with 
the Registrar of Joint Stock Companies under the Companies' Act as where such conditions 
are defined in the Articles : — 3 Cal. 280 ar 291. 

YI. OBITER— NOTICE OF BUSINESS TO BE TRANSACTED— 

Their Lordships are not prepared to say that if a report had been circulated before a half- 
yearly meeting distinctly giving notice that the directors had done an act in excess of 
their authority and that the meeting would bo asked by confirming the report, to ratify the 
act, this might not be sufiicient notice to bring the ratification within the competency of the 
majority of the shareholders present at the meeting : — 3 Cal., 280 at 28G. See as to this (1906) 

1 Ch., 148. 

YII. FACTS- 

Whore a Bank advanced money to an incorporated company on pledge of securities by 
the Directors for an amount in cxocs.s of their powers of borrowing which was however 
within those of the company and for which they should have been specially authorised by a 
resolution that should be filed under the CompanieK Act with the Registrar of Joint Stock 
Companies, JieUl that the Bank had constructively notice of the limits 6f authority and that 
the security for the cxccs.s amount was invalid. 

Where there was a previous ratification, the particular act thereby authorised was good, 
but it did not enure to authorise similar acts subsequently thcreth. 

B.— NOTES. 

I. DISTINCTION BETWEEN WHAT IS ULTRA YIRES OF THE COMPANY AND 

WHAT IS ULTRA YIRES OF THE DIRECTORS- 

If a corporH^^ion has no power or capacity with respect* to a particular matter, other than 
what is expressly given to it by provisions which themselves limit the extent of such capacity 
or power ; then such limitation is itself an essential part of the capacity or power, and is 
effectual against any one. Instances are where a corporation has iin implied power to borrow 
and its express power limits the amount- -a borrowing in excess is simply invalid. But this 
is not so where there is an implied power and the attempt is made to limit the exercise of 
this in amount ” : — Brice on Ultra Vires, 3rdEdn., p. 617. 

II. WHAT MAY BE RATIFIED- 

%* 

Agreements, proceedings, acts, etc., made, done or concurred lu by the managing bodv, 
and a fortwri by subordinate agents, wZ/ra nim of such body or agents, but inZmvirtfs of 
the corporation may be ratified or bo confirmed by acquiescence." " The above proposition 
seems fully established without qualification ’’ Brice on Ultra Fires, 3rd Edn., p. 632. 

As to what is sufiioiont to show knowledge and acquiesoonoe, see Ho Tung v. " Mm on ” 
Insurance Co„ (1902) A. C. 232. 
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HI. DMTIMCTIOH BETVEEH SATIFIOATIOM OF AN UNAUTHORISED ACT AND AN 
ALTERATION OF THE ARTICLES— 

“ The power to do future acts cannot be given to Directors without filtering the articles, 
but a ratification of an unauthorised act of the Directors only requires the sanction of an 
ordinary resolution of a general meeting if the act is within the powers of the company : — 
Pei' Ijord Justice COTTON in Grant v. United Kingdom Siritchbnck Railimys Company 

(1888) 40 Ch. D., 185 at 189, C. A. 

The ratifying a particular contract which had been entered into by the Directors with- 
out authority and so making it an act of the company is quite a didorciit thing from altering 
the articles. To give the Directors power to do things m future which the articles did ijot 
authorise them to do, would bo an alteration of the articles, but it In no alteration of the 
articles to ratify a contract which has been made without authority — thid. 
lY. CONSTRUCTIVE NOTICE OF LIMITS OF POWERS- 

Although the general rule i.s that persons dealing with acompaiiv are not to be troubled 
with inquiry as to internal management, this case [(1875) L.R., 7 II. lays down that 
notice of the limitation on power is presumed where such limitation is containd in the 
memorandum or articles of association and of resolutions that should bu filed with the 
Registrar: — 3 Cal. at 21)1. See (1895) 2 Ch., 800 at 871 extract from which are given at 
p. 3 Cal., 291. Whore the claim is through another without notice, ftee (1904) 1 Ch., 82 ; (1901) 
ICh., 115. 

Y. NOTICE OF RESOLUTIONS BEFORE MEETINGS— 

See on the point left undecided by Sir Barnkk l^EAOOCK at 3 Cal., 280, the case of 
Boschock Proprietary Company^ TAmited v. Fuke (1906) 1 Ch., 148 extracts from which are 
given at that page. 

Notice need not specify why the meeting was called : — Grant v. Umted Kingdom 
Switchback Railways Co.. (1888) 40 Ch. 1). 135.] 


[298] APPELLATE CIVIL. 

The 9th August, 1H77. 

Present : 

Mr. Justice White and Mr. Justk’r Mitter. 


Bhago Bibee and others Defendants 

. versus 

Ram Kant R(t>' Chovt^dhry and others Plaintiffs." 


Sale f<yr arrears of Revenue — Under -tenure. Suit to avoid — Pei'^naneut 
SeMlement — Structures and Impiovements within the vieaninq of 
excep, 4 to s. H7 of Act XI of 1869 — Decree for ejectment. 

In a suit to avoid an under-tenure by the purchasers at an auction-sale for arrears of 
Government revenue, the defendants contended that the tenure was crested prior^o the 
Permanent Settlement, and that some portion of the lands comprised in it were covered with 
permanent structures and improvements, and that, accordingly, it was protected under excep- 
tions 1 and 4 to s. 87 of Act XI of 1859 ; but the lower Court gave a decree to the plaintiffs and 

* Speoial Appeal No. 1892 of 187G, against the decree cf Baboo Nobin Chunder Pal, 
Second Subordinate Judge of Chittagong, dated the 29th May 187G, modifying the decree of 
Moulvi Ali Ahmud, Munsif of Sitakoond, dated the 30th April 1875. 
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’ BHAOO BIBEE &C, V. 


♦ Aiinulled the undor-tenure. by WHITE, J., that, notwithstending a party may fail to 

show that his tenure was created prior to the Permanent Settlement, yet he is entitled to the 
benefit of the 4th exception in respect of^ny permanent structures that may be upon hiK 
holding. 

Brojo Soondur Biswas v. Goiiri Persaud Hoy (S. D. A., Dec. 1852, p. 046) followed. 

Moonshi Smijal Islam for the Appellants. 

}iabu Aiikhil Chnndet' Sm for the Respondents. 

The facts and arguments in this case are fully set forth in the Judgment of 

• White, J. — This was a suit hrouglit by the special respondents against the 
special appellants (who are groupe<l together as first party defendants in the 
first Court) to avoid an undertenure in certain villages, part of an entire mehal, 
which the respondents had jointly with second party defendant purchased at a 
Government revenue sale, and which villages, on partition, fell to the [294] 
share of the respondents. The written statement of the added defendants, 
Sohina Ribi and Nowa Bibi and Korban Ali, which embodies the case of the 
special appellants, after stating that a certain portion of the lands claimed are 
not in their possession or belong to their undertenuro, as regards the rest of 
the disputed lands (comprising 6 kanees 5 gandas), claims in effect the benefit 
of the exceptions in s. 37 of Act XI of 1859. It is alleged, first, that the 
undertenure comes within the first exception, as it is a mokurari taluk held at 
a fixed rent from the time of the Permanent Settlement ; and, secondly, that 
there are permanent holdings and other improvements on the disputed lands, 
which are further protected by the 4th exception of s. 37 of Act Xl of 1859. 

In proof of the antiquity and nature of the undertenure, the defendants 
produced an old talukdari potta of the 15th Jait 1155 M., and certain dakhidas. 

The first Court did not pronounce any decided opinion as to tlie genuineness 
or otlierwise of these documents, but was of opinion that the potta, if proved, 
was not of sufficient antiquity to establish the defendants’ claim to exemption 
under the first exception. Being, however, of opinion that the defendants 
were at ail events entitled to a right of occupancy in the lands comprised in 
the potta, the first Court hold that the plaintiffs could not recover khas posses- 
sion, and were only entitled to rent, and decreed accordingly. 

The lower Apijellate Court has reversed the decree, and awarded to the 
plainClffs possession of the lands, and thus in effect annulled the under-tenure. 

Two objections are taken by the defendant No. 1 in special appeal : one is, 
that the Judge has defectively investigated their cliiim to exemption under the 
first exception in s. 37, inasmuch as ho has not found* whether their potta and 
dakhilas are genuine or the reverse, and inasmuch as it mainly depends upon 
the result of that enquiry whether their claim to exemption is made out or 
not. The judgment of the lower Appellate Court on this point runs thus : — 

“ The defendants* taluk does not come under the exceptions mentioned in s. 37, 
Act XI of 1859. Whatever right they had having been sold at auction for 
[ 293 ] arrears of rent, all the incumbrances formerly imposed have ceased to 
exists Hence, whatever may be the length of their possession, it cannot be 
maintained." 

We think the objection taken by the special appellants is well founded. 
The first Court came to no positive finding as to the proof of the potta and 
dakhilas ; but decreed in favour of the defendants on other grounds. We are 
unable to gather from the decree of the lower Appellate Court how it has dealt 
with the documentary evidence adduced by the defendants, or whether it 
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considered it at all ; or if it held the potta to be proved, what weight it gave to 
it in its decision, or whether it gave it any weight, if the potta is found to be 
genuine, it is certainly a document of the ytmost^ importance ^ the case, for it 
appears to be confirmatory of a previous potta, and although its date falls 
short of the date of the Permanent Settlement by a short period of time, the 
document, if genuine, furnishes ample evidence from whicli the Court may 
presume that the undertenure existed at the time of the Pei manont Settlement. 

As the potta purports to be more than thirty years old, its mere production 
constitutes primd fac.iv proof of its execution, if it is produced from the jiroper 
custody ; and if tlui jiotta is produced by the special appollants and relates id 
the undertenure, of which they are, and their jiredecessors have boon, in pos- 
session, the custody is proper. The law on the subject, which is similar to the 
English law, is to he found in s. 9 of the Indian Evidence Act, 1H7‘2. We 
draw attention to the above matters, because the first Court appears to have 
(alien into errors on hotli these points. 

We may add also that the first Court was mistaken in supposing that the 
defendants in this case liad a right of occupancy iirespocfcive of tlioii- under- 
tenure. No such right was claimed or jiroved by the defendants, and such a 
right cannot bo presumed to exist merely because tlie defendants have occupied 
for a long period of time under a tahiki jiotta. 

The second objection taken is that, assuming the under tenure not to fall 
witliin the first exception of s. 37, yet that, as regards so much of tlie lands 
comprised in it as is covered with permanent buildings and other imjirovements, 
the defendants are [296] entitled to exemption from ejectment under the 4th 
exception of that section. 

It has been decided by this Court in tlie case of ShatJc Tofatl Ally v. Earn 
Kant Hoy Chowdhry (1 Special Appeal No. 179G of 1878 unreported) and three 
other appeals of the same year, that, notwithstanding a party may fail to show 
that his tenure comes within any oftbe first three exceptions of s. 37, yet that he 
is entitled to the benefit of the 4th exception in respect of any d welling- liouses 
or other permanent structures that may be upon his liolding. These decisions 
are based upon an old decision of the Sudder Dewany .\dawiut in the case of 
Brojo Soondur Bisioas v. Gouri Pnrsaud Boy (R. I). A., Dec., 18o2, p. 645). 

If this matter had not been the subjeet of previous decision by this Court 
and of the late Sudder Court, I should not, speaking for myself, be prepared to 
accede to this interpretation of s. 37 without much further argument on tlie 
point. But as there appears to be no conflicting decisions on the point, and 
the rulings of this Courfc have unquestionably a tendency to encourage 
improvements on the land, and to mitigate the severity of the Revenue Sale 
Law, I am willing to acquiesce in their application to the present case. 

The claim of the special appellants under the 4th exception of s. 37 is to bo 
found in the 4th paragraph of the defendants’ written statement to which I 
have above referred. It mentions, amongst other things, land for nij culti- 
vation, but that item does not come under the exception. As regards ttie 
remaining items contained in that paragraph, the lower Appellate Court must 
enquire into their existence, and in the event of its finding that in consequence 
of non -proof of the existence of the undertenure at the time of the Permanent 
Settlement, the plaintiffs are entitled to annul the undertenure, the Court will 
limit the recovery of possession b> the plaintiffs to such lands comprised in 
the tenure as are applied to agricultural purposes ; hut as regards the remaining 
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land on which any structures are erected or improvements made of the 
character menbioned in the 4th exception of s. 37, the Court will declare the 
first party defeijdants entitled to retain the same, they paying rent for the 
same. 

[297] The result is, that the decree of the lower Appellate Court will be 
set aside, and the suit remanded in order to pass a fresh decision in accordance 
with the above directions, after finding upon the following issues : — 

1. Whether the potta and dakhilas of the defendant No. 1, or any of 
them, are proved, and, if proved, are genuine ? 

• 2. If the potta bd genuine, whether the undertenure of the defendants 

existed at the time of the Permanent Settlement? 

3. If the undertenure did not exist at the time of the Permanent Settle- 
ment, whether any and what structures and improvements within the meaning 
of the 4th exception to s. 37 of Act XI of 1859 have been erected or made upon 
any of the lands comprised in the tenure ? 

4. If so, how much of the lands are applied or appropriated to agri- 
cultural purposes, and how much to the structures and improvements above 
mentioned ? 

5. What rent shall he paid by the defendants for the lands appropriated 
to such structures and improvements ? 

Costs will abide the result. 

Mitter, J . — I concur in this order of remand, and only desire to add as to 
the second point that if the lower Appellate Court finds any portion of the 
tenure used for the purposes mentioned in the 4th exception to s. 37, he is to 
except that portion from the decree of ejectment which the plaintiff may 
recover on the defendants’ failure to prove that the tenure exists before the 
Permanent Settlement. 

Case remanded. 


MOTES. 

[ACT XI OF 1859, B. 87, CL. 4- 

(a) Though doubtB were exproBsed as to the Houndnens of this caRe, it in settled that 
the benefit of this clause can be availed of when the other clauses do not apply ; — 

(1902) 9 G. W. M., 852. 

1[6) It does not matter whether the improvements have been effected by the present holder 
or by some previous occupier : — (1881) 8 Cal., 110. 

(r) Lease.^ though not expressly for gardens are within this clause : — (1888) 18 Cal., 827* 
(d) The benefit of the fourth exception must bo limited to^improvements effected hmid fide 
and to permanent buildings erected, before the revenue sale, and should not be 
conceded to anything subsequently constructed, or which appears to have been 
constructed merely for the purpose of defeating the rights of an auction- 
purchaser (1881) 8 Gal., 110. 

(f) The purchaser must avoid the encumbrances, before the estate should vest in him 
free from them, and whore a second sale was held consequent on his default, 
• be could not avoid th(*m : — (1908) 81 Cal., 893. 
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1998] APl?BLLATE CIVIL. 

The llih September, 1H77. ’ 

Pre*SBNT : . 

Mr, Justice Jackson and Mr. Justice White. 


Surdharee Loll Plaintifl' 

versus 

Mansoor Ally Khan and others Defendants.’ 


Jurisdiction — Appeals — Sonthal Pcrgannas — Act XXXVII of iH/ify, 
ss, 2, 4— Act XIV of 1874— Act XV of IH14, 

The High Court has no jurisdiction to entertain appeals in civil suits tried in the Sonthal 
Pergannas. 

The facts of this case, so far as they are material, appear in the judgment 
of the Court. 

Baboo Rally Mohan Dass for the Appellant. 

Baboo Sreenath Doss and Baboo Gootoo Doss Banncrjcc for the Respondents. 

Jaokson, J. — This is an appeal from tiie judgment and decree of Mr. 
C. T. Manson, Deputy Collector, also called Extra Assistant Commissioner of 
Rajmehal, which is admittedly and entirely within the Sonthal Pergannas. 
The appeal is valued at Bs. 5,922. 

By Act XXXVII of 1855 of the Governor-General in Council, the Sonthal 
Pergannas were removed from the operation of the general laws and 
regulations of the Bengal Code, except so far as was thereinafter provided. 

By s. 2l of that Act the administration of civil justice was vested in oflicors 
to be appointed by the Lieutenant-Governor of Bengal. There was a proviso 
that all suits beyond the value of Rs. 1,000 were to be tried and determined, 
according to the general laws and regulations, in the same manner as if that 
Act had not been passed. 

The 4bh! section declared that all decisions in civil suits passed by such 
officers to the extent of the powers conferred [299] on them wore final, arfd it 

* Regular Appeal No. 254 of 1876, against the decree of C. T. Manson, Esq., Extra 
Assistant Commissioner of Rajmehal, in Zilia Bhagalporc, dated the 21th of July 1876. 

Sec. 2 '.—The administratioA of civil and criminal justice, and the collection of the 

revenue, not being pcrmaiicntly-octtled land 
Administration of justice and collection revenue, within the said districts, are hereby 
of revenue vested in such offioers. vested in the oflicer or oiheerK to be so 

appointed. Provided that all civil suits, in 
which the matter in dispute shall exceed the 
Proviso as to suits exceeding the value of value of one thousand rupees shall bo tried 
Rs. 1,000. and determined according to the general laws 

and regulations, in the same manner as if 
this Act had not been passed. Provided 
Collection of permanently settled land also, that all permanently-settled land 
revenue. revenue shall be collected and paid at the same 

places and in the .same manner as if this Act 
had not been passed.] 

I [ Sec. 4, Cl. 1 : — All decisions in civil suits and sentences in criminal cases, which shall 
be passed by such officer or officers, to the extent of the powers 
Decisions to be final. which may bo from time to time conferred upon them respective- 
ly by the Lieutenant-Governor of Bengal, according to the 
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was made lawful for the Lieutenant-Governor to direct that an appeal shall 
lie in any class of civil suits or criminal trials from any officer appointed 
under the Act to any other officer appointed under the same. There was 
separate provision made for appeals joeing allowed in like manner by the 
direction of the Lieutenant-Governor between the officers of those pergannas 
i7Uer se, and authority was also reserved to direct that any class of criminal 
trials should be referred for sanction to the Sudder Court. The effect of these 
sections, it seems to me, was absolutely to take away the right of appeal 
under the general law in all civil suits tried and determined in the Sonthal 
Pergannas, save only, in such cases as might be provided for by order of the 
Lieutenant-Governor of Bengal ; and it does not seem to be the case that theT 
Lieutenant-Governor, by his order, did make anv case tried in the Sonthal Per- 
gannas appealable to the Sudder Court. That was the state of the law down to 
1874, when, on the 8th December 1874, Act XIV and Act XV were passed, the 
one called “ The Scheduled Districts Act,” and the other “The Laws’ Local 
Extent Act.” By the former of those Acts, the Sonthal Pergannas find their 
place among the Scheduled Districts of Bengal, and Act XXXVII of 1855 was 
repealed. By the second of these Acts, s. 3, the Acts mentioned in the first 
schedule, one of which is the Code of Civil Procedure, Act VIII of 1859, were 
declared to bo in force throughout the whole of British India except the 
Scheduled Districts, and it is only by the provisions of the Code of Civil Pro- 
cedure that, generally speaking, the right of appeal arises in civil suits and 
proceedings. That being the general state of the law, it would lie upon the 
appellant to show that* according to s. 8, cl. (c), of the Laws’ Local Extent 
Act, that any Act or Regulation allowing general right of appeal had been pre- 
viously extended, or had been declared to bo in force, in any of the Scheduled- 
Districts. That I think is not very likely, considering that the very essence of 
Act XXXVI I of 1855 was to take away such appeals, and consequently it would 
bo for the appellant to show' that, by any other Regulation made before or 
since tlio passing of Act XV of 1874, an appeal to the High Court had been 
[300] specially allowed. Nothing of the kind has been brought to our notice. 
It appears to me, therefore, that, so far as our present information extends, we 
have no jurisdiction to entertain an appeal, and that the appeal must bo dis- 
allowed. Considering first our warrant of jurisdiction, and in the next place 
that the objection which has been taken was suggested by the Court, we think 
the dismissal of the appeal should carry no costs. 

« 

White, J,---It ajipears to mo that wo have no jurisdiction in this case. 
Under Act XV of 1874 the Sonthal Pergannas is one of the Scheduled Districts 
to which Acr VI IT of 1859, viz., the Civil Procedure Code, does not extend. 

provisions of this Act, shall lu* final. Provided that no sentence of death, pass'cd by any 
such officer, shall be carried into effect until it shall have beou 
Proviso. confirnifid by the Sudder Court, and provided also that it shall bo 

lawful for the said Lieutenant-Governor to direct that an appeal 
shall lie in any class of civil suits or criminal trials from any officer appointed under this 
Act, to any other officer appointed under the saino, and also to direct the officer or officers 
appointed "under this Act, to refer to the Sudder Court for sentence any class of criminal trials. 

^ Cl. 2:— Upon the receipt of any criminal trial, referred to the Sudder Court under 
Clause 1 of this section, the said Court shall, without submit- 
Procedures on references ting the proceedings for the futwa of their Law Officer, proceed 
to the Sudder Court. to pass final judgment, or such other order as may seem to the 

Court requisite and proper, in the same manner as if the trial 
had been referred in ordinary course bv a Sessions Judge ; and in any case in which sentence 
of death passed by an officer under this Act shall bo transmitted to the Sudder Court for 
confirmation, the said Court may either confirm the same or pass such other judgment 
warranted by law as may appear to the said Court to bo just and proper.] 
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Looking to the exceptions merftioned in a. 8 * of Act XV of 1874, it is possible 
that, notwithstanding this, Act VIII of 1859 may, prior to Act XV of 1874 
coming into force, or subsequent thereto,* have been extended to, or declared to 
be in force in, the Sonthal Pergunnahs by the Governor-General in Council 
or the Local Government. But it is for the appellant to satisfy the 
Court on these points, which he has not done. Pnmd facie, therefore, 
the Jurisdiction of this Court is taken away, and the appellant not having 
shown that Act VIII of 1859 was, before or after 1874, extended to the Sonthal 
Pergunnalis, we must hold that we have no jurisdiction. 

Appeal dismtaml. ** 

NOTES. 

t See Sorhojit v. Oonest (1884) 10 Cal. 7G1.] 


[8 Cal. 800] 

APPELLATE CIVIL. 

The Gth July, IH77. 

Present : 

Mr. Justice Birch and Mr. Justice K. C. Mittkr. 

Bhoohun Cliunder Sen One of the defendants 

versus 

Bain Soonder Surma Mozoomdar and others Plaintiffs. I 


Sale for arrear of reve^me — Suit to set aside — Fraud —Act XI of lRr)9 —Lhni* 
tation - Agent —'Contract Act (IX of 1H72), ss. 18‘Iand Id/j — Fonji of decree. 
When one of several fo-sharcrs fraudulently contrived to have an estate brought to sale 
for arrears under Act XI of 1859, and 'purch.ased it in the benami of his son, — Held, that 

•[See. 8 : — Nothing herein contained shall — 

(o) bar the power of the (lovernor-doncral in Council or the 
Savings. • Local CTOverument, nder an\ law for the time being 

in force, to extend t- any place any Act mentioned in 
the said first schediil ; 

(6) extend any Act empowering the Local Gcjvernmei t to extend the same or atu' part 
thereof, or affect in any manner the exercise of su h power ; 

(c) affect the operation of any Act or Regulation lieretofore extended to or declared to be 

in force in any of the Scheduled Districts ; 

(d) revive any enactment which has been repealed either generally or with reference to 
some special subject ; 

(e) repealed by Act VIIT of 1887 ; 

(f) repealed by Act XII of 1891 ; 

(gf) extend Act No. IX of 1861, to any part of the territories subject to the government of 
the Governor of Bombay in Council ; 

(fc) repealed by Act VIIT of 1887 ; 

(i) extend to the villages mentioned in the schedule to Act No. IV of 1808 any la^ not 
now in force therein ; 

(/) extend to any of the towns of Calcutta, Madras and Bombay, any law not now in 
, force therein ; 

(k) affect the operation of any enactment not mentioned in any of the .schedules hereto 
annexed.] 

t Regular Appeal, No. 139 of 1876, against the decree of Baboo Nobin Chunder 
Ghose, Roy Bahadoor, Second Subordiiiatic Judge of Zillah Mymensingh, dated the 17th of 
March 1876. 


1 CAli.— 110 
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BHOOBUN CHUNDER SEN V. 


another co-sharer aggrieved by the sale could maintain a suit to have the property recon- 
veyed. though the period limited by s. 83 |^01] of Act XI of 1859, and art. 14 of the second 
schedule to Act IX of *1871, for a suit to set aj«ide the sale, had expired. 

Suit to set aside an auction-sale held under the provisions of Act XI of 
1859 on the ground of fraud. 

The plaintiffs alleged that they jointly with the second defendant were 
owners of a certain settled raehal ; that the second defendant, who was also 
their agent, they being purdanashin ladies, fraudulently allowed the Govern- 
mcKit revenue of their poition of the estate to fall into arrears ; that he led the 
other co-sharers, who were ready to make the payment on their (the plaintiffs’) 
behalf to suppose he was going to save the estate from sale ; but that instead of 
doing so, he allowed the estate to be put up for sale without notice to the 
plaintiffs, and on the day of sale, the 30th December 1872, after making false 
representations to those present as to the condition of the estate, purchased in 
the name of his son, the third defendant, for a small consideration. The 
plaint was filed on the 31st March 1875. The second and third defendants 
pleaded, inter aha. that the suit, being to set aside a sale for arrears of Govern- 
ment revenue, should have been brought within one year from the date on 
which the sale was confirmed by the Commissioner, and that, not having 
been so brought, it was liable to be summarily dismissed. The plaintiffs 
obtained a decree in the first Court. 

The third party-defendant appealed to the High Court. 

Baboo Rally Mohuii Dass, Baboo Bhoohim Mohun Dass, and Baboo Jogesh 
Ckunder Dey for the Appellant. 

Baboo Mohini Mohun Boy and Baboo NuJlit Chunder Sen for the 
Respondents. 

The following Judgments were delivered : — 

Birch, J. (after stating the facts, continued as follows): — I do not treat 
the suit as one brought to annul the sale on the ground of its having been 
made contrary to the provisions of Act XI of 1859. What the plaintiff seeks 
to establish in this suit [302] is, that by the fraud of the defendant they have 
been deprived of their property, and they ask to be relieved from the effect of 
that fraud and to he placed in the position in which they were before the 
auctidti sale took place. To such a suit the provisions of Act XI of 1859 in 
restriction of suits to annul sales cannot, in my opinion, be extended. We 
have to look to the general law of limitation, and treating this as a case for 
relief on the ground of fraud, the suit is clearly within time. [His Lordship 
then proceeded to deal with the facts of the case.] 

The Subordinate Judge has decreed the suit and ordered tiiat the plaintiffs 
obtain possession of the share claimed with costs and interest thereon from 
defendants 2 and 3. He has also made the said defendants liable for the costs 
of Government with interest. 

I take the same view of the evidence as the Subordinate Judge has. But 
I think that the form of the decree must be different. Our order will be, that 
the defendant No. 3 do reoonvey to the plaintiffs the property which is the 
subject of this suit, upon receiving from them the sum of Rs. 220 with 
interest thereon at 4 per cent- from the date of payment thereof; that 
the cost of the stamp for conveyance and the registration thereof be borne 
by the defendant No. 3 ; that in default of the conveyance being executed within 
two months from the date of this decree, the conveyance be executed by the 
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Court, the ooet of the transaction being added to the costs of this appeal. 
The order of the lower Court is modified^ The oosts in this^ Court to be borne 
by defendant No. 3 with interest at 6 per cent. The order of the Subordinate 
Judge as to costs in the lower Court will stand. 

Mitter, J.— I am also of opinion that the plaintiff's in this case upon the . 
facts, which appear to me to have been satisfactorily established by the evidence, 
are entitled to recover possession of the share of tho zamindari for which this 
suit has been brought, and to obtain a conveyance of tho same from the 
defendant- appellant. ^ • 

Although in the plaint there is also a prayer for the reversal of the auction* 
sale, 1 do not think that, under the circumstances of this case, that prayer can 
be granted. 

raosj In this view of the case, it does not fall within the provisions of 
art. 14 of the second schedule of the Limitation Act, or s. 33 of tlio Revenue Sale 
Law. It should be considered simply a suit to obtain a certain relief on the 
ground of fraud, and consequently art. 95 is applicable to it. Putting the 
oa.s 0 , therefore, in the fnost favourable position as regards the defendants, the 
knowledge of tho fraud cannot possibly date back further than the date of tho 
auction sale. Tho present suit having been brought within three years from 
that date is, therefore, not barred by limitation. 

The raehal seems to have been sold for an arrear of five annas of the 
revenue kist of September 1872. It is stated by the plaintiffs that Bhim 
Narain, second defendant, father of Bhoobun Chunder, defendant No. 3, tho 
appellant before us, was entrusted by all the co-sharers with the entire manage- 
ment of the estate ; and that it was his duty, therefore, to see that the whole 
of the revenue due in that kist was paid. But upon the evidence I am not 
prepared to say that this part of the plaintiff's’ case has been established. I am 
inclined to believe that it w^as not a premeditated default on the part of any one 
of the co-sharers to further a fraudulent scheme. It was merely the result of 
an accidental negligence on the part of some one of the oo-sharers. It is deposed to 
by the plaintiffs’ witnesses themselves that one Hurry Dass Chuckorbutty was em- 
ployed by some of tho co-sharers, for instance, Wooma Soondery and Bissessuri, 
two of the plaintiffs in this suit, to deposit in tho Colloctorate thoir propor- 
tionate shares of the revenue. The evidence as to the whole mehal being hi the 
possession of Bhim Narain on behalf of the rest of the co-sharers is neither 
clear nor satisfactory. But upon the evidence I am satisfied that, shortly 
before the day of tho sale, thg defendant Bhim Narain undertook to make an 
attempt to save the mehal from the impending auction sale by putting in an 
application fo the Collector under s. 6 of the Revenue Sale Act on behalf of all 
the co-sharers. 

The learned pleader for the appellant has drawn our attention to several 
discrepancies in tho depositions of the plaintiffs’ witnesses upon this point, 
but those discrepancies, far from [30*] affecting their credibility, appear to rne 
to be such as would naturally occur in the statements of truthful witnesses 
speaking to events which had happened some time before. 

I am of opinion, therefore, that it has been well established in this case that 
before the auction sale Bhim Narain undertook to make an application on 
behalf of all the co-sharers under s. 6 of Act XI of 1859. He was employed 
for this purpose by one of the oo- sharers, viz., Radha Kissen Surma MozCom- 
dar, a witness in this case, and Haranund Nundi, another witness of the 
plaintiffs, who came to Nusseerabad on their behalf to protect their interests 
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after the mehal had fallen into arrears. Bhim Sein, I think, having accepted 
this engagement, became an " agent '’,of the plaintiffs for this special purpose 
within the meaning of s. 182" of the Contract Act. It is said that this was a 
mere gratuitous offer on the part pf Bhim Sein, and there was no consideration 
for it. But that circumstance would not take away from him the character 
of an “ agent ** see s. 185. 

Now it is clear from the evidence that Bhim Sein intentionally, and with a 
view to cause wrongful loss to the plaintiffs and equally wrongful gain to 
himself, neglected to perform his duties as an “ agent." He not only omitted 
to make an application to the Collector as he undertook to do, but by fraudulent 
misrepresentations prevented others from making a similar application on behalf 
of the plaintiffs. I entirely concur with the lower Court in its opinion that 
the statements of the plaintiffs’ witnesses, Chunder Nath Dey, Earn Gopal Nag, 
and Brojnath Bose, are fully reliable upon this point ; they proved beyond 
doubt that, on the day of auction sale, Bhim Sein in the Collector's cutcherry 
showed them a petition which he said he would present to the Collector as 
soon as he would come to Court. They went away with this assurance. 

It is evident from the deposition of t!ie plaintiffs’ witness No. 4, Juggo- 
bundhoo Bose, that these representations were falsely made by Bhim Sein to 
successfully carry out a fraudulent scheme of purchasing this mehal in 
the benami of his son. He had with him at that time a muktarnamah executed 
by his son, who was not at Nusseorabad, but at his house, which was at some 
[306] distance from that place, empowering the witness Juggobundhoo to bid for 
the property at the impending auction sale. Then we have the fact clearly 
established that when the Collector came to Court, he did not make even any 
show of attempt to save the proi)erty. These facts leave no reasonable doubt 
in my mind that Bhim Sein accepted tlie agency on behalf of the plaintiff’s to 
make an apjilication under s. 6 of Act XI of 1859 with a view that he might 
with more facility carry out his intention of purchasing the property himself. 
This was clearly a fraud against the plaintiffs, and under these circumstances 
it seems to me just and equitable that Bhim Sein should not be allowed to reap 
the benefit of his fraud. The plaintiff’s are therefor^ entitled to the relief 
proposed to be given by ray learned colleague. 

% Appcdl dtsmisccd. 


NOTES. 

[FRAUD OF CO-SHARERS. 


I. LIMITATION- 

(a) Whore a piaiutifi, one of sovural co-sharcrh, hasi lo.st his property by reason of the 
fraud of his co-uharerri who by a oontrivanue purchased the property the sale 
ueed not be formally set aside ; but the plaintiff may obtain relief by getting the 
property reoonvoyod to him ; art. 1>5 applicable, not art. 12 -(1907) 34 Cal. 241 ; 

• (1909) 13 C. W. N.. 518 ; (1902) 1 C. L. J., 665. 

•£Soc. 182 : — An agent is a person employed to do any act for 
* Agent * and ‘ principal ’ another, or to represent another in dealings with third persons, 
defined. The person for whom such act is done, or who is so represent^, 

is called the principal.] 

Consideration not neces- t(Sec. 185 : — No consideration is necessary to create an 
Bury. *genoy.] 
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(6) Co-sharcr defaulting, brougkt estate to sale and purchased it himself in the name of 
others dissuading intending bidders. It was held that this did not constitute 
fraud, as “ the defendants in no wa^ prevented the plaiinifEs from becoming 
aware of the existence of the arroar or from paving it off, as ho could if he 
chose.” This case was distinguished on thd ground that there was an undertaking 
to apply to the Collector to save the mehals from the impending sale : — (1880) 16 
Cal., 194. 

II. REMEDY— NOT BY SETTINO ABIDE SALE, BUT BY RECONVEYANCE OR 
DAMAGES- 

(n) Where a sale under Act XI of 1859 took place through tAo fraud of the purchascrin 
collusion with the owner’s servant, a suit to set aside the sale will not lie. but a 
suit may be brought for damages or roconveyance against the purchasar (1883) 
lOCal., G3 13C. L. R., 131. 

(b) Where several of the purchasers were innocent and bn7in tide purchasers, the 

remedy of reconveyance was refused : — (1904) 32 Cal., 111. 

(c) No suit for setting aside the sale in respect of a portiiMi only . — (1905) 9 C. W. N., 

805.1 
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APPELLATO CIVIL. 

The '27th Atigust, 1877. 

Present : 

Mr. Justice Kemp and Mr. Justice Lawford. 


Kudomoe Dossee and others Defendants 

versus 

Joteerarn Kolita Plaintiff'.' 


II i nd u Laiv — Dt vorce — Estabh s hed c us torn,. 

Where a Hindu husband sued his wife for restitution of conjugal rights, and the defen- 
dant pleaded divorce, it wa^ Jield, that though the Hindu law does not eontomplate divorce, 
still 111 those districts where it is recognized as an established custom, it would have the 
force of law. 

The plaintiff' in this case, who was a Hindu inhabitant of .Assam, ^;iied 
the female defendant, one of the special appellants in tlie High Court, for resti- 
tution of conjugal rights. The defendant, among otlior pleas, averred that tlio 
plaintiff' had divorced her, and had executed a deed to that effect, and that ho, 
consequently, was not entitled to maintain this action. 

[ 306 ] The Munsif dismissed the case of the plaintiff', holding that there 
was a custom in the Province of Assam “ for men and women to assent to 
divorce by deed in this way.” On apjieal, the Judge held that the Hindu law of 
Bengal proper applied to Assam, and inasmuch as the Hindu law forbids divorce, 
even if such a custom should exist, of which there was no evidence, it would not 
override the law. Accordingly, he reversed the decision of the Munsif, and 
awarded a decree to the plaintiff. The defendants preferred a special appeal to 
the High Court. 

Baboo Bhoobun Mohun Dass appeared for the Appellant. 

The respondent did not appear. 

* Special Appeal No. 2812 of 1876, against the decree of W. tl. Ward, Esq., Officiating 
j^udge of Assam, dated the 6th September 1876, reversing a decree of Baboo Huro Karito 
Surma, the Munsif of Gowhatty, dated the 30th March 1876. 
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GOLUKNATH MISSER V, 


The Judgment of the Court was delivered by 

Kemp, J. (who, after stating tlje facts, continued as follows) : — In special 
appeal it is contended that the Judge committed an error in law in holding that 
in Assam a Hindu cannot divorce his wife, and that he has also erred in law in 
holding that a custom, if proved, cannot have the force of law so as to override 
the Hindu law ; further, that if the Judge thought there was no evidence of the 
custom, he should have remanded the case to the first Court for the purpose 
of taking evidence on that point. We think that the Judge was right so far in 
holding that the Hindu law does not contemplate divorce ; but we think that he 
was clearly wrong in holding, as he has done, broadly, that a custom, even if 
established, cannot override the general provisions of the Hindu law. There 
can be no doubt that the Hindu law has been affected in particular districts 
by particular usages, and these usages have hitherto been respected unless clearly 
repugnant to the principles of Hindu law — see page 887 of Sharha Churn’s 
Vyavastha Darpana. The text lays down that “ reason and justice are 
more to be regarded than mere texts, and that wherever a good custom exists 
it has the force of law.” 

We, therefore, think that the Judge was wrong in holding, as he has done, 
that even if the custom were established, it would not affect the Hindu law. Now 
the Munsif has found that there is evidence of this custom, and that it exists 
in the 'province, [307] and we think that the Judge ought to have found on 
that part of the case, namely, whether the defendant No. 1 had established the 
custom set up by her in her defence. We, therefore, remand the case to the 
Judge to come to a finding on that point, taking evidence if necessary. Costs 
to follow the result. 

Appeal allowed. 


NOTES. 

[HINDU LAW -DIVORCE - 

I, Divorce may be permitted bv the customary law • — (1870) 1 Boiii., 847 : (1894) 17 Mad., 

479. See (1899) 28 Mad., 171. 

II. St'c also the Native C'hristian Marriage Dis.solutioii Act, XXIV of 1866, for divorce on 

account of conversion to Christianity.! 


[8 Cal. 807] 

APPELLATE CIVIL. 

The 14th September f 1H77. 

Present : 

Mit. Justice Jackson and Mr. Justice White. 


Goluknath Misser Plaintiff 

versus 

Lalla Prem Lai and others Defendants." 


Mortgage, Effect of subsequent mortgage —Extinguishment — Merger. 

*A creditor holding a mortgage on the lands of his dtibtor does not necessarily surrender 
that mortgage, or lower its priority, by taking a subsoquont mortgage, including the same 
lands with other lands, for the same debt. Whether the earlier mortgage becomes merged and 
extinguished or not is a question of intention . 

* Special Appeal, No. 2054 of 1876, against ths decree of E. S. Moscly, Esq., 

Judge of Zilla Bhagalpore, dated the 6th July 1876, affirming the decree of Baboo Gopma^y 
Matey, Sudder Munsif of that district, dated the 4th of December 1875. 
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Baboo Mohmi Mohun Roy, Baboo Tanicknath Dutt, and Baboo Juggnd- 
doollabh Basack for the Appellant. ^ ^ 

Mr. B. E. Twidale and Baboo Tanicknath Paltl for tlie Kespondents. 

The facts of this case are sufficiently stated in the Judgment of the Court. 

White, J. (Jackson, J., C 07 icu 7 'ri 7 i(f),—lt appears that in this case the 
defendants (wlio are grouped together as No. 1) borrowed from the special 
appellant (who is the plaintiff in the suit) on the 13th of Srawun 1271 F.S., 
Bs. 295 at 2 per cent, per mensem, and by a mortgage bond of that date, in 
order to secure the payment of that sum with interest, mortgaged to the plain- 
tiff certain land which is described in the mortgage bond [308] as “ 20 bighas 
of ‘ Ingiis ’ land belonging to us exclusively ” (meaning defendants No. l), — 
“ that is to say, 10 bighas out of 50 bighas in Mouzah Kuchia, and 10 bighas in 
Mouzah Dowlutpore.” Certain payments on account of the interest were made 
as appears by the endorsement on the bond ; hut in 1278 F.S. the whole of the 
principal sum and a large arrear of interest still remaining unpaid, the parties 
came to an adjustment of account, wdien Bs. 500 was found to he due foj‘ prin- 
cipal and interest upon the foot of the bond, and thereupon the defendant No. 2 
executed to the plaintiff another mortgage bond to secure payment of the Rs. 500 
with interest on that sum at the reduced rate of 1 per cent, per mensem. This 
second bond is dated the 21st of Bysack 1278 F.S. It mentions the previous 
mortgage bond, and the properties mortgaged by it are the same as those in the 
previous mortgage bond, with the addition of another 10 bighas out of the 50 
bighas in Mouzah Kuchia. The schedule annexed to the bond states in effect 
the mortgaged properties to be 30 bighas of land comi) 08 ed of 20 bighas out of 
50 bighas in Mouzah Kuchia and 10 bighas in Dowlutpore. 

Shortly before this second mortgage bond was executed to the plaintiff, 
namely, on the 9th of Assin 1277, the defendants Nq. 1 mortgaged the w'hole 60 
bighas of land to the special respondent (who is defendant No. 2; for Bs. 1,550 
with interest at Re. 1-4 per cent, per mensem. The mortgage was in the form of 
conditional sale, and provided that, on failure to pay that sum together with the 
interest within four years, defendant No. 2 wa.s to be at liberty to foreclose 
the mortgage and take * possession of the proi>erty sold. The property in the 
respondent’s conditional sale is described as 50 bighas in Mouzah Kuchia 
and 10 bighas in Mouzah Jamulpore, whicii is another name for Dowlutpore. 

On default being made, the defendant No. 2, in December 1873, took 
proceedings to foreclose the mortgage, which resulted in his getting into 
possession of the whole 60, bighas. 

The plaintiff brings this suit to establish a lien or charge in his favour upon 
30 bighas of the land in the possession of defendant No. 2, and he claims 
Rs. 7,268 as the amount due upon the footing of liis second mortgage bond : 
at the same time [809] he insists in his plaint that hi.s previous mortgage of 
1271 continues in force. 

As the doctrine of tacking does not prevail in the mofussil of this Proai- 
dency, the plaintiff cannot avail him.self of his second mortgage, which was 
subsequent to the conditional sale to the defendant No. 2 ; but the question 
remains whether, by reason of the plaintiff having taken the second mortgage of 
1278, he has lost the priority which at the time when the conditional sale was 
made he unquestionably had under his previous mortgage of 1271 ; in other 
whether his previous mortgage has become merged or extinguished by 
Ilia subsequent mortgage. 
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Both the lower Courts have held that s. 62 * of the Indian Contract Act, 
1872, applies, ai^ that the prior mojrtgage has become extinguished, and the 
plaintiff’s suit has accordingly been dismissed. 

I am unable to agree in the conclusion which they have arrived at. It 
depends upon the intention of the parties whether or not the earlier security has 
become merged or extinguished in the later one, and I think that the nature 
of the transaction and the acts of the parties, as well as the documents them- 
selves, show that, in the present case, there is no such intention. There is 
nothing in the mortgage bond of 1278 which indicates that the plaintiff meant 
to forego the benefit of the security created by the mortgage bond of 1271. On 
the other hand, it refers to that previous mortgage as a then subsisting security. 
The bond of 1271 was not cancelled or returned to defendants No. I, but has 
continued all along in the possession of the plaintiff, and has in point of fact 
been tiled by him with his plaint. It is very improbable tli at the plaintiff, when 
adjusting the account of what was due upon the foot of the mortgage in 1278, 
and finding a large sum to be due for arrears of interest, and taking in conse- 
quence another mortgage of the same lands together with others, should 
relinquish, or intend to '.relinquish, his original and earlier security. 

It is argued, however, that the property mortgaged is not the same, and 
therefore that a substitution of securities must have been intended, and a 
consequent extinguishment of the ’prior mortgage has taken place. 

[310] I think this argument is founded upon a misapprehension of the 
real nature of the transaction. 

The mortgage bond of 1271 gives the plaintiff the security of 20 bighas 
of land, namely, 10 out of 50 bighas in one village (which is a native expres- 
sion for one-fiftli of the land in that village) and 10 bighas situated in another 
village. The mortgage bond of 1278, wdiicb is made when the debt had become 
increased hy large arrears of interest, extends the plaintiff’s security to 30 
bighas of land, —namely, 20 out of 50 bighas in the first village (which is 
equivalent to two-fifths of the lands in that village) and the same 10 bighas 
out of the second village. That the 10 bighas in Dowlutpore, the second 
village, are the same lands already mortgaged by the first bond there can be no 
doubt, and as to the two-fifths of the land in Kuchia, the first village, that 
must be taken to mean, in the absence of all evidence to the contrary, the one-fifth 
already mortgaged by the first bond and an additional one-fifth of the land in 
the village ; tiiib latter one-fifth being mortgaged to the plaintiff for the first 
time by the bond of 1278. 

The transaction which took place between the plaintiff and the defendants 
No. 1 in 1278 was not intended to be, nor in point of fact was, a substitution of 
the later mortgage for the earlier one, but a giving of further security in conse- 
quence of the original debt having become increased by large arrears of unpaid 
interest, and therefore no merger or extinguishment of the previous mortgage in * 
the later one has occurred. The circumstance that the original debt was iii the 
mortgage bond of 1278, augmented by the addition to it of the arrears of interest* 
and that the interest upon the aggregate debt was reduced, appears to me, to 
make no difference on this question, which is one of merger of securities. 

ContraciH changed, ‘[See. 62 : — If tho parties to a contract agree to Rubji|^tui|i 
rescinded or altered need a new contract for it, or to rescind or alter it, the originiwiM^,^ 
not be performed. not be performed.! 
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In Tenison v. Sweeny (1 cTrf. and Lat., 717), wliere the same question arose, 
Sir Edward Sugdbn, afterwards Lord St. Lec'nards, made the following 
remarks : — “ Then another point was started that, as the sucftessive mortgages 
were for the sums secured by the former mortgages and for the sums subse- 
quently advanced, the old securities were merged in tlie new, and that the 
iudgment-[311]creditor had a right to come in before tlie last mortgage. That 
is a very novel view of the operation of the deeds. I have had considerable 
experience in this particular department of the law. and I never before heard 
of such a doctrine. It is clear that the former mortgages continued untouched 
and operative, notwithstanding the now mortgages, and the now mortgages we?e 
for the purpose of letting in the further advances upon tlie property. Nothing 
could be more alarming to creditors than that a doubt should he thrown out 
whether, by taking a new security for their old debt and for further advances, 
they do not prejudice their original securities.” See also Miln v. Walter (2 Y. 
and C. Ch., 354 and 361, before Vice-Chancellor Knight IIrlick). 

As the original mortgage is, in my opinion, not extinguished, and the 
defendant acquired the 60 bigas of land subject to that mortgage, the appeal 
should be allowed with costs, and the following decree substituted for the one 
made my the first Court, that is to say, declare 10 higas out of 50 bigas, or 
one-tifth of the lands in Mouzah Kuchia, in the possession of the defendant 
No. 2, and 10 bigas of the lands of Mouzah Dowlutporo, also in the possession 
of defendant No. 2, are well charged with the payment to the plaintiff of the 
amount due upon the mortgage bond of 13th Srawun 1*271 F. S., and also with 
the costs of this suit. 

Let the amount due upon that mortgage l)ond for principal and interest down 
to three months from this date, after deducting any payments on account of 
interest made thereon, be ascertained. 

On payment by defendant No. 2 to plaintiff of such amouTit and costs, let 
the above lands be held by defendant No. 2 discharged fi*om plaintiff’s mortgage 
of 1271. 

On failure by defendant No. 2 to pay to plaintiff the amount so found due 
within three months from this date, let the lands hereby declared to bo charged, 
be sold and the net proceeds of sale applied in and towards satisfaction of the 
amount so found due to the plaintiff, together with the costs of the suit ; and if 
any balance remains due to the plaintiff after the net proceeds of sale shall 
have been so applied, let the same be paid to plaintiff by defendants No. 1, who 
are the plaintiff’s mortgagors. 

Apyeal allcnved. 


NOTES. 

INTENTION TO KEEP XLIYE THE SEGURITY- 

The fact of variation of interest and even the use of th(' words ‘ ‘ to liquidate the debt ” in 
the deed were held insufficient to negative the intention to keep the security alive for his 
* benefit :-(1889) 16 Gal.. 623. 

The fact that the prior deeds were given up or cancelled may be circumstances from 
which inference can be made (1886) 10 Bom., 88. 

' Where satisfaction of the deoroo was certified to the Court and entered, the intention 
was not inferred : — (1888) 13 Bom., 348. 

.j|0o our notes to 10 Cal., 1080 P. C. 

* %e also (1880) 6 Bom., 561 ; (1896) 20 Mad.. 274 ; (1903) 8 C. W. N., 386.] 


I CAL.— Ill 
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[312] ORIGINAL CIVIL. 

The iilsh Marche 187 H. 

Pbesp:nt : 

Mh. Justice Pontifex. 

Banikissen Doss 
versus 

Luckeynarain. 

Practice — Summons to the defendant to appear and answer — Fresh summons — 
liuLes of thr Iliqh Court (4th December 1S75), 1 and (9th February 1876) 8 — 

Limitation. 

A plaint was filed on l’2th Maroh 1875, and the summons to the d(3fendant to appear and 
iiiiswer issued on 13tb March 1875. With the exception of an application for substituted 
.service made on 20lh March 1875, and which vva.s refused, no further steps were taken in the 
matter until 21st March 1878, when the plaintiff applied for a fresh summons to issue, the 
time for the return of the first summons having long since expired. Held, that the mere 
filing of a plaint, or the naked fact that a plaint i.s on the file, will not of itself prevent the 
operation of the law of limitation, and that as no steps had been taken to renew the summons 
for throe years, and as no suflicient ca.so to excuse the delay had been made out, the 
application was nut of time, and should be refused. 

This was a suit to recover Ps. 19,983, balance due on two promissory 
notes payable on demand, and dated 1st March 1871 and 29th November 1872. 
It would appear that tlie demand for payment was made in November 1874 ; 
plaint filed i2th March 1875; and the summons to the defendant to appear and 
answer issued on the I3th March 1HY5. Service, however, could not he effected, 
and on 20th March 1875 the ])laintiff applied for leave for substituted service, 
hut which the Court refused. No further steps were taken in the matter, and 
the date for the return of the summons had long since expired. The plaintiff 
now learned that the defendant was dwelling at Delhi. 

Mr. Allen, for the Plaintiff, applied on aflidavit setting out the above facts, 
for a fresh summons to issue. 

Pontifex, J. — The mere filing of a plaint, or tlie naked fact that a plaint 
is on the file, will not of itself prevent the operation of the law of limitation. 
A pfaintiff’ is hound to conduct his suit with proper diligence, otherwise filing a 
plaint and abstaining from taking further proceedings would have greater 
effect in keeping alive a demand tlian obtaining a decree. By the first of the 
Rules of Court, the 4th of December 1875, which [313] govern the practice of 
this side of the Court, it is directed that a plaint sHall he taken off the file 
unless within fourteen days after the institution of the suit a summons to the 
defendant to appear aiid answer is taken out and delivered to the Sheriff. By 
the 8th rule of the 9th of February 1875, the times are stated for which the 
summons is usually made returnable. But in cases where a defendant keeps 
out of the way to avoid service, or cannot be found after a bond fide endeavour 
has been made to serve him, it is the practice of the Court, upon application by 
the plaintiff, to renew the summons and extend its returnable period to three 
or six months, if a proper case be made. But it must be shown that a plaintiff 
has used proper diligence — Urquhart v. Gilbert (1 In. Jur., N. S., 224). Piling 
a plaint is similar to filing a bill in Chancery, and a plaintiff is bound to take 
every means in his power by proper proceedings to compel the defendant to 
appear, or to give him notice of the suit. And so long as he can sho¥(|l;h^" 
he has diligently attempted to perform this duty, and only so long he w 
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entitled to insist upon the pendency of the suit as counteracting tho ordinary 
law of limitation — fla/e v. Lord Bcxky (20 Beav., 13/5). If the first summons 
cannot be served, the plaintiff should apply within reasona})lc time after its 
returnable period for the issue of a fresh summons, and, if a proper 
case is made, the usual returnable period will ho extended ; and I think 
the first of tho Buies of the 4th of December 1875 may be taken to furnish 
an index of what is a reasonable time. Tho suit ought, in fact, to bo 
kept alive on the same principle, though under a different practice, as 
governed by the decision in Doyle v. Kaufman (1j. B., 3 Q.B.D., 7) and Mauby v. 
Manhy (L.B., 3 Oh. D., 101). It is necessary that this pi'actico should ho strictly 
enforced, as there are too many cases on this side of the Court whicli arc 
allowed to linger on the file without any serious attempt to bring them on for 
hearing. In the present case, no steps have been taken to I’onew the summons 
for three years, and as no sufficient ease has been made by tho [daintiiT to excuse 
the delay, I must hold that the jn-esent application for the issue of a now 
summons is out of time, and 1 accordingly refuse it. 

A j)plicotn)u rcfubcd. 

Attorneys lor the Plaintiff : Messrs. Swinlioi:, Litir and (/o. 

NOTES. 

[ LIMITATION -MERE PRESENTATION OF PLAINT NOT SUFFICIENT - 

Approved in Oennuicr v. Jnyqadamba (1S7U) 5 Gal., whore r»u th(' fiiolh tlu' drl.i\ was 
held to be sati-sfactorily accouiitod for. Sec alho Civil Proooduro Godi*, 1!K)S, Soli. I, G. IX. 
rule 5.] 


C314] Ain’KIiliATli CIVIL. 

The llih January, JS',\ 

Present : 

Me. JiTSTiGE L. S. Jackson and Mu. Jgstick Kennedy. 


Golap Chand Marwaroe Plaintiff 

oersus 

Thakurani Mohokoom Kooaree and another Defendants' 


. [ 2 C. L. R. 412N.] 

PromisHoryN()te- — lJnsta7}i^ed Document— Admt as i hi/ ity of evidence aliiindo. 

The plaintiff, in a suit on a promissory note written on uii'.taniped paper, i.«. not debarred 
from giving independent evidenee of consideration. 

Ankiir Chunder Roy Choiedhnj v. Madhub Chuiidcr (those (21 W. R., 1) distinguished. 

This was a suit by the endorsee of a promissory note to lecover upon the 
note the sum of Bs. 1,878 and 7 annas. The note was unstamped, and was 
thereupon declared inadmissible as evidence. The Court at the same tunc 
refused to permit the plaintiff to prove consideration by otiier evi<lence. The 
lower Appellate Court upheld this decision, and the) plaintiff preferred a special 
appeal to the High Court. 

Special Appeal No. 2839 of 1876, against the deciree ot J. L. Lewih. Esq Judge of ZiUa 
Bbagalpore, dated the 13th September 1876, affirming the decree of Eaboo ^lothoora Nath 
Goopta, Subordinate Judge of that district, dated the 2’2nd of June 1876. 
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# ' • : 

Baboo ^ohesh Chunder Ghowdhry for the Appellant. 

Baboo Tatu^k hath Sen for the^Bespondents. 

The Judgment of the Court was delivered by 

Kennedy, J.— The general principle seems well settled that the existence 
of an unstamped promissory note does not prevent the lender of money from 
recovering on the original consideration, if the pleadings are properly framed 
for that purpose : Farr v. Price (1 East, 55). In this country, the great power 
given of raising the tri^e issues between the parties prevents the question of 
pleading ha^'ing much importance. Our only difficulty arose from the decision 
of Sir R. Couch in Ankiir Chunder Boy Ghowdhry w. Madhub Chunder* Gho sc 
(21 W. R., 1). [313] When that case, however, is examined, it does not support 

the proposition for which it was cited by the res pondents’ pleader. It is 
not very satisfactorily reported, there being no note of the argument or state- 
ment of the facts ; but so far as we can gather, there had been no attempt in the 
lower Court to give independent evidence of the consideration, the contention for 
the plaintiff being that there was a sufficient admission of the note in the 
written statement ; and I think it highly improbable that, considering the Judges 
who decided the case, they intended, without any allusion to Farr v. Price, to 
overrule Lord Kkn yon's decision in that case, which precisely governs the 
present appeal, in which it appears tliat the plaintiff did seek to give evidence 
of the advance, the form of pleading being as I said not material. 


d CaL^3 


Appeal allowed. 


NOTES. 

C INADMISSIBLE PRO NOTE -EYipENGE OF DEBT ALIUNDE- 

Where the cause of action is otherwise complete it miy be sued on, (1905) 29 Mad., Ill, 
following (iSBi) 7 Gal., 256 and distinguishing (1886) 10 Mad., 94 as a case whore the 
original consideration was time* barred. 

See also (1906) 28 AIL, 298 : (1881) 4 All., 136 ; (1899) 24 Bom., 360. 

Whore the cause of action is the pro-note itself, the suit fails if it is inadmissible : — 26 
Cal., 178, dissenting from (1890) 23 Cal., 851 ; (1890) 14 Brn., 101 ; (1888) 12 Bom., 443 ; 
7 Mad., 440. • 

Consideration is not one of the terms of contrast within sec. 91 of the Evidence 
Act, T872 (1906) 33 Cal., 607. 

Admission of socoridary evidence when the opposite party does not produce the 
original See (1880) 2 Mad., 208 ; (1884) 7 Mad., 440.] 
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' [S^Al. 815] 

PBIVY COUNCIL 


1.1^. 8 Cal. Sf6 


The 6th and 7th Deceiftiber, 1H77. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
* Sir R. P. Collier. 

Bannoo and others Defendants 

versus 

Kashee Ram Plaintiff. 

[On api^eal from the Court of the Judicial Commissioner of Oudh.] 

Hindu law — Joint Family — Joint Estate — Presumption. 

In the case of an ordinary Hindu family who arts livinR together, or who have their entire 
property in common, the presumption is that everything in the possession of any one 
member of the family belongs to the common stock. The onus of ostahlishing the contrary 
rests on him who alleges .separate property. 

But this presumption docs nut arise where it appears that there has been a division of 
the family property, and a separation in the family, all the members of which arc living 
separately. 

This was an appeal from a judgment of the Judicial Commissioner of 
Oudh, dated the 26th February 1875, confirming decisions pronounced by 
subordinate Courts in Oudh, in favour of the respondent, who was the plaintiff 
in the suit. 

The only question arising on this appeal was as to whether the plaintiff had 
established his claim to succeed to certain [316] property which had been held 
by his deceased uncle, by reason that, at the time of his uncle’s death, he and 
the plaintiff were members of a joint undivided family, and that the property 
in question was joint family property. 

Mr. S. G. Grady and Mr. C. W. Arathoon appeared for the Appellants. 

The Respondent was not represented. 

Their Lordships’ Judgment, reversing the judgments of the Court below, 
was delivered by 

Sir M. E. Smith. — This is a suit brought in the Court of the Civil Judge 
of Lucknow, by Kashee Ram, a nephew of Ram Dyal, who died in the year 
1873, against Mussamut Bannoo and Mussamut Munna, the widows of Ram 
Dayal, and Munna Lall his grandson, the son of his daughter. The claim is for 
an eight-anna share, or one-half, of all the property in possession of Ram Dyal 
at the time of his death. The property consists principally of moveable pro- 
perty, but the claim includes a pucca house and shop. 

The claim is based on the foundation that Ram Dyal, at the time of his 
death, was a member of a joint family, consisting of himself and of the plaintiff 
Kashee Ram and his brother Kasho Ram, — those two being the sons of Ram 
Buksh, a brother of Ram Dyal. Kasho Ram did not join in this suit. The 
state of the family was this : Ram Gholam left four sons, Sheo Buksh, Ram Bilas, 
Ram Buksh and Ram Dyal. Sheo Buksh and Ram Bilas are dead ; one dying 
without a widow or children, and the other leaving a widow only. Ram Buksh 

two sons, Kashee Ram, the plaintiff, and Kasho Ram. Ram Dyal had 
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no son. The plaintiff admits in his plaint that his grandfather Bam Gholam 
divided the ancestral property amongst his four sons, though, according to his 
statement, the foifr sons did not take separately, but Shoo Buksh and Bam Bilas 
took one-half jointly, and so formed a separate family, and the other half was 
allotted to Bam Buksh and Ram Dyal. Ho contends that Bam Buksh and 
Bam Dyal remained a joint family. On the part of the present appellants, the 
defendants it is stated [317 j that the division by Ram Gholam was not into 
two parts, as Kasheo Bam contends, but that each of the sous took a separate 
share. 

' There is no distinct proof^ one way or the other, as to the nature of that divi- 
sion, but undoubtedly a division was made, and it may be taken as against the 
plaintiff that at all events the family was divided into two groups at that time. 
It further appears that, in the lifetime of Ram Dyal, Kashee Ram, the plaintiff, 
and his brother Kaslio Ram, as between tliomselves, separated, and therefore 
the family was still further bi-oken up. It also appears that, whatever the 
division of the property may Jiave been by Ram Gholam, all the members of 
the family lived separatelv, and tliere was no commensality between them. In 
the case of an ordinary Hindu family who are living together, or who have 
their entire property in common, the presumption is that all that any one 
member of the family is found in possession of, belongs to the common stock. 
That is the ordinary prosuini)tion, and the onus of establishing the contrary is 
thrown on the member of the family who disputes it. Having regard, however, 
to the state of tliis family when tho present dispute arose, their Lordships 
think that that presumption cannot bo relied upon as the foundation of the 
plaintiff’s case, and tliorofoie as he seeks to recover property which was in the 
possession of Ram Dyal and was ostensibly his own at tho time of his death, 
it lies upon him to establish by evidence the foundation of his case, viz., that 
the property was joint property to which ho and his brother Kasho Bam, as 
surviving members, wore entitled. It may be stated that the issue in the case, 
which is the only one material to ho decided, raises distinctly that question. 
The issue is, “ Was tho plaintiff joint with Ram Dyal at his death ?” The 
evidence is extremely scanty, and what there is of it is very unsatisfactory. That 
remark was made by the Commissioner upon the appeal from the. Civil 
Judge, and was also made by the Judicial Commissidner when the question 
came before him on the right of appeal. 

CTheir Lordships, after analysing tho evidence relied on by the plaintiff', and 
commenting on the judgments of tho lower Courts, concluded by advising 
Her Majesty to reverse these [3183 judgments and to dismiss the plaintiff ’s suit 
with costs in fho Courts below, and they allowed the appellant the costs of the 
appeal.) 

Appeal allowed. 

Agent for the Appellants : Mr. T. L. WtUon, 


NOTES. 

[ PRESUMPTION OF PROPERTY BEING JOINT IN HINDU FAMILY— 

Soe (1883) 9 Cal., 237 and (1890) 13 IJoiti., 201 as tu circumstaucus whoii thu presumption 
is the other way. See also (1883) 8 Bom, 154 ; 18 All., 90.3 
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CHUTTERIPAREB liALL V. RAMBELASHEE KOER &C, [1877] I.L.R. 3 Cal. 819 

' ' [8 tal. 8181 

APPELLATE CIVIL. 

T/i<3 ^Isl December, 1877. 

Present : ‘ 

Mr. Justice Ainslie and Mu. Justice Kennedy. 

Chutterdharoe Lall Deo ree- hold or 

verma 

Rambelashee Koer and others Judgment- debtors. ' 

[ - 1 C. L. R. 347.] 

Security Bond— Surety — Execuhov — Act VIII oj 1^60, .s*s. W-I, HI2, 

A bond given as security for costs under s. 84‘2o£ Act VII I of 185'.) may be enforced in a 
summary way by proceedings in execution. 

Ram Kishen v. Uurhhoo Singh (7 VV. R., 82'.)) .ind ^rujcmlro Xarain Itoi, \\ 
Ilemanginee Dossee (18 W. R., 36) distinguished. 

In this case, Chutterdharee Lall, tho present ajipellant, liad obtained a docree 
against one Mohabir Porsaud and another in tho Court of tho Subordinate 
Judge of Tirhoot. An appeal was filed against this decree in the High Court. 
Before the hearing of the appeal, the then appellants were called upon, under 
s. 342 ^ of Act VIII of 1859 to furnisli security fur costs of tho apiieal. One 
Brojo Coomar Singh stood surety for these costs and signed a .security bond to 
that effect. The appeal was thereupon heard and dismissed. Ikojo Coomar 
Singh having in the meantime died, Chutterdharee Lall applied for execution 
of his decree for costs against his representatives. Tho Subordinate Judge 
refused such application, on the ground that tho High Court liad not specifically 
named the surety, Brojo Coomar Singh, in its final deci'oo. Chutterdharee liall 
api)ealed to the High (Jourt. 

[319] Baboo liajendro Nath Bose for tho Appellant. 

The Respondents were unrepresented. 

The Judgment of the Court was delivered by 

Ainsliet J. — It appears to us that this case is clearly distinguishable 
from tlie cases of Bam Kishen Doss v. Ilurkhoo Singh (7 \V. R., 329) and 
(Jujejidro Narain Boy v, lleviangmee. Dassee (13 \V. R., 35), in which it was held 
that s. 204 does not apply to parties who have hecoino suietios after the 

• Mirtcollaneous Regular Appeal No. 218 of 1877, agani.st tho ordor of Hiiboo (Irish Chunder 
Ohose, First Subordinate Judge of Zilla Tirhoot, dated tho 24th of March 1877. 

t [Sec. 342: — It shall be in the discretion of tho Appoll.ito Court to demand security 
for costs from the appoliaiit or not, as it .shall sec fit, before the 
Appellate Court may, at respondent is called upon to appear and answer. Provided that 
its discretion, require the Court shall demand siieli security in all cases in which the 
security for costs from appellant is residing out of the British Territories in India and 
appellant. is not posses.sed of any land or other immoveable property within 

those territories indcpendo.nt of the property to which tho ^peal 
relates ; and in tho event of such security not being furnished at the lime of presenting the 
memorandum of appeal or within such time as the Court shall order, the Court shall reject 
the appeal.] 

I [Sec. 204 : — Whenever a person has become liable as security for the performance of a* 
decree or of any part thereof, the decree may be executed 
Decree against .sureties, against such person to the extent to which he has rendered him- 
self liable, in the same manner as a decree may be enforced 
against a defendant.] 


887 



I.L,R. S Cal. 810 CHUTTEBDHAREE LALL V. RAMi^LASHBE KOBil^O. fiSTI] 

« • ' 
decree. In the present case the seourity was demanded and takra cinder 
3. 342 before the decree, for the purpose of seciil^ng to the respondent costs in 
the event of his b^ing successful. ^ 

The case must, therefore, go .back to the Subordinate Judge in order that 
he may allow execution to proceed against the sureties ; but before doing so, 
it will, of course, be necessary that the decree- liolder should give the surety 
notice of his intention to proceed a'gainst him instead of proceeding against the 
original judgment-debtor ; he should be served with notice to show cause why 
the decree shpuld not executed against liim. 

We may also observe that in this case the original surety appears to be 
dead. It will, therefore, also be necessary, unless it has already been done in 
an earlier stage of the proceedings, to issue a notice under s. 216 before any 
steps are taken for enforcing the decree against the respondents. 

Appeal allowed. 


MOTES. 

[ STATUTORY PROVISION- 

The Civil Procedure Code (1908), sec. 145, enacts expressly as follows Where any person 
has become liable as surety— 

(a) for the performance of any decree or any part thereof, or 
(5) for the restitution of any property taken in execution of a decree, or 
(c) for the payment of any money or for the fuldlinent of any condition imposed on any 
person under an order of the Court in any suit or in any proceeding consequent 
thereon, 

the decree or order may be executed against him to th<5 extent to which he has rendered him- 
self personally liable in the manner herein provided for the exceutioii of decrees, and such 
person shall, for the purposes of appeal, bo deemed a party within the meaning of section 47. 

Therefore, this and other cases are now within thesi* express provisions of the Code (1689) 
IG Cal., 323 was a decision under the 0., P. C., 1882. 

In (1880) 2 All., 004 P\H., the summary proceedings were held applicable to security for 
cofU in respect of Priv> Council appeals.} 
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".THI^EHPRBSH W. THXtiO'OB nVAT. SINft Ac. [1678] 

[330] APPELLATE CRIMINAL. 


I.L.R. 3 Cal. 320 


The 9th Jamiar^, lb7H. t 

Present : 

Mr. Justice Ainslie and Mr. Justice McDonkll. 


The Empress 
versus 

Thacoor Dyal Sing and another. • 


Criminal Procedure Code {Act X of s. rjH()\ - Constructive 

Possess ion — J n t ermed } ate ho Iders . 


In rt ca.!ie of dinputocl poHsossion botwoen two rival /. iininJars, (joti'itriititiVL* possession 
through intermediate holders (iweadars), to whom the ryots pa> rents, is n(»tsiic‘h possession 
as is contemplated by a. 530t of the Code of Criminal Pro(“odure. 


The reference to the High Court arose out of the following circum- 
stances: — Disputes arose between one Sidhu Singh and Kasa Singh on the one 
side, and Dirgopal Singh and Thacoor Singh on the other, concerning tlieir 
respective shares as rival zarnindars to certain villages, hnich party was, under 
s. 491 of the Criminal Procedure Code, bound down by tlie Deputy Magistrate 
of the sub-division to keep the peace for six months. Sidhu Singh and Kasa 
Singh appealed to the Magistrate of the district, who, while upholding the 
order of the Deputy Magistrate, suggested that the case seemed one of disputed 
possession, and might therefore be dealt with under s. 530 of the Code of 
Criminal Procedure. The Deputy Magistrate thereupon commenced proceedings 
under this section against the parties. A propoi tion of the villages comprising 
the lands in dispute were admittedly not held directly by the zainindars, but 
through ticca or intermediate hglders to whom the ryots paid their i*eiits. 
The Deputy Magistrate decided against the claim of Dirgopal Singh and 
Thacoor Dyal, and they appealed to the Magistrate of the district, who referred 

the matter to the High Court. 

« 

• Criminal Reference No. 2790 of 1877 from tht‘ order of W. S. Wells, Erq., Miigi.s Irate 
of Shahabad, dated the 13th December 1877. 

t [ Sec. 530 ; — Whenever the Magistrate of the district, or a Magistrate of a division of a 
district, or Magistrate of the firht class, is satisfied that a dispute. 
Magistrate how to pro- likely to induce a broach of the peace, exists concerning any 
ceed if any dispute concern- land, or the boundaries of any land, or eoncerning any houses, 
ing land, etc., is likely to water, fishGrie,s, crops or other produce of land, within the limits 
cause breach of the peace. of his jurisdiction, such Magistrate shall record proceedings stat- 
ing the grounds of his being so satisfied, and .shall call on all 
parties concerned in such dispute to attend his Court in person, or by agent, within a lime 
to bo fixed by such Magistrate, and to give in a written statement of tbeir respective claims, 
as respects the fact of actual possession of the subject of dispute. 


Party in possession to be 
continued until ousted by 
due course of law. 


Such Magistrate shall, without reference to the merits of 
the claims of any party to a right of possession , proceed to 
inquire and decide which party is in possession of the subject of 
dispute. 


After satisfying himself upon that point, he shall issue an order declaring the party or 
parties to bo entitl^ to retain possession until ousted by due course of law, and forbidding 
all disturbance of possession until such time. 

Explanation . — Such Magistrate may satisfy himself of the existence of a dispute likely 
to induce a breach of the peace from a repc^rt or other information ; but the question of 
possession must be decided on evidence taken before him.] 


1 CAli.— U2 
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Baboo Gopal Lall Milter and Baboo Anund Oopal Paulit for the 
Appellants. ^ 

[321] The' Judgment of the Court was delivered by « 

Ainslie, J* (who, after dieposing of the case on grounds immaterial to 
this report, proceeded as follows): — Independently of this there is another 
reason for which the order must he set aside. In the order of the Magistrate 
by which he referred the case to the Deputy Magistrate for explanation, it is 
said that the petitioner before him had asserted that six and twenty villages 
out of the thirty which formed the subject of the order were actually held in 
'ticca. The Deputy ^lagistrate in his reply does not deny that there are certain 
villages in the possession of iiccadara, but he contends that there being a dispute 
between the contending parties as to collection of rent, it is necessary to 
decide the question of possession in respect of all the villages held in khas 
and ticca jointly, by which he apparently means all the villages, whether 
held khas or leased out. No doubt it has been held that questions between 
zamindars as to the right of collecting rent directly from the ryots may bo 
considered by Magistrates, and that this right of so collecting rents is, in 
fact, possession within the meaning of s. 530 ; but that does not apply when 
there is an intermediate holder who admittedly receives rents from the ryots. 
Therefore, the order of the Deputy Magistrate is clearly bad as to all the villages 
which are not held direct by one or other of the zamindars, but are in the 
possession of farmers. Whether they be six and twenty in number or less is 
immaterial. It does not appear on tills record which villages are held in farm 
and which are not. Therefore, we are unable to set aside any specifio portion 
of the order of the Deputy Magistrate. 

The only question before us is whether we ought to quash his proceeding 
altogether or direct a further enquiry. We think, on the whole, that it is 
unnecessary that any further enquiry should be held on the present proceedings. 
They originated in a suggestion of the Magistrate of the district, and it appears 
that the sub-divisional officer would not, but for that, have taken any proceed- 
ings under s. 530 He was satisfied with the steps that he bad taken in 
binding down both parties in recognizances to keep the peace. It is still open 
to him, if he thinks fit, to make an enquiry, [322] and he is satisfied that unless 
proceedings be taken under s. 530, breach of the peace is imminent, he can 
institute proceedings afresh ; but if ho should deem it proper to record any 
fresh proceeding under s. 530, it will be necessary for him to ascertain clearly 
and define the particular villages or portions of villages to which the enquiry 
is to apply, excluding all those which are not in the immediate possession of 
either one party or the other. 


NOTES. 

[STATUTORY ALTERATION 

In the Cr. I*. C., 188ii, the words ' a.ny tangible immoveable property' were substituted (or 
* any land or any houses, water, ficiheries, crop or other produce of land,’ 

This case was not followed in (1878) 5 C. L. R., 287 ; see also (1885) 11 Oal., 413.] - 
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OUNOAP^BSAD ^ 0 . V. OOUOK SINO [1877] l.Lfi. 3 Cal. 

13 Cal. 822] 

APPELLATE CIVIL. 

p. 

The 28th November, 1877. 

Pbbsent : 

Mr. Justice L. S. Jackson and Mr. Justice McDonell. 

Gungapersad and others Plaintiffs 

versus 

Gogun Sing Defendant.' 

Registration — Dotol Fehrist — Act VllI of 1871. 

A Dairl Fehrist Ixiiiig merely a memorandum by a zamindar’s agcnl ot the r.itoh of rout 
agreed upon, and to which the Icriarits affix their signature'', in token of such agreomont, is 
not a contract, and docs not require to be atamped or registered. 

This was a suit for arrears of rent at a certain rate admittedly in oKcost, 
of the rent previously paid by the defendant. In proof of his claim foi* the 
excess rate, the plaintiff filed a dowl fehrist, purporting to be a memorandum 
containing a list of the holdings and rates of rents of the ryots with their 
signatures appended. The plaintiff* obtained a decree in the Munsif’s Court. 
The lower Appellate Court, however, reversed the finding of the Munsif on the 
ground that the dotol fehrist which formed the l)ase of the plaintiff ’s claim was 
not registered, and therefore not receivable in evidence. 

The plaintiff preferred a special appeal to the High Court. 

Baboo Unnoda Pershad Banerjec and Baboo Ncdmadktih Sea for tlie 

Appellants. 

[323] Baboo Kalee Kissen Sen for the Respondunt. 

The Judgment of the Court was delivered by 

Jaokson, J. — The question that arises in this special appeal is whether 
the lower Appellate Coutt is right in reversing the decree of the Court below, 
and apparently dismissing the suit on the ground of the reception of a document 
called dotol fehrist, which, in the opinion of the lower Appellate Court,, was 
inadmissible, because it was not registered and not stamped Tt is not dis- 
coverable from the judgment of the Munsif that any objection liad been taken 
to the dowl in the Court of Fiiyst Instance on that ground. The contest before 
him appears to have been whether tho dotol was genuine or not,- that is to say, 
whether it recorded facts which were actually true, l-lut the Judge holds that 
it was “ nothing more or less than the record of the now rates of l ont, and that 
the signatures of the ryots were taken to it in testimony of their agree- 
ment to cultivate the lands at the rate mentioned. It specified seven 
years as the period for which these holdings were to continue, and should 
therefore have been registered.” Now it seems that the plaintiff* when 
he filed his plaint, filed not only the jumina-wasli-hakoes relating to the 
years in dispute, but at a later stage of the case a document was also filed, 
which, as Mr. Hallett says, “it pleased the plaintiff’ to call a .” 

Mr. Hallett does not say why the plaintiff should not have been pleased to call 

* Special Appeal No. 2515 of 1876, against the ducrco of J. B. Hallett, Khq., Second 
Subordinate Judge of Bhagulpore, dated the 11th August 1876, reversing a decree of Moulvi 
Syed Khajeh Fukhruddin l^ossein, Munsif of Monghyr, dated 26th February 1876. 
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it a doxoL fehrist, nor does he suggest any other appropriate name by which it 
ought to be called. But the use of it is to be found in the judgment of the 
Munsif. He says From the testimony of the plaintiff’s witnesses, who 
are trustworthy persons and proprietors of the mouza, as well as from that of 
the patwari, the writer of the dowl, it is fully proved that the dowl was prepared 
correctly and faithfully, and that it was accepted by all the tenants,” and there 
was evidence which the Munsif accepted to show that rent has been collected 
from the ryots afterwards in accordance with that dowL Therefore we under- 
stand the dowl was merely a memorandum or record by the zamindar’s 
agents of the rent which had been settled between the zamindar and the ryots, 
Esat] and that the various ryots affixed their signatures to this dowl in testi- 
mony of their admission of the correctness of the jumma thereon recited as 
having been imposed on them. The dotol was not in itself a contract. It was 
no more a contract than are chittas or measurement papers, or what are called 
snnUhalic papers, which are constantly signed by ryots, monduls, and other 
persons in testimony of their concurrence. It appears to us that there is 
nothing in the law to require a dowl fehri&t to bo either registered or stamped, 
nor, on the other hand, is it a document which could be regarded as binding or 
conclusive evidence of a contract. It is a matter of observation of course, and 
throws the burthen of explanation ui)on any ryot who having put his signature 
to it, afterwards disputes the facts which it recites. It may fairly be asked 
how came you to sign this document if you were not a consenting party to it. 
It seems to us, therefore, that the Judge was wrong in saying that this docu- 
ment was inadmissible, and that he ought to have taken it into consideration 
together with the other evidence. The case will be remanded to the lower 
Appellate Court accordingly. 

Case remanded. 


NOTES. 

iThis case was followed in (1880) 5 Cal., 804 where it was* hcld)that the lessee’s signing an 
entry in the lessor’s accounts showing the area demised and the lease was no more than an 
admission. Where however the acceptance of a written proposal to take a lease is endorsed on 
it, that would constitute .i lease: — (1881) 10 0. L. R., 121.] 


[3 Cal. 324] 

PRIVY COUNCIL. 


The ^lih and 28th June,* 187 7. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
Sir R. P. Collier. 


Ashgar Ali and others Plaintiff s 

versus 

Delroos Banoo Begum Defendant. 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
Purdah Woman — Execution of Docuir^nts, 

A Court, when dealing with the disposition of her property by a, purdah woman, ought to 
be satisfied that the transaction was explained to her, and that $he knew what she WMdo^ig. 
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especially in a case where, without legal assistance, for no consideration, and without any 
equivalent, she has executed a document, written in a language she docs not understand, 
which deprives her of all her property. In the case of a imrdahtiashiii woman, who has no 
legal assistance, the ordinary presumption , that ft a person of competent capacity signs a deed 
he understands the instrument to which he has affixed his name, does not arise. 

[ 326 ] The decision of the High Court that the endowment created by the document 
was not of such a public character as would sustain a suit under Act XX of 1863, not 
dissented from. 

This was an appeal from a decision of a Division Bench of-tJie Calcutta 
High Court, dated the 20th Apt’il 1875, reversing a decision of the Judge of tjie 
24-Porgannas, dated the 21st March 1874, and disinissing the suit instituted 
by the appellants in the latter Court. 

The facts of the cise and the questions tlieroiii raised for determination 
are set forth in tlie report of the case in the Court below (15 B. L. B., 167). 

At the bearing of the appeal Mr. Lnilh, Q. C., and Mr. Dnuno ajipoaiod 
for the Appellants, and Mr. Cowtd, Q. C., and Mr. J IJ. Mat/nc for the 
Respondent. 

Their Lordships’ Judgment, ailirming the decision of the High Court, was 
delivered by 

Sir M. E. Smith. — This suit was instituted under Act XX of 186,*}, against 
the respondent, as the mtUawalli of a Mahomedan religious endowment, for 
malversation in wasting and misappropriating the estate. The plaintiffs 
(appellants) sought to obtain an account, the removal of the respondent from 
the office of mutawalli, and the appointment of two of the plaintiffs, who are 
her nephews and next heirs, in her place. The allegation in the plaint, which is 
the foundation of the plaintiffs’ case, is as follows : “That the defendant has, 
by a registered wacjfnamah of the 25th Zikad 1268, IJijri,'’ answering to the 
10th Septeml)er 1852, “endowed the entire estate held and owned by her to 
the Tmanibara for religious purposes.” The Judge of tlie Court of the 24-Por- 
gannas made a decree in favour of the plaintiff s, estahlisliing the validity of the 
endowment, and granting the relief prayed. This docroo was reversed by the 
High Court, on ground that the allegation in the plaint, which has just 
been cited, was not established. It was also held that the endowment, if 
established, was not of such a public nature as would sustain a suit under Act 
XX of 1863. 

[326] The respondent inherited a large estate from her mother, Nigarara 
Begum, having survived two.hrothers, who died in their mother’s lifetime. 
Two of the plaintiff's are^he sons of one of these brothers ; the other three 
plaintiffs are persons in no way connected with the family, luit who claim the 
benefit of the endowment. The mother, Nigarara, died in 1850 ; and about 
two years afterwards the tanliutnamaJi relied on was executed. The family 
are Mahomedans of the Sheah sect. The taiUiiUnnmah is dated the 10th 
September 1852, and the material parts of it are tli(3so : “I make a trustworthy 
“ declaration and a legal acknowledgment, and give in writing to the effect that 
“ I consider it indispensable and incumbent upon me to continue and per- 
“ petuate the ceremonies for pious uses of such description as * fathia ’ (offering 
“ prayers for the dead) ‘ hazrat,' on whom be the benedictions, etc., which is 
“ the fixed and settled usage of my family. 1 have no "lawful children or 
“ grandchildren who may be my legal heirs, therefore, talooka of Ohitpore,” 
describing certain property, “and all the compensation money, etc., the price 
“ of which at present, is estimated at one lakh of Bs. (1,00,000) which 1 hold in 
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“ my possession, without any one having any share therein, and without there 
“ being any other co-partner, as ray legal liereditary right, having received 
" the same from^ my ancestors in ^iccordanoe with what is laid down in 
" separate documents, the same for special pious purposes I have made in 
perpetuity, with all inherent adventitious rights and interests, large and small, 
“ lying therein attached thereto, and arising therefrom, with all appurtenances 
“ particularly of pious uses. As long as 1 live, the wife of my brother of 
“ blessed memory, Mussummat Jigri Khanum, the daughter of the late Moonshi 
“ Hidayat Ali, shall remain miUawalli of tlie aforementioned waqf. If I, the 
“ endower, die before the aforesaid lady, then the affairs connected with tauliut 
“ shall, in a perfect form, revert to the aforementioned lady. Should the afore- 
“ mentioned lady die before me, 1, the hequeather, alone will act B,mutawalli 
“ of the wacif endowed property. The one of us two who may survive the 
“ other shall, either at the time of death or previous to it, appoint whomsoever 
“ she finds most worthy and befitting as a trustee (miUawalli) to the endow- 
“ ment.” Then the deed goes on, “The specitication of the [827] expenses 
“ is this : All the income derived from the aforementioned endowment has, 

‘ after the payment of the Government revenue, been divided into 28 parts. 

Of these, 15 parts are to he applied to the expenses of the. AUW of the 
“ Lord of the Universe, the Iasi, of the prophets (Mahomed) and the Imams, 
“ the blessing and peace of God ho with them all, and the expenses of the 
“ ten days of Mohurrum and all the holy days, the repairs of Imambari and 
“ tombs ; seven parts thereof shall ho received by all the amlahs and servants, 
“ whose names are inserted at tlio foot of this or other documents bearing the 
“ seal and signature of mo, the declarant, which they may have in their pos- 
" session, some from generation to generation, and others as long as they retain 
“ the service, as detailed in separate documents ; and six parts thereof will be 
“ received by us, the miUawalhs, in equal shares.” Now, the effect of this 
instrument is to devote all the ])roperty which this lady possessed to religious 
uses, to destroy her rights as proprietor, and to constitute her one only of the 
mutatvallis for the management of the endowment, giving her three-twenty- 
eighths parts of the income of the whole property only for her management. 
The deed was written in Persian, a language the Begum did not understand. 
Ifer case is, that although she executed the instrument, its contents were not 
explained to her, and that she was ignorant that its effe(?t would be that which 
has just been described. 

•Oieir Lordships are of opinion, agreeing with the High Court, that it is 
not established that the Begum understood the full import and effect of the 
document she executed, it is incumbent on the Court, when dealing with the 
disposition of her prouorty by a purdaknaskin woman^ to be satisfied that the 
transaction was explained to her, and that she know what she was doing ; and 
especially so in a case like the present, where, for no consideration, and without 
any equivalent, this lady has executed a document which deprives her of all 
her property. 

A mutation of names from her own alone, to her own and Jigri Khanum 's 
as mutawallis was effected ; but the mooktearnamah was not proved. 
Undoubtedly, also, the estates were afterwards described in several documents 
as waqf mehalSt and she herself was described in many transactions relating to the 
[328] estates as m/jUawaLli. Receipts for rents were given first in her own and 
Jigri’s name as mutawallis, and, after Jigri's death, which happened about two 
years after the deed, in her own name of mutawalli. Pottahs were granted in 
which she is so described. Suits were also brought>in which she is plaintiff 
with a sioQiilar description. On the other hand, for more then twenty years, 
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notvrithstanding she was nominally described in the transactions to which I 
have referred as mutawalli, she actually dealt with the property as her own. 
She granted moxirusi leases, sold parts, arid mortgaged other parts, and in every 
way treated the property as her own, and as if it were not subject to a religious 
trust. Those acts, which extended over the whole time from the execution of 
the deed to the commencement of the suit, are very strong to show her own 
consciousness, that while she was described as mutawalb she reallly believed 
herself to be the proprietor and owner of the property, and had no idea that 
she had reduced herself to the state of a mere managei’ of it, enjiitled only to 
three-twenty-eighths parts of the income for her maii^tenance. 

> 

Her own evidence, with reference to the deed, is given in an apparently 
candid manner. She admits its execution, and that she intended to create some 
trust for religious purposes ; but she denies that she knew what was the full 
extent and import of the deed. She says : “ 1 executed the itmli iitncwiah when 
“ I was residing in this house. 1 have been, j)rior to the execution of the 
“ tauliiLtruimahy residing and am still residing in this house, since my mother's 
“ death. When my mother died I was then at Moorshedabad. A year after 
“ my mother’s death I came here, but on the way rny nephews Nawab Ashgar 
“ Ali and Nawab Ahmed Ali, the plaintiffs in this suit, stoi)])ed my boat. I 
“ was detained for twenty days near Rouslienabad, and then 1 applied to the 
“ Magistrate and got my boat released. After this 1 came hero. Two or three 
“ years after I came here, I executed this iaiihutnamah. I myself do not know 
“ how to read and write. 1 told Ali Zamir, my servant, to draw out a will, or 
“ some such writing, as will after my death be able to keep up the religious 
“ ceremonies of my mother. Then he brought to ino a writing which he read 
" to me.” She says in [329] another place that it was read in Persian : “ He 
also told me that, after my death, whoever will he the mutawalli will perpetuate 
“ the works (t.e., the religious affairs) of my mother. I do not understand 
“ Persian.” Then there is a note by the Commissioner. “ A portion of the 
“ document marked ‘ A ’ was read to the witness, and she says, 1 do not 
“ understand it. That portion being translated into Urdu by Ahdool Aziz, 
“she says: I iio^ understand it. My object in making the lauliutnamah 
“ was not what is stated in the part marked A.” This part of the dee‘d 
is not identified, but no doubt it was a material part. Then there is 
this question, “ Whether for the purpose of perpetuating the ceremonies 
“ observed in your family from ancient time, you executed the tauUntnaniak ? 
“ Answer, Moonshi Ali Zamen brought to me a writing saying that I shall have 
“ absolute power over the properties during my lifetime ” If the deed was 
thus represented to her, then it did not carry out her intentions. It was 
a deed which not only did not carry thorn into effect, but was entirely and 
absolutely opposed to them. She intended and desired to retain the estate 
for her own life, and to create an endowment by way of testamentary disposi- 
tion of it after her death. The person who prepared the tauhutnaiuah may 
have been aware that she could not effect her purpose by such a disposition, 
and having prepared this deed may have led her to suppose that it did carry 
out her purpose, without explaining to her that it would deprive her of her pro- 
perty and leave her in the state of a mere manager of it, liable to bo depri^jpd of 
that management if she broke any of the trusts of the deed. It is impossible 
to suppose that she could have been conscious of the tenor and effect of the 
deed, when immediately after, and ever after, she wholly disregarded the trusts 
of it by the mode in which she dealt with the property. 

There are eight witnesses to the deed ; one only has been called, and be 
does not prove that the deed was read over and explained. This witness does 
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not 8a y that he was present when it was read'cver to her in Persian. Undoubted- 
ly, if a person of competent capacity signs a deed, it is to be presumed that he 
understood the ipjstrument to which he has alhxed his name ; [3303 but in the 
case of a purdahnashin woman, who had, as in this case, no legal assistance, 
the ordinary presumption does not arise ; and it is incumbent upon the Court 
to bo satisfied, as a matter of fact, that she really did understand the instru- 
ment to which she has put her name. This seems to have been the view of the 
High Court, which it has expressed in two passages of the judgment. The Court 
says : “ It is glear bhatshe had no professional assistance at the time. Ali Zamen 
“ is described as an old ajid trustworthy servant, hut not a lawyer,” — (it may be 
observed, the respondent says that this is tlie only deed that he over drew as 
far as she knows), - and none of the witnesses examined for the plaintiffs 
“ prove that the Begum, iti creating the ufaqf was in any way cognizant of 
“ the effect of lier act. It has been generally held in this country that jD?<rrfaA- 
“ nashhi ladies have a claim to special consideration, particularly in cases where 
“ they deny on oath an effectual knowledge of documents which they are 
“ said to have made. ” And, again, the Court says : “ In this case we have 
“an illiterate and prejudiced woman, with no professional assistance, exe- 
“ cuting a deed written in a language which she did not understand, and which, 
“ as she swears, was not explained to her, by which she completely divests 
“ herself of the whole of a large property, and then immediately sets to work to do 
“ a series of acts which would have the effect of turning her out of the miitawalh- 
“ ship she had created for herself, and of throwing her upon the world absolutely 
“ penniless. Before we come to such a conclusion we ought to have very 
“ distinct proof that the real par])ortof the wary/ deed was properly explained to 
“ Delroos Banoo Begum, and that she know what she was about, and that it 
“ is not too much to say that no such proof has bean attempted to be given by 
“ the plaintiffs. ” 

Their Lordships having come to this conclusion upon the main facts of the 
case, it is not necessary for them to detei’inine the other point which the 
High Court decided, — namely, that this endowment was not of such a public 
character as would sustain a suit under Act XX of 18013, but their Lordships 
desire to say that they see no reason for disagreeing with that part of the 
judgment. 

[ 831 ] In the result, their Lordships will humbly advise Her Majesty to 
affirm the judgment of the High Court, and to dismiss this appeal with costs. 

Appeal dismissed. 

Agent foi tlio Appellants : Mr. T. L, WUson,- 

Agents for the Respondent : Messrs. Wrentmore and Sivmhoe. 


NOTES. 

IL PURDAHNASHIN. DEEDS BY- 

For nature and onus of proof, seo (1909) 12 C. 1*. J., 115, 857, where all the cases on the 
point are collected. 

IL ACT XX OF 1868 , WHEN APPLICABLE— 

See (1891) 19 Cal., 276 ; (1890) 18 All., 227.] 
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.APPELLATE CTVTl. 

7V//» ^fh Dotip.mhn , ls77 * 

Present . . 

Afii. .JrsTicE AFahkby and Mr. .Justice I*kinsei^ 


Krishna Alohuri Boso Dtil'oiichuil 

versus 

Okhiinioni Dossee PlaintfH'. ' 


Maintenance, Suit for- - Limitation - Act XIV of s. /, c/. //y - Act 

IX of 1 h 7J , srh. Ji, ait. 

A cliiiin oner iKirri'd i-aniioL lie n vivcd h\ *i rh.inf;*' iii ihr law ol Imiifulion. Thi‘> 
prnifjiplo applies «xr woll to a cl.iiin for arnMr-.i <»1 maiiiti'iianco nr aiiv ni licr elaiiiis, as one 
for pos>^t"r!sior] of land. 

This suit was institutcrl by the df ono Oocul Chundcr Bostj, ngfiiusl 

htii late liU'^hiind s lirot.hei', tor niaintaMianoo Oocul (.'hurxlor Pose (bed in 
]\Iagh P?rjl P.R, (184.A), and the Iow(m Court t'ounfl that the plaintiff liad 
ncntlKa* recoivod norniaclo any claim I’oi iiriintcMiarKiCj ftoin that ilai-c till 1 hu voar 
P27S P.S. ( lS7i) The present suit was lilcd on the I7th Septenihoi- 1873. 
Tlic Court of First Instaneo gave the plaintiff a doenso, fmdiiif* tint, under Act 
]X of 1871, the law of limitation in force at tlu) time of tilinj^ tin? plaint, the 
claim was not barred. The Lower AppcIlaUi Court, uphcli I t Ins decision, and 
the defcTKiant preferred a special appeal to the lli^h Coiut 

r»al)Oi» Chundei Miulhah (}hi>st an<l llahoo lithuiah ('huiidei Hnneriee for 
the appeUa.nt. I’lu* ant is h.ined h\ iini)ta,tioi) [3323 ^l^he lowei ('j>urt 
liM\ m;; hmnd that no payiJKMil.s had hci*n madi*. U> the plainlill, slu* should, 
under Ac-1. XIV of l«So9, the law of Innitafion tlum in (orcr, have hroiicjit her 
suit within twelve years of her husband’'^ d(*ath llavnc'? failcil to do '^o, tier 
ri{;ht is extinct, and cannot lx* revDc-d hv an\ c,li!in^»(‘ in the limitation law. 
Act IX of 1871, thdreforo, does not apply to this case. Wlum .i suit lor the 
recovery of land is haruid h> Statute of Limitation, the ri^^ht is e*\l,inct : iiioujct 
itohind Miuulul V. The Collector of t-Teniunnnhs ( I J Aloore’s 1. .\.,.3trj, s. ( 

7 W. ll., P. 0, 12;, SCO also Tha/ioo,' Kapit Xath Saha.i Peo v (ioctvnmcni 
(13 II. L. H., 4 In, at p. KJO) and StiftH)! i'liniidn Jiost \. Kiilhf i'oo/uai **( i host' 
(I I.. R, 1 Cal., 328). 

Hahoo Jtadlnka Churn M tiler for the res])omlenl..- The lav. of limitation 
ii])plic:ihle was that in forpe w’hen the plaint vvas tiled. A debt is not necessarily 
extin.^uishod althoufili liarred by limitation, So(} s. (JO of Llu^ Contract Act, 
which peianits a creditor to appropriate nujiiey of Ins dehti)r to a h.arred debt. 

The folio wiiiji^ judgments were delivered : 

Markby, J.--Ih this case idaintilf sues to letKncu' Rs. I,7o0 on account of 
arrears of maintenance at Rs. oO a inonlh. The iierson whom f-lie sues is her 
husband’s brother It has been found that the father of the plaintiiPs 
husband, and of the defendant, died, leavirif^ certain propert\, which had 
doKcendeil to him from his father: and the first (Joint held that the plaintiff 
was entitled to an allow'ance of Rs. J(J a month out of this property, and i»ave 
her a decree for Rs. 560. This docroe w’as a])pealed against, hut ilie appeal 

* Special Appeal No 2*28 of 1870, ag.unsl tln3 deem* (*( W. 'Macphor.sori, I'Jsq., Officiating 
Judge of Zilla Oiittack, iRited the 9tli Sept(Miil).‘r 1875, aflinuing the decree of \V, Wright, Ksq., 
Subordinate Judge of that distriot, dated thcj 24th Septomber J874. 
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was dismissed. The defendant has now brought the case here on special 
appeal. * 

Before us it^-is not denied that the plaintiff, upon the death of her father- 
in-law, hociune entitled to maintenance out of the ancestral estate, but it is con- 
tended that, under the circumstances of this case, that right was extinguished 
by the operation of tlie law of limitation as interpreted in India. It is conceded 
that, having regard to tho peculiar words of art. 128," sch.II of Act IX of 
1871, that Act which was [333] in force when this suit was brought, creates 
no bar to thp maintenance of this suit ; but it is contended that, under the 
provisions of the prior , Statute, Act XIV of 1859, this claim for maintenance 
\^a3 extinct prior to the passing of Act IX of 1871, and that a claim which has 
once become extinct cannot be revived by a change in the law of limitation. 

1 think tliis contention is well founded. The facts are these : the plaintiff’s 
father died in 1845, and from that time at any rate the plaintiff has lived apart 
from her husband’s family, receiving nothing from them, and making no claim 
upon them. Jiy cl. 131 of s. 1 of Act XI V of 1859, the period of limitation for suits 
for tho recovery of /naiutenanco, where the right to receive such maintenance 
is a charge on tho ijilieritar.ee of any estate, is twelve years from tho death 
of the person on whose estate the mamtonanco is alleged to be a charge, or from 
tho date of the last payment to the plaintiff l)y tho party in possession of the 
estate on account of sucli maintenance. Under that Statute, therefore, the 
plaintiff 's right to bring a, suit for maintenance was certainly barred in 1868. 
But the case of (inmja Ciobind Miindnl v. The Collector of the 24-Peiyunnahs 
(11 Moore's T. A., 345; s. ( ., 7 W. R., P. C , 12) establishes upon a firm basis 
the principle that where a suit for the recovery of possession of land is haired 
by a Statute of Limitation, the right is extinct : and to this extent the Statutes 
of Limitation in India cease to be merely St*itutes which regulate the practice of 
the forum, and become Statutes affecting the right. In fact, they become to 
this extent Statutes of proscription. 

Then, is there anything peculiar in tiio case of a suit to recover the 
possession of land niion which an> distinction can he based, and upon which it 
can bo argued that whilst in this ease the right is extinct where the remedy is 
barred, it is, nevertheless, not so in other cases. There has generally been 
more reluctance to apply rules of prescription to titles to land than to any other 
cases ; and if the right to land is extinguished by a neglect to pursue the remedy, 
I should be disposed to say tliat a fortiori other rights are extinguished also. 
Tliis fceoins to liave lieen the view taken in this Court in two recent decisions. 
Thus Act XXV of 1857 provides that [334] no suit or other proceeding for the 
recovery of iiroperty sei^ied under that Act shall be had or taken unless the 
~ * lArt. lari, vJiediile II. 

Description of Suit. IVrlod of liinitiuion. 


By a Hindu for main-i Twelve years 

tenaiice. | 

+ [Sec, 1, Cl. IM To «uit.s to enfon c the right to share in any property movoablo or 
• iniijioveiiblo on tho ground that it i.s joint family property ; and to 

Limitation of 1*2 years, suits for tho recovery of maintonanco, where the right to reccivo 
Suits for shares in joint «uch rnaiuteiianec is a charge on the inhoritance of any estate — 
family property and for the period of twelve years from the death of the persons from 
maintenance. whom the property alleged to lie joint is said to have descended, 

or on who^.e estate the maintenance is alleged to boa charge; 
or from the date of the last payment to the plaintiff or any person through whom ho claims, 
by the person in the possession or management of such property or estate on account of such 
alleged share, or on account of such maintenance, as the case may be.] 
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Time from which period 
begins to run. 


When the maintenance sued 
for is claimed and refused.] 
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same be instituted within one year of the seizure. That section was repealed 
by Act IX,of 1871. But the Court (Sir Richard Couch, G.J., and Birch, J.,) 
said, ‘ the right to brfng a suit was extinguished and it was not revived by the 
repeal of the Act " (IS'B. L. R., 445 at p. 460). So in a case before Mr. Justice 
PONTIPEX — Nocoor Chunder Bose v. Kally Coomar Ghose (I. L. R., J Cal., 
328) — the plaintiff sued on a promissory note payable on demand. Under Act 
IX of 1871, which was in force when the suit was brought, the suit would not 
have been barred ; but under Act XIV of 1859 the suit was already barrcjd on 
the 1st of April 1873, when Act IX of 1871 came into operation. PONTJFEX, J., 
said, — “ It is impossible for me to hold that plaintiff is not barred liow because 
he has deferred the institution of his suit until after the^’lst day of April i873#” 
The learned Judge must, therefore, have thought that the debt was extinguished 
by the operation of the previous Statute. 

It has been pointed out to me that s. 60 of the Contract Act appejirs to 
proceed upon the principle that a flebt barred by limitation is not extinguished, 
because that section allows a creditor to appropriate the money of hisdelitor to 
a barred debt. This provision might certainly appeiar at lirst sight somewhat 
in contradiction with Mr. Justice PoNTIPEX’s judgment, but J should not bo 
inclined upon the strength of this provision to dispute the propriety of that 
decision. 1 would rather treat this provision of cho Contract Act as anomalous, 
and in contlict with the general principles of Indian law. It seems to mo tiiat 
in this country it is essentially nocessary to take this view when the policy of 
the Legislature in matters of limitation has been so unsettled. There have been 
tliree Statutes of Limitation in less than tw'enty years, each laying down 
rules differing considerably from those of its predecessor. It would create 
great confusion if every time a new Act of Limitation were passed, rights whicli 
were supposed to be barred were again revived : and the great iidvantage 
of a law of limitation, that it enables men to reckon upon security from further 
[335] claim and to act accordingly, would bo entirely lost. In my opinion 
the right of the plaintiff' to maintenance having become barred prior to tlie 
passing of Act IX of 1871, it was also extinguished, and being oxtinguishod it 
was not revived by the alteration which this Statute made in the period of 
limitation applicable to suits of this nature. 

The result is, that the judgments of the Courts below must he reversed, 
and the suit dismissed with costs ; and the plaintiff, respondent, must also pay 
the co^ts of this appeal. 

Prinsep, J. — I have had much doubt regarding the extinction «f the 
right to sue for maintenance merely hecausu the remedy was hai red by Act 
XIV of 1859, for if it has not been extinguished, the bar to a suit has been 
removed by the present Limitation Act (IX of 1871) : but having regard bo the 
terms of the judgment of'the Privy Council in Giinqa Gohuid M/nidu/'s case (J 1 
Moore’s I. A., 345 ; S. C , 7 W. R., P. C., 21), and the cases decided by this 
Court which have just been quoted, I feel that 1 cannot do otherwise than 
agree in the order which it is proposed to make. (See Abdul Karmi v. Manji 
Hansraj, 1. L. R., 1 Bom., 295; and Havi’jkaud ra v. hoymi, 1. Jj. R., 1 Bom., 
305 note). 

Ai^peal allowed^ 


NOTES. 

[ DEBT NOT EXTINOOISHED THOUGH REMEDY BE BARRED 

This case together with (1878) 4 Cal,, 283 was overruled in (1880) 0 Cal., 340. See (1870) 
1 Mad., ‘228 ; (1877) 1 Mad., 301 ; (1880) 8 Cal., 897.] 
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[8 Cal . 385] 

The Wih Der.cmhrr, I . 


PRIiSKNT , 

Mk. Justice Ainslie and Mu. Justice Kennedy. 


WouicIm Khiinuin Iucl^;inont-(lol)lior 

* Uairoop Kooi* Docrt'u-holdor . 



[ 1 C. L. R. 295 ] 

MoiiiKKfC Derrer ~ Apfjnintmi'nt aj Ahmatjer - ■ Execution Sale. — 

Aef V/[fuf /.SA.9, 

Soft.iou ‘ilST, Act VIII of IBo'J, dor- mil. ip]ilv !»• .i dociT<M)ii a mortgdgi*, wlioii tlx (Ucivc 
docLags lliaL (;oi*t.iiu pl■llp^‘r^^ (i» ik- >.iild in s,il.;‘,t.ict.ion of thr mortgage debt. A iiiaiiiigcr, 
therefore, cannot lie apponitcd under ‘. “/l:i in '.iich .i caw; 

Thfi pUlintiiT in this ciisn ohf.iiincvl m doer do for snip, of oortain inortgagod pio- 
porty. At tho oonolusioii of tiu^ voar ol j»racD, [336] DX('o.iition WHS taken out 
for salo oi tfio huid in Tln^ ludj^inent-df.htor obiocted to the sale,, 

and applied for tlio appointment of a manager under s. 213 of ActVITJ oi IHol). 
The lower Court reiused the applieatiou, w'hnroupon the judgmcnt-dehlor 
sppoaled to the Fiigh Court 

Baboo ihnarendrn N<i(h ('ludierjer for the Appellant. 

Moonshoe Mahomed Yusnof for the Respondent. 

The judgment of the Court was delivered by 

Ainslie, J.- - Section 213 dt os not apply to a decuM' found(‘.d on a niorf.gage, 
when that docrcf' dnclaro- that eerlam pvopml.N is ui la‘ sold m ntisfiie: rm of 
the luoi tgage debt . The r.re<iito» riglit of ^:i1d m suf)i < asc rr^ts of! tiu* nioi . g.n'o 
decree, and not. fui tin' attaelinnsit in execniion T^n* dm-rec'c o' "ol l.(‘varn I 
by proceedings m execution tlu’mof. Tho .ippeal must- he disiTnss(‘d willi fosts. 

Appeal dismissed. 


* Afisriillanoous Regular Appcil, N«is. 2Ui, ilfi jnul 217 ol 1.S77, against the "I'diu tif 
Baboo*M.itadin Ro\ Bahadur, Subordm.itc Judge .if Zilbi Uva dated the .'ith of .luiic 1H77. 
t £8cc, -When tho propertv atticlied sliall consist of d(bls due. to tho party who may 

b ‘ iin^wprabh; for tho .amount of llu* di'crcc, or ot any lands, 
When tl'c property Imuscs or other imnio\oiiblcj>roi>(’rt> , it shall be competont to 
attachod consi.'ji,.> 'd dol t . the (^niri h» ippoint ,i manager nf^thc s.nd prop, rtv, with power 
or iminove.iblfc properly. < to su» for Un ilibl-^, and t.) collect the rent, oi nther receipts 
manager rn.iv be appointed, and profit. «d the land or other imnio\eahle property, and to 
execute such deeds or instrumenth in writing as iiia\ be necessary 
for the purpose, and to pay and npph such rent.s. profits or receipts towards the payment, of 
the amount of the decree .ami costs - or when the property attached sball coTisi.st of land if 
the judgment-debtor eaii satisfy the Court that there js reason- 
Court may po.stponc sale able ground to believe that the amount of the judgment may be 
of laud if satisfied that raised by th^ mortgage of the land, or by letting it on lease or 
amount of judgment may by disposing by private sale of a portion of the land or of any 
be riused bv mortgage, ete. other property belonging to the judgment-debtor, it shall ba 
competent to tin C'()Ui-t, on the application of the judgment- 
debtor, to postpone the sale lor 'such period as it may think proper to enable tho judgment- 
, debtfir t(» raise the amount. In any ease in which a manager 

Manager to rentter ar.- uppomted^under this section, such manager shall be 

counts. bound to render due and jiropor accounts of his r(‘coipts and 

disbursemonts from time to time as the Court may direct. (Extended to rent suits by Act 

jav, 1863 , f. e).j 
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r NOTES. 

[I. RECEIVER WHEN MORTCAOE DECREED 

Tfui Slat ate law aiU^rcd : - *• „ 

C. P. 0., 190S Sch. 1, O. 40, r. I correi^poiiding to s. 503 nf C. T 
Wliuro it .tppiMrs t.o Uuj Oourl l«» 1)0 just lurnt Llic Court iu.in h\' «»rdi‘r 

(ii/) .ippoinl a.ivuMVi'r ol .my propert\ wliethi'i* luifon- or .tftur ilci.ruo 
(/>) remove <mv porstui from tJu' posses .ion, or cu.stoiK of (hr pr<tpcrt_\ , 

(c) Loiiiinit the siuuc to thr possrs^uoii, cii'^lodv •)»* inaii.ij^i'nirnL of the receiver 
It w.is held in (190-2) 7 Ch W N., 15*2 th.il thisderision lo^l its vjilur .iflrr the stiitulory 
ch:m].:;e. and that .i reenver can he appointed. 

II POSTPONEMENT OF SALE : - 

'I’hc provisions ot see. .'iOS G. P. C , lHH‘2, were hold in.i pplu .litii- to inorliiage decree?,. — 
(1890) 0 ^1. L. J., 187. Tills luh' has reeeixed Legislative sanction, for, in the (i. P. C. 
1908, Sell I, O. ‘21, r. 8:1 the following rlaiisi- has hern adth-d - 

“ (3) Nothing Ml this rule .shall he. deemed to .ipplv to ,i s.ih ol prop- rtv duct Led to he 
sold in cxeeiition of SI dec ree (oi sale in enforc eiin-nl .)| .i inortg.i,gi of ur ,i charge oft 
such propi*rl\ .”] 


[3 Cal. 336] 

APPELLATE CIVIL. 

Tlir loth J)(‘cemhn\ ]>i77. 

PllESIiNT : 

biK Ptch.uu) Garth Kt., Chief Justujk and Mr. Justice Ripch. 


(iriinoc^ Bini^h Plaint it‘f 

rrrsns 

Latafut. Hosstiii an<l others Defendants. 


C - i C. L R. 91.1 

Mortgage — Covenant not to alienate. 

,\n i.grerinent roeit-'d *h.it .1 h;id executed .i bond in f.iv.uirof />, in whieh it was di-cl.ired, 
“1 promise to rep.iv ill-- v/hole ]irineip.il, with riti-rest, in the month ij Ph.ilnuii, 1271, 1’’ S., 
and till p i.yniont 1)1 i.he .i non nl, 1 will not tr»n.sf«‘r .iiiv pr.»]»eii.v hy c Diiditioii.il .sale or 
mortgige.” The bond eoiitainod no further provis.i deelaring invalid iuture •ihen.ilions of 
the lands belonging to .1, in the manner specified in the bind. fieUl, that the instruinenidid 
not operati' .is a mortg ige by I 

liinkunaii Itxnn (iopnl •.Xtn tiifan Simfit •• Huiii. I>nft i ImmUirrj (.') D. h K , 204) 
distingunJud 

On the 1st of Sawan li7U Fa^li (;K)tli July 18t>;3) oim Doulut Singh lent 
and 11.(1 vaneed eertain moneys to tiie [337] (leforulant Chatru Singh, and 
in consideration of the loan Cliatru Singh executed a hond for the 
amount, which also (?ont:iined tlie following agreement : “ 1 promise to 
repay the whole principal, with intere.st, in the month of Phalgun 1271, F. S. 
(March 1864), and till the payiDent of the amount I will not transfer 
any property bv conditional sale or invu-tgage ” On the loth February 1866, 
the defendant. Cliatru Singh, in consideration ol moneys lent, hv a registered 

* Spociiil Appeal. No. ‘2499 of 187 fi, ag.iiiist iho Uuorc(* of R.iboo -Miithurii Nath ( 4 upta, 
First Subordinate Judgti of Zillah Hhagalpbre, dated tho 14 th m August 1876 , rovorsiug the 
decree of Moulvie Mohnmod Nurul Ho.ssein Khan, Mmisif of Bagoa Sorai, dated the ‘ 29 th o{ 
ISovembez 1676. 
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mortgage bond mortgaged to the present plaintiff certain lands therein specified 
the property of the said Chatru Singh. Doulut Singh brought an action on the 
bond, and obtained a decree on the 29th of March, and, in execution of this 
decree, attached,* and on the 7th August 1B69 sold by auction-sale, the lands 
comprised under the last -mentioned mortgage bond. The present suit was 
instituted for the recovery of Rs. 663-5 principal and interest due on this 
mortgage bond, by sale of the land comprised therein. 

The Lower Appellate Court, overruling the decision of the Court of First 
Instance, found that the prior bond given by the defendant Chatru Singh to 
Doulut Singh was in th^ nature of a mortgage deed, and created a valid charge 
oft the property sold under the decree of the 29th March 1866. 

The plaintiff* preferred a special appeal. 

Baboo Amarendro Nath Chatterjee, for the Appellant. 

Mr. R. E. TwidaLc and Moonshe Mokauicd Yut^oof for the Respondents. 

The judgment of the Court delivered by 

Garth, G.J. — In this case we think that the Subordinate Judge has 
taken a wrong view of the bo-called instrument of mortgage. We consider 
that it did not amount to a mortgage at all, but that it was merely a covenant 
not to alienate any property of the debtor until payment of the money 
advanced. The case decided by the Full Bench — Bajkumar Bam Gopal 
Narayan Sitigh v. Bam Dull Chowdhry (5 B. L. R., 264;) — which has been 
[338] relied upon hy the respondent, is, in our opinion, an authority in favour 
of the view which we now take. The instrument before the Court in that 
case referred to a specific property by name ; and there were expressions in the 
instrument which led the Court to think, that the parties intended that property 
to be pledged. But the Cliiof Justice in that case expressly says, that if the 
question there had been wliether a bond for payment of money, with a simple 
covenant not to alienate the obligor’s property until payment, constituted a 
mortgage, ho thought that question should be answered in the negative. 

Now here we liave precisely that case. We have simply a covenant that 
the debtor, the person borrowing the money, will not part with any of his 
property until pay mont of tlio debt ; and we have no such expressions as those 
which in the Full Bench case induced the Court to hold that the instrument 
amounted to a moitgage. Those expressions were, — ‘should we make all 
these transactions with respect to the said land ” (that is, the particular lands 
whioli^were mentioned in the bond) “the instrument relating thereto shall be 
deemed invalid, and as executed in favour of nominal parties for evading pay- 
ment of tho money covered by tho said land.” In tho absence of any such 
expressions hero, wo tiiink that the Full Bench •decision does not apply, and 
that this deed merely amounted to a gonoral covenant not to part with any of 
the debtor’s property. 

The result will he, that the decision of the Subordinate Judge will be 
reversed, and the judgment of the ^Cun3if restored with costs in this Court 
and in the Court below. 

Appeal allowed. 


NOTES. 

[COVENANT NOT TO ALIENATE, NOT A MORTOAOE 

Followed in (1881) 8 C. L. R,. 464, See also Iho following cases (18|79) 3 All., 440 ; 
(1878) 1 All., 611 ; (1884) 9 Bom., 23:1 ; (1S87) 12 Bom., 231 ; (1890) 12 All., 17.5.] 



GOBIND RAM MARWARY v. MATHOORA SABOOTA &c. fl878] I.L.R. S Cal. 339 
[839] Tfle 11th January, IS7S. 

PRBSENjT : 

Mr. Justice Jackson and Mr. Justice Kennedy. 


Gobind Ram Marwary Plaintiff 

versus 

Mathoora Sabooya and others Defend anta. " 


Hundi — Notice of Dishonour. ^ 

Previous formal written npticc of dishonour of a hundi is not iiecossarv before suit 
brought, unless it can be shown that the parties charged have been prejudiced by such 
omission. 

This was a suit for the recovery of principal and interest on a hundi, 
drawn by one Chatanki Loll on Maduri Lai of Calcutta, in favour of the defend- 
ants Thakoor Ram and Chooti Sahoo. Tho hundi was afterwards indorsed to 
Gobind Ram Marwary, the plaintiff, by the defendants Tliakoor Ram and 
Chooti Sahoo. The defendant Mussainut Mathoora 8ahoo>a had been 
made a party on the allegation that the second and third defendants had 
in reality indorsed the hundi to the plaintiff’ under lier authorization and hohalf. 
For the defence it was urged (among other matters) that no formal written 
notice of dishonour had been served. The Court of First Instance overruled the 
point as to notice of dishonour, but found for the defendants as regards another 
issue on the facts. The Lower Appellate Court, on tlio alleged authority of 
Jeetun Loll v. Sheo Churn (2 W. R., 214), Radha Gulnnd Shnha v. Chnndor Nath 
Doss Shaha (6 W. R,, 301), and Annul Ham Aqurwala\. NiUkall (21 W. R.., 62), 
held, that formal notice of dishonour was necessary before suit brought, and 
on this ground alone dismissed the appeal, giving no judgment on the question 
of fact. The parties appealed specially to the High Court. 

Messrs, li. E. Txoidale k M. L. Sandel for the Appellant. 

[ 340 ] Baboo Taruck Nath Sen for tho Respondents. 

Jaoksoilt J. — The Lower Appellate Court dismissed tho appeal of the 
plaintiff, and, it may bo said, virtually dismissed his suit, on the ground that 
notice — that is to sa>;, formal written notice -of dishonour had not been 
served on the defendants. Now, neither the case which tlie Lower Appellate 
Court c:te.s, Anunt Ham Agurivala v. NiuJutll (21 \V. R., 62), nor any other 
case, has been brought to our notice which decides thaf in this country oiA her a 
written formal notice of dishonour is necessary, or that the absence of such a 
notice would be a sufficient defence unless it is shown that by such absence the 
defendant has been prejudiced. So far, therefore, the judgment of the Lower 
Appellate Court appears to be erroneous, and must be set aside. [The learned 
Judge then proceeded to consider the other points in the case, and with 
reference to them, the case was remanded to the Lower Appellate Court.] 

Case remanded. 


NOTES. 

[ NOTICE OF DISHONOUR IN RESPECT OF HUNDIS 

The Negotiable Iiistriimonts Act, 1881’, etiucts as follows : — •' 

Sec. 30.— The drawer of a bill of exchange or cheque is bound in caHn of dishonour by 
the drawee or acceptor thereof to compensate the holder, provided due notice of dishonour 
has been given to or received by the drawer a-, hereinafter provided. 

• Special Appeal, No. 070 of 1877, against the decree of H.iboo Mothoora Nath (loopta, 
First Subordinate Judge of Bhagalpore, dated tho 19th December 1876, aflirming the decree 
of Baboo Lalgopal Sen, Sudder Munsif of that district, dated the 29th of August 1876. 
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Sec. 9S : — When a promissory note, bill of exchange or cheque is dishonoured In non- 
acceptancc or non-payment, the holder theri'of or some party thereto who l•(^ln!lllls liable 
thereon must give notii-.e that the instrument h.is ln'cn so dishonoured to all other partufs 
whom the luilder sqeks to make sever:ill\ « liable thereon, and to s<nn(3 one of 'ioveial parties 
whom he st'pks to make jomtlv liable thereon. 

Nothing in tins section reiKlerK it ni‘eessarv to give noliee to the maker of the dishoiHUired 
promissorv note or th«‘ drawee or aeeephu ol tin* di '^honoured lull o| exchange or cheque 

These proMsions are ajiplied in the case of hundis In the Bombay High tJonri m the 
absence of usage to the contrary ; ‘24 Bom., 'IfiS and In the Allahabad High Court as reason- 
able rules ; G AIL, 78. See also (1883) l‘J C. L. K.. 333 as to the requirement to give notice 
of dishonour.]^ 


LliCal. 340] 

ORfOrNAL CIVIL 

Tht‘ l^iik Fehruiun J-th U<uch, 

Pm:.sK.N'T : 

Sir Richarb Garth, Kt., Chief .rirsTicK and Mr .Ftstice Markbv 
E li/a Suitli Plaintill 

7V/‘S*//S' 

Tim Seci'fitarv of St.sif.<3 Did'nndant 

fn tlio MatiU.*)’ i)f \rd 11 oi lS7d 


]los Judioiit.L ■ ( /i/l l^tiHrthur Codr (Art X oj ?), s. lA - A jyphnitfait 
tindci tho \dmn}i‘itnitoi'-(}nioriil\ Act {\\I V of I SO/), s. Aft Arf 
If o/ IS/t, •>. f*A i'Miit." 

An .ipplie.itiou b\ |M‘titiou under‘s GJ of Ve( If of 1871 is a ,uil witlnii the meaning 
of s, 13* (»f Aei \ rf 1877, and therefore sin-li an ipplieation barred In tin* disposid of a 
former applieation in the same matter under tin* sameseetion, oi under s. (»0f of .Art XXIV of 
18G7, which the Act of IS7 1 n-peals this i*, so wliether tin* ordt'r is one for p.i\ ment ot mone\ 
or oru^isinissmg the pntitaoii. 


• [Sec. 13 •- No ('oint shall trv ativ sml or issue, m which the matter di reel Jy and 
sn'ostaiitialU in issue has Ims'Ii heard and fmallv deeided by a 
i Court of CfiuipetenL jurisdiction, ni a former smt beiwoen the 

lies )W len n. same parlies or between parties under whom tlie\ oranv of them 

claim, litigating under the -,ann* title. * ‘ *] 

1[Set. GO .--If any id.iirn shall be hereatter made toan\ p.irtof the securities, inonevs, or 
proceeds which .shall be earned in the aoconiit or credit of the 
( Joverninent of India under the provi.sions of this Act, and if 


such claim nhall Ih» established to the satisfaction of the Comp- 
troller-deneral or the Aceouiitant-fJeneral to the (lovernrnent of 


Mode of proceeding b\ 
claimant to recover princi- 
pal money so transferred. 

Fort St. Ooorge, or Bombay, as the ease may be, the (lovcrn- 
mont of India shall pav to the claimant the amount of the principal so c.irried to the credit 
and afccoimt of the. said Oovernmeut of India or so much thereof as shall appear to be due to 
the claimant. If *the claim nhall not bo o.^^bibiished to the '.ati^faetion of the said Comptroller- 
General or Acco nil tan t-f General, as the case m.iv he, the claimant ma\ apply by petition to 
the High Court at the Presidency town against tin* St*<*riitarv of State for India, and after 
taking evidence, either orally or on affidavit in asummar\ way, as the said Court shall think 
fib, the said Court shall make suc^h order on the petition for the payment of such portion of 
the said principal sum as justice shall ri*quirCf and sudi order shall be binding on all parties 
to the suit.] 
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S. r>:3. Act II of 1874, • contt*mplat<!‘' tluiL the* juoiu'v which is tin; suhjoct of the petition 
in!i\ bc' I'laiincd Ijv partic:^ other than tin; iipplicMiiL, mtl that [341) tho-^c parties inaa appoar 
and he n»proserU('d at the hoariiip;; and the woid'^ ‘‘ iimdin;:j[ on .ill p;iuit“;” were intended 
to make the order binding upon sindi partii-'^ as well as on tli<> p-siitioin'r 

'I’ln- order pass'd under tliat seebioii can be nw lewed iinch-r s. ol Act X of 1S77 

AimM'IAL from a decjision of Kicxnkdv, J , tin* lifJtli ol Novonibor 

1877. From tlio petition it jipjKiared Mint, mi tlio of Juno IH7d, the poti- 
tionui', J^ili/n Smith, }i)iplio(l urulm' Aei WIV of JH(i7 foi ;mc)i(|<'r thiif. the 
(lefemlnnt should pay to her the sum ot Its. f 1 , m sue.h other sum aa 

should he in his hands, to tlleeredit of tin; ostato of It. -1. IJ. MaLjiiess, doeensed, 
whose niece the petitionei- claimed to ho. On that henriiii.; an ordei- was made 
adioui'iiinf.; the hoal■in^^, and dircctmi; the delendant. out of the mone\s in Ids 
liands i)eionf.iinf^ to the estate of the said H. J. II. .Ma.nin'ss, to pav to Messrs, 
liohei’tson, OiT, Harris and Fi aneis, t lie petitioner’^. \ttoi'ne\s, lU. 1 ,0011, loi the 
tr.'LVclliM;.; and otlier iixpenses <'»l the iiel itioner nod Ina \m 1 ne-.'.es t o at tend heforci 
tlmOomtfoi examination 'Ihie further Inniniij* of the :i pplii-ation took p'ace 
ontheSthol dtdv 1^^7.‘^, wiien w itmisst's were e\amini*d in support of the 
aiiplieatioM : and aftei* lu'arini^ evidenc(\ the J inline f M AcpllKUsoN. .1 '» oxpre.ssed 
his oj)iniL»n tliat the petitioner had no! provtsl hm- identdA , a.nd on t hat .mound 
relust'd tliii ,»])i)lteation. On the 'i^ind ol Ih'emnher iST.’i, llie prtiMuner a)>i)liod 
lo Ii1h‘ Court to reviiiw the former decision, or to ^lant her hsiNii t.o renew the 
Mpph cation . hut that apidieatiou was refused. 

Tin* pel.itioiier suhseipientlv discovered liirtln'r evidence in l-lnj matter, 
ha\ in^ met with a. Mr. DuHois, wiiom sin* had prtwiouslv known, and who 
recomii/ed her and wdio madi' an alVidavit m liei fa\oui 

Th(‘ petitiiuier, with this additional eNidenec, apani applii'd on : he MM.h of 
.\])ril 1871 l<jr a rule c.alliim on the 8cci»‘(ai \ ol'^tiu lo -.li.'.w CmIimi w'h> a 
review sliould not he ^n’anted, ami \I \i PHKIisox. .1 , made an ordei that the 
petitioner sluiulfl hi* a,t liherty to r<-iiew her appljc,aiioh loi- p.i \ men; lo her of 
the monevs in the hands of the defendant hclon.Ljiiu.; (.< Ine estate oi .). H. 
Magness on notice to the dofuiidant of sucli afiplication. 

[340 On tlio 10th of August IS7I. the pel it.ioner, in acc/ird.i nei; witlithe 
le/.i VO reserved, reaiewod her appluMlum l^iN TirMN d , w'iio oi deicd that it 

he dismisseal with lil)ort\ to the petitionei ii tenew ihe .i piilicatioii hefore 
MaciUIKKSON, .1. Tlie application was accordiiu^lv reiu'wed lu-foii* M XC'I'IIKU- 
soN, .1 , on the 17th of Auj'ust lv87o, who, imt hemj^ satisfied with the alhdavit 
of Dullois, dismissed the application. The apiilicat ion on whicdi tlie order 

*tyec. 08:---If any cl.iiiii bc licrcafU-r iiiadc tn ,ni\ p.irt of Ibr scciiriMcs, uc'iKws.or proceeds 
carried to the .iccouiit ioid crcihi of ihc ri('vcnnii»‘iii of India 
"Mode of piws'cdmg by under tlic proviv.! m., of ibis \cL, .iiid it ‘.e.cb i [,uiit bc c‘>,tal)lishcd 
cl.iiinanL bo recover prmci- ti» the s,itiisfa<'Lit»ii of the I'niiipl rollcr-i Jciici.-il or iJic \i'coniitaTjt- 
pal inonc\ so t r.m.sfciiTcd. (Iciicral U; the l ;ov<«rnmi'»e of I'’ort. St. Ucorge or fJoiubju, as 
the cato ma\ Uc. '.be « if-vt*! imicni lihli.ixb.ill p.jv to ihcciaini- 
mb till! ainouui- of t.hc principal so carried lo Ur, -iccount .iiid cicdit or imich thereof ii.s 
ajipoiirs to !)c diu* to tin* cl.iiinaiit. 

Iltbcclaiu} bc not cstabhslicd to the saLisf.-iciioii of the said Coiiiptrollcr-l'ioucral or 
Aocounlant-fhaicral, as the case mav be, the cl.uiiiaiit nm.\ aiiplv l)\ ])i>tit.ioii to the High 
C.oJrt at the Presidency town against the Secret, .ir\ of Stale for India, and, after tfikiiig 
evidence either orally or on alhdavit in a sum inary way a.s ihe Court thinks tit, the Court 
shall make such order on the petition for the pavmeiit ol .such jiort ion of the said principal 
sum as justicje rcfpii res, and such order shall bc binding on all partic.s to Iluj suit, and the 
t:ourt may direct b> whom the whole or aiiv part of the costs of each party r.hall be paid.] 
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appealed from was made on further iiftidavits of a Mr. Johannes and 
Mr. Patterson, which, she submitted, corroborated the evidence of Mr. DuBois. 

The petitioner applied on the 29th of October 1877 to the Comptroller- 
General bv letter enclosing copies of all her evidence, and received in reply a 
letter stating that the money would not he paid out to her without an order of 
Court. 

On her application, the followini,| judgment was delivered ; - 

Kennedy, J.— In this case it seems to me that one of the principles wdiiclt 
operate in inducing the Courts to view with the greatest possible disfavour 
attempts to rtJiigitate a case once decided api»lies with more than ordinary force. 

The application is one to get out money transferred to Government under 
the lU’ovisions of an .\ct winch contemplates such transfer not being made till 
after the lapse of very many >ears. Therefore, in all cases the applications 
must refer to cinjumstances at a vei y distant date. Now lai)so of time tells 
with more deteriorating inlluonce against a true than a ialse case. Tlie man 
who tells what he remembers, tells it with greater liositation and risk of falling 
into error in proportion to the time that lias elapsed. It is not so wdiere a 
case IS not based on memor\ hut on imagination. Hero the applicant had an 
ojjportunitv of coming into Court, nniking her application and producing all the 
evidcTice available, which failed to induce th(3 Judge wdio tried the case to 
believe ber story. 1 cannot sa^ that he decided absolutely that her case was 
false, but ho reserved no leave tor further ap])lication, and at least declined 
to decidt^ it to 1)0 true : and the question would (to put it at the \ory best 
for the petitioner) still remain, is her case false or true ? Now if it be 
[343] a false case, it would he most dangerous to give her the opi)ortunity of 
improving the imperfect evidence, and thus making it appear true, es])eoially 
after the hipse of years luul rendered it imfiossihJe to produce contradictory 
ovidonce, and this danger isom^ of the reasons for lefusing again to agitato a 
decided issue. On these grounds, as well as on the giound of • the necessity for 
finality , I should have been inclined tt) think that the ordinar\ principle of 
estoppel a])plies to such applications. 

1 do not, however, tfiiiik that I am left to those considerations. The now 
Proqpdure Code inc()rporates all ‘^uinmaiy and miscellanoous iiroceedings by 
directing the procedure thorebN’ prescribed to be follov\ed in all civil proceedings 
other tlian suits and appeals , and by tlie 13tli .section, wherever an issue has 
been determined between the parties, that issue cannot })o raised in any other 
proceeding hot, seen them. This is an express iiroviaioii, as it seems to mo, to 
refuse the application. The application is refused with costs. 

From this decision the petitioner appiBalod, on the ground that s. 13 of Act 
X of 1877 did not apply to the application so as to prevent the Court from 
entertaining it ; that tlie refnsfil of the pebilionor's jirevious applications did not 
preclude her from making any fresh application in this matter on additional 
evidence, inasmuch as such previous applications were refused simply on the 
ground that the Court was not satisfied of the identity of the petitioner as niece 
of the said Captain Magness, and not on the ground that it was of opinion that 
the petitioner was not the party she roprosentod herself to bo ; and that the 
Court ought to have hoard and decided the application, inasmuch as it was 
based on additional evidence and on the fresh refusal of the Comptroller- 
General on such evidence, to admit the petitioner’s claim without an order 
of a Court of Justice. 
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Mr. Jackson (Mr. with him) eontended tliat the application was not 

barred by s. 13, .Vet X of 1877, not being a suit within tho meaning of that 
section; and referred to a former case — ioyramc Doshm w t The Secretary of 
5/a^e (un reported) — in which two applications were allowed to l)e made. Act 1 1 
[344 J of 1874, s. 63, says that the Court may make sucli order “#or ])iiyment 
of such portion of tho claim as justice requires.” 

IThe Advocate-irOMcraL — I read those words as descripiive of the petition, 
and not as referring to the order the Court may make. | It is submitted they 
refer to the nature of the order to bo made. Under tliat section an order 
refusing iiayrnentof any portion would not bo binding, as it is not an onler f6r 
payment. It is in the discretion of the Court to allow any number ol 
applications, if it is of opinion they were impro])or applications, it has power 
now, under Act 11 of 1874, to deal with thorn in their order as to costs, and 
not to give costs, or i.o giv'o them against tho appliiamt \n appeal is jn ocliidod 
in cases \\ here an ‘'nrd<ir lor payment ” is made IMakkiiv, J. Might not 
tho word “ hmding ” liave h<*en introducofl to bind the (-rown, which might 
otherwise have heon considered not hound . in that view it would not har au 
appeal.] it is submitted it was intended to liar an ap])eal in a ease suppostxl 
by the section ; tins is not such a case. .\ny uinnher of applications can he 
made in case of discovery of fresh evidence. This is an application which it is 
in tho discretion of the Court to grant. 

Tho Advocato-( icneval, Olliciating (Mr. Paul) and tho Standing C’ounsel 
(jMr. J. 1). licU) for tho respondent were not calUxl on. 

Tho judgment of tho Court was delivered by 

Garth, C. J. — This was an appeal against an order of Mr. Justice 
Kennkdv, dismissing an application made hv the plaintiff under s. 63 of 
Act IJ of 1874. 

llis Lordsliip considered tliat.as a previous application of prociseK tho same 
nature had boon made under the repcalcMl .Vdininistrator-de/iural's Act 
(No. XXIV of 1867, s. 60) to enforce the same claim, and which had luien 
hoard and decided against tho applicant, she was barred b\ s. J3 of the new 
Civil Procedure Code (Act X of 1877) from renewing the application. 

Tliere is no doubt that, in the years 1871 and 187t? Mrs. Smith did apply 
to tlie Court under Act XXIV of LH67 to obtain tho [345] sum now olaTnnod, 
whicli application was refused ; and that, in tho year 1873, another appli(;af ion 
for tho same sum was made by her to Mr. Justice MA(’I’H]':|{S()N, wliifh was 
also refused. 

A further application for a reviow of his order was then made to Mr. Justice 
PONTIFF.X, which was unsuccessful , and another similar application was 
afterwards made to Mr. Justice Macpherson, which was tdso unsuccessful. 

The application to Mr. Justice Kennedy was made on tho ‘26th of 
November last, upon certain fresh evidence, which, it was said, siii)plied the 
defects which had previously induced the Courts to decide against the applicant; 
and it has now been contended liefore us - 

1st. — Tho application is not a suit within the meaning of s. 13 of Act X 
of 1877, and consequently that tho applicant is by law entitled to repeat tho 
application as often as she thinks ])ropcr: and 

2ndly. — That if it were a question for tho discretion of tho Court to rehear 
the application or not, tlie learned Judge ought, in tho exercise of that 
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disci t*ti()n, lo luivo ivlioiinl tho caso. iiiasiiiucli as the no'^v evidence, now brought, 
before the Court, was sucfi ms fcho applicant could not, by using reasonable 
diligence, have procured before. . 

It will^iot be necessary lor us to enter upon this last point, because wo 
think, u]K>n consideration, that Mr dustict' Kknnhdy was quite right in 
deciding that, (he applic.ation was bain**] under s. l.'I. It is the lirst time wo 
bolimt* I hal tIuMpiestion has been laiseil since the passing of the now Code, anil . 
it is desiral)lo thal- it should lx* settled by an ApjH'llate Court. 

d 

Section l.‘I providi's “that no Coiiit sliall Irv atn siiit or issue in \^hich 
the nnitter in is-sue bus fieeti heard an<l linallx di'cided Ijy a Court of (iompeteiit 
jurisdiction in a lormer suit lx‘t\\e«in tim same parties ” 

Now there is no douhl- here that the matter in issue, which is the claim 
made h> Mrs. Smith lo the fund m (jiie^-tion, has been decided in the lormer 
applicalion as h^‘t■\^(•e^ her and the Sraaeta'-y «d' State . hut then it is said, 
in the first plaoi'. tliat this i^ not a “suit” properlv so called ; and in the 
next place, Unit the in the formiM case was not finally docidc'd, 

[346] because the onl> order inadi* ujmui the application was one dismissing 
the petition. 

The n8rd section o^^AcL II of 1874 i.which is in the same terms precisely 
as s. 00 of the repealed Act XKIV of 1S07) enacts "that, on the application 
being made, the (3ourt shall make sucli ordet for ]»a\ment of such i^ort.ion ol 
the sum claimed as justice sliall require, and that such oi’der shall be binding 
upon all parties to tlie suit. ’ 

H seems cli'av from the l.ingu.igc Ihmc used liiat the proceeding loi which 
the seclien provides is to hr* con-iderofl *’mnniary “ suit'’ . Imt the apficllant 
contends tliiit J he o-'ilor made hs the Cour‘ not t(, ho binding upon an\hod\ 
unless it ’s one tm- pa\ ritci l 'f the 'vhoie m ‘ <)nie fiortion of the inonev claimed , 
or, in other v.oi'b. that- Mie d<'ci;io»i iil tl^*- Court is tn hind the Socroi.ai\ ol 
State if th.o. .ipnhf. iP s'.cceeds . Imf timt it is not to hind the applicant it the 
Secretary ol SI.mI.c -ucceods. . 

Wocon.side” 'liat tins is not the true meaning of the section , and that i.fio 
words “ hindipg upon all jiartios to ttie suii ” were inserted with a different 
intention altogether from that \Nhich the appellant would ascribe to them. The 
section contemplates that the money, which is the subject of the petition, may 
be claimed h\ nnrtios otlier than t!ie applicant'; iind that those parties may * 
appearand he represented at the hearing, altliough tfiev may not havt* joined in 
the piitition ; and the words in qiuistion appear to he inserted for the purpose of 
making the order of the Com I binding upon those olhor parties as well as upon 
the petitioner. 

We think, therefore, first, th.it tiiis proceeding must be considered as a 
“ suit” , and secondly ^ that the issue raised in it having been once decided as 
botw’oun tlio appellant .uul tlu. Sicrclarv of State, no fruidi suit or api)lication 
can be made which raiio.s the sdine is.,uc 

This rule need be productive of no iniustico, because, if the proceeding is a 
suit, there is no reason why tfio order made upon it should not be reviewed 
under s. 623 of the Code ; and we are not preiiared to say chat Mrs. Smith, if 
an application upon suflficient grounds wore made in this case to the Court below 
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[817] wonld not. be entitled ‘to a review. That, however, woulfl he a matter 
entirely in the diseretion of the learned ludge who hoai*s the application, and 
we give no opinion upon it. 

The appeal is dismissed with costs. ^ 

Appeal (l/wiis^efL 

Attorney for the Appidlanl : Mr. Le^lte. 

Attornev for the Defendant. - The Clovernment Solicitor Mr. SiinAn son. 

NOTES 

[ RES JUDICATA-* SUITS/ WHAT ARE : - 

S.M . 1 '^ !■» wli.it :irr ^nits Wilhni tli«‘ |»r<.\ .«f slu- ( ivil Pr.H .dnn (\nlc, I?' 

Res Jufiicdtn, Maiiju W'nknti'sfi , I'.tnn .it (•! . 7 Ml . -it ‘i.S’2 , ^ Ml . 2'.M 

MISCELLANEOUS PROCEEDINGS - 

Will be ‘ Miilh’ within the uicanicf; of thr JhsJudunt't ruh' wIumi tli.^x hit tiTatod a^^ 
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I.L.R. 3Cal. Bil 


In , re THOMSON'S roucY [1877] 


[ 3 Cal. 8«T 1 

APrELLATB CIVIL. 

The iiJst December, ls77. 

Present : 

Sir Richard Garth, Kt., Chief Justice. Mr. Justice Markby, and 
Mr Justice Ainsuje. 

In the matter of Tliomson’s Policy. ‘ 


Stamp Act (XVlll nt DubV), a.s. A-D , J-I,\ Sc.h,Il, els. 5, 20 - Policy of 
Assurance — Assiqnrmut and lie-transfer by Endoi semeiit. 

A polioy inKiiraiici* Won* fliroo on(lorsonu‘ni> : t.ho fii.sL, an asaignnioiit of all tlio 
right, title, and intriresl. of Hu* a^-^ared to tin* I* Hank ; t.ho second, a re-transfer from tho 
P Bank to thi assured, all el. inns h.iving been satisfied , the third, an a.ssignmciit by the 
assured similar to tho first assij^inneiit to Messrs. B. K. S. and Company. 

• Reference from the Seorelarv to the Board of Revenue, N.-\V. Provinces, under s. 11 
of Act XVIII of lKr.9, dated the 20th August 1877. 

t[Scc. 34 . — (n) When any moveable or immoveable property is sold, the full consideration - 

mone\ directly or indirectly paid or secured, or agreed 
Consideration to be elated, to ne paid or secured, for the same, shall be truly set 
forth in words at length in the principal or "only 
instrument whereby the property sold is conveyt'd to, or vested in, the purchaser or 
in any other person by his direction. 

(t) When any property is sold and conveyed subject to any mortgage or bond or other 

debt, or tr' .iny gross or entire sum of money, such debt 
Morlgagc-money to be or sum shall be deemed the consideration-money or 
deemed purchase-money. part of th(* eonsideration-moucy (as the ease may be) in 
respeet whereof the duty chargeable under the 1st 
schedule to this Act shall be paid, notwifh-^landing the purcha.sor is not or does not 
become personally liable for such debt or sum, or docs not agree to pay the, same or 
to indemnify the seller again.->t the same. 

(c) If the full consider.ition-money is not set forth as aforesaid, the purchaser and the 

seller shall each be liable to fine not oxer edirig 5ve 
Penalty for not stating hundred rupees, and shalf also pay a fine of five times 
consideration. the amount of the excess of duty with which such 

instrument would have been chargeable under this 
• Act, if the full eoii'.ideratioii-monev had liecii duly set forth in such instrument, in 
addition to the duty actually paid for the .same.] 

J£Sec. 41. — (a) The Chief (,.»ntrolling Revenue Authority may state any case coming before 

It under this Act and refcrsuchca^o with itsown opinion 
Reference to High Court. thereon, if tho case iwise in the Prosidcricy of Port 
St. George or the Presidency of Bombay, to the local 
High Court, and if it arise in any other part of British India, to the High Court at 
Port William. 

(6) Every such case shall be decided by at le.ist three Judges of the High Court to 
which it is referred, and m case of difference the opinion of the majority shall 
prevail. 

(c) If the High' Court is not satisfied that tho statements contained in the case are 

t sufficient to enable it to determine tin* questions raised thereby, the Court may refer 

the case back to the Revenue Authority by which it was stated to make such 
additions thereto or alterations therein as tho Court may direct in that behalf. 

(d) The High Court upon the hearing ol any such case shall decide the questions raised 
thereby and rfhall deliver its judgment thereon containing the grounds on which such 
decision is founded ; and it shall sejid to the Revenue Authority by which the case 
was stated, a copy of such judgment under the seal of the Court and the signature 
of the Registrar, and the Revenue Authority shall, on receiving the same, dispose of 
the case conformably to such judgment.] 
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In re THOMSON’S POLICY [1877] 

Held by Markby and ATNSLTk/JJ., that the first aiul third endorsements wtire liable, 
as collateral instruments under Sch. II, cl. *20* of the (L'lieral Stamp Act, to a stamp of 
one rupee, and that the second endorsement was^ot chargeable with stip,mp dutv : 
ffehl by GARTH, C.J., that none of the tndorsL-nienth were chargcabli' with duty. 

This was a refetenco made by the ]^ouid of Keveriue, North-Western 
Provinces, to the High Court, undei s. 41 of Act XVI J I of 18G9. Tlio facts of 
the case were as follows : — A policy of assurance for Rs. 3,000, issued hy the 
Indian Life Assurance Co., [348] Limited, in favour of one William McGregor 
Thomson, boro the three following endorsements : 

• 

“ I do hereby assign all right, title, and ititorcst in the within Life Policy 
“ for Ks. 3,000 to the l^unjah Lank, Limited 

(Sd.) W. McGhkgoh Thomson. 

“ loth March 1 SIM " 

“ All claims of tlie Lank under this policy security having Iu'cmi satisfied, 
“it is liereliy retransferred to Mr. William McGregoi Thomson as iull\ as If it 
“ liad never been transferred to this Bank. 

(Sd.) T. 1). P. Masson, 
Pauiah Hank, LnnilocL 

“ l&t Hopiember 1H74” 

“ 1 hereby assign all right, title, and interest in the within Life Policy for 
“ Hs. 3,000 to Messrs Bheein Ray Sons and Co. 

(Sd.) W. McGio:(;ok Thomson. 

“ 16th Mnich 1H76:' 

The question for the consideration of the Higli Court was, whether these 
endoiHonients should be stamped, and, if so, what stamps tliey should bear? 

Tlio .\dvocato-Genoral, ofTg (Mr. ]*nul) and the Legal J^emembraiicer 
(Mr. 11, Hell) for the Government. 

The following judgments were delivered 

Markby, J. (AinsliK, J., concurring). —Lven if we assume that the 
transfer of a policy of insurance is a conveyance of jiroperty situtlte in 
British India so as to bo primd facie cl.nrgealde under art. lo, sch. I of the 
Stamp Act (as to wliich we express no opinion), still the difficulty arises with 
regard to the endorsements which the Board of Revenue consider ought to be 
stami)ed as conveyances’ that it is impossible to say that any specific sum W'as 
paid as consideration for eithei of those transactions. 

[349] IJ ndor S.34 I vendor and purchaser, in cases of sale, are both required to 
set forth truly in words tlio full consideration-money directly or indirectly paid 
or secured, otc., etc., under certain j)enalties for failure to do sc*. Section 11 is 
restricted in its application to bonds, mortgage-deeds or settlements . and in the 
case of a conveyiaice, an option as to the amount of stamp to l)e used with a 
corresponding limitation of the rights secured hy the instrument, is not allowed. 

•[ Cl. ‘20 Bonvlor inorlgage-dc«d executed ii.s a collateral secunty for the perform - 1 J^roper 
ance of any act, where such performance i.s secured by .some instrument : Stamp 
previously executed on stamped paper in aeoordance with the law in force : Duty -Two 
in British India at the lime of its execution. ' Rupees] 

1 [Sec. 34— q. v. suinra 1. L. R., 3 Cal. 347.] 
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It appears to us that no penalty could bo imposed under s. 34, and that 
no Court could ri=!fuse to receive the instruments before us under s. 18. 

The fact is, that the first (and presuiuably the third instrument) was only 
(xn asuKinvient hij way of collateral scrnrily without any consideration, capable 
of hoiiig settled as a sum of moruiv. The consideiation for the assij»nment was 
tipf)arontl\ a promise to advanct* money, such loan bein^ firimarily secured by a 
bond separately chargeable with stami)diit.\. The money paid was not paid as 
purchase-money of tlio endorser’s inteiost in tlio polic\ . 

Nothing was intended to ho paid as purchase-money , the whole sum paid 
was intended to be refundcfl to the p}i\er. No doubt if the debtor should die 
before the repayment of tlie debt, and if t ho cre<litor should find it necessary to 
fall back on the policy for satisfaction thereof, it may be said that he will 
eventually pay the undischarged lialaneo of tlie loan, julas tlio premia paid on 
tlio policy suhsequont to its assif.;nm‘MiL, as the price of such assignment ; but 
it is clear tliat in this view nothing w.is over paid in respect of the lirst 
assignment, and no one could specil\ ;n re^pect of it or of the third endorsement 
at the date <d' its executiijii (winch is the date on wliicli the instrument mast 
ho stamped) that anything ever would or w'ill he paid. It follows, tliat the 
lional jirovisions of ss. IS and 31, which refer to an instrument not properly 
stamped at thi' time of execution, failed to touch such instruments, lor no Court 
and no Collector can say that an inMruiiiont is improp(3rly stam))ed unless it or 
ho can state what the proper sta np should have been. 

We, therefore, tliink that Mm first and third endorseniorits are not 
cluirgeahle witli stain]) duty as ‘ convevance.s.’ Nor do we consider that the 
second endorsement is chargeable as the T 330] ackriowledgment of tiui satisfac- 
tion of debt. It is a retransfer of the policy, and nothing more. It merely 
recites the fact that the debt has ))eeii satisfied in order to ex])lain under wdiat 
circumstances tlm policy is retransfen\).i. 

As collateral instruments not otherwise jjrovided for, the lirst and third 
endorsements an;, supposing tlie trarisMction such as ahovo stated, lialile to a 
stamp of one rujicjc. The other endorsement is, in our opinion, not chargeable 
with stain]) duty « 

Garth, C.J.- - 1 am of opinion Miat none of the instruments in question 
endorsed on the ])olicy of assurance are charguahle with duty. 1 consider that 
they are not cluirgoahle as ‘conveyances’ because the policy of assurance which 
they purport to transfer, is not ‘ properly ’ within Mu* meaning of the Stamp Act. 
It is merely a contract hv tlie assured with the ir»suraiice ollice, which may or 
may not, according to circumstances, jirovo a honeliciai one to the former. 
Such a contract, in my opinion, is not included in the definition “ property 
existing in Kritisli India.” 

Even assuming that such a transfer w’ore a conveyance of property within 
the meaning of tlie .\ct, 1 consider that it would not l)o chargeable with duty 
for the reasons given by my learned brothers. 

As regards the second instrument, 1 think it is not chargeable as an 
acknowledgment of tlu> satisfaction of a debt, because it does not appear that 
any debt to the Bank had been satisfied, or that the claims alluded to were 
debts, or m the nature of debts, or that the amount of the claims, whatever 
they were, exceeded Rs. 20. 

It is possible, no doubt, that the first and third instrurnents may have been 
collateral securities ; but we have no information to guide us as to whether 
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they do properly eome under that description or not, and I feel very strongly 
that, in giving an opinion upon questions submitted to us by the Board of 
Revenue, which may serve in the future ae “ guide to the Bo^^rd in imposing " 
taxes ui)on the public, we are bound to advise upon the actual facta before 
and have no right to speculate u))on the possible nature of transactions, of 
which we have no certain knowledge. 


NOTES. 

[STATUTORY CHANGE - 

'rhe stamp Act I of 1870 included among excinpicd tran^ifors ""transfers Oif cndorfie- 
mciii of a jnilicii oj insuyance ” extending the exemption in the Act of 1880 to every kind of 
transfer whether consideration is mentioned or not. See ilu; Stamp Act, 1800, Sch. I, 
Art. 0-2, cl. (r). 

hiterc-^t on policy of insurance is provided for in S .imp Act, Schedule J, Article f)2.] 


C35.1] APPELLATE CIVIL. 


The 7th December, 1^77. 

Present : 

i\li{. Justice Markhy and Mr. Justice Mitter. 


Miilital) Chunder Ibihadoor, Maharajah of Burdwan Judgment-debtor 

per, S'// .s 

Kriin Lull Mookerjoo Docroe-holdor. 

[ iC. L. R. 158]. 

D.eecution of Decree — Intercut nn CoHta. 

When a doe.rec givt'h interest upon the principal sum rceovorod onl\, and no mention is 
made as to interest on costs, the successful party is not entitled to sucb interest. 

The facts of the casQ so far as tlioy arc material to this report are as 
follows : —On the 21st June 1876, the Judge of Hurd wan jiassed a decree against 
the Maharajah of Jlurdwan, ordering him to pay the decree-holder (the respon- 
dent) a certain claim which had been proved against him, together with iiffcerost 
at i) per cent, and costs. 

The decree-holder executed his decree lor costs and interest, wheroui)on 
the Maliarajah made an objection to the payment of interest on the costs, on 
the ground that the decree was silent as to that jioint. 

The Subordinate Judge overruled tlio objection, and the Alaharajah 
thereupon preferred the present appeal. 

Baboo Jtujadanutui Mookerjee (with him Baboos Ch uncle t Madtiub Ghose 
and Bussunt Cooniar Ghose), for the appellant, contended that the Court below 
was in error in awarding interest on costs when the decree was silent on the 
subject; and cited Mosoodun Lai v. Bhcekaree Singh (6 W. E., F. B., Mis.Rul., 
109), Ulfuiunnissa v. Mohan Lai Sukal (G ]L L. R., App.f33), Ameerooiiissa 
Khatoon v. Meer Mahomet Mozaffir Hossetn Choivdry (18 \V. R., 103), Sadasiva 
Pillai v. llamahnga Pillai (L. R., 2 1. A., *219), Bajah Lealanund Singh v. 
Maharajah Joy Mimgid Singh (15 W, R., 335). 

• Miaoollancous Regular Appeal, No. 209 of 1877, against the order of the Subordinate 
Judge of Zilla Hooghly, dated the 11th of May 1877. 


I CAL.— 116 
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[352] Baboo Shaynlail Milter, for the respondent, argued, that the Subordi- 
nate Judge rightly overruled the objection that was made as to the non-pay- 
ment of interest on costs, and quoted Digamhurree Dahee v. Nundgopal Banerjce 
and JugodumO Dabea (1 \V. E., Mis. Ap., 1), Kirkland v. Modee Pestonjce 
K/tour.scdf'r i'3 Mooveii I A., 227), pet Knigjit Bkgce, V. C., as authorities 
showing that interest bad been allowed on costs ; and Bajah Leelanund Singh v. 
Maharajah Luchuissnr Singh Bahadoar (13 Moore's I. A., 490), as analogous 
to such decision. 

The judgment of the Court, delivered by MiTTEH, J., so far as it is 
material to this report, Svas as follows — 

Mitter, J.— In this case two ohiections have been raised before us in 
apptial : First, that the .ludginent of tlui lower Court is WTong in allowing interest 
upon costs wlion the d<icroo does not cxpressh award it. Secondly, that the 
lower Court w’as not right in awarding interest ujion the principal sum decreed 
after the I8th Sopteinhor 187(5, when tlie | udg men t-dobtor deposited the money 
duo from him in the Collector's ollice, and that at any rate the lowe** Court 
should not have awarded interest after the date when the Collector of Burdwan 
))y a roobocary informed the Court that he had no objection to pay the money 
deposited to the decree-holder. 

As regards the iirst question, although it seems that the practice of the 
Court was not uniform for some time upon tliis matter, the later decisions esta- 
blish that this Court has refused to allow interest upon costs in cases where the 
decree is silent al)out it. Of timse, latter cases LIl/iUiinniHsa v. Mohan Lai Sukul 
(G B. Ij. H., App., 33) and Ainraroonissa Khatoon v. Meer MaJamiH Mozaffir 
Hossnu Chowdry (18 VV. R., 103) are clearly in point. Wo think that these 
decisions are in accordance with the principle laid down in the Full Bench 
decision (G W. R., F. R., Mis. Eul., 109). Following these decisions, we there- 
fore think that the judgment of the lower Court upon this point is not right. 
The judgment creditor is not entitled to interest upon the costs awarded in the 
decree. 

[353 J The learned Judge then proceeded to consider the other objection, 
which is not material to this report. 

Markby, J. — 1 concur. . 

A ppea I d i sm? ssed . 


^ NOTES. 

[See tlio case of [•nrrrftter v. Tlu> Secrrtnry nf State for hulia tn '^ownrtl [iS'll) ‘S Csi\. 
161 P.C.] 
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HemBndro coomar &c. V. lUJENDROLALL &c. *fl878] I.L.R, 3 Cal. 364 

[8 Cal. 858] 

ORIGINAL CIVIL. 

^ § 

The 2Sth January and 11th Fuhniarij, 

Present 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Markby. 

Hemendro Coomar Mullick, son of Rooplall Mullick ,Plaintirt'. 

verfiUH , 

Rajendrolall Moohshoo and anoilior ] Vl’oniljnit.s. 

[ - 1 C. L. R. 488 ] 


Joint contractors. Suit against — Res judicata— Act (IX tj 1872), 

s. JH. 

A suit 111 which a decree has been obtained against oiu of several joint makers of a 
promissory note, is a bar to a subsefiucnt suit agamst the others. The cITect ol .s. hi * of the 
Contract Act is not to create a joint and several lial>ilit> in such a ease. 'Phat section 
merely prohibits the defendant in such a suit pleading in abatement, and thus places 
the liability arising from the breach of a joint <*outract and the liabilit> arising from a tort on 
the same footing. 


The rule laid down in theca. so of King v. ^hiarr (Id M. & W., li)l,;>Oo), ami 
linrrison (L R-, 7 C. L\, d47), is one of principle, not merely of procedure. 

Appeal from a decision of Kennedy, J., dated the iiOth of August 1877, 
The suit was brought to recover the sum of Rs. 1,000, witli interest at 
12 per cent, per annum, due on a promissory note i)ayal)le on doinand, made 
in Calcutta by one Gourhurry Shaw, in his name and in the nuinos of his part- 
ners, the defendants, on the 20th of November 1873. The plaintiff, on the 
2nd September 1874, brought a suit against the two jirosent defendants and 
Gourhurry Shaw on the promissory note, and in that suit the defendants did 
not appear. The suit was heard as an undefended suit, and the jdaintiff 
obtained a decree against the defendant Gourhurry alone for the whole amount 
of the note, tho decree ordering that the suit should he withdrawn as agiiinst. 
the two present defendants with liberty f354] to the plaintiff to bring a fresh 
suit against them for the samo matter. No satisfaction of tlie decree leaving 
been obtained, the present suit was brought to recover the amount against tho 
two defendants as to whom tho suit had been withdrawn. 

At the hearing the preliminary question was suggested by tiie Court 
that the suit was not rauintainable, and after argument the suit w^as disposed 
of on this point. 


Any one of joint prorni- 
Rorfl rnny be cempollcd to 
perform. 

Each promisor may com- 
pel contribution. 


* [See. Vi: -'When two nr iiMic person.', make .i joint promise, 
the promisee iiiav, in tin* ali'^cnci' of cxpri-^s agrpciucrit to the 
contrary, compel an> one or more of sucli joint proinisor& to 
perform the whole of the promise. 

Each of two or more joint promisors ni.i.> compel every 
other joint promisor to contribute ccjuiilly with himnclf to the 
performance of the promise, unless a eonirarv intoution appears 
from tho contract. 


. f 1 . h /I nrore joint promisors makes default in 

Sharing oi loss Dy dc- contribution, the remaining joint promisors must bear the 

fault in contribution. arising from .such default lu equal shares. 

.Ka’pZanafton.— Nothing in this section shall prevent a surety from recovering from his 
principal payments made by the surety on behalf of the principal, or entitle the principal to 
recover anything from the suret> on account of payments made by the principal.] 
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Kennedy, J. — In this case I ain asked to hold that the 43rd section of 
the Contract Act converts into a joint and several promise every joint con- 
tract, because it makes in the absence of special agreement every joint 
contiact enforcible against any one of two or more joint promisors. 1 
cannot hold that. The Statute makes no further alteration than it professes 
to do; it leaves the law without the slightest change, except that it abolishes 
the plea in abatement for non-joindor of defendants in the very cases in 
which it was available in the later state of the law. Before the Contract 
Act the promisee could compel one of the promisors to perform a joint 
apd several promise, mnless he was mot by the plea in abatement ; and 
when he was compelled to make them all parties, yet so soon as judgment 
was recovered, he could enforce it against any one of them : and we must 
remember that the question of jileading really had little, if anything, to do with 
the objection. The language of Pakke, H., in Kniq v. lloara (13 M. &, W., 101, 
005) puts the reason in a very clear light. JJ(^ says ; -“We do not think that 
the case of a joint contract can in this respect be distinguished from a 
joint tort. There is but one cause of action in each case. The party injured 
may sue all the joint tortfeasors or contractors, or ho may sue one, suh)oct to 
the right of pleading in abatement in the one case and not in the other ; but 
for the purpose of this decision thov stand on the same footing, whether 
the action is brought against one or two, it is for the same caus(j of 
action. The distinction between the case of a joiiit and several contract 
is very clear. It is argued that each party to a joint contract is severally 
liable, and so he is in one sense ; that if sued sevo-[358]rally, and ho 
does not [»load in abatement, ho is liable to pay the entire debt : hut ho is not 
sovorallv liable in the same sense as he is on a joint and several bond, which 
instrnmont, though on one piece of parchmemt or paper, in alToct comj>i*isos the. 
joint bond of all and the several bonds of each of the obligors, and givt^s diilei - 
ont remedies to the obligee. " And he in'ococ'ds at p. oOG, after a refenmeo to 
the effect of a plea in abatement * — “These cr)risi(lerations load us quite, satis- 
factorily to our own minds to tile conclusion that where judgment has lieen 
obtained for a debt as well as a tort, the right given by the record me.rgi'S the 
inferior remedy by action for the same debt or tort against .‘mother party." 

This decision was referred to and upheld in Brnisiumrl v. Harrison (L. R., 

7 G. P., 547), allirming the judgment of the Common Picas (L. R., GO. 1'., 5H4). 
Indeed, that being the case of a tort, is somewhat stronger, as in that case a plea 
in abatement for non-joindor of a defendant could never have been maintained. 

How does t,no question no\^? stand alloctod by the Contract Act ? J confess 
myself to be wholly unable to see that, except so far as the question of jileading, 
it has made any difference in the liabilities of the parties. There was a 
decision of Ham Nath Hoy Chowdry v. Chinuier Seckur Mokapattur (4 W. R., 
50), which might seem favourable to the plaintiff’s contention. It is not very 
clearly reported, but it would seem tliat the bond there was executed only by one 
party, the person first sued, and the subsequent suit only liasod on a suiqiosod 
equitable liability of the defendant. However that may bo, the decision was aftcr- 
wardk considered in a case before Sir R. CoucH and Ainrlik, ^.—Nuikoo 
Lall Chowdrp.y. Shoukee Lall (10 R. L. R., 200) — in which the Court dissented 
from the case of HamriUton Hoy (4 W. R.. 50), which was a decision of the 
majority (E. JACKSON and Trevoh, JJ., against Stj^ER, J.), and it was there 
laid down in express terms (see p. 204) that if there be a joint contract, not a 
joint and several but a joint contract, and the party sues upon it and gets judg- 
ment, he cannot bring a fresh suit against the parties [386] who were jointly 
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liable but were not includecl in the former auit. Thi« is a direct decision of 
the Appellate Court, and the languaj^o of the Statute by no means contem- 
plates successive suits. This very case sly^ws the necessity such a rule. A 
speculative attorney might bring three suits instead of one, and I am hoiind 
to put the construction in the language of the Statute, which ])revonts such 
an abuse as this— an abuse in the possibility of which IvEliLY, O.Jb, much 
relies in Brniamead v. Harrison (L. R., 7 C. P.. o l7). The idnintilf mav select 
one. lie mav sue alt, l)ut he cannot do both, he must make this selection and 
abide by it. 

In this case, to use tlie words of Lord Justice Trih<lKH in K.r parte 
(J l)e (iex iV: J., )iS), the jJainliff has rniido his deliberate election to pursue 
his rtaiiody “ against one debtor, and that having failed, he is !io\v atUniipting 
to liave recoui*s(j to the others and I must, thenjfore, dismsss this suit against 
the now defombints witii costs on scale 2. The order withdrawing the suit 
against these defendants with liberty to sue again made as it W('ro behind the 
backs of thf'so defendants cannot ia any way prejudice them. 

Prom tliis decision the plaintill* appealed. The appellant having died 
])eiiding the appeal, his son was substituted as a jiarty appellant in tlui suit 

The ground of aj)i)oal was “ that the Court was in error in holding that the 
'.int could not he maintained by reason of the.iudgmont recovered in the lonner 
suit, the said juflgment remaining and being unsatisii»id, and leave having boon 
l)V the said .ludgment reserved to the plaintill to bring a fresh suit against the 
]jre.sent defendants.” 

^Ir. //?// (Mr Homier jee with him) for the appellant contended that the 
suit was not barred. The ol’lect of s. 43 of the Contract .Vet was to make each 
one of s-weral joint contractors severally liable: to make evorv joint contract in 
fact a joint and several one. Since that Act tlu' cas(M)f v. Jloarr (13 ]\r A' 
\V., 4111, hflh) as to a suit against onoof two joint delitors hoirig a bar to a suit 
[357] against the others, would not bo law liore. Nor would it in Lngland 
since the jiassing of tlio Judicature Act; see the Schedule Order J9. The 
contract if joint is a contract that tlio creditor may suo the debtors jointly 
or severally, hut each debtor has a right to refuse to he sued alone by 
pleading in abatement; see AeDERSON, Jb, in Kinq y. Floarc (LI M A 
4114, oOo), at p 19H. Jl\ Statute 3 A 4 Will. IV, c. lli, the plea in abatement 
was aliolishe.l as to a co-contractor out of tlie jurisdiction , and in Hev^ ii y. 
Uoldnaj (15 M. A W., 494) tlie cU'ect of such abolition was said to ho “ to make 
contracts joint and several which at lirst won; joint onl\,” sec per PoELOCK, 
C.H., at p. 199 ; and that is iiuocisoly what 1 contend is tlie eilect of s. 13 of the 
Contract Act. Subject to the plea in abatement, “ a joint bond is the bond of 
both obligees, and cacli of them is hound in the whole”-- Richatds v. Heather 
(1 H. A .\ld., 33), Whelpdale' s Case (3 Coke’s Rep., Part V, 1 19). And wIumv any 
])art of the demand on a joint and several bond remains unsatistied, yon can sue 
the other of two co- con tractors, though judgment has boon obtained against 
one— JjeeJi7}ievc v. Rletchcr (1 C. A M., 023} :Cartii, CJ.— Tn the case of 
tortfeasors >oii can only suo onco.J A case of tort is dilJerent, there is only one 
cause of action , in case of contract there are many, see s. 13 of the Contract 
Act. s. 43, illiis. (a). [Maukj>Y, J. roforrod to F^iUhoo Lull Chowdnj v. Shoirkex 
Lall (10 B. L. R., 200). How do you got rid of that case ?1 That case draws a 
distinction between joint contract and joint and several contract, and it was, 
moreover, decided holore the Contract -\ct. [MARKUP , J. --Oid the Contract Act 
do more than bring the law' in the Presidonev towns into the same state as in the 
mofussil ? 1 never hoard of a plea in abatement in the mofussil, though the 
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judgment in that case seems to assume there was. 1 Several causes of action are 
created by the contract which nothing done by the plaintiff can defeat. It is 
submitted that the effect of the plea in abatement by s. 43 is the same as it was 
held to be in England in the abolition of that plea as to a co-debtor out of the 
jurisdiction. As to that see Joll v. Curzon (4 Com B., 245). [GARTH, C. J. -- 
The abolition of the plea [368] in abatement by s. 43 of the Contract Act 
seems to mo to leave the case of a contract in the same position as the 
case of a tort; and as to torts, the question lias been decided by the case of 
Brinsmcad v. Harrison (L. R, 7 C. P., 547)..i In cases of tort the injury 
sustained by the person complaining is the whole cause of action ; the cause of 
rfbtion is whole and unclividod. Jn cases of contract, the cause of action is a 
breach by .1 wboii wo sue him; .a broacb b> B when wc sue U, and soon 
there are several causes of action. There is no yc’.s* adjuilicata here to prevent 
this suit from being maintained. The only ras adpulicata is under s. 2, Act 
VIII of 1859. P>ut here the cause of action and the parties are not the same 
as in tVie former suit. In the former suit it was decided that Gourhurry 
Shaw badiirokon the contract: that is not the question here. Here also there 
is no merger : no extinguishing of the inferior remedy b\ the superior as put 
by Paukk, B., in Kuiq v. floarciV] M. W., 494, 505). 

Mr. T. A. Apear and Mr. IJraby for the respondents wore not called on. 

The following judgments wore dclivored : -- 

Garth, C.J.— This suit wa- brought against the defendants to recover Iho 
amount of a promissory note, wliich was alleged to have been made by them 
jointly with one Gourhurry Shaw. It appeared from the plaint, that a former 
suit had been lirouglit by the plaintiff' against Gourhurry Shaw and the defend- 
ants ; but as the note was signed by Gourhurry alone, professing to act for 
himself and the defendants, and as the plaintiff did not prove at the trial that 
Gourhurry had authority to act for the defendants in making the note, the 
plaintiff' obt.ained a decree against Gourhurrv alone, leave being reserved to the 
plaintiff' by the learned Judge to bring another suit upon the note against the 
present defendants. 

No satisfaction of the debt having been obtained against Gourhurry under 
the former decree, the plaintiff brought the present suit ; but the defendants 
object in the first instance, that [339] as the liability upon the note was a 
joint«one, the judgment obtained against Gourhurrv is a bar to this suit, and 
that the rule laid down in the case of Kinij v. Iloare (13 M. k W., 494, 505) is 
applicable bore. The defendants also raise the question, whether the plaintiff 
had authority pledge their credit ; but if they iwo right in the question of law, 
it is not necessary for us to enter upon the question'of fact. 

The learned Judge in the Court below has decided the point of law in the 
defendants’ favour, and I entirely agree with him. 

The rule which was laid down by the Court of Exchequer in the case of 
Kmff V. Hoarc (13 M. k W., 494, 505), and subsequently by the Exchequer 
Chamber in the case of Brrnsmead v. Harrison (L. R., 7 C. P., 547) is not a 
rul»of ])roceduro only, but of principle, — viz,, that a judgment obtained against 
one or more of several joint contractors or joint wrong doers operated as a bar 
to a second suit against any of the others. There is but one cause of action 
for the injured party in the case of either a joint contract or a joint tort ; and 
that cause of action is exhausted and satisfied hy a judgment being obtained by 
the plaintiff against all or any of the joint contractors or joint wrong-doers 
whom he chooses to sue. If a plaintiff, under such circumstances, wore allowed 


918 



RAJENDROLALL MOONSHEE &c. [1878 I.L.R. 8 Cal. 360 

to sue each of his co-debtors or wrong-doers severally in different suits, he 
would be practically changing a joint into a several liability. 

This rule is so fully explained by Baron Parke, in Kinq v.’ Home (13 M. & 
W., 494, 505), and by Chief BaRON Keley in Brinsmead v. Harmoyi (L. E„ 7 
C. P., 547) that 1 do not think it necessary to enlarge further upon it. 

It is a rule which in rny opinion is founded on strict justice and public 
convenience ; and it has been acted upon in this Court in the case of Nnthno 
hall Chov'dry v. Shoiikee Lall (10 B. L. R., 200). 

\ 

It was mucli pressed upon us in the argument hy Mr. 7////, that theelTect 
of s. 43 of the Indian Contract Act is to enable a promisee to sue one or more 
of his joint promisors severally in two or more soils ; or, in other words, 
to change a joint liability into a several one at the option of the promisee ; 
hut this, I conceive, is not tlie object or ellect of the section. It merely 
[360] allows the promisee to sue one or more of several promisors in one suit ; 
and so practically prohibits a defendant in such a suit from objecting that his 
co-contractors ought to have been sued with Jiim. 

It is true that the rule upon which J am acting may ])ossibly lead to some 
hardship in cases when one or more of several co-contractors is out of the 
jurisdiction and the plaintiff, if ho waits for his roturn, would he barred hy the 
Statute nf Limitation. But this is an injustice which the Ijegislaturo, if they so 
jileasod, could easily remedy and which lias been, in fact, roinediod in Bngland 
by the Statute of 19 and 20 Viet., c. 97. 

1 consider, therefore, that the appeal should be dismissed with costs on 
scale No. 2. 

Mapkby, J. — This suit was brought against the defendants to recover the 
amount due uptin a promissory note. It was stated in the plaint that the note was 
made hy one Gourhurry Shaw, who carried on busiiiess in partnership w'ith 
the defendants ; that a suit had been previously brought against (aourhurry 
Shaw and the present defendants ; and that on that occasion the plaintiff 
had obtained a decree against Gourhurry alone. By this decree the former suit 
as against the present defendants was ordered to be withdrawn at tlie request 
of the plaintiff witli liberty to the latter to bring a fresh suit against tliem for 
the same matter. ^ 

It was admitted hy the defendants that they carried on business as ordinary 
traders in partnership witli Gourhurry Sliaw, and tJiey did not deny tlio making 
of the note hy Gourhurry : but tliey denied that Gourhurry had any authority 
to hind his partners hy tlie note, wliich they alleged to have been in fact made 
for the purchase of another business in which Gourhurry w’as concerned. 

No evidence was given in the case, but i^- is admitted that nothing has been 
recovered by the plaintiff upon the decree against (iourhurry. Tlie learned 
Judge below dismissed the suit upon the ground that tlie plaintiff having elected 
to take a decree in the former suit against one of the joint -makers of the note 
only, could not bring another suit against the other joint-makers. • 

The note was not produced, so that wo do not know the exact form of it. 
The question, however, as I understand it, which is [361] submitted for our 
consideration, is this : if several persons carrying on an ordinary trading partner- 
ship make a joint promissory note, and one partner be sued upon it and a decree 
obtained, is any subsequent suit upon the same note against the remaining 
partners barred, even although nothing lias been recovered upon the former 
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decrees / If this question be answered in the affirmative, the appeal is to be 
dismissed. 

I also understand it to have been conceded on the argument that this is a 
question winch is to he determined by the Englisli Law of Contract, except so 
far as tho same may liave been modified liy the Indian Contract Act. I think 
it im])ossihle t,o deny that, under the English Law, this suit would have been 
barred, and notwithstanding tlie great authority of Mr. Justice WiLLES, who 
seems to tlynk otherwise, I should say, not as a mere rule of procedure, but 
upon principle of the Laij,w of Contract. If this were a mere matter of procedure, 
tile English law would not necessarily bind us. But I understand Pauke, E.’s 
judgment in Kiiujv. Ilniu f' ( } J.M.A’ W., 49»I, 505), whicli is tho loading authority 
to rest upon this, that under a joint contract to pay a sum certain, there is 
but one single obligation which mav indeed be enforced severally, but can be 
enforced once only. 

Other principles are stated m tihe ludgment, but they are either based 
upon rules of pleading not applicahh* to the ca.so now' under consideration, or 
they apply only to cases w'hore tho suit is brought to recover damages and not 
for a sum certain. 

Of course, in all questions of this kind, tho liability must depend ulti- 
mately upon the intention of tho parties . hut I consider that it is now 
finally settled hy tlio law of England that, apart from a Statute which I shall 
notice presently, and which is not applicable here, a joint promissory note 
creates an obligation which can bo sued on once only. 

II this be, as it seems to mo to he, the true mode of stating the law, 
all dilliculty about the furtlujr question which has been argued disappears 
Mr. Hilt contended that s. of the Contract \ct did awaiy wdth the rule that 
the second -^uit w'as barred in such a case as this. Hut that section docs 
no more than ]ilaee the liability arising from tho broach ol a joint contract [362] 
and tho liahditv arising from a tort upon the same footing, that is to say, 
that each wrong-doer is liable to ho soparateK sued in resjioct of the whok? 
liability. I3nt it does not touch that w'bicli has boon (Jeterminod to be the 
nature of the obligation created by the broach of cowtract, --namely, that it 
is one which can ho sued on once only. 

4 have searched into this matter with some care in order to see if the rule 
laid down in Kdkj v. Floarc (13 M. it W., 194, 505) was really binding upon us, 
because if it wuis not, 1 think it would require some consideration how far it is 
desirable that m such a case as this a note mad© by an ordinary trading part- 
nership, the second suit should be barred. The rule laid down by Pauke, H., 
in King w.Iloare. (13 M. k \V., 491, 505) is very likely correct in theory. It is at 
any rate identical, or nearly identical, w'ith the strict rule of the ancient 
Eoman law. Put it must be borne in mind that this rule was abolished in the 
Roman law 1300 years ago ; and has been since rojiudiated in America and every- 
where in Europe, except in England. Even in England, until the decision of King 
V. Iloare (13 M. W., 494, 505) it was very doubtful whether the rule prevailed 
or fiot in joint contract ; whilst since that time one learned Judge Sir James 
Knight Bruce has spoken of the rule in strong terms of disapprobation (27 
L. J. Bank., 29). Lord Manskield also expressed the opinion in liice v. Hkuie (1 
Sm. L. C , 6tli ed., 513) that all contracts with partners were joint and several ; 
and the rule in King v. Iloara (13 M. & W. 494, 505) has been since modified 
by Statute in England. The 19 and 20 Viet., c. 97 s. 11, directs that the period 
of limitation as to joint-debtors shall run notwithstanding that some are beyond 
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seas ; but expressly provides that the creditor shall not be barred as against 
those out of the jurisdiction by judgment recovered against those who remain 
within it. If the rule laid down in King v. Lortrc (18 M. W., 494, 505) 
be combined with the law of limitation here, which is very stfict, it is by no 
means clear that a creditor might not very often be left to the choice between 
a remedy against an insolvent debtor and having his del)t barred. 

[363] I do not deny that there are important considerations of convenience 
the other way. These considerations have been i^ointed out and insisted on 
by several learned Judges of great exi)erience in England, and just now by the 
Chief Justice. I only say that if J were at liberty to enter upon* the general 
question of convenience, I should hesitate much before applying to this conn tf\' 
without any qualification the rule laid down in King v. IToaro (18 Al. I't \V., 494, 
505). As it is, however, I am bound to follow that decision, and to hold that 
this l)eing a case governed by th(^ English law, tlio learned Judge was right in 
dismissing the suit. 

Appea / d i ami aa iid . 

Attorneys for the Appellant : IVIessrs. Tlemfru and Hoqera. 

Attorney for the Respondent : Baboo B. M. lhaa. 


NOTES. 

[ THE RULE IN KINO v. HOARE.— 

The question whether the rule in Kiiuf v. lUnre is applicable to India, and if ho, to what 
extent, IS still an unsettled (jucstion and awaits to be res<dvcd finall.N (‘ither by the Lcgt.s- ^ 
laturc or h> the Privy Council. 

The following latest cases may he referred to where all the iMses are Ofdlected and 
reviewed from which different conchisions have been arrived at In the .liidges - 

(1918) 19 1. G. 13 ; (1909) 83 Mad., 817. 

Soe also Messrs. Pollock and Mull.i on the Indian (Jontraet Act. se<', <i:j ] 
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J)OSS MONEY DOSSEE V. 


[8 Cal. 363] 

APPELLATE CIVIL. 


The lltk Jamiary, l(i7S. 

• Present: 

Mr. Justice L. S. Jackson and Mr. Justice Kennedy. 


Doss Money Dossoe Defendant 

venus 

Jonmenjoy Mullick Pluintitt’.^ 


[1C. L. R. 446.1 

Ees Judicata Morkjayc Bond- - Mortgagee h Lien — Money Decree — 

Mortgagor H Right, Title, and Interest sold — Registration Act, Summary 
procedure under— Act XX of IfiOO, s. — Act VIII of lh69, s. 2, 

A heaving a simple mortgage bond, which was -specially registered, obtained a .summary 
decree under the provisions of the Registration Act, .ind attached the lands under mortgage 
to him. Prior to .'I’s decree these lands had betiii attached bv other creditors and subsequent 
to A’s decree they were sold to Ti. After such sale, ..'1, under his attachment, sold the right, 
title, and interest of the mortgage which he himself purcha-ed. A now sued the mortgagor 
and B to enforce hifi mortgage lien aga iist the mortgaged properties. 

Held that, according to the decision of Syud bUnam Momiaz^ood-deen Mahomed v. 
Rajcooviar Dass (14 D. L. R., 408), the suit should be dismissed. 

[864] QiKPre . — Whether s. 7 of Act VIII of would not be an answt r to the suit as 
full relief might have been given in the summary suit? 

The plaintiff had a simple mortgage bond, dated 10th January 1871. The 
bond was specially registered andcliarged the lanrls in suit with other properties. 
Certain creditors oi tiho mortgagor attached the land under mortgage, and 
the sale was fixed for 24tli Fobruarv 1871. In the meantime, and on the 21st 
February 1871, the plaintiff obtained a summary decree under the provisions 
of the Registration Act (Act XX of iHGb), s. 53 i . 

* Special Appeal No. (JO of 1S77, against tho decree of L. R. Tottenham, Esq., Judge, of 
J^illa Midnapore, dated the 30th August I87r>, reversing the decree of Dabo-j Jadoonalh Roy, 
Subord'ualo Judge of that district, dated the tilst Juno 1875. 

t [Sec. 53 ; — Within one year from the date on which tho amount bocome.s payable, or, 
where tho amount is payable by instalments, within ono year 
Enforcement ol such from the date on which any , instalment becomes payable, the 

agreement. obligee of any such obligation registered with such agreement 

as aforesaid, whether under the said Act No. XVI of 1864 or 
under this Act, may present a petition to any Court which would have had jurisdiction to 
try a regular suit on such obligation for the amount secured thereby, or for the instalment 
sought to be recovered. 

The petition shall, where a stamp is required bv law, bear a stamp of one-fourth the value 
prescribed for a plaint in such a suit, ivid may be amended by 
Stamp on petition. permission of the Court, and the statements in the petition shall 

be verified by tho petitioner in manner required by law for the 

• verification of plaints. 

On production in Court of the obligation and of the said record signed as afore.said, tho 
petitioner shall be entitled to a decree for any sum not exceeding 
Decree. the sum mentioned in the petition, together with interest at the 

rate specified (if any) to the date of the decree, and a sum for 
eosts to be fixed by tho Court. Such decree may bo enforced forthwith under the provisions 
for tho enforcement of decrees contained in the Code of Civil Procedure.] 
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The lands were sold under the creditors’ attachment and purchased by 
the defendant. The plaintiH, on 30th July 1871 , sold the rif^ht, title, and interest 
of the mortgagor in the mortgaged land uijdor an attachment issued under his 
surnm ary decree, and became the purcliaser tlioreof. Being unable to reap the 
fruit of liis purcliaso owing to the antecedent sale of the defendant, he now sued 
the mortgagor and the defendant to enforce his Hen against the mortgaged 
properties. The Subordinate Judge dismissed the plaintiff’s suit, but on appeal 
his order was set aside, and a decree passed, declaring that the property in 
suit was liable to he sold in satisfaction of the plaintiff ’s decree of the 21st 
February 1871. The auction-purchaser now appealed.^ 

Baboos Srmnik Dnss and Uhoxoani Churn Dntt for the Appellant. * 

Baboos Mohnu Mohiin litnj and Rash. Bchanj Ghasc for the Respondent. 

The judgment of the Court was deliverud hy 

Kennedy, J. (after stating the facts as above meiitionod, and remarking 
that it was difficult to bolicwe that the plaintiff', wlien lie ‘obtained bis decree, 
was not aware of the immediate proximity of the sale, or tluit the course he 
took was not adopted in reference to that fact, continued as follows):— The 
present suit is brought against the mortgagor and the first auction-purchaser 
to enforce the lien created liv the mortgage bond against these lands. 

[36S] The difficulty in which the plaintiff has boon placed is entirely one 
of his own creation. Instead of suing the mortgagor on l\is bond, and obtain- 
ing a decree declaring his lien and directing the lands to be sold towards 
satisfaction of it, he adopted a course which ensured the lands being sold so as 
to the smallest price possible. The course is one frequently adopted in 

Bengal, but tliis frequency cannot rnako it less liable to he stigmatized as 
oppressive if not fraudulent. 

However this may bo, the question for us now to decide is, whether the 
present suit can bo maintained, and wo have conic to the conclusion that it 
cannot ; and that the decision ol Uio Full i^encli in linnin Chundvr Ghos6 v. 
Dniohundiioa Bose (14 B. L. Ji., 108; s. c'., 23 W. li., 187) precludes us from 
giving the relief he sought. 

In the second suit^ which was hoforo,tlio Full Bench, it appears that the 
nature ol the proceedings must have been jirecisely the same as those here, 
for Mr. Justice JacksoN says, that in it “ the plaintiff sought a fresh decree 
for the unsatisfied portion of his claim, as well as a declaration of li«n as 
against the alienees. Upon the considerations already stated, T am of opinion 
that the Munsif, who granted only the latter prayer, was right, and that the 
Judge, who altered the ^decl’ee, w'as wrong.” Tlio majorit> of the Bench, 
however, did not concur in this opinion, and both cases were dismissed. 

We are unable to distinguish tliat case from tlie present, and think that 
we are bound to follow it notwithstanding some observations which were made 
in the judgment of the majority, which would he inconsistent with the ultimate 
decision, if they could be construed as the respondent here contends. Possibly 
they would apply in cases where the property had been alienated before the 
institution of summary proceedings by the mortgagee, and this view vyould 
reconcile with the Full Bench decision, the ruling of Glover and MlTTER, JJ., 
in Aruih Soar v Jwignnatfi Mahapathur 123 \V. R., 461), in which it appears 
that certainly before the decree tiie mortgaged property had been sold. 

Here there being no intervening charge or interest, the plaintiff deliberately 
elected, for his own reasons, to take a mere [36RJ money-decree against 
the mortgagor. The Full Bench did not think it necessary to decide the 
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question raised under s. 7 of the Procedure Code, and for the same reason 
we need not now do so ; but it is by no means certain that the operation of 
that section would not in itself bo an answer to this suit, as a suit in which 
full relief could have been given, might, at the time of the summary decree, 
have been instituted against the mortgagor. We decide nothing about any 
other remedy which may he open to the mortgagee, but we must restore the 
judgment of the Subordinate Judge. 

Appeal decreed. 


NOTES. 

^ [This case was overruWd by a Full Bencli of the CalcuUa High Court in (1881) 7 Cal., 
714 F. B. 

See our Notes to that cci.se. Cnnscquciil on that Full Bench decision, a review of this 
case was admitted : — (1882) 8 <Jal., 700.] 


[ 3 Cal. 866 ] 

FULL BENCH. 


The I bth Febrnanj, lb7H. 

PllESENT : 

Sir Kiciiard Garth, Kt., Chiep Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mb. Justice Makkbv, and Mr. Justice Ainslie. 

The Empress 

vertiUH 

Baidanath Das.' 


Offence piuuahahc h\i Fine and Confiscation Act XXI of Lboif s. PJ — Offences 
triable in a summary way — Sumimns Cases — be nlence- -Criminal 
Procedure Code (Act X of lb7'4), ss. P b, 1 4b, I4i) A 

An ollence under s. 10 of .\ct XXI of ISoG can he Liicd suinnianly under s. ‘222 of the 
Criminal Frocoduro C'odc^, the cuiiliscation proNidcd bv 10 being increh a consequence o 
the conviction, and nut forming part of the punishment for the ofTeiicc. 

The prisoner in this case was cliaK|*e(l with the illogiri possession of ganja, 
convicted under s. 49 of XXI of 1 856 1, and sontoncod by the Joint 

• Cviminal Reference, No. 48 ol lb77, b> H. Beveridge, I'isq., OlhciaLing Sessions Judge 
of Rungporc, dated the 80th August 1877. 

^ i,Sec, 222: --The Magistrate of the District may try the 
What offences un-y be following ulTence.s in a sunminrv way, and, on conviction of the 
tried summarily. offender, may pass such sentence t as may be lawfully inflicted 

under .section twenty of tins Code : — 

(1) Offences referred to in section one hundred and forty-eight of this Code. * * * ] 

J [Sec. 49 : — Every person other than a licensed inanufacturer or vendor ora person duly 
authorized In supply licensed vendor, who ehall have in his pos- 
Penalty for illegal pos- session any larger quantity of country spirits or taree, puchwyo, 
session of country spirits, or intoxicating drugs, than may legally be sold by retail under 
etc. l^he provisions of section 35 ot this act, or shall transport by 

land or by water, or have in his possession, any spirituous liquors 
made *t a distillery worked according to the English method, or any imported spirituous or 
fermented liquors, in larger quantity than two gallons, without a pass trorii the Collector or 
other officer duly empowered in that behalf shall forfeit for every such offence a sum not 
exceeding two hundred rupees ; and the liquors and drugs together with the vessels, packages 
and coverings in which they are found, and the animals and 
Proviso. conveyances used in carrying them, shall be lia ble to confiscation. 

Provided always that nothing in this section shall extend to any 
spirituous liquors, wines or beer, purchased by any person for his private use and not for sale.] 
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Magistrate of Bungpore to a fine of Rs. 100, or, in default, to rigorous imprison- 
ment for^ one month. The Sessions Judge, referring to the case of Judoonath 
Shaha (23 \V. R., Cr. Rul., 33), was of opinion that the order was illegal, as the 
Joint Magistrate had no power to try the case summarily oi*to pass sentence 
of rigorous imprisonment. He, therefore, referred the case under s. 296^', Act X 
of 1872. 

[367] The High Court (Maiikby and PlUNSKi*, JJ.) held that the sentence 

of rigorous imprisonment was illegal, and modified the order in that respect. 
They referred the question as to whether the oti'enco could or could not be tried 
in a summary way to a Full Bench, with the following* remarks • 

Prinsep, J. (Maiikby, d., concAirnug). -Tho matter which remains for 
our decision is, whetlior sin otfenco under s. 49, Act XXI of 1H56, can be tried 
summarily by a Magistrate, under s. 222 of the Code of Criminal 1 Procedure. 

The punishment for that olTence, on which this matter depends, is thus 
described ; the ollonder “ shall forfeit for every such ofl'ence a sum not exceed- 
ing Rs 200.” It is further stated, “and the liquors and drugs, together with 
the vessels, packages, and coverings in which they are found, and the animals 
and conveyances used in carrying them, shall ho liable to confiscation.” 

Section 222 of the Code declares that the Magistrate of the district may 
try certain olToncos in a summary way, and among these oflences arc “ offences 
referred to in s. 148 of this Code.” Such offences are described in the Code, 
B. 4, as “ summons cases,” see definition. 

Section 148 is to the following effect : “ When a complaint is made before 
a Magistrate having jurisdiction in thocase, tliat any person has committed, or 
is suspected of having committed, any olTence triable by such Magistrate, and 
punisliahlo with fine only, or with imprisonment for a period not exceeding six 
months, or with botli, the Magistrate nia> issue his summons directed to such 
person, requiring him to apiioar at a certain time and place before such 
Magistrate to answer to the complaint.” 

So only offences punishable with “ lino cmly, or imprisonment for a period 
not exceeding six months, or both,” would be triable in a summary way under 
the first clause to s, 222 already quoted. 

0 

Is an offence under s. 49, Act XXI of 1856, one iiunishable with fine only, 
or does tlie confiscation which follows on conviction form a part of the punish- 
ment, so as to alter the character of tho offence as regards the mode of trial to 
he adopted ? 

[368] In two reported decisions of this Court— Khciier Mohun Chowrunqhee 
(22 \V. R., Cr. Rul., 43) and Judoonath Shaha (23 W. R., Cr. Rul., 33) — it has 
been hold that such offences are not summons cases, and therefore are not 
triable in a summary way, because they are punishable with confiscation as 
well as with fine. 

♦ [Sec. 290 : — H the Court of Session or Magistrate of the district is of opinion that the 
judgment or order is contrary to law. or that the punishment is 
Report to High Court. too severe or is inadequate, such Court or Magistrate may- 
report proceedings for the orders of the High Cc)urt. 

Provided that in Session cases if the Court of Session or Magistrate of the district considers 
that a complaint has been improperly dismissed or that an accused person has been impro- 
perly discharged by the Subordinate Court, such Court or Magistrate may direct the accused 
person to be committed for trial. 3 
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We have great doubts regarding the correctness of those decisions — doubts 
which, wo would add, are shared by the only Judge of this Court now present, 
who was a partv to one of those decisions. We are informed that Magistrates 
constantly try ofifences of this description summarily, probably in ignorance of 
the rule laid down in these decisions ; and we, therefore, think it right to 
submit the matter to be authoritatively settled by a Full Bench of this Court. 

We are inclined to hold that such an offence can be tried summarily as a 
“ summary case,” for the following reasons, which we state, because the parties 
to this case are unrepresented, and therefore it is not probable that there will 

be any argument at the'bar. 

» 

For the procedure in the trial of offences, the Code has divided them into 
throe classes : 

Summons cases, defined in s. 148. Warrant cases, defined in s. 119. 
Sessions cases, or trials in tlie Court of Session, defined in s. 4. 

If the olTonce under s. 49, Act XXI of iHoG, is not a summons case, it 
must be either a. warrant case or a sessions case, and whatever opinion may be 
expressed regarding its falling under the category of summons cases, it clearly 
cannot fall within either of the two other classes. No special inode of trial 
has been prescribed for such an offence, and it is difficult to suppose that such 
cases were overlooked by tlm Legislature. 

The proper solution of this difficulty scorns to be to regard confiscation not 
as a puaishment contemplated by the Code of Procedure so as to affect the 
mode of trial. 

It may bo said tfiat a simtonco is the declaration of the punishment 
imposed. Section i2() of the God<i of Criminal Procedure sots forth the powers 
of Magistrates in passing sen-[369]tenco, and these powers are limited to 
imprisonment, fine, and wfiii)[)ing. It is in consideration only of such punish- 
ments that the Code has proscribed the different modes of trial, and though 
confiscation of certain articles may he awarded on conviction of any offence 
under a special or revenue law, such confiscation is not taken into account by 
the Code so as to form a portion of the sentence, or to g-ffect the nature of tiie 
offence or the mode of trial. 

Further, we observe tlnit s. H’ of tlie Code, in providing for the trial of 
offenebs under local or si)ecial laws, states that “ no Court shall award any 
sentence in excess of its powers,” and the powers of Magistrates in respect to 
passing sontein es on persons convicted are set forth in s. 20, which, as already 
stated, only refers to tiiree kinds of punisliments— jinprisonment, fine, and 
whipping. Confiscation under Act XXI of 1856, and also under the Salt Act, 
can, however, bo ordered by a Magistrate. 

Under these circumstances, we are inclined to hold that confiscation is no 
part of the sentence oi punishment under the Code of Criminal Procedure, but 
that it follows as a consequence of the conviction. 

•[Sec. 8 : — Off©ncc.s puinshable under any law, other than the Indian Penal Code contain- 

• irig no distinct provision as to the Court or officer before which 

Offences under local and or before whom they are to be tried nuiy bt inquired into and 
special laws. tried, according to the provisions hereinafter contained, by the 

Criminal Courts appointed under this Act. But no such Court 
shall award any sentence in exr-oss of its powers. 

A Magistrate of the third class shall not try any such offence unless it is punishable with 
less than one year’s imprisonment, nor shall a Magistrate of the second class try any such 
offence unless it is punishable with less than three years’ imprisonment.! 


926 



NARAIN SINGH V. RAM LALL MOOKERJEE [1878] I.L.R. 3 Cal. 370 

question referred is that stated in the first paragraph of this reference. 
If the answer to the question bt* in the affirmative, the conviction will stand. 
If the answer be in the negative, the conviction and sentence, including the 
order of confiscation, will be set aside ancia new trial ordered. 

No one appeared on either side before the Full Bench. 

The judgment of the Full Bench was delivered by 

Garth, C.J,- “We are clearly of opinion, that an offence under s. 49, 
Act XXI of 1856, can be tried summarily by a Magistrate under s. 222 of 
the Criminal Procedure Code. • 

The confiscation, wliich is provided for by s. 49, is merely a consequence 
of the conviction, and does not form part of the punislimorifc for the offence. 
We observe that, in the case of Khatter Mohun Ckoirrumjhfui (22 W. R., Cr. 
Rul , 43), to which we are referred, the [370] question wliich wo are called 
upon to decide was given up by the Government Pleader without argument ; 
and that in the second case the learned Judges meredy followed the ruling in 
the first, so that this would appear to be the first occasion on whicli the point 
has been seriously considered. 


[ 3 Cal. 870 ] 

ORIGINAL CIVIL. 

The IHth Fchruary, lh7H. 


Narain Singli 
versus 

Rain Lall Mookerjec. 

Practice — Immoveable property situate in diff'^reiii distncis- - L**ave to admit 
plaint — Civil Procedure Code (Art X of IS77), s.s. I.V -( 'harter Act, cL 1'^. 

JLJnck'r «. 10 of tho Civil Procedure Code, it iu)l to obtain the Ifave of the 

Court to 'luc in respect of iminoveable properly sau.ite p.irll\ within, ind partly without, the 
ordinary original ^’ivil jurisdiction of the High Court. ^ 

This was a suit respecting immoveable property, part of which was situate 
within, and part without, the jurisdiction of the Court. 

Mr. Moyle now moved to admit the plaint under cl. 12 of the Charter Act. 

Mr. Bonnerjee amicus cun <e called the attention of the Court to s. 19 of 
the Civil Procedure Code, which says that if a suit ho to obtain rolitif respect- 
ing jiroperty or compensation for wrong to immoveable property situate within 
the limits of different districts, tlie suit may be instituted in any Court other- 
wise competent to try it within whose jurisdiction any portion of the property 
is situate ; and to s. 2, which defines “ district as including the local limits of 
the ordinary original civil jurisdiction of a High Court ; and asked whether 
applications of this nature should, for the future, be made under cl. 12 of the 
Charter or not. 

Pontifex, J. admitted the plaint, and said that s. 19 of the Code gave the 
Court jurisdiction, and that it was not necessary to apply under cl. 12 of 
the Charter. 
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MOTES. 

[ THIS CUE HOT AH AUTHORITT HOW 

The Civil Procedure Code, 1908, Sec. 120, expre^inly excludes the application of Sec. 17 
(the section correspor^ding to B^c. 19o{C. G., 1877) to the High Court in the exorcise of its 

original civil jurisdiction. 

A similar provision was contained in Sec. 0*18 of the C. C. of 1882, oxchidiug Sec. 19 
thereof.] 


[371] APPELLATE CIVIL. 


The 4th Januaiy, IH7S. 

l^HKSKNT : 

Mr. Justice White and Mu. Justice Mttter. 


ftobhia Hihee Decroe-hol lor 

veraufi 

Mirza Sakharnut All and others Judgment-debtors.'" 


Act VII T of ISOOf ss. and 3i‘A -Apphcation for execution of decree - 
Right of appeal - AH XKIll of IHfjl, a. IL 

Where a decree had been purchasc^ henamt, and the party alleging herself to bo the real 
purchaser had not boon upon the record as a party, and an application for execution made by 
her under s. 208 of Act VIII of 1859 1 had been refused, and there was a dispute as to who was 
thb real purcha.sor of the decree, — Held, that the applicant was not a party to the .suit within 
the meaning of s. 11 of Act XXFII of 18G1, and had no right of appeal against the order 
refusing her application I"comparc s. 244 of the Civil F^rocodurc Code (Act X of 1877)J. 

Abidunniasa Klinioun v. 8mirM7mi.ssa Khatoon (I. L. R., 2 Cal., 327 ; H. tJ., L. R., 
4 1, A., 6G) followed. 

Application under s. ‘JOH of Act VITT of 18.09. 

The applicant, alleging herself to bo the purchaser of a certain decree, 
applied to the Subordinate Judge of Dacca to he placed on the rocoi;^! as 
decree-holder and also for execution of the decree. Tt appeared that the decree 
had been purchased benami by a mukhtear for and on behalf of some person 
or persons whose names did not appear on the record ; and that there liad been 
a litigation between the applicant and certain other parties, in wliich it was 
decided Righ Court, on the 6fh of January 187-5, that the applicant- 

had no interest in the decree. The Subordinate Judge rejected the application. 

On appeal to the High Court ; 

Baboo Mohim Mohan Roy appeared for the Appellant. 

Munshi Serajul Islam for the Respondents. 

• MiRceJlaneous Regular Appeal, No. 263 of 1877, agaiu.st the decree of Baboo Guriga 
Churn Sircar, Subordinate Judge of Zilla Dacca, dated the IGth of June 1877. 

f [Sec. 208 If a decree shall be transferred by assignment or by operation of law from 
* the original decree-holder to any other person, application for 

Application by whom to the execution of the decree may be made by the person to whom 
be made, if decree be trans- it shall have been so transferred or his pleader, and if the Court 
f erred from original decree- shall think proper to grant such application, the decree may 
holder to another person. be executed in the same manner as if the application were made 
by the original decree-holder.] 
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[372] The following Judgments were delivered : — 

White, J. — The appellant in this case applied, under s. 208 of the Code 
of 1859, for leave to execute a decree, which she alleged she had purchased at 
an auction sale. The Court below, taking into consideration a certain judg- 
ment that bad been passed by this Court in a suit to which the present 
appellant was a party, has decided tliat she is not entitled to take out 
execution of the decree, and, accordingly, has refused her application. 

Now, by the 3(54tli section of the Code, no appeal lies against this order, 
unless an express ])rovision can he found in the Code which allows of -an 
appeal. The only cxjiress provision is contained ins ‘JSli of the Code. This 
section lias been repealed by Act XXI 11 of iHfJl, and s. 1 1 of the latter Act lias 
taken its place Hence, unless the appellant has a right of ap[)eal undei* s. 1 1 
of Act XXI IF of IHGl, she cannot carry tlio case fiirthe*’ so fai- as the present 
'suit is concerned. The only part of s. 1 1 which we need consider is that which 
directs that questions, “arising between tlio parties to the suit in which the 
decree was passed, and relating to the execution of the decree, sliall he delor- 
iniried by order of the Court executing the decree and not liy separate suit, 
and tlie order pa.ssed by the Court shall be ojien to appeal.” It is perfectly 
clear that Sohha Ihhee, the appellant, is not tecliTiically a party to this suit. 
She purchased, according to her statement, the decree on the Kitli June 1870, 
and on the 5th July she applied to ho made a party, hut her application was 
refu.sed. 

It is argued, liow'cver, upon the authority of llurro Lai Dass v. Sonjaumt 
All (8 W. R., 197), that although she lias not been made a party to the suit, 
she is yet within the meaning of the ilth section, because she Ims by her 
purchase heconie the assignee of the decree, and as such is entitled to he made 
a party. We think that tlie doctrine laid down in Hurra Lull Dans v. Soojawut 
All (8 W. R., 197), if it bo not taken to ho overruled by the recent decision of 
the Privy Council in Alndumussa Kkalnofiv. Amiruunissa Kliatoon [compare 
s. 244 of the Civil Procedure Code (.Yet X of 1877)1 , must at least ho considered 
as confined to [373] cases in wdiich there is no dispute as to tiio assignment of 
the decree having takop place, or as to the iiorson who is the assignee. Their Lord- 
ships in dealing with the case heforo tlieni, which in princijile is substantiallv the 
sarTie as the present, and in considering the judgment of the late Chief Justice 
of this Court, expressed their concurrence with the view which ho had’takon, 
vi/ , that the 208th section of Act VlJl of 1859 was not intended to apply to 
cases where a serious contest arose with respect to the rights of persons to an 
equitalile interest in a decree. TImt being so, it is clear that where such a 
contest existed, a jiarty claiming to he the assignee of the decree would not be 
entitled to succeed in an application for execution made under s. 208 of the 
Code, and for the same reason would not ho entitled to he made party to the 
suit. In no sense therefore could lie he considered as coining witliin the 
meaning of s. 11 of Act XXIIl of 1861. That there is a serious contest in 
this case as to the party who is the real transferee of this decree tli^re cannot, 
we think, be a shadow of doubt, for it appears upon the proceedings that the 
purchase was originally made by a inukhtear houaini for somebody else. 'Who 
that somebody else is, whether the present applicant or not, Ifas been the sub- 
ject of litigation, and is not yet finally determined. The certificate of sale was 
issued in the name of Fukeerunnissa, one of the defendants. She has tried to 
establish her title, and has failed. Her case came before this Court in 1875, 
in a suit to which the present applicant was a party, and this Court whilst 
negativing Fukeerunnissa's claim pronounced a very strong opinion that the 




Ik 
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present appellant had no title to be considered a bona fide transferee of the 
decree, but that a third person was the real purchaser. It is not necessary to 
determine now whp is the real assignee of the decree. It is sufficient to say 
that it is a question which admits of very considerable doubt. 

It appears to us, therefore, that the appellant who lias neither been made 
a party to the suit nor is entitled to ho made a party, cannot in any view of 
the case bo treated as coming within the purview of s. Jl. That being so by 
force of the 3G4th section of the Code of she has no right of appeal, and 

her case, so far as the [iroceedings in this suit are concerned, must rest where 
it i,s left by the lower Court. 

[374] The appeal, therefore, will he dismissed with costs. 

Mittor, J. — I am also of the opinion that, in this case, Sobha Bibee has 
no right of appeal. She applied under s. ‘2()H, Act VIII of 1859, as a transferee, 
to execute a decree which was obtained by a third im rty, and which she alleged 
she had purchased in execution o( a decree against th.at third party. For reasons ' 
stated in the judgment of the lower Court, her apjilication to execute the decree 
as a transferee under s 208 of the Jh-ocediire Code of 1859 lias boon refused. 
The question before us is, whether this order i.s open to apjieal under s. 11 of 
Act XXI 11 of 18()1, as it. has lieen pointed out hy ni\ learned hrother. S. 3G4 ' 
of the Code distinctly proluhits an appeal, unless tliore is an ex])r(‘ss provision 
in that Code. The contention of the appellant is, that tliat express provisiem is 
to bo found in the section mentioned above, vi/., s. 11 of Act XXI II of 18G1. 
The Frivv Council, in tlie case ahva<l\ quoted, have distinctly decided against 
that contention. They, after referring to the fact that the ease before them 
was not a case in whicli the Court (‘xecuting the decree should have entertained 
an application under s, 208, observe, that “ they are further fortified in this 
view hy the consideration tliat, under 'MW of this Aet, lU) apjieal w'ould lie 
from any judgment or decision given in a proceeding under s. 208.” They have 
distinctly, therefore, held in that case that no aiipeal lies from anv judgment 
or decision given in a jiroceeding under s. 208 of Act VI 11 of 1809. (3no of 
the reasons given liy their Lordships ft»r coming bo this conclusion is, that in 
no sense is an applicant wlio apiihcs bo he ]>ut upon cho record on the ground 
that he has acquiued a title tv) tlio decroo hy transfer a jiarty to the suit unless 
his aiiplication is actually granted. Referring to tlio po'^ition of tlie ajiphcant 
in that case, they say, he was not on tlu; record when judgment was given, 
nor when the decree was made Ho su!)M*qucntly iipplKjd [ov exeemtiun of the 
decree, but it aj)p(5ars to their Lordship', impo'^sihle to sav that, a jierson hv 
merely applying for execution of thi' rlocroo, t,hcn;hv constitutes himself a party 
to the suit ” Tlio same observations will annlv here. .\n alleged transferee 
hy merely api»i>ing for execution ot the (le.croo does pot constitulo Inmself a 
party to the suit. 

[373] I am, therefore, of opinitni that, in this case, the judgment of the 
lower Couit under s. 208 of Act VIII of l8.')9, i', not open to appeal. 

Apjtf'iil dismissed. 


No appeal from order 
pas.-sod after doui’oo, and 
relating to tht- execution 
thereof except as provided. 


.‘104 ; -No appeal shall lie troin anv order passed after 
decree and relating U> the exoi iiiion ther-of except as ts heroin- 
before cxprcssl> provided. (Amended by Act XXlll of 1861 
s. 12.)] 
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NOTES. 

CAUTHORITY OF THE DECISION AFFECTED BY LEOISLATION.— 

This decision has lost its value through subScquenl legislation. * 

The Civil l*rocodiire Codes of 1877 and 188*2 jiiclnded represontatives, and Amending 
Act VII of 1888 added to sec. 244 of the C. I\ C. 1882 this elause : — 

“ If a <]uestioii arises as to who is the repre'tontativt* of a party for the purpo.sos of this 
section,’, the Court may either sta\ cxeeutirni of the dooree until th(* question has 
been determined by a separate suit or itself detei niimi the qii'i^itioii b\ an order 
under thi.s section.” 

The C. P. C., 1908, sec. 47 (3) makes the detcrmin.it ion b\ the Omrt obligatory : — Where 
a question arises as to whether aiiv person is or is not tho n presfiitative of a party, such 
question shall for tlic purpo.ses of this section be doterinmed liv tlm Court. 

A case like this will thus bo a determination by the <'onrt under see. 17 ((^ 1*. (3 , 1808) 
and the. order will he a deerei* within ibid. see. *2 and appe.ilal)li‘ under see. 98 .— .-ce (ISlM) Hi 
All. 488 ; (1000) *27 Cal. 070 ; (1001) ‘20 Mad. r,45 ; (1002) *20 Mad. ‘}8:j ; ( 1002) *20 Mad. *2(»4 ; 
<1903) *25 All. 1 13 ; (lOO(i) 11 C. W. N. *230.] 


[375] APPELI.ATK CIVIL. 


77/ e* I Hk Jaun(ini, 

Pkksknt: 

^^R, JcsTicK L. S. Jackson and Mh. Justice Ci:NNiN(iHAM. 


Pooiijad Matlioor and others Plaititiiis 

verau,^ 

Nathoo Shahoo Uofeii(hiiit. ' 

[ i C. L. R. 453 ] 

Arlitralwn, vinitar rejrrred in—Atlffirnfors c/nuhtnitj romrtnrss 
of then ({••dsum—Awaid, rohditu ami linuhrif q/ -Appral, 

rujhi at --Act VIll of Vs-Py, s.s. , 

■Matters in dispute were referred to the arbitr.iti »m of livi- jinsons, of whom four niado 
their award on 27tli \ugusi, 1875. ( )u 3id Seplfiiil'or. ihev.une arbitrators ^fr.inted an applica- 
tion lor ivlii ir.ii*; Jietore the uvaller wm.*, ii-he:iid one i)f the four died, and .in order strikiuj? 
ofT the applie.itiori was made’ b\ two of Liu* sur\ iMiit; ai biti ators. On 21st Februarv 187G, 
an application was made tv^ the Court tii h.i\«* the award tiled, winch wa-v opposed. 
The Court overruled the objeelion, and ordeiiufj the .iwanl to be fileil fjave a di'cree to the 
plaiutilfs. /IcW, that the award was not a \alid .ind Im.il aw ird, that the dee,i\.o jiassed 
thcri'im was not fiii.il, and thsit an appe.il would lie. (See aNo ihuufa Kantia CUiosr v. Jtmn 
Chnml iHuisc, 12 li. D. ll., 18.) 

Saditi Cliaran Chatterjee TarNch l'hand>n Chattel jee (8 15. Jj. R. 31.>) considered. 

The fjicts ill this case iivo as follows : 

Tlia parties appeared to have referred certain matters in dispute between them 
to arbitration by live jiersons named in the plaint. The course of proceedings 

* Spcenil Appeal, No. 74() of 1877, against the decree of J . M. ijowis, Ksq., Judge of Zilla 
Rhiigulporo, dated the JOth March 1877, reversing the decree of Haboo Harhma Dutt, First 
Sudder Munsif of Monghyr, dated the 19Lh April 187G. 
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before the arbitrators was not very clear, but it would seem that four of them 
made an award on the 27th August 1875. On the 3rd September, or five 
[376] days afterwards, the same arbitrators granted an application made by one 
of the parties for a rehearing of the matter. Before the rehearing had taken 
place, one of the four died, and finally nn order appears to have been made by 
two of the survivors striking off the application. On the 21st of February, or 
within one day of the expiration of the six months allowed by law, ciartain of 
the parties interested made an application to the Court under s. 327 " of the 
Code of Civil Procedure that the award might he filed, and thereupon Nathoo 
Shfihoo, the other party i^ilerested, showed cause against the award being filed. 
He submitted that the award not being unanimous, an application at the 
instance of the defendant had been made to the arbitrators for a review. That 
such application had been admitted, the usual notice issued to the parties 
interested, and a day fixed, the loth November 1875, for the hearing of the 
further evidence. That in consequence of the laches of the arbitrators no final 
order liad been made. He further contended that under such circumstances 
the agreement between the parties referring the suit to arbitration had become 
void by the death of one of Uie arbitrators at a time subsequent to the order 
admitting the award to review. On this state of facts the Munsif ayipears to 
have considered, not that the arbitrators were inconii)etent to reliear the matters 
in arbitration, but that a final and conclusive order rejecting the application for 
rehearing had been made by two of the arbitrators. Ho also remarked upon 
the insufficiency of the stamp on which the jielition of review was filed before the 
arbitrators, and thought that, acf.ording to the jirovisions of s. 378 1 of Act VIII 
of 1859, the order rejecting the review was final. The Munsif further said : — 

“ For rejecting the petition the concurrence of opinion of two arbitrators is 
sufficient. There is now no bar to the enforcement of the said award.” He, 
therefore, ordered the award to he filed, and gave a dtjcree for the plaintiff a» 
to the said award being valid and correct. 


On appeal, the District ,hidge held that the view taken by the Munsif was 
erroneous. He considered that the order striking off the case was not the act of 
the whole of the arbitrators, and that by the very fact of their having admitted 

• [Sec. 327 : — When any matter has been referred to arbitration without the intervention 
of any Court ul Justice, and an award has been made, any 
Filing in Court an award person interested in the award may within six months from tho 

when the matter was date of the award make application to tho Court having juris- 

referred to arbitration diction in the matter to which the award relates, that the 
without intervention of aw’ard b(‘ filed in Court. The Court shall direct nonce to be 

Court. given to the parties to the arbitration other than the ajiplicant* 

recjuiririg such parties to show’ caiKse, w'lthin a time to he .speci- 
fied, why the award should not be filed. The application shall be written on the stamp paper 
required" for petitions to the Court where a stamp is required petitions by any law for tho 
time being in force, and shall he numbered and regi.stered as a suit between the applicant as 
plaintiff and tho other partie.s as defendants. If no sufficient 
Enforcement of such cause be shown against the award, tho award shall be filed 
award. n.nd may be enforced as an award made under the provisions of 

this chapter.] 


t[8ec. 378 : — If the Court shall be of opinion that there are not any sufficient grounds for 
rvv. A ^ rniirt ^ rcvicw it shall reject the application, but if it shall be of 

The order oi rue opinion that the rcviewdesired is necessary to correct an evident 

for granting or refusing t e error or omission, or is otherwisis requisite for the ends of justice, 
review is hnai. the Court shall grant the review, and its order, in either case, 

whether for rejecting the application or granting tho review shall be final. Provided that no 
review of judgment shall be granted without previons notice to 
Proviso. the opposite party to enable him to appearand be heard in 

support of the decree of which review is solicited.] 
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W 

the case to be [377] re-heard, they tacitly expressed a doubt as to the justice 
of their first award, and that until the question was again considered, their 
first award could not be looked upon as final. The Judge therefore thought it 
inadvisable to give such an award the fdrce of a decree, ani therefore reversed 
the decision of the Munsif. 

The plaintiffs now appealed. 

Baboo Mohesh Chandra Chowdhry (Mr. Sand el with him) for the appel- 
lants contended that there was no appeal from the decision of the, Court of First 
Instance, inasmuch as the decree passed, in accordance with the award, was 
final, and referred to Sreenath Chatterjee v. Koilash Chundcr Chatter jee 
(21 W. R, 248). 

Mr. Gregory (Baboo Amarendra Nath Chatterjee with him) for the respon- 
dents, relied on Sasliti Gharan Chatterjee v. Taruck Chandra Chatterjee 
(8 B. L. R, 315). 

Baboo Mohesh Chandra Chowdhry replied. 

The Judgment of the Court was delivered by 

Jackson, J. — (After stating the facts of the case as mentioned above, 
proceeded as follows) ; — The Munsif cursorily remarked upon the insufficiency 
of the stamp on which the petition of review was filed before the arbitrator. 1 
should have thought that no stamp was required. He also thought that 
according to the provision of s. 378 of Act VII f of 1859 the order in rejection 
of the review was final. It seems to me clear that could not possibly be a 
ground of judgment in this case. (The learned Judge then alluded to the 
judgment of the lower Appellate Court and continued.) 

It has been contended before us in special appeal that the low^or Appellate 
Court had no jurisdiction to make this order, inasmuch as the Munsil having 
made a decree in accordance with an award of arbitrators, that decree w’as bv 
law final. And Baboo Moliesh Chunder Chowdhrv referred us to Sreenath 
[378] Chatterji v. Koilash Chundcr Chatterjee (21 W. li., 248), in which judg- 
ment was given by the late Chief Justice Sir KlcilAJll) Couch, of which the 
head-note is to the effect that s. 327 of the old Code of Civil Procedure “ incor- 
porates the provision in s. 325’’ as to the finality of the judgment 
given according to the award, and puts the award filed, under s. 327 in the 
same position as the award filed under s. 32*3 ; whtue a Court tiles an arbitra- 
tion award and passes a decree, that decree is final.” The question to bo 
considered here was vorv fully considered by the Full Bench in Sashtt Charan 
Chatterjee V. Tar iwk Chandra Chatterjee (8 1^. L. K., 315). It is not very 
easy to ascertain what was the decision of the Full Bench in that case; 
because separate judgments were given, wdiicli did not all agree, but the opinion 
of the late Mr. Justice NoRMAN, who was then acting as the Chief Justice, 
in which opinion 1 concurred, was this, that wliore there lias been an award, 

•[Sec. 325 If the Court shall not sec cause to remit the award or any of the matters 
referred to arbitration for re-consideration inmannor afctresaid, 
Judgment to be accord- aud if no application shall have been made to sot aside the award 
iiig to the award. or if the Court shall have refused such application, the Court 

shall proceed to pass judgment according to the award or accord- 
ing to its own opinion on the special case if the award shall have been submitted to it in the 
form of a special case ; and upon the judgment which t-hall be so given decree shall follow 
and be carried into execution in the same manner as other decrees of the Court. In every 
case in which judgment shall be given according to the award the judgment shall be final.] 
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and the decree passed by the Court below is in accordance with that awards 
that judgment is final ; but where it can be shown that there was not in fact 
any award on which a judgment could be based, there is no final decree, and 
an appeal would litf‘ In this case the^^ defendant liad to show cause against the 
finality of the aw ard, and he did show what appears to me to be a very satis- 
factory cause. He showed tliat the arbitrators, after making the award and 
after an intorv<al of only a very few days, liad expressed a doubt as to the 
correctness of the award by intimating their readiness to reconsider their decision. 
Itrnaybe observed that the award was not one of the whole number of arbitrators, 
but of four oufof five ; and oven if wo assume that in the reference to arbitration 
prewision was made thift in case of ditTorence of opinion the decision should 
rest with the majority, still the fact that ones of the number had dissented 
ought to be taken into account when it is seen that the remaining arbitrators 
expressed a readiness to reconsider their decision. 1 1 may very well be that but for 
the death of one of these four, ami wind, took plac(j consequently, there might 
have been a further award hy the same arbitrators in which the conclusion 
would have been dillertint from tliat arrived at on the i27th August. It was never, 
[379] I think, the intention of the Act that the Court should bind parties hy 
the result of a private arbitration wdien tluj arbitrators themselves plainly 
show’ed that thev doubted tlie corrtH'tness of their decision. That, it appears 
to me, was an extremely strong and valid objection to tfie finality of the award 
one which tended to show that the award was no valid award, and therefore 
it was a matter which the lower Appellate Court could consider on appeal. I 
tliink, therefore, the Judge of the Court below' was not in error in the decision 
which be arrived at in this case, and that this appeal ought to be dismissed 
with costs. 

Appeal dismissed. 


NOTES. 

[FINALITY OF DECREES ON PRIVATE AWARDS 

I. THE PRIVY COUNCIL in the leading case of (thulnm Khan\. Muhammad Uassan, (1901)' 

29 Cal. 107 P. C., completely revolutionised the views till then entertained on the subject, 

II. AFTER THIS CASE there have been many conflicting decisions as to when an order in 

rc.spect of such awards is appealable : — 

See (1903) 27 Mad. *265 ; (1905) 2 C. J. 80 ; (1906) 33 Cal. 11 ; (1905) 10 C. W. N. 

601 ; (1906) 29 Mad. 301 ; (1906) 333 Cal. 767 ; (1908) P. R. I ; (1908) 12 O. C. 40. 

After classifying under three heads the arbitration.s dealt with in the Civil Procedure 

Code, tt^eir Lordships said 

“In cases falling under heads 11 and III proceedings desert bod as a suit and regis- 
tered as such must be taken in order to bring the matter — the agreement to refer— or 
the award as the case may be — under the cognizance of the Court. That is or 
may be a litigious proceeding— cause may be shown against the application — and it 
would seem that the order made thereon is a decree within the meaning of that 
expression as defined in the Civil Procedure Code.” 
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111. THE LEGISLATURE IN THE CIVIL PROCEDURE CODE, 1908. has introduced 
these provisions in view of the conflict of case law ; — 

Sec. l<n (/) ; — An appeal shall lie from the following orders and save as otherwise 
expresslv provided in the body of the Codcrfor by any law for t|^e time iieing in force 
from no other orders. 

• * * • m 

if) an order filing or refusing to file an award in an .i,rbitrat.ion without the interven- 
tion of the Court. 

Sell. If, f). :*l . — "Where the Court is satislb'd that lln- iii.itler has been n'hsrred to 
arbitration, and that an award has been madotlieri-on and wh(;re i\n ground such as 
is mentioned or referred to in paragraph 1 1 or partigrapU lb is proved, the Qourt 
shall order the award to be filed and shall proceed to pronoiiiiee judgment aeeording 
to tile award.” 

lY. Tile following e.ises 111 which this tM*«e was r'^Terivd to are not of mneh .issistain*e 
now, having been decided befon* the said Privv Council ea^e I All. 

1*27; (1881) 7 ('.il 100, (18H2) 1 All. 28:t ; (IHS-i) C, Mad. Ill: ( 10 Cal , 74 ; 

(IHOOl IK All. -122.] 


[ 3 Cai. 879 ] 

APPELL.VTE CKIMINAL. 


The 24th January, Jh78. 

Pri-isent : 

Mh, .llJSTICE AINSLIK AND MR. J IhSTTCE Mt'DoNELL 


Tho Empress on the Prosecution of ^[ichell 
versus 

Jogf^essur Mochi. ' 


Oovrnuuent Currency Note, Theft of - Title of Original Owner — Appealahk 
Order — Criminal Procedure Code (.dcf X of IH72), ss. 41 S d’ 4111 -Cashing 
a Currency Note— Sale — Contract Act, ss. 74, 7(i, and lOh. 

.\ (roverniiient eurrenev note was stolen from A, and cashed by B in good faith for C. On 
the conviction of C for theft, the Magistrate ordered tho note' to bo given to li. -A appealed 
to the Sessions Judge, who was of opinion that he was not eompotent to interfere as a Court 
of appeal under s. 119 1 of the Criminal Vroe<‘diire Code ; but submitted the case for the orders 
of the High Court : 

Held, that the case could be disposed of by the Judge under s. 419 of the Criminal Pro- 
cedure Code, and that the words " Court of appeal ” in that section are not necessarily limited 
to a Court before which an appeal is pending. 

Held further, that the provisions of s. 7(> J of the Contract Act did not apply, as the 
change of a currency note for money is not a contract of sale, and that as the note came 
honestly into the hands ot H, the order of the Magistrate was right. 


• Criminal Reference, No. ‘2*23 of J877, by H. T. Prinsep, Esq., Sessions Judge of the 
24-PergunnahH, dated the 13th of December 1877. 

f [Sec. 419 ; — Any Court of appeal, reference or revision may 
Stay of such order. direct any such order passed by a Court subordinate thereto to be 

stayed, and may modify, alter or annul it.l 

I tSec. 7G : — In this chapter, the word ‘ goods ’ means and 
includes every kind of moveable property.} 


‘ Goods ’ defined . 
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[380] The facts of this case appear sufficiently from the memorandum of 
reference made by the Sessions Judge, which ran as follows : 

“ This is an application questioning the propriety of an order passed by the 
“ Joint Magistrate finder s. 418* of thj Code of Criminal Procedure, by which 
“ a currency note of Rs. 100, found to have been stolen from Captain Michell, 
“ has, on conviction of the thief, been given to Subal Chunder Poddar, with 
“ whom it was cashed by the thief, rather than to its original owner. When 
“ this application was first made to me, I thought that, having regard to the 
“ terms of s. 419, the petitioner had the right of appeal ; but, on reconsideration, 
“I am of opinion that no appeal lies oyily from such an order. There is no 
“ express provision of law allowing an appeal only against an order under 
“ a. 418, and therefore it would seem that, under s. 286, no appeal can be enter- 
“ tained. The terms of s. 419 would seem to refer to a case in which an appeal 
“ has been lawfully made against an order of conviction or acquittal, and an 
“ order under s. 418 being a part or consequence of such order, thus comes under 
“ consideration by the ‘Court of appeal, reference or revision,’ who areempowered 
“ to order that order to be ‘stayed, or may modify, alter or reverse it.’ In this 
“ view of the law, as the application made to me concerns only the matter dealt 
"with under a. 418, I am of opinion that I am not competent to interfere as a 
“Court of appeal; but as 1 am also of opinion that the order of the Joint 
“ Magistrate is contrary to law, I submit the case for the orders of the Honour- 
" able High Court. 

“ As far as the evidence goe«», there is no reason to doubt the honesty of the 
“ Poddar with whom the currency note was cashed by the thief. The question 
“ is, whether the Poddar sliould l)e allowed to retain it as against its original 
“ owner from whom it was stolen. It seems to mo that this is a matter which 
“can properly be dealt with by a Magistrate; but that the order passed by the 
“Joint Magistrate, though it is in accordance witli the principles of tlio law of 
" England, is not in accordance with s l()8t of tho Contract Act Currency notes 
“would seem to be ‘ goods ’ within the definition given in s. 70 of that Act, and 


Order for disposal of pro- 
perty regarding which 
offence committed. 

Title conveyed by .seller 
of goods to buyer. 


* [See. 4 IS .—When tht5 trial in any Criminal Court is con- 
cluded, the (’nurl mav ni.ik<* suc.h order as appears right for the 
disposal of any property produced before it, regarding which any 
offence appe.irs to have been committed.] 

^ [Sec. lOH — No seller can give to tfeo buyer of goods a better 
title to thewj gfjods than he has himself, excepting the following 
cases — 


Exception I . — When any pt'rson is. In tho consent of the owner, in possession of any 
goods or of any bill of lading, dock-warrant, warehouse- keeper's certificate, wharfinger’s 
certificate or warrant or order for deli\t*rv, or other document showing title to goods he may 
transfer the ownership of the goods, of which h«- is so in possession, or to which such documents 
relate, to any other person, end give such p«.rson a good tirto thereto, notwith-standing any 
instructions of the owner to the contrarv ; provided that the bdyer acts in good faith, and 
under circumstances which are not such a** to rust* a reasonable presumption that the person 
in possession of the goods or documents has no right to sell the goods. 

Exception 2 . — If one of several joint owners of goods has the solo po.ssession of them by 
the permission of tho co-owners the ownership of the goods is transferred to any person who 
buys them of such joint ovrnerin good faith and under circumstances which are not such as 
to raise a reasonable presumption that the person in possession of the goods has no right to 
sell them. 

Exception 3 . — When a person has obtained possession of goods under a contract voidable 
at the option of the other party thereto, the ownership of the goods is tran.sferred to a third 
person who, l>efore the contract is rescinded, buys them in good faith of the person in 
possession ; unless the circumstances which render the contract voidable amounted to an 
offence committed by the person in possession or tho.-io whom he represents. 

In this case the original seller is entitled to compensation from tho original purchaser 
for any loss which the seller may have sustained by being prevented from rescinding 
the contract.] 
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C381] ‘ ‘ therefore this case is similar to that given in illustration (a) to s. 108. 

“ I think it right, however, to state that the case of the Collector of Salem 
(7 Mad., 233) would seem to lay down different view of our law ; but in that 
case the position of Government was alone under considerauon, and the judg- 
ment seems to have proceeded on the ground that under the law, the Govern- 
ment treasury officer was bound to cash a currency note, and that therefore 
“ the Government was protected against any claim if it should happen that a 
note so cashed was a stolen note. In the present case thora was no sucli ohliga- 
tion on the Poddar ; and though the result of an order directing him to give 
it up to the person from whom it was stolen would seem to he somewhat unrea- 
sonable, it is in my opinion in accordance with our law in India, and therefore 
I feel bound to submit the matter for the orders of the Honourable High Court.” 

No one appeared upon the hearing of the reforence, and the judgment of 
the Court was delivered by 

Ainslie, J. — We think that the Sessions Judge might have disposed of this 
case under s. ^\19, Criminal Procedure Code, without a reference to this Court. 

The words “ Court of Appeal ” in that section are not necessarily limited 
to a Court before which an appeal is at the moment pending. It may very 
often happen, as in this case, that the question of the propriety of an order 
under s. 418 for the disposal of any property produced before the Court may in 
no way concern the convicted person ; and we think it unreasonable to put such 
a construction on s. 419 as shall make the power of the Judge to modify, alter 
or annul a Magistrate’s order affecting one, contingent on the accident 
whether another person has or has not chosen to appeal. 

Section 286, by the words “except in the cases provided for by this Act” 
must include cases in which the power to alter or annul the order of a Magis- 
trate is expressly given. 

We are further of opinion that the case does not call for our interference. 
It is admitted in the order of reference that the [382] note came honestly into 
the hands of the Poddar, to whom it has been returned by the Magistrate. 
The Sessions Judge ro^’ers to s. 108 of the Indian Contract Act, and to the 
definition of ‘ goods’ in s, 76 of the same Act, in which, for the purposes of that 
particular chapter dealing with contracts of sale, the word is defined. 

No one has appeared to argue the points raised before us. As at present 
tulvised, wo are of opinion that the provisions of the Contract Act do not apply 
to this case. The change of a-Government currency note for money is no more 
a contract of sale than the*payraent of tlie same note over the counter of goods 
is a sale of tlie note for the goods. In this last case the note is paid as money 
being “legal tender" for tlieamount expressed therein under s. i5 ! , Act III of 1871. 
Section 77 of the Contract Act defines ‘sale’ to be the exchange of property for 

* ^ ^ ^ 3 ^ J 

t [ Sec. 15 : — Within any of the said Circle.s of Issue a note 
1 4 . j issued under this Act from any office of Issue in such Circle, 
Notes where legal tender, ^ tender to the amount expre.ssed in such no^e, in 

payment or on account of — 

any revenue or other claim to the amount of five rupees and upwards due to the Govern- 
ment of India, any sum of five rupees and upwards due by the Government of India, or by 
any body corporate or person in British India : 

Provided that no such note shall be deemed to bo a legal tender by the Government of 
India at any office of Issue.] 
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a price, but this is* the exchange of money in one form for money in another 
form. Either form being legal tender, it is impossible to say that one is the price 
of the other. If we are to look to s. 76 of the Contract Act, we must read it 
with s. 77, and Ibis latter section s^iows that the provisions of that Act do not 
apply in tliis case. 


NOTES. 

[ I. CURRENCY NOTES— SALE IN CONTRACT ACT— 

1. Whore the thing is not legal tender, delivery aloin- is not sutliciont to pass propertv, 
and foreign coins (Baroda ^.oin^) eann* within the rule and the stolen coins were returned to 
tfho complainant: — (llJOl) af) Bom. 70*2. 

2. Currenev notes should bo rotnrned totho bond fide holder, a.s the property passes by 

delivery .-3 Cal. 379 ; (IWl V. R., 7:1: (1K‘)0) I*. K., . [VM) V. R., 18. 

II. CRIMINAL PROCEDURE. 

1. Couri of Ap]wnl. 

This case was followed in (1880) Mad , 118; 1 A. W. N., ISO ; (1879) 2 All., 276. 

2. Order on third parties. 

Third parties may ho called on to prodiieo goods the subject-matter of the charge and 
the Court can deal with them (1891) 19 (‘al., f)2.] 


[383] APPELL.VrE CIVIL. 


The full January, IH7S. 

Present : 

Sir Richard Garth, Kt„ Cttikk Justice, and Mb. Justice Birch. 


Birchunder Manickya' Plain tin 

versuH 

Hurrisb Chundor Bass Defendant.* 


[ 1C.L. R. 885 ] 

Rent Suit^ Decree obtained ex parte — Limitation— Time-expired decree, Admimbility 
of, as evidence, 

A decree obtained ex parte is. in the absence of fraud or irregularity, as binding for all 
purpc^cs as a decree in a contested suit. 

Such a decree is admis.ible us evidence even though the period for executing it faai^ 
expired. • 

Where the plaintiff sued the defendant for a year’s rent 3,t the same rate whicu had been 
decreed to him for the previous year in a suit which he had brought against the same 
defendant for rent of the same property, and relied upon the former decree, which had been 
obtained ex parte, as evidence of the rent due to him from the defendant , — held (following 
Nobo Doofi'ga Dossee v. Foye Buksh Chowdhry, I. L. R., 1 Cal., 202 ; S.C., 24 W. R., 403) 
that the decree in the first suit determined the amount of rent due from the defendant to the 
plaintiff. Held, further, that the decree was properly admissible as evidence, though the 
plai»tifl had not taken out execution upon that decree, and his right to take out execution 
was barred by limitation. 

Maharajah Beer Chunder Manick v. Ramkishen Shaw (4 B. L. R., 370: S.G., 23 W. R., 
128) explained. 

* Appeal under M. 15 of the Letters Patent, against the decree of Mr. Justice A1N8LIE,. 
dated the 15th of August 1877, in Special Appeal No. 2936 of 1676. 
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This was a suit for rent for the year 1279 at the same rate as had been 
decreed to the plaintiff for the year 1278 in a suit brought with respect to the 
same property against the present defendant. The jilaintiff relied on an ex parte 
ecrce " i lo had obtained in that suit In showing the aiAount of rent due 
to mill ; that decree had not been executed, and execution was admittedly barred 
by lapse of time. The Munsif gave the [384] plaintiff a decree for the amount 
of rent named in the ex pa.i le. decree. On appeal the .ludgo reversed that decree, 
and held that execution of the former decree being barred, it was inadmissible 
in evidence to show the rate of rent duo. 


On special appeal (before C()C:(!H, C.J., and Ainsi^k, d.) - 

I 

The Court dillcrinff from the decision «iven \\\ llntu Sooudlrr aree v. 
Snuiutith (14 Jh 1 j I"l., d/1 note I S. 10 \\ . K , Lilij) cited in support 

of tlie judgment given by the lower Appellate Court, reterrod the point to a Full 
Bench, who, in an opinion quoted by the Court m tlie present jqqical, re- 
manded tlie case for re-hearing In the District Court. On remand this Court was 
of opinion tliat as the decree sought to be ]mi in evidence was an r.r parte 
decree, no value could be assigned to it in proof of the plaintiiVs claim, and in 
turn remanded tlie case to tlie Munsifs Court for re-trial, with directions to 
ignore the said decree as an element of proof in the ease On the rc-trial, the 
Court .)f First Instance, on evidence taken iudepeinlently of the decree, lield that 
the plaintiti was not entitled to what it described as the enhancu'l rate claimed, 
and granted a decree for Rs. 2(1- 13 annas. The low( 3 r Appellate CJourt in oifect 
upheld the decision of the Court below, increasing, however, the sum named in 
the decree to 49 rupees. The defendant hereupon appealed to the Iligli Court ; 
the case being heard by a single Judge. 

Jiaboo likaiiU Chrinder Duit for the Aj'pellant. 

Baboo Kail Mohun Dass and Baboo Doorga AJohnn l)u}i}i for the Res])ondent. 

AlNSlilK, J. (after disposing of two other grounds which had been taken and 
which are immaterial to this report, continued) Jt is further said that no 
notice of enhancement has been served upon the defendant Viefore the institution 
of tliis suit. The Judge has, tliroughout his judgment, spoken of this as 
an enhancement suit, hut it is quite clear that he is in error on this jioint. 
There was a decree for*tlie rents of the year 127H, and in this present suit 
the rents of [3853 the year 1279 are claimed at the rates mentioned in that 
decree. Although that decree wuis ex pavti\ yet it has never been set a$iide as 
fraudulently or dishonestly obtained. The fact that it was not put into execu- 
tion is immaterial, the only result is tiiat the plaintilT has lost a certain sum 
of money ; hut as far as the decree declared what was the amount payable by 
the defendant to the plaiiftiff for the year 1278, it, as admitted by tile Judge, 
stands good. The rent for 1278 then being fixed at Hs. 74 odd annas, the claim 
for the same rent for the year 1279 cannot in any sense he called a suit for 
enhanced rent, and consequently no notice was required. Then it is said that 
the enhancement has been made upon wrong grounds ; that the Court was 
bound to take into consideration the rents payable by other talookdars of 
similar degree in the neighbourhood, and ought not to have proceeded upon 
evidence as to the increased production of the land. This, however, is enVirely 
anew^ point raised at the end of 4i years’ litigation, and cannot now bo enter- 
tained. 

Lastly, the special appellant urges that it is not for him to prove what 
was the actual income, but for the plaintiff. It appears to me that the answer to 
that is simple. When one party has in his possession of necessity the means. 
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of proving that which is necessary to establish the affirmative or the negative 
of a certain issue, the burden of proof is thrown upon him. 

“ In cross-appeal it was urged Jihat the CoW below was wrong in not 
giving some w'eignt to the decree for the year 1278, and that, if the Judge had 
done so, the rest of the evidence considered by the light of that decree would 
have been in favour of the plaintiff. On turning to the remand order in which 
the Judge considered the weight to be given to the previous decree, it seems to 
me that he there held that in the present case that decree was really of no 
value, because it had been given without entering into any discussion of the 
question now at issue ajid upon which evidence has been tendered on either side, 
rfnd that it cannot in any way guide him to a decision on the evidence in this 
case. The appeal is dismissed with costs.’ 

The plaintiff’ appealed from this decision under cl. 15 of the Letters Patent. 
[386] Baboo Kali Mohan Dans, Baboo Doorga Mohun Dass, and Baboo Bama 
Churn Banerjee for the Aj^pellant. 

Baboo Hurra Mohan Chvkorhatty for the Respondent. 

The Judgment of the Court was delivered by 

Garth, C.J. — We think that, in this case, the lower Court is in error, 
through misconstruing the meaning of the Full Bench decision — B^.er Chunder 
Mafiick Bahadoor v. Ramkishen t:ihaw (14 B. L. R., 370: s. C., 23 W. R. 128). 

The plaintiff sued the defendant for rent due for the year 1270 at the 
same rate which had been decreed to him for the previous year 1278, in a suit 
which he had brought against the same defendant for rent of the same property, 
and the plaintiff' relied upon that former decree as almost conclusive evidence 
of the proper amount duo to him from the defendant. 

It seems that this decree for the rent of 1278 was obtained by the plaintiff 
ex.part^, the defendant not appearing at the trial ; and it is admitted that no exe- 
cution had ever been taken out by the plaintiff upon that decree, and that his 
right to take out execution had been barred by limitation. 

The Court of First Instance held that tliis former decree was evidence 
against the defendant in the present suit, and gave judgment for the plaintiff 
for the same amount, namely, Rs. 74. 

"She Officiating Judge on apj)eal reversed the Munsif’s judgment, on the 
ground that as no steps' had Ijeen taken by the plaintiff to execute the decree 
for the rent of 1278, and the period of limitation had been allowed to elapse, 
the decree itself became inoperative, and could not be kept alive for purposes of 
evidence any more than for purposes of execution. This view w’as supported by 
the case of Bam Soondar Tawarec v. Sreenath Dewasi ( 14 B. L.R., 371 note; S. c., 
10 W. R , 215) ; and when this case came up to the High Court on special appeal, 
the point thus decided by the Judge was referred to a Full Bench ; and the Full 
Bench decision upon it is in the case of Maharajah Beer Chunder Mamck 
Bahadoorv, Bam [387] Kishen Shatv (14 B. L. R., 370 ; s. v. 23 W. R., 128), and 
is in these words : — CouCH, C.J., says : — “ We are of opinion that the decree is 
admissible in evidence. The question of its value when admitted is to be 
determined by the lower Courts. The defendant has alleged that it was obtained 
fraudulently. It does not appear that ho gave any evidence of this, and it will 
be for the Court to say whether there is any evidence of that allegation. The 
decree of the Officiating Judge must be reversed, and the suit remanded to him 
for re-hearing." 
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The case then went back to the Officiating Judge, and he found, apparently 
upon no other grounds than t]iat the decree had been obtained ex parte, and 
that no evidence bad been given on the part,of the defendant at the former trial; 
that the decree was of no value, and ought to be disregarded. ' 

The case was then remanded by the Lower Court to the Munsif to try the 
question of amount de iiovo without reference to the former decree ; and this 
has resulted, after a long litigation, in tlie plaintiff recovering Hs. 49, being a 
much smaller sum than was adjudged to him by the former decree. 

Now in dealing witli the decree in this way, we c<;)nsider that the Judge 
was practically ignoring the true meaning of the High Court’s judgment. 

The High Court wore i)erfectly aware that the former decree was made 
ex parte. They knew that the decree Jiad passed without any evidence on tlie 
part of the defendant, and if that fact had l>een snllicient to invalidate the 
decree, or to render it of no value for the pur])oses of evidence in tlie present 
suit, they would of course have said so, and would not inive remancled the 
case to the Officiating Judge for re-trial. 

What the Full Bench judgment, in our view of the matter, really meant 
was this ; that an ex parte decn.o in pnvmjacie lor pur]K)ses of evidence as 
good as any other decree, and as binding between the parties upon the matter 
decided by it. But that if the defendant could show, as he said he was 
prepared to do, that the former decree was obtained by fraud, or that it 
was irregular, or contrary to natural justice or tlie like, the [388] ex parte 
decree, altliough of force between the parties in the suit in which it was given, 
might 1)0 properly considered as of no value of the purposes of evidence in any 
other suit. 

3t seems clear that this was the moaning of the l^’u!! Bench, because while 
they knew that the former decree had been obtained ex parte, and therefore 
evidently considered that fact alone as insufficient to destroy t he value of the 
decree for purposes of evidence, they say that the defendant alleged that the 
decree had boon obtained by fraud, and that it must he for the Court below to 
say whether that allegation was proved. 

But when the casd came again before the Officiating Judge, it does not 
appear that the defendant gave any evidence of fraud, or that he made any 
attempt to show that the decree in the former suit had been obtained other- 
wise than honestly and properly. The Judge pronounced tlie decree to he of 
no value as evidence, merely because it had not been contested by the defendant. 

In this we considered ho was quite wrong : a decree obtained ex parte is in 
the absence of fraud or irregularity, as binding, for all purposes, as a decree in a 
contested suit. If it were not so, a defendant in a rent-suit might always by 
not appearing, and allowing judgment to pass against liim without resistance, 
prevent the plaintiff from ever obtaining a definitive judgment as to what is 
the proper amount of rent due from him to his landlord. 

If a defendant does not think it worth while to contest the suit, but 
allows the plaintiff’s evidence, and the judgment passed upon it, tq, go 
unquestioned, he has no right afterwards to dispute the correctness or the 
value of the judgment, merely because he chose to absent himself from the trial. 

Of course if any fresh circumstances had arisen since the former decree 
was made, which would justify on the one hand an abatement, or on the 
other hand an enhancement, of the rent decreed in the former suit, the Court 
would be bound to take such circumstances into consideration. But no evidence 
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of this kind was adduced by the defendant in the present case. The only 
materials which he brought forward, upon which the judgment of the Court 
below ultimately proceeded, conai^ed of [389] evidence which the defendant 
might and could have brought forward, if he had so pleased, in the former suit 
and which he offered no excuse for not ))roducing on that occasion. 

We think, therefore, tliat the principle upon which we decided the case of 
Noho Doar(j(i Dossee v. Foijz liuhh Chowdkry (I. L. R., 1 Cal., 202 ; S. C., 24 
W. R., 403), and which has betMi acted upon by this Court in other cases applies 
with equal force here. 

We consider, for tlTe reasons given by the learned Judge in the Court below, 
that no notice of enhancement was necessary Ix'foro bringing this suit, and we 
think that the Munsif w{is right in the first instance in adjudging to the plaintiff 
the same rate of rent as was decreed to him in the former suit. 

The decree will therefore he altered in that respect ; hut, as this long series 
of litigation lias arisen from the misconception of tlie Full Bench judgment by 
the Officiating Judge, we think that each of the parties should pay their own 
costs of the proceedings suhsc(|ucnt to that judgment. 

NOTES. 

[RES JUDICATA— EX PARTE DECREE 

A t'ull Bench of the Calcutta High ('oiirt (•on‘'jsiiiig of all th« Judges, with reference to 
thus and other cases in (^inflict with n, gave this opiuion “ Neither a recital in the deerec 
of the rate alleged by tlie jdaintifi, noi a declaration in it as to the rate of rent which the Cburt 
considers to have lieeii proved, would operate in such a case so as to make that matter a 
rtfs judicata assuming of course that no such di'claraiiouh were asked for in the plaint as part 
of th(‘ subvitantivi' relief claimed, the defend.int having a proper opportunity of meeting the 
case,”— (IHHO) 1(> C\il :i00 F.B. at :m. 

See CheiiMrappa I’littaiipa. il liom. ; also (1882) 11 C. fj. K. I8:i ; (18H1) 7 
Cal. 28.] 
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AFPELLATF CRIMINAL. 


'rill' lUth Fohi nai I ST'S. * 

Phksext : 

^ AIb. JiTSTK’F. Ij. S. Jackson and Mu. Justice Ccnninoham. 


The Fmprens on tlin Pio'iccution of Johurdi Sheik 
re/.s//.s. 

Jlcnnitulla, 


Cnmnial Vioccduro Cotic (.Icf X nj s. ‘^Jo Ki'fdcncc for the Prosecution 

— h.riitHf notion of ir//«rs.sr.s. 

A Magistrate IS bound, la-fore In- di'^eliarges an aceust-d person under s. ‘J15i of the 
Criminal Procedure to e.Naniine all the witne->'»e,, and should not refuse to examine witnesses 


"W Criminal Keterence, No. 1 III of IK7.S, 1*’. W. J lltes, I'ls(j., (Jfllcuatnig Magistrate of 
Maldah, dated the Tnh of February J.S7K. 

■*[Scc. 215' : — When the evidence of the complainant and of the witnesses for the prosecu- 
tion and .'^iich exaniinuLi('n of the accused person as the 
Magistrate considers neco.ssary, have been taken, the ALagistrate, 
if he finds that no ofTence lias been proved against the accused 
person, shall discharge him. 

Explanation (1). — The absence of the complaint, except where the offence may be 


Discharge of accused . 
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simply because Ihcir evidence will bo toiuhe same effect as that already taken for the prose- 
cut ion. 

The complainant Johardi in this case^charfjod another man with forcibly 
cutting paddy. The Deputy Magistrate to wliom the case vvas referred took 
evidence as to the possession of the land and crop in dispute. Tlie 

complainant produced four witnesses, of whom the Deputy Magistrate 
examined two only, because (as it appeared) the remaining two witnesses were 
only cognizant of the same facts m the two iiroviouslv examined. After hear- 
ing both sides the Deputy Magistrate discliarged tlie accused under s. 215 of 
the Code of Criminal Procedure, because the evidence for the prosecution did 
not clearly establish the sowing of the crop by the comiilainant. • 

The Magistrate was of opinion that the other two witnesscis ought to have 
been examined, and referred the case to the High Court under s. 29G of the 
Criminal Procedure Code. 

No one appeared on tlie hearing of the reference, and the Judgment of the 
Court was delivered by 

Jackson, J. -The Dejiuty Alagistrate was hound, under s. 215 of the 
Criminal Procedure Code, to hoar all the witnesses for the pros(‘cution. We 
direct tliat he do this, and then pass such order on the case as the evidence 
sip])oars to him to call for. 


NOTES. 

[Soc (ISTW) ii All. 147 where the ease was hilliuved ; .iIno 1 Mad. ] 


ORIGINAL CIVIL. 


The 71 h Mareh, lh7S. 
PllESJwNT : 

Mu. .IlJSTK’E PONTIFJCX. 

Dehendronath Mulhek and others 
rf'/'stis 

Odit Churn Midlick. 


Cause rf Actum- - Jiufht fn turn of WoisJnp. 

A n fiis.il to < 1 * iiYcr up an ijnl, wlien-bN the |)ers(»ti deinatidiii” it xsas jireventetl from 
performing his turn nf wfirship im a specified date, gives tlie parts aggrieved a right to siu- 
lor d.iniage>. 

The plaintilfs m thi« case alleged that they were entitled to jxirhirm the 
worship of a dot.s, Kanee Tluikooram^e, on a certain day in thc3 year 
jb S. (IHTT-TS), and tliat they had been i^rcvenltjd from ])erforming such wor- 
ship on the (hiN m question through the refusal of the ileferuhint to dediver up 
to them the said deit.\ bn- such imrposi*. The ])l.iiiitilTs furthe.r alleged tiiat, 

lavvfullv eompoundi-il, ‘'halJ not lie deemed Mitheienl ground ior a. disehargo if there appears 
other (jvidenec* suflieieiit lo siihst.intiato the olToiieo. 

h’xplanation (2) - A discharge is not etpiivalent to an ac«jnittal, and does not bar the 
revival of a prosecution fiT the same ofTeiiee. 

Explanation ('h' ' order of discharge eannot he i»as.sed until the evidence of the 
witriessosnilmcd for the prosecution has been taken.] 
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in consequence of such refusal, they had been disgraced in the eyes of the 
other members of the family, [391] and that they had lost the benefits from 
a religious point of view and otherwise, which they would have enjoyed if 
they had i)erfori]Sed the worship in their turn. The damages claimed were 
Rs. 5,000. 

The case coming up for settlement of issues Mr. Phillips for the Defendant 
raised the point whether the plaint disclosed any cause of action. 

Mr. Hill for the Plaintiffs. — A right vested in the phaintiffs to a turn of 
worship; if*thi‘re is a right, there must he a remedy ; see Ashby v. White 
Cl Smith's Tj. C., ‘251, 27G). A turn of worship is closcrihod as “ prop(3rty " hy 
COTTCH C. J., in MitUi Kuntk Amlhicarnj v. Ncannijiin Audhniarry {14 B. L. R., 
16G). See also Anund Moyer Chowdfnain v. Boykanlnath Roy (H W. R , 193) 
and Gour Mohan Ghowdhni v. Madan Mohan Choxvdhry (6 Ji. L. R., 352). 

Mr. Phillips for the Defendant. — The loss (if any) suffered by the plaintiffs 
is a purely spiritual one. It is impossible to estimate damages on such loss. 
The rule in Ashby v. White (1 Smith’s L. C., 251, 270) refers to purely 
temporal damages. [PONTincx, .1. — The ])laintiff‘s state that they have boon 
disgraced in the eyes of the family.! 

Pontifex, J., was of opinion tliat the plaint did disclose a cause of action, 
and allowed other issues in the case to he settled. 

Attorneys for the Plaintiff ; Messrs. Boehy and Rutter. 

Attorney for the Defendant • Mr. Palioloyus. 


NOTES. 

[RIGHT OF WORSHIP:— 

In (18H8) 13 Bom. bAH it. was held th.at a suit would lie for a declaration of the right to 
otiiciate in alternate >ears as priost.s in a ttunplc and receive the oflcring.s to the idol. 

See (1900) *21 M. L. J. 215 as to the right to have the procession of an idol carried 
through a particular street. • 

(1893) ‘21 Cal. 4()3wasacaso where the suit w.is by expelled members of s 
society for rc-adini.'>sion to tbo pra>er house, &e. 

See also (1878) 4 Cal. 083 ; (l«82) 8 Cal. 807 -10 C. L. R. 439.] 


[392] 2'he Oihand iJlh Jaiihary and 11th February, If^fTH 
PRESENT: 

Sir Richard Garth, Kt., Chief Justice and Mu. Justice Markby. 


Mothoormoliun Roy Plaintiff 

versus 

The Bank of Bengal Defendants. 


’ [=1. C. L. R. 507 ] 

Bank of Bengal Act {XI of 1870), ss. 17, 2i — Registration of Transfer— Right of Bank 

to refuse to Register. 

The Bank of Bengal is entitled to refuse to register a transfer of shares when the appli- 



THE HANK OF HENOAL [1878] 


I.L.R. 3 Cal. 393 


cation is made during the time thertransfer books of the Rinkiin' elos'*d under the powers 
given bv s. ‘21*, Act XI of 1870, and after a public notific.ilmn in aeeordanco therewith. 

Though the I5ank may not havts given this^reahon for not registering at the time of the 
application being made, they are entitled to avail llieinselves of it suiJ^eqnentls , when a .'^uit 
is brought to eompcl thorn to register the transfer. 

Section 17 1 of Act XI of 1870, which entitles llie Hank of Heiigal to refuse to register the 
transfer of shares until payment of any debts due hv the pmstni in whose' name the shares 
stainl. refers only to debts which are presently pa\ai»le; therefore, wheie Jl was mdehted to 
the I-Jank. and gavt' hills as security therefor- the li.ink would not. hi' oniitJi'd to ri fu.‘-e 
under s. 17 to register the transfer during the eiirr('ne\ nf the hdls. ^ 

AI'1‘1*:aL from ti (iocisioii of MAfH^HIsRSON, .1., Jjitoil lhc‘ lOlli of August 1H77. 
The suit was bi’ou.glit by the) plamritl', a mcMoluiiit in (hilcutla, to obtain an 
order dirocting the dofondants to rof’istor tin* tr.insior ol a slock ccitilicate in 
thu dolcndants’ Ibink for iis. 17,40S-rf-S, which had been ph‘d,L;c(* to the plaintilT 
bv one Radha (lobind Shaw to secure cert.iin aii\aiic-es. riie jilainl ill’s case 
was, tliat he applied to tlie Bank to register tins transfer !il)r)ut the I Itli cd' Juno 
1S7(), and he was then told l)y the ibink oilieers I hat, heloi'o the ciu-tdicato 
could he registered, it must be endor.setl bv Radha (Joliind Shaw, or his duly 
constituted attorney. IJjjon this, the plaintilT ohtaiinid from Radha (iohind a 
powor-of-attorney, dated the‘J7tli()f June, empowering one Otool J^ehary l)luir 
to in. ike the transhn* of the certificate to him , that the transfer was 
accordingly made, and that the plaintiff' sent it to tlie Hank to he registered on 
the 1st of July ; hut that thootlicers of tlie Bank tlien refused to register it, on 
the ground that Radha (Johind Shaw was indebted to them in a large amount, 
and as long as his debt reinained unpaid, tno transfer could not he registered. 

[393] On the third of July, the plaintilV stated, ho caused anothei ajiplica- 
tion to bo made to the Jhink, to know wh> the transfer could not lie registered ; 
and was informed thaL so long as Radha (iohind Shaw was indohied to the 
Bank they could nol register it. .\nd again, on the .‘list of Jul> luMilleged 
that, liaving ascertained that Radlia (iobind Shaw had made an arrangement 
witii tlie Bank, by wbicii the payment of iiis tle’nt to iliem was jx^stponed to a 
future day, he again aiiplied to the Bank to have tlie transfer registered, but 
was refused upon tlie same ground as befon*. 

•[ See. 21 -The ilin'clor-. uimn from lime to liiin' clo'^c the 
T^iwc* to clo'io tran.ifcr rcgisli*r anil tr.iusfrr buok'.of tin- H.nik for ;ni> pcnoil or luriods 
boi>ks. not cxci-ciling in tin* wlioh* tliiit^ (l.\s m .in\ twi’lvc coi^-.'-cuL'ivc 

MMlUhs ] 

t [See. 17; - If pio])ncU)r or .sh.iirliobK r i-. imlcliii tl i.o th<' H.inl. , the Ji:mk may 
witJiliold pa^nn'iii. of lln- ili\ idctid'- mi llu* '^ti.rk' or sh.ircs of 
PoweiN 111 regard to jucli *proprn-tt»i or ^h.n\ ludder nol being n gi'.len d as Jn ld iii 
prf'pnetors or sliareholdoi’s tru‘..L, or as j-xceiilor <»r .idiimiislr.Uor, .ind applv tliem iii 
nub'bteil to hank ]i:»\ ment ol the ib'bt ; .ind the H.iiik m.i\ rul use to register the 

tr.iM'-feruf .in\ '^iieh stock or sh.iu’s until pa\mi‘uiol '.uoli di-bt ; 
and after deinanil and default of pa\mt‘nt, ami notice in lli.it beli.ilt gisi-n to sucli proprietor 
or shiircholder, or his constituted agent, or b\ ])ul)lic .idvrrtisemcnt in the 1 >c.il oflicial 
(liizctto, lithe debt remain unpaid for tin* spaer of ihn'c montlis -iftcr such notice, the 
Hank may advertise in the local otlicnil (l.i/.ette such -..titck or shares for .sale on a day not 
loss than fifteen day.s from the publication of sucli ad\erti.',erncnt ; 

and may, on such d.i} , .soli by public auetimi, and .subject to such conilitions, Tf any, 
as the Hank tliiiiks lit, such stocK or shares, t>r so much or so many thereof as ma\ be neces- 
sary, and apply the proceeds thereof in or towards payment of the said debt, with interest, 
from the day appointed for the payment of such debt to tlie time of actual payment, at such 
rate as may have been agreed upon, or, in the absonee of such agreement, at tiie highest rate 
current for advances by way of local discounU by the Hank; 

and shall pay over the surplus, if any, to such proprietor or shareholder or to his lawful 
repreaentativo.] 
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The plaintiff’s contention was, that the bank was bound to register the 
transfer upon the application made on the 1st of July, because, although Eadha 
Gobind Shaw had no doubt given bills to the Bank to a large amount, none of 
these bills had bheh arrived at maturity ; and ho further contended that they 
were bound to register the transfer on the 31st of July although in the mean- 
time the bills had arrived at maturity, because an agreement had then been 
made between Eadha Gobind Shaw and the Bank, on the 8th of July, by which 
he pledged property to a large amount to secure the payment of the bills, and 
that the payn:jent was postponed by that agreement till the Ist of October follow'- 
ing, so that on the 31at pf July there was no debt due from him to the Bank 
which they could at that time have enforced. 

The case of the defendants was, that with regard to the applications alleged 
to have been made on the 1st and 3rd of July, the plaintiff’s case w'as entirely 
untrue. They admitted that, early in July, the plaintiff’s son applied for the 
dividends due upon the stock standing in Eadha Gobind ’s name, and was 
refused upon the ground that Eadha Gobind was indebted to the Bank; but they 
stated that no application was made to register this transfer till the 31st Jtily, 
and that although they admit that an arrangement was made with Eadha 
Gobind Shaw on the nth of July, by wliich the payment of most of the bills 
was postponed till the 1st of October 1870, there were two hills which became 
due on the2ilnd and 24th of July for Es. o.QOO each, which were not included in 
that arrangement, and that conso<|uentlv, on the 3lsb of July, there was a debt of 
[394] Es. 10,000 due from Kadlia Gobind to the Bank, tlie ])ayment of wdiich 
the latter might then have enforced. 

The defendants furtlier alleged, with reference to the applications said to have 
been made on the 1st and 3rd of July, that even assuming the plaintiff’s case 
were true, the transfer was not made or tendered to the Bank for registration 
in such a form as the l^ank were bound to recognize : and, moreover, that from 
the 1st to the loth of July inclusive, the Bank transfer books wore closed in 
accordance with tlie provisions of s. 21 of their Act (XI of 1H7G), and that 
consequently, the Hank were nob hound, and according to their usual course 
of business, were not in a position to register the transfer during that period. 

The case came on for hearing before jM AC l’llKHsoN,*.!., who found on the 
evidence that the plaintiff had failed to inxwe that any demand for transfer was 
made witil the end of July , and holding that when such demand was made 
Eadha Gobind Shaw was indebted to the Bank, and tliab the Bank was entitled 
to refuse to transfer, dismissed the suit with costs on scale 2. 

From this decision the plaintiff appealed. • 

Mr. J, D, Bell, Mr. Brannon, and Mr. Bvnnarjce for the Appellant, 

The Advocate-General (Mr. Paul), Mr. Evann, and Mr. Stokoe for the 
Eespondents. 

The following cases were referred to in argument. As to there being a 
debt to the Bank during the currency of the bills : In re Stockton Malleable 
Irmi Gompany (L. E., 2 Ch. D., 101) ; In re The London, Birmingham, and' 
South Staffordshire Banking Company (34 Beav., 332). As to the right of the 
Bank to justify its relusal to transfer on the ground of the books being closed, 
though that objection was not raised by them when the application for transfer 
was made : Ousely v. Plowden (1 Boulnois, 145). As to the mode of transfer : 
Hihblewhite v. M*Morine (6 M. and W., 200). 
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[393] The judgment of the Court was delivered by 

Oarth, C. J, who (after stating both the plaintiffs’ and defendants’ cases as 
set out above, and the grounds on which^he defendants reliftd as entitling them 
to refuse to transfer, continued). — The Bank was also at one time under the 
impression that even during the currency of the hills, when the Bank had no 
present right to sue Radha Gobind upon them, they could still, under the 
17th section of the Act (XI of 1876) refuse to register the transfer. But this is 
•clearly not so. The language and the evident intention of that section points 
to a present debt only as conferring a right upon the Bank to refuse either to 
register a transfer, or to pay dividends ; and this view is strongly fortified "by 
the Bnglish case of In re The Stockton Malleable Iron Company (L. R., 2 
Ch. D., 101), in which it was held that the words ‘ due ’ and ‘ indebted ’ in the 
Articles of Association of a trading company, which gave to the coini)any a lien 
upon shares similar to that given by this Act to the defendants, must be taken . 
to refer to debts presently payable. 

With reference, however, to the demand of registration alleged to have been 
made on the .‘Ust of July, it has been distinctly proved that two hills of Radha 
Gobind, which matured on the 14th and 22nd of July, wore not (for some r( 3 ason 
or other) included in tfio mortgage arrangement wliich was made between the 
Bank and Radha Gobind on the 8th, so that the amount of these bills was due 
to tlie Bank on the 31st ; and the Bank was therefore clearly justified in refusing 
the transfer on that day. 

Tlio plaintiff’s case, therefore, wholly depends upon the apjdication which 
is said to have been made on Ist and 3rd of July. 

(After dealing shortly with the case on its merits, the learned Chief 
Justice continued): — 

We think, therefore, in substance that there is no re.ison to disbelieve the 
plaintiff as to the applications to. register the transfer which wore made on the 
1st and 3rd of July. 

But tlien arises the formidable objection wiiich was made by the defend- 
ants in the Court belpw, but which it was then not necessary to consider, that 
the application for the registration of [396] the transfer was made during the 
period when the books wore closed. We consider tliat tfiis objection inust 
prevail. • 

In order to entitle the plaintiff to ask the Court for a mandatory order 
directing the Bank to register the transfer, it is clear that the jilaintiff must 
show, in ilie first instance, that lie applied for such registration at a time and 
under circumstances when the Bank was enabled and hound to comply with his 
request. 

It was impossible for the Bank to comply with it at a time when the books 
were closed, and although that reason for not registering might not have been 
given by the Bank wdien the application was made, we think that they have a 
perfect right to avail themselves of it now, because it is one which, in justice to 
their other customers and to the public, they could not, by any extraordinary 
exception in the plaintiff’s favour or otherwise, have removed, and it is one too 
of which the plaintiff, in common with the rest of the public, must be taken to 
have been aware, because the power under which the closing of the transfer books 
took place is conferred upon the Bank by Act XI of 1876. s. 21 (a public Act); 
and the fact that the transfer books would be closed on the 1st and 3rd of July 
was publicly notified by the Bank in accordance with the statutory direction. 
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We are of opinion, tlierefore, for these reasons, tliat the plaintiti’s case 
must fail ; and that this appeal should be dismissed with costs on scale 2. 

V, ^ Appeal dismissed. 

Attorneys for the Plaintiff : Mes..r.^. Swinhoe d Co. 

Attorneys for the Defendants: Messrs. Chauntrell, Kmioles d: Uolieris. 

NOTES. 

[CONTRACT SETTING UP DIFFERENT DEFENCES : 

• With roft'niTico to r^tat*‘nu;nt in li‘Xl. at ‘2r> C.il. — A person vvlio jii^tiliort an allogcd 

hroach (d conliMct upon one r round only, which is fcnind nisunicicnt 1 *^ not for 
that reason di^cMitith'd to rc*l\ u]>on otiu-r Rromids winch Ins rights under the 
Contract cnahlo hiiii to rel> upon";-- (IH'JS) ‘iU C.il., 14*2 at lf>7.] 


[397] PKIVV COrNCII. 


The ^Ist a. id ‘<^'Jud Nore^nhei^ lf^77. 

PJIKSKNT : 

Siu J. W. CoLViLE, SiH Pkagock, Sill M. H. Smith, and Sir 
R. V. CoUilKR. 


Norender Karain Sinph Plaintiff 

versus 

Dwarka Lai ]\luiulur and others Dfihsndants. 


[=^ 5 1. A. 18 . 1C. L. R.369] 


[On Appeal from the lJujh Coin I of J ndivniure. at Fori^Wilbam ni Bengal. \ 
Mortgage — Forerlosure —Sidifiratiau ' Begulatiou XVfl of s. H. 

Tl*! condition of fon'closurc iv({iiircd i)\ s. H. Regulation XVll of ISOH, i.s that the mort- 
gagor should ho furm-'h.'d with a copv of tin- pi-tition rcfiTrcd to in tin section, and should 
have a notifif ation from the Judge in order that he ma\ , within a mmp from the time of Mich 
notices, redeem tuc proport;, . • 

III an action hr iuglit to rccfivcr po'^s^•>^',lon as upon a foroclosurc, it is cssi ntial for the 
plaintiff to satisfy the Court tliat thcahow condition has liccn complied with. 

In such a case, the scrvici* of the notice niu-.t he established b\ evidence. The mere return 
of the Nazir on the back of the Judge\ pcrw.iMii.ili to the cfTe.ct that the mortgagor had been 
duly served, is not legal evidence of service. 

The functions of the Judge under s. -S are merely miniMcrial ; sec Forbes v. AmeeroimiHsa 
]3egwn{10 Moore’s. I. A., 850). 

the year during which tho mortg.igor m.iy redeem, runs not from the date of the per- 
wannah, or the issuing of it hv the Judge, but from the time of service. 

Motush Chunder Sein v. Miissamut Tarinee (10 W H. F. H., 27) approved. 

W^hero there are several mortgagors, and it is not sought to foreclose the individual 
shares of each as against each, but to foreclose the whole O'^tatc as upon one mortgage, one 
debt, and one entire right against all, service of the notice upon some only of the mortgagora 
tfc insufficient to warrant the foreclosure of the whole estate or of any part of it. 
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Quure — Whether there may not be eases of inorlp;agf.>> of separate shares, in which 
by proceedings properly framed foreclosure may take place in respect of some of such shares 
only ? 

The mortgagee when ho seeks to foreclose mfist disco\cr and serv/ notice on those who 
are the then owners of the estate. 


In tho suit in which this appeal arose, the plaintifltas mortgagee of certain 
lands, under a deed of conditional sale, sought, [398] ils against the mortgagors, 
and against parties who had subsequently purchased portions of the lands 
from them, to have effect given to proceedings taken hv him for fore- 
closure The defendants contended that the deed* of conditional sale was 
merely a colourable transaction, and was not intended by the parties oyecuting 
it to operate as Uf instrument. Some of the defendants further con- 
tended that not having had due notice of the proceedings in foreclosure, tliey 
could not bo affected hy these proceedings. 

On the 18th April 1B7.‘3, the Subordinate Judge of Hhagulpore, in whose 
Court tho suit was brought, held that the deed of conditional sale was a valid 
instrument, and that all the legal requirements for foreclosure had been complied 
with. Ho accordingly gave a decree in favour of the filaintiff*. 

On the 13th April 1874, the case came before a Division Dench of the 
High Court on regular aiipeal, when tho decision of the Subordinate Judge was 
reversed, and the suit dismissed. 

The judgment of the Division ‘ Dench (JMikak and Mokkis, JJ.) was 
as follows - 

“ The plaintiff in this case says tluit in Noveml)(*r 1858, his ancestor i)ur- 
chased from certain vendors, called the conditional vendors, /5 annas, 3 gundas, 
1 cowri, and Ikrant sliaro of Mouzah Mudehpooia, subject to redemption by 
the vendors on V(!pa> merit of the consideration nuinoN , Ks. ;*),()()(), that lie after- 
wards, lietweeii Sopt»‘mher 1801 and January 18()8, purchased (Hit and out from 
some of the mortgagors or conditional vendors their resiiective shares in tho 
mortgaged projierty amounting in the whohi to I anna, lo gundas, ‘J cowris : 
those ])unjhases rnusf, of course, have been each suh)cct to tho mortgage of 
No vein her 18r>8. 

The plaintiff then says that in June 18()7, he caused due notifica'lioii ot 
foreclosure to he given to the conditional vendors tlirough the J31iagulpore Civil 
Court , and that the morlgajje money has not since heon paid. .And upon this 
tit.l(‘ he brings this suit to obtain poss(jssion, not of the whole of the mortgaged 
property, hut of the difference between the o annas odd, originally mortgaged 
to liis ancestor, and tho I anna odd, purchased h\ him subsequently to the 
mortgage: that is, of 3 annas, 7 gundas, 3 cowris and I krant. 

[399] The ])hiintiff also asks for partition in his plaint, hut he does not 
say what share he wants to have divided from the remainder of the property, 
or who his co-sharers are. And altliough he brings this suit as I have men- 
tioned to recover possession of 3 annas, 7 gundas, 3 cowris, 1 krant of thS joint 
property, he does not sav who of the defendants, 21 in number, are now enjoy- 
ing this share or are keeping him from it, or even whether or not any of them 
are in possession of any portion of it ; nor does ho state any facts which would 
serve to connect any one of tho defendants with the particular property or 
shares of property which is the subject of the mortgage. 
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Of these 21 defendants, we are only concerned on this appeal with two sets, 
namely, one set, which may be termed Chooni Mundur’s set, and the other 
Kunhya Lall Mundur’s. Both these sots of defendants say that they are in pos- 
session of a certain ;^har0 of this joint property; and tliey admit that they pur- 
chased wliat they have from some of the alleged mortgagors, a part of it at any 
rate after the date of the alleged mortgage deed. But they admit nothing 
more. Both of them olHect that the conditional sale was not a real transaction, 
even if it had existence at all which they deny, and that they know nothing 

about the foreclosure. 

• 

Now it is quite plaig on this state of facts that the plaintiff must in order 
to Vnake out a title to recover, first, prove not only that the property was mort- 
gaged to him or to his ancestor as ho alleges it was in 1858, but that he caused 
effective notification to ho given to the representatives of the*original mortga- 
gors in June, 1BG7, the date wlien he 8a\s that he caused notification to issue. 
But w'o find no proof of service of the notification upon the original vendors or 
their representatives anywhere in the record. The utmost that we find 
tending in this direction is a p<4ition wliicli is said to have been tiled on the 
occasion of the foreclosure ])rocee(lings as they have heen termed. Now this 
petition can at the most show that tlie petitioners themselves admit that they 
had notice of foreclosure. It cannot he evidence of all the original mortgagors 
other than the petitioners or their representatives, having had notice of the 
foreclosure. And if any one of the mortgagors or his representative was not 
[400] duly served with notice, then the jdaintifT must fail to establish his 
title by foreclosure. 

In this state of the case it is hardly perhaps necessary for us to mention 
that one of the original mortgagors who was called as a witness, expressly 
stated that notice of the foreclosure was not served upon him. It thus seems 
to be quite clear that the plaintiff has failed to make the very first step which 
he was obliged to take in order to prove his title to the property and the right 
to recover as against the appealing defendants. 

But we further observe that even if he had proved that the foreclosure 
had been duly effected, he would still have to prove that the share of this joint 
property which the appealing defendants admitted that they had got from some 
of the mortgagors, was in fact a share or a portion of a Share of the joint pro- 
perty which was the subject of the original mortgage. But there is no attempt, 
as far as we can see, made by the plaintiff to prove this. It must be remembered 
that the property mortgaged was hut 5 annas, 8 gundas odd share out of the 
16 annas ; and the whole of the remaining shareholders liave not been brought 
before the Court, — or rather I should say, that none of them have been. 
There is in truth a total failure of proof that the plaintiff is entitled to recover 
the share of the joint property which is in the hands of either of the two 
appealing defendants. It therefore follows that the plaintiff’s suit ought to 
have been dismissed. We are of opinion that the decree of the Subordinate 
Judge is wrong and must he reversed — and as against the appealing defend- 
ants the suit must be dismissed with costs in both the Courts. 

1 intended to have mentioned as a most importa.nt fact bearing upon the 
merits of the plaintiff’s claim, that in the different transactions of purchase 
which the plaintiff himself refers to, made by him or on his behalf between 
1858 and 1868, there is no mention whatever of the conditional sale upon 
which the plaintiff now relies ; yet, as I have already remarked, these sales 
must have l^n effected subject to that moi*tgage, if that mortgage had existed.*" 

From this decision the plaintiff appealed to Her Majesty in Council. 
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[491] Mr. Leith, Q. C., apd Mr. Doyne for the Appellant. —The deed of 
conditional sale was a valid instrument, and there is sufficient evidence of a 
due compliance with the requirements of s. 8, Regulation XVII of 1806, in 
regard to proceedings in foreclosure. In 4ihe foreclosure proceedings the Zillah 
Judge iiad recorded that the necessary notices had been regularly served. 
This, if not conclusive, was at any rate pnvid facie evidence that such was the 
case. [Sir R. CoTjLIER.--In proceedings taken for fojjeclosure are the func- 
tions of the Judge ministerial or judicial? Sir M. SMITH referred to Meer 
..'l/;/;rtr.s All V. Nund Coomar Ghose. (7 W. R., 123), in which it was held that so 
far as the issue and service of notice were concerned the Judge ds to enquire 
and record judcially whether matters liave been pmperly conducted. jVJr. 
Arathoon referred to Forbes v. Amcernmiissa lioyuin (10 Moo. 1. A,, 340). ■ The 
respondents had notice, and tViev appeared upon tlvat notice. Personal service 
of tlie notice was not essential — Musst. Koonjoy Suthhaiiui v Sheopursun S/nyh 
(S. I). A , 18.54, p. 281). Moreover, the ves]>ondents, who were purchasers 
from the mortgagors, were not entitled to be served with notice since they 
liad not taken possession. Assuming that there hud been a failuie to serve 
notice on some of the mortgagors that would not affect the mortgagees right 
as against those of the mortgagors who had been served. If the foreclo^ure 
was regular, the appellant was entitled to the shares of the mortgagors to the 
extent to which they imrported to mortgage them. If it appeared doubtful what 
was the exact interest of each mortgagor at the date of the mortgage, further 
enquiry on that point should have been directed. 

Mr. C. W. Arathoon for the Respondents. — The deed of conditional sale 
was collusive and colourable. If valid, it was not shown to cover the portions 
of property claimed. Due service of notice as required by s. 8, Regulation 
X Vll of 1806, had not been proved Such proof must be given— Si//wZ Eumf A It 
Khanv. Mussamut Aziimtoonmssa (W. R., 1864, (Jap. No., p. 49). Madho Singh v. 
Mathab Singh (.3 All., H. C. R., 325). The object of notice is to fix the mortgagors 
[402] with knowledge that the period wdthin w'hich he must redeem has begun 
to run. That period runs from -the date of service of notice, not from the date 
of its issue — Mohesh Chunder Sci^t v. Mussamut Tarinee (10 \V. R., F. R., 27). 
Notice should have been given to the mortgagors, but also to tlioso who had 
purchased from them j)rior to the foreclosure proceedings. Bncli purchasers 
are the representatives of the mortgagors within the meaning of a. 8, Regulation 
XVII of 1806-5/?fio Golam Singh v. Ramroop Singh (23 W. R., 25), Bhanoo- 
mutty Chowdhraiti v. Premchand Reogy (23 W. R., 96), Mohun Lull Sqpkool v. 
Guluck Chunder Dutt (10 Moo. I. A., 1). Under the provisions of s. 8 of 
Regulation XVIT, a demand for payment is a condition precedent to the right 
to institute forclosure proceedings -Forbes v. A 7 ncerooiussa Begu^n (10 Moo. 
I. A., 340). But no such demand had been made. 

Mr. Leith replied. 

At the close of the argument their Lordships' judgment was delivered by 

Sir M. E, Smith.— This is an appeal in a suit brought by the heirs of 
Rajah Tek Narain Singh against certain parties, who may be described as the 
family of Dass, forming one set of defendants, and persons called Mundifr who 
formed another set, the latter being purchasers of the property in question 
from the Basses. The suit was brought for possession and for registration of 
names (as stated in the plaint), “with respect to 3 annas, 7 gundas, 3 cowries. 
1 krant out of 5 annas, 3 gundas, 1 cowrie, 1 krant of Mouzah Dooram Mudeh- 
poora ‘ usli ’ with ‘ dakhili ’ Pergunnah Nesingpore Koora, the property referred 
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to in the deed of conditional sale, after deducting 1 anna, 15 gundas, 2 cow- 
ries, the right and interest of Hri Narain Dass, Bachee Lai Dass, Rajah 
Ram Dass, Muhtab Dass alias Laljeo Dass and Chunchal Kishore Dass, 

f urcliased bv your petitioner’s aivsestor, and the right and interest of 
403] Shunkur BjTfcti purchased at juiction on the 10th of January 1868 
subsequent to acquiring the deed oi conditional purchase, at an execution -sale 
by your petitioner." The conclusion of the plaint is : “ Since the principal 
and interest of the mortgage was neithei dejiosited nor paid by the vendors 
pursuant to the terms of the mortgage bond, tlie foreclosure, in accordance 
with the ReguJation XVII of 1S06, was formally ejected in the Judge’s Court 
at Bhagulpore by a ])ro«eeding dated the 2.‘3rd Juno 1867, and the ])eriod of 
one year fixed bv the above law expired on the 27tli February 1868, and within 
that period the amount entered in the bond and interest were not paid, and 
the conditional sale aforesaid became absolute on the 27th of February 1868, 
corresponding with the 19th Kalgoon, 1275, F. S., and the cause of action for 
possession and mesne profit arose from the same date." 

This action, therefore, is brought after iirocoedings for foreclosure had been 
taken upon the deed of conditional sale referred to in*tlie plaint, and to give 
effect to those proceedings. This deed is dated the JOth of November 1858; 
it is from numerous members of the family of Dass, in all 19 : the deed states 
that they had “ sold and transferred all and every the 5 annas, 3 gundas, 1 cowrie, 
1 krant of the entire 16 annas original with dependencies in Mouzah Doorara 
Mudehpoora," in lieu of Rs. 5,000, whicli hail been advanced by Rajah Tek 
Narain Singh. Tlie further statement is : “Wo have received the consideration 
mono> in full, in one lump sum, in casli from the said vendee, and brought the 
same into our possession and enioyment Wo execute this deed of conditional 
sale for two years in lieu of the said consideration, and delivering it to the 
vendee, herehv declare and give in writing that the said vendee shall enter into 
possession and occujiancy of tlie proiiortv sold l>v right of purchase as jiroprietor. 
Wo promise that in the space of two years from tho date of tliis d('od of sale 
W'e shall pay tlio consideration money in question, in cash, in one lump sum to 
the vendee aforesaid, and take tins dec<l oi sale hack. In case we do not repay 
tho Cf)nsideration in question, the vendee ‘ihall, after the expiration of tho time, 
be at liberty to forecl(»se and complete the sale under the jirovisions of Regulation 
[404] X \ II of IH('f) A.D., and ent(*r iiiD^ pussession and oceuiiancv of the 
propert\ sold, and to ha\(' his ow'ri name n'gistcred in the (lovornment records 
in the C|^lumii (»f proprietor." 

It seems that tho Kanih di<l not take jMsse'^sion, and no interest appears 
to liavebeoi. p''.id or demanded unLiI prnce(*(ling‘% wm'o taken after tluj Uaiah’s 
death by the present plaintills t(' foreclose tin; property, under tlie eighth 
section of Regulation XV f I of IHOtJ. 

Tho first question which arises (hoing the (jucstioii ujion which tlie High 
Court have decided the case in favour of the defendants) is whether the 
directions in that section have been fullilhMl. The High Court held that there 
was no sufficient proof of notification made to tho defendants of tlie petition of 
the plaintiffs claiming foreclosure, and, that being tho question, it will be rigiit 
to loolf at the terms of the eighth clause. The enactment is ; “ Whenever the 

receiver or holder of a deed of mortgage and conditional sale, such as is 
described in the preamide and preceding section of this Regulation, may 
be desirous of foreclosing tho mortgage, and rendering the sale conclusive on 
the expiration of the stipulated period, or at anytime subsequent before the sum 
lent is repaid, he shall (after demanding payment from the borrower or 
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his representative) apply for that purpose by a written petition, to be presented 
by himself or by one of the authorized vakils of the Court to t)ie 
Judge of the zillah or city in which the mortgaged land or other property 
may be situated. The Judge, on receivinj.>such written application, shall cause 
the mortgagor or liis legal representative to be furnished soon as possible 
with a copy of it, and shall at the same time notify to him by a perwannah, 
under his seal and ollicial signature, that if he sliall not redeem the properiiy 
mortgaged in the manner provided for by the foregoing section within one year 
from the date of the notiiication, the mortgage will b() finally foreclosed, and 
the conditional sale will become conclusive.” . 

The condition of foi eclosure required by that .section is that the mortgag'ftr 
should he furnished with a copy of the petition, and should have a notiiication 
from the Judge, in order that lie may within a year from the time of such 
notice redeem the [405] property ; and in an action of this kind, which is 
brought to recover possession as upon a foreclosure, it is essential for the 
plaintiff to satisfy the Court that this condition has been complied with. 

Jt has been contended on the part of the appellant that it is within the 
province ol the Judge of the Zillah Court to determine whetlier the notice has 
been duly served or not, and, although it has not been urged, or only very 
faintly urged, that his finding would he conclusive on the point, it has been 
strongly insisted that a* finding of the Judge, recorded by him in the proceedings 
upon the foreclosure petition, would, at the least, he prnna facie evidence of the 
fact of service. 

The general nature of the proceedings under the above Regulation was 
succinctly stated in a ludgment of this Committee, in which it was pointed out 
that the functions of the Judge under s. 8 are ])urely ministerial -- v. 
AmeenumiiiHa Bequm (10 Moo. I. 340 — JoO). 

'riioir Lordships, considering that the duties of the Zillah J udgo in the matter 
of a lore(;losure are ol a ministerial nature, considering the va,st iinportance 
to mortgagors of the notiiication, and the constuiuencos which follow, if they 
do not redeem within the prescribed time, are of opinion that the service of it 
should bo established by evidence in a suit like the pre^ont, which is brought, 
in fact, to (snforce the foreclosure. The proceedings of tlie Judge are c.r juirlv, 
and even if the J iidge'examined the Nazir or j>ersoii who served tlio notice, it 
would '.)e unsatisfactor\ that the (*slat(i of tlio iruud.gagcu' shr)ultl dopeiul upon 
his opinion. The argument indeed was not pressed that it would ho conclusive, 
hut it would ho going far to say that it is of such authoiity as tt'» ho pnmn facie 
evidence, which should shift the onus of p»*oof upon such sm important point, 
and relieve tlu; mortgagee from giving allirmative proof of tlie duo performance 
of a condition necessary 'to he estahlisluHl helore the foreclosure can attach 
upon the estate. 

In the lu'osent instance, however, the case shows that the Judge had no 
proof, projierlv so called, of the service. It is plain from tlio manner in wliich 
the entry of the service is made [406] that nothing more occurred tiuin this, 
that the Nazir having received the perwannah, made a return, as it is called, on 
tlie back of it, stating what he had done witli it. The substance of tlie return 
is stated in the proceedings of the Judge. After recording that “ noticed and 
copies of the petition for foreclosure of mortgage addressed to the opposite party, 
dated the 27th of February 1HG6, A. 1)., wore delivered to the Nazir under a 
perwannah to serve on the opposite jiarty,” it goes on,“ tlieroupon the Nazir sub- 
mitted a return on the hack of the perwannah to the effect that he could not meet 
the opposite party, and that he had stuck up a copy of the notice and of the 
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petition on the houses of each of the opposite party, along with two receipts in 
the Hindi character, severally dated 13th and 14th Chyet, 1273 F.S., written 
by Bunsi Chowkidar and Bochal Chamar ‘ I’onens,’ inhabitants of Mouzah 
Bhawanipore Rul^ta, and Choonni Ghowkidar and Numoge Chamar ‘ Poneas," 
inhabitants of Mouzah Khoksisyam, Pergiinnali Nesingpore Koora, which w'ero 
annexed to the record.’' Then it goes on, “ To-day the record of the case was 
brought up, and on a reference to the return submitted by the Nazir it appeared 
that the notice has been duly served.” Therefore we have on the face of 
this document, what tlie Judge considered to he proof of the notice, namely, 
the return 'of the Nazir, which is a mere statement of that officer, 
without apparently any Verification upon oath, or any examination of the Nazir 
by the Judge. 

Upon the trial, no proof whatever was given by the plaintiffs of the service 
of the notification. They ap])ear to have relied on the recorded return of the 
Nazir. But it was contended that the want of proof is immaterial, in conse- 
quence of certain admissions contained in two petitions filed on the part of the 
mortgagors, the Dasses. One is a petition signed hy live, and the other by six. 
They were originally 19 in number, and the remainder do not appear to have 
petitioned or to have made any admission. The first petition refers in this 
way, and in this way only, to the service : “ The applicants caused a notice 
under Regulation XVII of 1806, to he issued on the* 27th February 1866, 
clandestinely served without the knowledge and information of your petitioners. 
Now vour petitioners having [407] come to the knowledge of the case from 
some out-of-the-way sources, offer obiections on the following grounds.” This 
petition appears to have been presented a short time only before the end of the 
year of grace, and contains no admission of the time, or sufficiency of the 
service. Their Lordships, therefore, consider that it does not amount to an 
admission that the notice had been properly served upon them at the time at 
which the mortgagee alleges it to have been, or that they had knowledge of it 
at a time which would have justified the foreclosure. 

The other petition no doubt does contain an admission. There is this 
statement in it : The petitioners have under a deed of conditional sale, dated 
the 9th Aughan 1266 F. S., for Rs, 5,000, had notice under Regulation XVll 
of 1806, in respect of 5 annas, 3 gundas, 1 cowrie, 1 kralit of Mouzah Dooram 
Mudehpoora, Pergunnah Nesingpore Koora, Zillah Bhagulpore, issued to us. 
Therefore we beg to submit our objections.” It is true they do not in terms 
admit the time at which they had notice, but with regard to those petitioners 
a Judge w’ould not bo wrong in holding that there was an admission 
by them of due service. But this petition is the petition of six only out of the 
19 mortgagors. 

The importance of requiring proof of the service of the notice and not 
trusting to a bare statement that notice had been duly served is enhanced by 
the consideration that it has been held by a decision of the Full I^nch of the 
High Court of Bengal that the year during which the mortgagor may redeem 
his property runs, not from the date of the perwannah or the issuing of it by 
the Judge, but from the time of service — Mahcsh Chundra, Sen v. Tarinee 
(1 B.*L. R., F. B., 14 ; s. c., 10 W. R., F. B., 27). This decision overruled some 
oases in the late Sudder Courts, in which it had been held that the year was to 
run from the date of the notification. Their Lordships are quite prepared to 
adopt the decision of the High Court. Jt is obvious tliat if the year is to run 
from the date of the perwannah, the negligence of the •Nazir, or other circum- 
stances, may prevent its service for a considerable time aftdr its date, and so* 
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the mortgagor would lose the bet^efit of the full time which it was intended by 
the Regulation to give him. 

C408] Tlio necessity of proving service of the notice has recently been 
decided by two Courts in India, one a Division Court of Jhe High Court of 
Bengal, and another a Division Court of the North-Western Provinces. In 
both it has been held that the service should be proved in the action which is 
brought to enforce the foreclosure. See Emuf Alt Khan v. Mussamat 

Aziiintoonissa (W. R., 18h4, Gap. No. 49) and Mad ho SiiKjk v. Malitah Singh 
(3 All., IJ. C. R., 323). 

What their Lordships have held with regard to the service of tlie notice 
would he sufiicient to dispose of the case against the a])pellants, but for the 
fact, to which allusion lias'already been made, of the admission hy some of the 
defendants that they had received the notice. Tins opens the (piestion whether 
the foreclosure is complete as against all or any of tlie mortgagors. The 
High Court has hold that the omission to serve any one of tlio mortgagors 
would be fatal to the validity of the foreclosure. Their Lordships tliink that, 
in the circumstances of this case, service upon those only of the mortgagors 
whoso petition admitted service, would bo insiiiVicient to warrant the fore- 
closure of the whole property or of any [part**] of it. 

This is a mortgage for one entire sum, and the property, although held in 
certain shares, was mortgaged as a whole to the extent of five annas and a frac- 
tion, and was redeemable only upon payment of the entire sum. Bach and 
every one of the mortgagors was interested in the payment of that mpney and 
the redemption of the estate, and each and every one of them had a right by 
payment of the money to redeem the estate, seeking his contribution from the 
others. The equity of redemption of those who were not summoned, and who 
had no notice that the mortgagee was deunanding liis money, cannot be fore- 
closed, because those who have been served have omitted to redeenu It is 
impossible for the mortgagee to obtain a foreclosure of the whole of the estate 
upon a service on some only of the mortgagors. Then with respect to the mort- 
gagors who have admitted notice, it is to bo observed that it w'as not sought to 
foreclose the individual shares of each as against each, hut to foreclose the 
whole estate, as upon one mortgage, one debt, and one entire right against all. 

[409] F urther, tlie Mundurs, the defendants of the second class, purchased 
some share of some of the Dasses before the foreclosure proceeding took place. 
It appears that in February, 186 1, two or three years after the conditional sale, 
and before the notice of foreclosure, twogundas and two cowries were sold to the 
Mundurs. It is said that they did not take possession, but thov had become by 
this purchase the owners of the equity of redemption of the purchase shares, and 
notice of foreclosure ought to have been served upon them. Mr. Doyne baa 
argued that a purchaser who has not taken possession need not be served. 
Their Lordships, however, think that that argument cannot bo sustained. The 
mortgagee, when he seeks to foreclose, must discover and serve the persons who 
are the then owners of the estate. 

A question of this sort came before this tribunal in the case of Mohun Lall 
Soohool v. Goluck Chmuhr DiUt (10 Moo. I. A , 1, p. 14). Their Lordships 
say upon it: “ It is quite clear upon the authorities, that if the sale had liaken 
place before the notice of foreclosure was filed, that notice, to be effectual, must 
have been served on the purchaser, and in the circumstances above stated their 
Lordships conceive that it ought to have been served upon the decree- holder. 
Yet there is no evidence of any attempt to serve it upon any one except the 
widow and heirest of the original mortgagor.” 
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There are subsequent cases in India wliich sliow that the view taken by 
their Lordships has been followed in practice. 

Without saying that there inay not be cases of mortgages of aej)arate 
shares, in which, by proceedings properly framed, foreclosure may take place 
in respect of some such shares only, their Lordships think the proceedings in 
this case are not such as will sustain the present action as against any of the 
defendants. 

W^hat their Lordships have said is enough to dispose of this case, but they 
think it right to advert {.o the main question which arose upon tlie merits, 
whether this conditional sale w’as intended between the parties to he really 
operative as a bona tuh instrument. 

It seems that Rajah Tek Narain was a patron of the family of the Dasses. 
They were involved in debt, and he i)robabL [4l0] advanced money to them 
from time to time. But with regard to this particular instrument there is 
strong evidence, arising from the history of the case and from facts which are 
beyond dispute, for presuming that it was not intended to he acted upon by 
Rajah Tek Narain. The deed is dated the JlOth November, IHoH. In its terms 
it x)rovides for immediate possession. A question, indeed, was raised whether 
that was so. It was said that the construction was at the least doubtful, and 
that it was not intended that the Hajah should have possession until the tw’o 
years mentioned in the deed for the jiayment of the money had elapsed. How- 
ever this may ho, possession was not taken. No provision is made in tlie deed 
for payment of interest, and none was demanded. The two years given by the 
deed for the payment of the irionev exiiired on the iJOth November, 18()0. The 
petition to foreclose was not filed until the 2nd of Jahuary, I8f»0, and up 
to this date it is )jlain that the Rajah had not entered into possession, 
had received no interest, nor apparently had asked for anv. lie obtained 
what is called the order of foreclosure on the 1 Uh September, 18(>7. Tlie 
note of the dudge that the foreclosure was “ sanctioned ” cannot indeed he 
proiiorly regarded in tlie liglit of an order. Ho taktis certain proceedings, 
and makes a record of them, hut he can give no judgment in any 
wui> binding on tin* parties. However, the proc(‘e(lings in his Court were 
complete on tlie 2 lth Septemher, 1807. Again no«c(ion*is taken ; posse.ssion is 
left w'hero it w'as, no iiitonist apparently is deinaiulejl, ind this suit is not 
brought iinlil the Ist of October, IS72, nearh 14 vears after the mortgage, and 
five yeJlrs after tlie foreclosure proceedings came to an end. 

Then the ijroperty is dealt with by the Ihiiaii himself, in a marine*!’ wdiich 
seems quite inconsistent with his having a deed of conditional sale which was 
intended to he acted iqion. In ISO I a lease was granted by the Dasses to the 
Rajah (in the name of his servant Pdjo\ D.issl of six annas and certain fractions 
of annas of tdie same moii/.ah. Tliose annas must have included tlie wdiole of 
the shares whicli had been mortgaged -it appears to have included more; it is 
an ordinary lease, and part of the rent was to he deducted on account of a 
former zurpeshgi. [41 Ij .\gain in 1807, after tlie Rajah’s rloath, liis sons 
obtained decrees against the Dasses, and the right and interest of tlie Dasses 
in this estat (3 were notified for sale under those decrees. It appears that just 
before the days when the sale was to take place the Dasses sold their shares 
to the Mundurs, wdio alone appear here as resjiondents, obtained a large sum of 
money from them, and paid over that money in discharge of the judgment debt. 
Those circumstances are not referred to, to show that the conditional sale 
did not eiist, but they are inconsistent with its existence as t document which 
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was intended to Ikj acted upon^. Throughout the above transactions there is 
no trace that it was referred to, or that any notice was given of it, or that 
anybody knew anything of it. Again, the Hajah, after the conditional sale, 
as admitted in the plaint, purchased some of the shares r ' the Dasses wliich 
had bet*n mortgaged. They are sales as if the Dasses liad the absolute owner- 
ship. The deeds in no way refer to the mortgage, nor was any provision rna^e 
res j meeting the mortgage debt. 

It is not necessary fortlicir Lordships to go further into tiies'e transactions. 
They have advei ted to them because thev w(n’o rlesirous i xpressing the 
opinion they entertain of the extreme doul)t, to say the least, which rests up®n 
the //r/rs of the eonditiomil sale. Tlaiv do^not- d(!sire to impute fraud to 
either tluj Rapili or tlie Dasses. The Raj ih had jiroh ihiv taken this dc'od from 
them to act ui)on it in case he should think it right, hut did not think it right 
to do so ; and having kept it for so long a time without aciine upon it, there is 
strong evidence in this and in tlie other circuinstanc(‘-s of flic case which liave 
heon adverted to, leading to the conclusion that it is not a /yo/zu, /i(/r convex ance 
as against hona jidr purchasers, which the defendants, llio Miindur!,, are. 

On the wliole case, therefore, their Lordshijis will huinhl.\ advise Tier 
^ra.iest> to aflirm the pidgment of the (’ourt helow, and to dismiss this ajipoal 
with costs. 

Agent for the Ajipollant : Mr. T. L. Wihon, 

Agents for the Kes])ondonts ; Messrs, /ia/rrn/e and Burton. 

NOTES. 

Cl. STRICT COMPLIANCE WITH THE TERMS OF THE REGULATION XYII OF 1806 
REQUIRED 

ThiN hii’^ 1)0011 reanirniod in :-(ias4) 11 (kil.. Ill 11 1. A., ISG P. C. , (ISHO) S All., 
.‘jSH, (JHHH) 11 .Ml., li;i. 

IL STRICT PROOF OF COMPLIANCE THEREWITH REQUIRED - 

(IfiSO) S All , 3RK ; (isai) 11 Cal., Ill \\ G. 

III. THE YEAR OF GRACE IS FROM THE ACTUAL SERYICE OF THE NOTICE - 

Gon‘;oguontIv the right of pro-eiiiption ronu*s into oxistono«’ on the ox}jir:ilioM of tho \oar 
of gr.ioo . 11 All., ‘lOo F. H. 

lY. PROCEEDINGS OF A MINISTERIAL CHARACTER -EYIDENTIARY YALLE - 

Not iu'itig f\ ulonco, tho |>ro-t‘inpt(»r was hold onLillod iii the .iliscmo «*f proof, onlv to the 
])rop('rtv p:is>.nig uiidora conipronnsi; lo the iiiorlgagi-i' 1)\ cDiuliLiun.il s.ih; in foroolosurc 
])rfa codings . (ISSS) 11 .Ml.; 101. 

Y OBJECTION MAY BE RAISED AT ANY STAGE - 
Soo. 11 Cal., 111. 

YI. MORTGAGE INDIYISIBLE- - 

(n) The Privy GoiiiiliI roalUnned the general inlo in --(188oj \'l Cal., Hi. 

(/d Thr I'ransfer of Properit/ Act, (18S*2j has upon this prmo.iplo enacted thus— 

Sec. 60 * Nothing in this section shall entitle a jierson interested in a share 

onlv of the mortgaged property to rodoom his «nvn share only, on payment of a 
proportionate part of the amount remaining due on the mortgage, excjept whore a 
mortgagee, or, if there are more mortgagees than one , all such mortgagees has or 
have acquired, in whole or in part, the share of a morigagor. 

(c) 'I'he rule applies alSo to the benefit of mortgagors (1898) 8M. L. J., 309 ; (1884) 

8 130111., 497. 
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(fi) Partial redemption not permitted : — (1884) 9 Rom., 128 ; (1886) 10 Bom., C48. 
h) But the mortgagee may waive'thc benefit: — (1898) 22 Mad., 209 ; (1909) 34 Bom., 128 ; 
(1894) 17 AIL, 63. 

(/) The exceptio'^ as regards share acquired will appl> whatever be the mode of acquisi- 
tion, resulting in merger : — (1909) 31 AIL, 335. 

(<;) In such case the whole cannot be redeemed ;~(1905) 28 AIL, 165; (1906) 29 AIL, 262. J 

[412] APPP]LLATE CRIMINAL. 

p The 12th Fehraary, 1878, 

Present : 

Mr. Justice L. S. Jackson and Mu. Justice Cunningham. 

The Empress, 

versus 

Ainirudileen. * 


[ iC. L. R.463] 

Peiial Code .S5. i*/?. ?y.s— FA'ideme that offence has been committed. 

It is sufficient for the purpose of a conviction under s. 217 of the Penal Code, that the 
accused has knowinglv disobeyed .uiy direction of tho Liw as to the way in which ho is to 
conduct himself us a public sorviint, und that ho lias done this with the intention of saving a 
person from legal punishment ; it is not necessurv t«) show that in point of fact tho person so 
intended to be saved hud coinmilKd an ofieme or was justJ\ liable to h'giil punishment. 
The charges against tlie firisorier, who was a Police Constable, were that 
he, when in charge of tho (jourruddey l*olice Station, on the ilBth of July, in 
his capacity of Head Constahle of Police, intluced one Radhii Churn Dhopa, to 
compromise a complaint, wliich ho came to make against one Adhari Dhopa, i 
of cutting oh* his ear, and, in further violation of his duty, suppressed tlio fact 
that Radha Churn Dhopa came to make a complaint ; and in so doing framed an 
incorrect public record with a view to save one .\dhari Dhojia from legal punish- 
ment. The prisoner Amiruddeen was committed for trial under ss. 217 1 and 218 

• Criiuiiiul Appeal, No, -14 of 1 h 78, against the order of JI. (’.^uthcrliirKl, Esip, Sessions 
Judgo of Backergunge , dutod the 17th Novoinher 1877. 

j Adhan Dhopa wu'. charged before the Se.ssions Court with the murder of Hadha Churn, 
who diei from the wound in his car, and was acquitted. 

* [See, 217 : — Whoever, being a public servant, knowingly disobojs an> direction of the 

law as to the w iy in which he is to conduct himself as such public 
Public servant disobey- servant, intending thereby to ^wtve, or knowing it to be likely that 
ing a direction of law with he will thereby save any person fnoin legal punishment, or sub- 
intent to save person from ject him to a less punishment than that to which he is liable, or 
punishment or property with intent to save, or knowing that he is likely thereby to save 
from forfeiture. any property from forfcitun , or any charge, to which it is liable 

by law, shall bo punished with imprisonment of cither descrip- 
tion for a term which ma> extend to two yi'ars, or with fine, or with both. 

Sec. 218 ; — Whoever, being a public servant, and being as ^iicli public servant, charged 
with tho preparation of any record or other writing, frames that 
Public servant framing record or writing in a manner which he knows to be incorrect, 
an incorrect record or with intent to cause, or knowing it to be likely that he will there- 
writing with iiitput to save by cause loss or injury to the public or to any person, or with 
person from punishment intent thereby to save, or knowing it to be likely that ho will 
or property from forfeiture, thereby save, any person from legal punishment, or with intent 
to save, or knowing that he is likely thereby to save, any pro- 
perty from forfeiture or other charge to which it is liable by lajv, shall bo punished with 
imprisonment of either description for a term which may extend to three years, or with fine 
or with both.] 
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of the Penal Code, and, on conviction under these sections, was sentenced to 
imprisonment and fine. He appealed to the High Court. 

Mr. M. M. Ghose for the Appellant. 

The judgment of the Court was delivered by 

Jaokson, J. — It has been pressed upon us in this appeal that the prisoner 
has not been duly convicted under s. 217 of the Indian Penal Code, beca\^e 
there was not before the Court upon the present trial any evidence to show that 
in point of [413] fact an offence had been committed, still less that such offence 
had been committed by the person in respect of v/hoin the wron^tful act of the 
Police Oflioer, the prisoner, had been done. What appears is, that a person named 
Adhari Dhopa was charged before the Court of Session, and was tried and 
acquitted, of an offence, the offence charged being the cutting off somebody’s ear; 
and it appears that tiie particular act which the prisoner in this case had com- 
mitted, and which amounted to knowingly disobeying a ct3rtain direction of the 
law as to his conduct as a public servant, had a teruioncy to save a person, 
namely, the person charged, as first stated, from legal imnishmont. It appears to 
me quite sufficient, for the purpose of a conviction under s. 217 that the accused 
has knowinglv disobeyed any direction of the law as to the way in which ho 
is to conduct himself as a public servant, and that ho slioubl have done this with 
the intention of saving a person from legal ])unisliment, and that it is not 
furlhor necessary to show that in point of fact the person so intended to he saved 
had committed an offence or was justly liable to legal piiniahment. It appears to 
me certain that a public servant charged under that section is equally liable to 
he punished, although the intention which he had of saving any person from 
legal punishment was founded ui)on a mistaken belief as to that person’s lia- 
bility to punishment. Wo have been pressed with a case in which I myself 
gave judgment — the case of Queen v. Joynaratn Puiro (20 W. R., Cr. KuL, 6G). 
It is not necessary for us at present to consider whether that judgment was 
right, because the section on which that case turned was wholly different from 
the section now under consideration. That is a section under which any 
rneniher of the community is punishable, and it is one under which the essence 
of the ofi’once is that the person to he dealt with must know, or have reason to 
believe, that an offence has been committed. This is an offence ai)plying 
only to nuhlic servants, and an act of a certain kind is made punishable as an 
offence when such act is done knowinglv against the direction of the law 
and with the intention of saving a jierson from legal punishment, whether 
[414] tlie person so intended to bo saved from jiunishment had committed the 
offence or not. 

I think, therefore, that the conviction in this case was right and that the 
appeal must be dismissed^, 

A ppaal dt.'iVUHsed. 

NOTES. 

[tielicf Jis ti) oominission of ofEonce iieci‘S'>iiiy and siifticiout : — (1818) Hat. Ur. Cr. 
Cascb *105.] 
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[ 8 Cal. 414 ] 

APPELLATE CIVIL 


Thd'Jfith January t ]S7S. . 
l^HKSENT : 

Mu. Justice L. S. Jackson andMh. Justice Cunningham. 
Nilkunto l)oy One of Lho Defetidanfs 

/vrsj/N 

llurro So()iu](^nio I)t)ssi‘o 


[ 1 C.L.R. 412] 

Mode of A I tachmo'l ni K.i'irution t\f Decree — Malihnia. Rifihts payable j nr 
ev(r~-Act MU of .s.s‘. ;.W>, 

A and B worii ontitlod to rcotMVo siniiuallv .lud for cvor aspcfificd amount by w.iv of 
nialikan.i right*? from iho Ct.llcttor compmsatioii for tlioir oxtiiigm^hod rights in lakhiraj 
lands. In execution of a dtjcri-o, C, on Uith Sopfoinbcr, purported to attach, under s. 2M7 t 
of Act VIIT of .-I’.s hhare 111 ‘'.K b specified .imount. Snliscrjuimt to this attachment, 

namely, on 2Hrd September, IMT.f, .1 and B mortg.iged their rights to the plaintiff. In a suit 
brought bv him against .1 and li and f', — held, that attachment under s. 287 was not appli- 
cable to a righl. to receive monev for ever ; UiaL such an attachment is onlv good so far as it 
relates to ariv specific amount, which mav Ik* sot forth in the request to the officer in whose 
hands the moneys are, as being then p.uable or likclv to liocomc payable, and that the 
attachment in question was therefore invalid. 

Seiuhle. -Tb“ at taching-cr<‘ditin’ should have proceeded under s 285 or .s. 2;U‘». In 
either of such cases the defendant, the poison to wlnnn the money was payable, would be 
entitled to notice that he was not at liberty to alienate his rights. 


This was a suit brought against throe defendants Ibo recover a sum of 
money due liv tlie defendants Nos, 1 and 2 under a mortgage dated 9th 
Assin., 12iSl (23rd Sojitemhor, 1873). Tlie piamtirf chs^rgod defendant No. 3 
with having pureliascd part of tlie mortgaged propertv in execution of a 
monev dec^'oe obtained oy him against defendniits Nos. 1 and 2. Defendant 
No. 3, in l.i. written statement, admitted thft attacluuont of the firoporty 

* Spocril Appeal. No. of 1S7?. against the de.orce of L. K. Ti'tU'nham, Ksij., tludgc of 
/ilia Mifinaporc, dated the, lUth March, 1877, iiiodifv mg iho decree of liabii Debendro Lai 
Shome,, Suddc'r Muiisif of that district, dated 5th January, 1877. 


t [Sec. 237 : — Where the prope,rt\ shall cou'.ist of money, or of anv .security, 
in deposit in any (^nirt of Justice or in the hand.s of any 
Officer of (loveriiniftiit, which is or may become payable to the 
defendant or nn his behalf, the attachment .shall be made by a 
notice to such Court or officer retpiesting that the money or 
security may be held subjL-ct to the further order of the Court 
by which the notice may be issued. J-'rovided that, if such 
money or security is in deposit in any Court of Justice, any question of title or priority 
which may arise between the decree-holder and any other person, 
p , not being the defendant, ebnming to be interested in sueh money 

1 roviso. j,ycunty by virtue ot any as.signmcht, attachment, or otherwise^ 

shall be determined by the Court in which such money or security is in deposit.] 


Attachment of money or 
securities in depo.sit in a 
Court of Justice or with a 
Goverhnicnt Officer, b\ 
notice. 
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1418] on 13th September, 1873, in execution of his decree, and subsequent 
auction-sale at which he himself had purchased the property in dispute, but 
denied all knowledge of the plaintiff’s mortgage, and asserted that this auction- 
purchased property was in no way liable fftr it. The property mortgaged would 
appear to have been certain malikana rights which the defendants Nos. I and 
2 had to receive annually for ever, in a specified amount, from the Collector as 
compensation for their extinguished rights in lakhiia) lands. It would dJfso 
appear that a quarter sliare of tin's specified amount payable to defendant No. 1 
had been attached by defendant No. 3 in execution of In.s decree on 13th 
September, 1873, and prior to the ]iluintiff’s inortgagii. Tins attachment was 
made under the provisions of s. 237 of Act VI II of ISoH, and the Court oi First 
Instance, being of opinion that the specified anionnt or malikana rights 
were money in the hands of a (loverriment oflicer, held the attachment 
to he good. The Lower Appellate Court reversed thi^ decision, the learned 
dudgo considering that the proi>erty attached was a sort ol interest on land or 
immoveable projierty ; that the right to receive it for over was something more 
than money in the hands of the Collector ; anfl that a more iiotico under s. 237 
to the Collector witliout any further notice to the debtor (u* the public could 
not, under s. 240, render any alienation of tlie right t(» receive the pension or 
malikana null and void. lie also held that the aiiction-])nrchaser bought an 
encumbered property, and that ho must either jiay the encumbrance or submit 
to have it sold. 

Defendant No. 3 now appealed to the High Court. 

Baboos Sr math Doss and Mohini Mohun Hoy for the Appellant. 

Baboos Moliesh Chunder Chowdhry, Ham Chunder Ikmncrjea, and Porna 
Kalee Mnokerjae for the Respondents. 

The judgment of the Court was delivered by 

Jackson, J. — The question wdiich we have to doterniine in this case 
relates to the sufficiency or insufficiency of an attach- [416]ment which 
the defendant, special appellant, had effected, and in respec.t of wliich he 
seeks to invalidate a mortgage set up by the iffaintitf of certain rights which 
the other defendants, Nos, 1 and 2, had to receive in a specified amount 
from the Collector annually as compensation fi>r th<3ir extiiiguishod riglits to 
certain lakhiraj land. The attachment was made under s. 237 of the rcjioaled 
Code of Civil Procedure, and if that attachment was sullicieiit, then by s. 240 
the mortgage made duripg tlio attachment was invalid, and tli(3 ])urchaser 
at the execution-sale would liave acquired a riglit to receive such money free 
of any such mortgage. It is contendeil that it is an attachment duly made 
under s. 237, inasmuch as the pioperty consisted of money in the hands of 
an officer of Covornment, which was or might become pavalilo to the defendant 
or on his behalf, and that in such a case all that need he done for the purpose of 
attaching the property is to make a request to the officer in whose hands the 
money is, that the money may be held subject to the further order of the Qpurt. 
It seems to me clear that an attachment of that kind i.s only good so far as it 
relates to any specific amount which may be set forth in the request as being 
then payable or likely to become payable to the defendant, and that that mode 
of attachment is not applicable to a right to receive money for ever, such as 
is in question in the present case. It may be doubtful whether, in the 
circumstances of this case, the attaching-creditor ought to have proceeded 


1 CAL.— 121 
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under s. 235 or under s. 236 of the Code. ' In either of these cases the defend- 
ant, the person to whom the money was payable, would be entitled to a notice, 
and it seems to me clear that this was a case in which the debtor ougiit to 
have had a notice that he was not at liberty to alienate his rif^hts. All that 
we need decide, however, is whether s. 237 will govern the attachment of a 
right to receive money for over. It appears to me that it will not. The 
dev-ision of the Judge is, therefore, correct, and the special appeal must be 
dismissed with costs. 

Ap2)eal diamiHscd. 


' NOTES. 

[ ANNUITY— ATTACHMENT 

See (IHtil) 10 Gal., (Vil jukI (isSO) Pi Mad.. 250 : 

1. Annuity by will attacb.xblo : —(1000) 10 C. \V. N.. 110*2. 

2. Wbethor future .sums of nioucy pavablc half-\ejirl> from certain funds b\ trustees, 
not already accrued, attachable Webb \. Stenton (1883) 11 Q. B. 1)., 518.] 


[417] ORKHNAL CIVIL. 

The (ith, l^th, Lith a.ul 1 Uh Fefnuary and I'^th March, lH7b. 
Present : 

Sir KiciiARi) Garth, Kt,, Chief Jestk e, and Mr. Jcstick Markuy. 


Raili and another Defendants 

ivr.s’?/ s 

Fleming and another Plaintiffs 


[ 2 C. L. R. 93] 

Trade Mark — lliahi to Injunclioii to restrain use of Trade-Marks — 
('omhuiaiinu of Fajarcs. * 

'rb(’ pl.iinlilK. fnjin 187*2, imported and sold an article ilescnbcd fi>i 7A lb-.. Rrcy sblrLlng^., 
and marked av. folbiws . “In the centre of c.ieh piece of elotJi a •^lamp in blue colour of a tunic 
in a stih , with the word-: ‘ tradc-m.irk underticath, in a semi-circular form, is the name 
‘ Fleming, Ci.durait.h .t Go., .M.iuchestcr,’ and under this th-' number 30 w'lthin a star, and 
at the bottom of each picd- tlie number 2008 " Jn 1.S77 llc' pbiinLilTs disc,o\cred that the 
defendants won. imjuirin.g from the .«.ime manufacturers, ;^iid s( lling cloth of a sninlar quality 

* [So NVln the jiropcrtv shall consist of land",' hou.ses, or other inmioveahlo 

|tro]iiit>. the atta' liini'iit sh.ill be made by a written order 
.Attathi.icin of immoveable pr.iliibiting the defemlaiit from alienating the properly bv sale, 
property b\ prohibitory order, gift, or in any oIIh'F w.iv, .iiul all persons from receiving the 
same by pun-hase, gift, or otlierwisi*. 

Sec. 230 : — Where the propertv sh.ill consi-,t of debts not being negotiable in truments, 
or of shares in anv K«idway, Ihinking, or other p blic Goin- 
.Attachniont of debts not pany or Gorponitioii, the aUathmciit shall be i ade by a 
being^egotuible instruments, written ordiT pnihibitmg the creditor from receiving the debts, 
and of shares in public com- ard the debtor from making payment thereof to \ ny person 
panics, &c.. by probibitorv whomsoever, until the further order of the Court, or rohibiting 
order. * the person in whose name the shares may be sta ding from 

making any transfer of the shares or receiving payment of 
any dividends thereof, and the Manager, Secrcfar>. or other proper officer of the Company 
or "Corporation from permitting any such trari.sfer or making amy such payment until such 
further order.] 
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marked as follows : “ A stamp in blue colour of a rose in a square ; underneath are the words 
* Ralli and Mavrojani ' arranged in a scmi-circular form, and under this the number 31# in a 
star, and at the bottom the number ‘2008.” On the facts of the case the lower Court 
(MacpHKKSON, J.) granted an interim injunction to restrain the defendants from so marking 
their cloth, on the ground that it was a colourable imitation of life plaintiffs’ mark and 
calculated to mislead the public; and on appeal the Court ((xAIiTH, C. J., and MAKKJJY, J.) 
upheld that decision so far as to continue the injunction. 

Held per (lAElTH. C.J.— If the imitation of the plaintiffs’ marks R(*norall\ , or the use of 
the number 2008 in particular, would be calculated to deceive or mislead the public, the 
defendants ought to be restrained from such use or imitation ITiider the oircumstanees the 
use of their marks by the defendants would be calculated to deceive the pubhc into the belief 
that they were purchasing goods imported by the plaintiffs. • 


Per MakkuV, j. — T he number 2008 was not part of the plaintiffs’ trade-nnii k proper : nor 
on the evidence was it so associated with the plaintiffs’ name ns lo indicate to the public that 
the goods bearing that number came only from the plaintiffs’ tirm as iniprirters ; on the 
evidence it was merely a quality mark, and therefore not ealculaied to mislrad the public into 
the belief that they were purchasing the plaintiffs’ goods, while in lact they were purchasing 
those imported by the defendants. 


Semldc. --'VhQTii may be a right to exclusive use of a trade-mark In Liader.s who are 
importers only. 

iSee the ffiot-note hero on the correctnesa of //m he(tdnote.'\* 

• [I ’poll this portion of the hcidnote JiATTV, J.. observed as follows in liennyer v. Droz, 

(1900) 25 Bom., 433 at p. ^51 


“ For the plaintiff in the present case the decision in Italli \. Fleunn/f, d Cal. 117, has 
also been relied on apjiarently with special nderenee lo the headnoto winch eiaielndes with the 
words ‘ Sefuhle, -there iiia> be a riglit to evciusive use of a trade-iiiarK In traders who are 
importers oril) Such a head note is of little use if read witlioiit reference to the circum- 
stances of the ease, the arguments advanced, and the auihonties cited and followed or 
Ignored. The tacts of that ease were as in Jtndde v. Norman and tin* AjKillinartu Company 
V. Korroih and not as in llieharda v. ffuteker. 'I’liat is to s.i\ . ‘ the suit w’as lirought for an 
injunction to restrain the defendants from using the plaintiffs’ tradi“-mark,* not to restrain 
the (lefendants from using the trade-mark of a third ])art> , the exporier. ’I’he points in 
issue ineliuled the questums wlu'ther the plaintiffs wvn* entitled lo the exclusive use of the 
number 2008, and vvliether such num.bcr w'as * known or reeogni/.ed in tins (Calcutta market 
.is indicating that the .goods bearing it wen* imported b\ the plaintiffs.’ Tin- ib'fondarits 
denied that it was s«) known or roeognized, and assert « il that the number 2008 was regardiid 
bj buyers as a mark indicating (fuality and not a.s indwatiny the jun non or firm import uni 
the tjoods and that the plaintiffs were not manufai'tunTs, but only importi-rs and had 
no cxclusi\e right to iimiort such goods. The point for di'cision w.i-., praeLicall\ , not 
wliethi I such principles as were l.iid d<nvn in Jtit iiar<l<i \ linichei were conect but wht'ther 
the easi* W.I-. one, to which the principles laid ilwwn in that m the principles l.nd 

dravii in litntde Norman nud A/tolhnai \ Soni'ih w’oiild .ippJ\. In other w'^rds, ihu 
issue was wlielher the plaintiffs used the number 200S .is tln-ir tni n tr.ide mark as a s\mhol, 
and giiarnntei* of their own importatu>ii : wln lher it ivpiesriited their repiitalion a.s 
imporiiTs or the reputation oiils of the manufaeini mg exporters. In llu* lornit'r alteni.ilive 
the\ could sue lo protect ihcir ow'A reputation .is imjiorters .nid sei uro the .idvant.ige thereof 
as 111 Iladde \'. Norman :'„iid*iu tlii* Jpolhmm^' com’, wliilf if it were llie inaiiufactui ing 
exporti'r’s mark, attrav'ting eustom as such, the plamtills. olivamsK on tin* principles of 
Jiicluiids V. Jiuichcr could have no right to sue. And (lAjn’M, tkj., said (p. 425) ‘ It must 

be borne in mind, and it is, m my opiiiKui, a in»)st m.ilerial fe.iliire in the case, that the 
nunihcr 2008 was a svmhul used, e.rclHsu'thj by the plaint i(is and imjiie'iM’il only ujnm (joods 
which mine from their house. It was not a maiuifaelurer’s iiumher, it was a ssmbol the use 
and meaning of which was not known to the dcfeiidanls, and l.^ not now knowm to the Court. 
It was known to the plaintiffs only.’ And it was m.inifestl> upon this ground that the plain- 
tiffs sought onlv to protect the custom attracted or secured hv a mark indicaiinq only their 
own position and reimtnlion as 'importers^ that the suit was inaint.iinable. The Court said 
(p. 42C) The use of these marks upon similar cloth by the defeiidaiits, would be calculated 
to deceive the public into the belief that the goods which they were buying were the goods 
which they had bought for years before imported and sold by the plmntijjs.' ff’he case there- 
fore estabiishes the very reverse of the inference which the coLiiisel for plaintiff in this case 
would deduce from it, as it ^hows that an importer can only protect a trade-mark representing 
his own reputation and the advantages accruing therefrom, but not the trade-mark of another, 
a inanufaclurer or producer.”] 
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Appeal from an order of Macphkbson, dated the 14th of September, 
1877. 

[ 418 ] The aiiit was brought for an injunction to restrain the defendants 
from using the plaintiffs’ trade-main. The plaint stated that, in 1872, the 
pfc^intiffs commenced to import a certain dcscrijition of cloth known in the trade 
as 7ill)s. grey shirtings and by the number 2008 : and, in order particularly 
to distinguish the said cloth, the plaintiffs, in 1872, adopted a trade-mark 
described as follows : “ In the centre of each piece of cloth is a stamp in blue 

colour of a turtle in a sti^r, with the words ‘ trade- mark ’ : immediately under- 
neath is the name ‘ Fleming, Galliraitli, it Co , Manchester ’ : and under this is 
tiie numher 39 (meaning 39 yards in length) witliin a star, and at tlie bottom 
of each jiiece is the number ‘ 2008 ’ : ” that tliis combination of symbols, words, 
and figures was so well known and recognized in the market as the tradc-rnark 
of the plaintiffs that until the defendants did so, no persons other than the 
plaintiffs had, so far as the plaintiffs were aware, ever impressed on cloth any 
mark resembling that of the plaintiffs’, and that the plaintiffs had become 
entitled to the exclusive use of the said trade-mark for the purpose of distin- 
guishing the cloth sold by them : that the cloth hearing the said trade-mark w.as 
known in the market as No. ‘2008.’ and by the native dealers as ‘ do 
hazar dt,' and had acquired celebrity, and was recognized and known 
as cloth imported by the ])laintiffs and to be of a superior quality ; that 
from 1875 to 1876, one hhol math Khettry was in the plaintiff’s’ employ 
as a piece goods broker, who acted also for the defendants’ firm as broker, 
and the plaintiffs alleged that when he left thorn he remained in the 
employ of the defendants, and induced them to imitate the ti*ade-mark 
of the plaintiff’s and cloth known as ‘ 2008,’ which Hholanath Khettry 
knew would find a ready sale ; that, in July, 1877, the plaintiff’s learnt for 
the first time that the defendants wore importing and selling cloth known as 
7ilb8. grey shirtings impressed with the following words, symbols, and numbers, 
which the plaintiff’s alleged differed only colourably from their trade-mark ; 

“ A stamp in blue colour of a rose in a square : immediately underneath 
are the words ‘ Kalli and Mavrojani ’ arranged in the same semi-circular 
form as the words ‘ Fleming, Galbraith, Co., Manchester,’ are arranged in 
the plaintiff's ’ trade-mark ; under [419] these words vs the numher 39 in a 
star similar to that used in the plaintiff’s’ trade-mark, and at the bottom is the 
numbej ‘ 2008 ' ; ” that up to a veiy recent period the defendants had been selling 
similar cloth but with a different numher, — namely, ‘ 177 ’ instead of ‘2008,’ and 
the characier of the figures was dissimilar, and the words ‘ Kalli, ^lavrojani’ were 
there printed in a different style of lettering to ^luit now adopted, which was 
the same as the plaintiff’s ’. T!ie plaintiff's alleged, h\4 the use of the said mark 
impressefl on the goods imijorted by the defendants, the defendants were enabled 
to pass off such goods to retail jiurchasers as goods iuqiorted by the plaintiff’s, 
and that the use of the said mark was calculated to deceive, and had deceived, 
the purchasers of the goods imported by the defendants into the belief that 
such goods were in fact goods imported by the plaintiff’s. 

The defendants in their written statement denied that the plaintiff’s were 
in any way entitled to the exclusive use of the number ‘ 2008 ’ either alone or 
in combination with the marks or symbols described in the plaint ; and also 
denied that such number was known or recognized in the Calcutta market as 
indicating that the goods bearing it were imported by the plaintiff’s ; and they 
stated that, from the establishment of their business in*185l, they had adopted 
and used as their trade-mark on goods imported by them a ticket and stamp^ 
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the ticket of rectangular and oblong form, green in colour, and bearing the device 
of a rose with the name of the defendants’ firm in English and Greek cliaracters, 
and the words ‘ 39 yards, Manchester ’ ; and the stamp rectangular in form of a 
blue colour, and bearing the same device ?is the ticket, hut gm a larger scale and 
containing the name of the defendants’ firm in English, Greek, Bengali, Nagri, 
and Devanagri characters, and that their trade-mark was well known to^e 
native buvers of piecegoods in Calcutta as the ‘ puthcr mark ' or Ralli, Mafro- 
jaiii’s ^008, while that of the plaintiffs’ was known as the ‘ cuchooa mark, ’ or 
Nicol, Fleming’s 2008 ; that the number 2008 was regarded by buyers as a 
mark indicating quality, and not as indicating the person or linn ‘importing the 
goods ; that the plaintiffs were not the manufacturers ol the grey shirtings, blit 
only importers, and had no [420] exclusive right to import such goods ; that 
they were informed by Bholanath Khettry that he had been applied to by 
dealers for shirtings of the same manufacture as those sold by the plaintiffs 
under their ‘ cmhooa mark ’ and bearing the number 2008, and thereupon 
ordered through their Manchester firm a quantity of such cloth, and their 
Manchester firm purchased it from the same manufacturers in Manchester 
from whom the plaintiffs purchased their cloth and sent it out to Calcutta ; it 
was of precisely the same quality and texture as that imported by the plaintiffs, 
and in order to distinguish it, the defendants affixed their own trade-mark and 
name together with the number 2008, and it was known in the market as 
^ Ralli, Mavrojani’s 2008.’ The defendants further stated that they had 
nut sold the same cloth witli a different number as alleged in the plaint ; 
nor had they imitated the plaintiffs’ trade-mark, f>r by the marks they did use 
had they deceived purchasers as alleged. 

Maopherson, J. — It seems to me that the order ought to bo granted, and 
the rule made absolute on the affidavits. It is clear on the face of the 
defendants’ own affidavit that the 2008 is used to induce native dealers to believe 
that they are receiving the identical articles sold by Nicol, Fleming Co. 
So far as any desire to show it m of the same quality, that can be effected 
by using the ‘ 2008 ’ in different figures ; but the ligures are copied in every 
particular. I have no doubt the objoct is to induce tfio dealers to believe that 
they are buying the very same cloth, and that the object is to deceive. The 
rule will, therefore, bo made absolute, and the injunction will go. 

The injunction was one in terms of the prayer of the plaint, restraining 
the defendants, their serveants and agents, until the further oy^ler of 
this Court, from imiiorting and selling the description of cloth known 
as 7ilhs. grey shirtings, or any other cloth or goods impressed with 
a stamp in blue colour of a rose in a square with the words ‘ Ralli and 
Mavrojani, Manchester," underneath, arranged as the words ‘ Fleming, 
Galbraith A Co., Manchester, ’ are arranged in the plaintiffs’ trade-mark, 
and having underneath these words the number ‘ 39 ’ within a star, and at 
[421] the bottom the number ‘ 2008,’ and from imiiorting and soiling such 
cloth impressed with any mark being an imitation of a similar or only colourably 
different from the plaintiffs’ trade-mark. 

The defendants appealed, on the grounds that no sufficient evidence of 
their exclusive right to use the number 2008 had been given by the plaintiffs ; 
that they had failed to prove that the use by the defendants of tlie number 2008 
with their own trade-mark had deceived, or was calculated to deceive, persons 
into the belief that, in purchasing the goods imported by the defendants, and 
bearing the defendants* trade-mark and the number 2008, that they were 
purchasing the goods imported by the plaintiff’s ; but, on the contrary, the 


965 



I.L.R. 3 Cal. 422 


RALLl &C. V, 


evidence f^iven on behalf of the defendants showed it was not calculated so to 
deceive purchasers ; that the injunction, if granted at all, ought to have been 
limifcofl to rostr.iining the defendants from usin^j the number 2008 on 7ilbs. 
grey shirtings ; anri.that it ought not*to have been granted without putting the 
plaintifts, on terras of undertaking to make good to the defendants the amount 
6(^any damages which the issuing of the injunction might cause them in the 
event of the jdaintilTs’ suit being dismissed. 

Th(^ Advocate-Oeneral (.\rr, Paul), Mr. J. 1). Bell and Mr. Bonmrjee for 
the Appellanlys. 

Mr. Jackson, Mr. P/ulhps and ^Ir. Brans for the Hesiiondonts. 

The following cases and authorities wore cited : 

For the Appellants : Farnia v. Sihorlock ((» De (lex. M. G., 214), 
lilackirell v. Crahh (.*U) L. .1., Oh., 501), Wootlani v. Ratcliff (I IJem. I't M. 250), 
Wheeler d Wilson Manut'achn'ing Co. v. Shakespear (30 L. d., Ch., 3()), Adams 
on Trade-Marks, p. 17, /Vnv/ v. Tnirtiit (B Heav., (iB, 418), Uraham v. Bustard 
(1 Hem. A M., 447), K/nahun v. Bolton (15 Ir. Ch., 75), In re Mitrhiirs Trade- 
MarkiAb 1j. J., Ch., S7B), Tardy. Fostei (1j. H.. 7 Ch. Ap., BID, Anisu'orth v. 
Walmsleij (L. li., 1 Kq., 51H;, Buc'qcss v. Bun/ess (22 L. J.,Ch., B75), Blanchard 
[422] V. Hill (2 Atk., 4vSl). Ragnet v. Fiudlaler (L. H., 17 Kq., 20), Motley v. 
Doirnmnn (3 Myl. Sc. Cr., 1), Baron v. Jones (4 Myl. I't Cr., 433), Welch v. Knott 
(4 Kay. Sc J., 747), Batty v. JhH (1 Hem k M., 2()1), Singer Manufacturing 
Co. V. Witso7i (L. R., 2 Ch. D., 434), and Ohearin v. Walker (K. K., 
5 Ch. 1) , 850). 

For the Respondents: Mr Andrew v. Basset (33 U. »!., Ch., 5G1), Seixo v. 
Provezende (L. R., 1 Ch., 102), /l///sweor^/t v. Walmsleij (L. R, 1 Kq., 518), 
Raggei v. Findlater (L. R., 17 K(|., 29), Singer Manufacturing Co. v. Wilson 
(L. R., 2 Ch. J)., 431). Wothnspoon v. Curne (K. R., 5 H. L., 508), The 
Leather Cloth Company v. The American Leather Cloth Company (33 L. J., 
Ch., 190, S. C., II fl. L.C., 523, at p. 53H), flail v. Ban'ov-) (33 L J.. Ch., 
204), Chappell v. Duvidson (2 Kay. A. I., 123), Sykes v. Sykes (3 K. k C., 541), 
Ford V. Foster (L. R., 7 Ch. .Vp., Bll), Croft v. Day (7 Keav , 85), Franks v. 
Weaver (10 Reav., 207), and In re BarroiFs Trade-Mark^ (Jj. R., 5Ch. D.,353). 

In reply: — Colonial Life Assurance Co. v. Home and Colonial Life 
Assurqjice Co. (30 Heav., 548), Lee v. Haley (30 G. Ch., 284), Cory v. 
Yarmouth and Norwich Railway Co. (3 Hare, 503), and Harrison v. Taylor 
(11 Jur., N. S., 408). 

The following judgments were delivered : — 

Garth, C. J. — I am of opinion that this injunction \vas properly granted ; 
but in order to make its meaning more clear, I think the form of it should be 
slightly modified. 

There is no doubt, 1 conceive, as to the law of the case ; and there is but 
little diflerence between the parties as to the actual facts. The difficulty, if 
there be any, is to ascertain the fair and reasonable inference which wo ought 
to drW from those facts. J propose dealing with the matter at thi.s stage as 
shortly as I can, in order to avoid prejudicing the defendants’ case at the 
hearing [423] of the cause, when the Court may probably be supplied with 
fuller materials than it has at present for ascertaining the truth. 

For the present purpose it appears to me suflicieRtly established that the 
plaintiffs, Messrs. Nicol, Fleming k Co., have, for several years past, been 
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selling a particular cloth in the market, which h'ls obtained celebrity there, 
and become readily saleable : that this cloth is known to the public by certain 
marks wliich are described conspiciiously upon it, and especially by the number 
‘ 2008,’ which is printed upon each piece in large figure*, and in a particu- 
lar position and combination ; and that the defendants, ^lessrs. Ralli and 
Mavrojani, having imported similar cloth obtained from the same man ufactorj|r, 
have had marks impressed upon their cloth in a combination gonorfClly 
resembling tliat used by tlie plaintitTs, and esi)eciallv introducing in a similar 
position and in figures of the same siz(3 and character tlie number ‘ 2008,’ 
avowedly for the purpose of giving their clofh a saleal)J(f quality in the market, 
whicli it would not otherwise ])ossebs. Thus far there is no dinerence l)etwefin 
the parties as to the facts. 

The defendants say that the plaintifTs ‘ire entitled to no monopoly of the 
sale of clotli in question ; that they are not manufactunsrs of it ; and that they, 
the defendants, have as much right to obtain it from tlie manufactiirevs, and 
sell any quantity of it in the market as the plaintitTs have. Tlii-^ is, of course, 
perfectly true. Rut the question is, whether, for the inirpose of giving ttie 
cloth a saleable quality, tlie defendants have a right to use tliese marks which 
undoubtedly are in some esscntifil particulars an imitation of marks which have 
hitherto been used exclusively by the plaintifTs ? The defendants say that 
they have not adopted either the plaintiffs’ nnmr or their Imdc-viark proper, 
which is a turtle ; tiiat they describe on the cloth their own name and trade- 
mark, which is a rose. They admit that they use the numlier ‘ 39 ’ in the 
same configuration, and for the same purpose as the plaintiff's use it, viz., to 
denote that each piece of cloth is 89 yards in length : and they claim a right to 
use the number ' 2008 ’ as merely conveying to the public that the cloth which 
they sell is of the same quality as the plaintiffs’. 

[424] The plaintiffs, on the other hand, say, that this combination of 
marks, although differing from thciirs in some respects, is undoubtedly a close 
imitation of it ; and that by using'tliis combination, and more especially liy the 
use of tlie number ‘ 2008,’ which is admitted to he the main descriptive feature 
which renders the cloth saleable, the defendants would lead the public to 
believe that the goods which they are selling are goods imported or sold by the 
plaintiffs' house. Tlws is the real ])ith of the case : anti here it is that the 
Court is called upon to draw^ a fair and reasonable inference from the facts, if 
the defendants’ combination is so different from the jdaintiffs’, that the public 
could not reasonably be deceived by the use of it, or if the number ‘ 2()Cf8 ’ was 
merely a manufacturer’s number, or was used generally b> the trade to desig- 
nate a particular kind or quality of clotli, no doubt the defendants would have 
as much right to use oitl^er tlie combination or the number as tlie plaintiffs. 

Hut, on the other hand, if the object of the defendants in using this 
number and in imitating the plaintiff’s’ combination is, or if the natural conse- 
quence of their doing so would ho, to induce the public to believe that the goods 
which they sell were imported by% or came from the plaintiff's’ house, then I 
consider that, in point of law, tho defendaitts would not he justified in thus 
deceiviuq Die public to the plaintiffs' prejudice. 

Now, in determining this question, I think we ought to consider in the 
first place, how it was that the defendants came to use these marks at all ; and 
in the next place, who and w’hat the huvers of these goods are, and how and by 
what considerations they are likely to bo inffuenced. 

First, then, the evidence in the case explains very clearly to my mind how 
it was that the defendants came to use tliese marks. From the 7th paragraph 
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of the affidavit of Mr. Westerhout, the plaintiffs’ aslbi^tant, and the affidavit of 
Bholanath Khettry, the broker, which he made on behalf of the defendants, it 
appears that, in the years 1875 and 1876, Bholanath was employed bv the 
plaintiffs to sell this cloth for their He well knew the estimation in 

which it was held in the market ; he knew that it was saleable only by marks 
used by the plaintiff’s ; and when [42dJ he left the plaintiffs, and began to act 
as^ broker to the defendants, he was asked in the market for these same 
goods which he had been selling previously for the plaintiff's and as their 
goods ; and he then advised the defendants to buy similar cloth from the 
manufacturers, and to have it marked in their own way. It is clear to me 
that it was through this man’s advice, though he does not actually say so, 
that the defendants had the number ‘:2008’ printed on their goods and that 
their combination of symbols was made in such a form as to imitate that of 
the plaintiffs’. 

It must here be borne in mind, and it is, in my opinion, a most material 
feature in the case, that the number ‘ liOOB ’ was a symbol used exclusively by 
the plaintiffs and impressed only upon goods which came from their house. It 
was not a manufacturer's number : it was a symbol, the use and meaning of 
which was not known to the defendants, and is not now known to the Court. 
It was known to the plaintiffs only. The defendants chose to say that they 
understood it to notify the quality of the cloth, and they say this because other 
cloths of different qualities sold bv the plaintiffs are marked ‘ 2006 ’ and ‘ 2007 
but this is a mere conjecture on their part ;and they do not profess to understand, 
nor can they in fact know, the true origin or meaning of that symbol. If they 
had used the words, — ‘ 1st. quality ’ or ‘2nd quality,’ or such an expression as 
‘ superior ’ or ‘ superfine ’ or ‘ super-durable.* thev would have used tenns which 
are intelligible to all the world, and the use of which could not be calculated 
to deceive. But the number ‘ 2008 ’ is a peculiar symbol which, like a ‘ lion ’ or a 
‘ tree ’ or a ‘ flower,’ would convey a particular meaning to the plaintiff’s them- 
selves, but to no one else, and which could only liave been used by the defendants, 
because it had been used by the plaintiffs in the sale, of this cloth. Now then, let 
us see, secondly, who were the buyers of tlicse goods in tlie market, and wiiat 
considerations influenced, or were likely to influence, them in making their 
purchases ? The buyers and consumers of this class of gftods, would be, for the 
most part, the native public - people who, jib a rule, cannot read or write English; 
W'ho would scarcely distinguish the name of ‘ Nicol, Fleming k Co.’ from tliat 
of ‘ TlaTli and Mavrojani,’ and who cerfainlv could not understand, even if they 
could read the r4263 word ‘ trade-mark.’ They might jiossihly, if they examined 
the print carefully, distinguish between arose and, turtle ; hut what they would 
naturally most he guided hv is the general appearance of the combination 
described on the cloth : and it is admitted, according to the evidence on both 
sides, that the most distinctive mark in that combination was tlie conspicuous 
number 2008 by whicli name ‘ do hazar at,' the cloth itself was known in the 
market. 

From these considerations it appears to me that the fair and almost 
necesgary inference to be drawn is this : — that as the plaintiffs, for a period of 
five years, had been the only persons selling this cloth in the market by these 
distinctive marks, and as, during that time, the cloth had obtained peculiar 
value and celebrity in the eyes of the public, who had learnt to place faith in 
the goods so marked and sold by the plaintiffs, the u.se of these marks upon 
similar cloth by the defendants would be calculated to deceive the public into 
the belief that the goods which they V7ere buying were the goods which they 
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4iad bought for years before imported and sold by the plaintiffs ; or, in other 
words, would naturally lead them to suppose that they were buying goods which 
came from the plaintiffs’ house. 

• 

Jn coming to this conclusion I do not think it necessary in this particular 
case to go narrowly into the question, whether the whole, or any, and if s^ 
what, particular part of the plaintiffs’ combination is to be considered as 
* trade-mark proper ’ 1 think that, considering wlio and what the buyers of 

these goods are, they would understand very little of what was a ‘ trade-mark 
proper' I only say that if the imitation of the plaintil'fs’ inarks^generally, or 
of the use of the number ‘2008’ in particular, would * 1)0 calculated to deceive 
or mislead the public, the defendants ought to be restrained from such use or 
imitation. 

It was urged upori us in argument by the defendants’ counsel, that, by 
confirming the judgment of the Court below, wo should be imputing direct 
fraud to a firm of respectable merchants, and exposing them to obloquy and 
odium in the commercial world, before the cause itself iiad been finally determined; 
and we were, therefore, much pressed to dissolve the injunction, and merely to 
[427] require the defendants to keep an account of their sales until the hearing. 
But I confess it seems to me that, in using this argument, the learned counsel 
have done theii clients an injustice. I have no reason to suppose that, in 
using these marks, the defendants knew that they were committing a fraud, or 
doing the plaintiffs any actionable wrong. I dare say these gentlemen may 
have carefully considered -nay, I think it not impossible that they may have 
taken advice, — as to how’ far they might use these marks without infringing in 
anv way upon the rights of other people. J3ut tliey have done what many 
honest and good men have, under similar circumstances, done before them,-- 
ikexf have made a mistake without any evil intention ; and this Court is 
bound to prevent them until the rights of the parties have been finally 
asceitained at the hearing from repeating it. 

In this particular case I do not think that their keeping an account of 
sales would he a sufiicient protection to the plaiiititfs, because if the defendants 
were allowed to use these marks in the market for several months in order to 
sell their clotli, they would become as well known in the market as importers 
and sellers ot the cloth as the plaintiffs, and so the vi'’’y mischief which the 
injunction is intended to guard against would have been eti'ected. ^ 

J think, therefore, that this appeal should bo dismissed, and with costs on 
scale 2 , but that tlie form of ihe injunction should l)o varied thus : — 

• 

Order, that the defendants be restrained from selling any cloth impressed 
with the combination of marks described in Exhibit I), annexed to the aflidavit 
of Alexander Wesberhout, or any ether combination resembling that used by 
the i>laintitfs, and especially from using the number ‘ 2008 ’ in any such 
combination. 

MaPkby, J. — In this case I have had some doubt whether it is desirable 
to express my views at length, but upon the whole I have come to the conclusion 
that 1 ought to do so. 

The plaintiffs and defendants are both merchants in Calcutta, and both are 
in the habit of importing largely goods knowm by the name of grey shirtings from 
Manchester, which the?? sell chiefly to native dealers in the bazar. These grey 
■shirtings are delivered by the manufacturers to the correspondents of the 
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C*28] parties at Manchester unmarked, and the outside fold of each piece is 
there marked by the correspondents of the firms here. There has been for 
some time a {»oneral similarity between the marks in use by the plaincifl's and 
those in use by th^ defendants. Tlid general ciiaiacter of the marks in use by 
both the firms is as follows : — at the top is a ?*reen paper ticket pasted on the 

S h with a device thereon, and the name of the Manchester firm in Flnf^lish, 
two or tlireo native lanj^uaj^es, well anown in the bazar; beneath this is a 
device similar to tlie device on the tickoc impressed hv a stamp upon the cloth 
itself : beneath this afjain the name of the Mancliester firm in larj^e Knf^lish 
letters {which, in the case of the defendants, is the same as the name of their 
fivm here) ; lower down the fii*ures 39, hoin^ the nuinher of >ards in each piece, 
and lowest of all a nuinher which fjenerally sif'nifies the quality of the cloth. 
About five years aj^o the plaintitts ho»an to sell grey shirtinf»s, each jiiece of 
which was marked at the bottom with the number 2()0H. Some time in 
the year 1H7G the defendants commenced selling grey shirtings hearing tlio 
same number. The plaintifi's thonmpon complained that the defendants were 
infringing their trade-mark, and required them to desist. Tlie defendants 
signified their willingness to make some alterations in the marking of their 
cloth, but insisted on retaining the number ‘i200S.* The plaintiffs were not 
satisfied with t’nis, and tlie present suit was accordingly brought. When 
the plaint was filed, the plaintiffs applied for. and obtained an interlocutory 
injunction, restraining the defendants from using their trade-mark, and it is 
against the order granting this injunction that the present appeal is hrouglit. 

I am not aware of any previous case relating to trade-marks as used by the 
traders who are importers only : hut I see no reason why there should not he 
such a trade-mark. If the law declares, as it clearly does, that no man has a 
right to put off his goods as the goods of a rival manufacturer, it seems to me 
to follow, that no man has a right to put off his goods as the goods of a rival 
importer. The confidence reposed in the skill, care, and honest v of a ])arti- 
cular firm may give a special value to goods imjiorted by them. The question is, 
did the defendants put off goods imported by themselves as goods imported by 
the plaintiffs ? 

[429] There is no question here as to the quality of the goods sold by the 
defendants under this number, being the same in quality as tlie goods sold by the 
plaintiffs under that number. Nor is there any question of the right of the 
defendants to sell goods of tfiis fiarticular quality, which may he bought at 
Manchester hy any one who chooses to pay for them. 

The plainiiit's claim the whole of that which , is impressed upon the outside 
of each piece of cloth as their trade-mark. How fai» they can do this 1 shall 
have to consider in dealing with another part of the case. Conceding for a 
moment that it would he possible for the plaintiffs to make out this daim, it 
seems to me to be clear upon the evidence that the only infringement of which 
they can complain is the use of the number 2008. They have themselves pro- 
duced a piece of cloth, with respect to whicli one of their own witnesses makes 
the following statement ; — “ That I am informed, and verily believe, that, up 
to a \pry recent date, the defendants ha^e been selling similar cloth, hut with a 
different number, namely ‘ 177 ’ instead of the number ‘ 200B ’ now adopted by 
them, the character of the figures being in themselves dissimilar ; and that the 
words ‘ iialli and Mavrojani ’ were then printed in a different style of lettering 
to what they have now adopted.” A piece of cloth hearing the above-mentioned 
number '177* and sold hy the defendants hrf ore thay* imitated the plaintiffs 
trade-mark as hereinbefore mentioned, is hereunto annexed and marked with the- 
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letter B. (see p. 10 of Mr. Westerhout’s affidavit). If tlie piece of cloth here 
referred to he looked at, and the mark on it compared with that now in nse by 
the plaintiffs, it will be seen that this statement really reduces this infrint^eraont 
to the substitution of the ‘ 2008 ’ for No. 1T7. ^ 

The meaning which the plaintiffs attach to the figures ‘2008’ has n.ot beei^^ 
disclosed hy tlicm, hut it is clear to me from these affidavits that, whate;/er 
meaning the plaintiff's may attach to these tiguies, they are treated hy the 
imhlic as a quality mark -whether as a quality mark of importation, or as a 
quality mark of manufacture only, 1 shall consider hereafter. It •is also clear 
that considerable value is attached to this mark as a m?irk of (pialitv bv huyoHs 
of this description of cloth. It is, more-[430]ove'-. not shown that any other 
firm in Calcutta imports clotli bearing tliis number exce]»t tin* phiintiffs, and 
(recently) the^delendants, hut the plaintiffs themstdves inqiorl grey shirtings of 
a slightly different description bearing the Nos. 2007 and 2000. 

As 1 understand the law upon this subject, no trader can complain against 
a rival trader in regard to any announcement he makes concerning the goods 
wliicli he sells, so long as 110 statement is made which is untrue, or calculated 
to mislead. Hut besides making use of ordinary language and their own names, 
in order to announce to the public what the> wish to make known with respect 
to their goods , traders are in the habit of resorting to a vavietv of devices in 
order to catch the eve of the public, and to represent to tliein in a striking 
manner what tho> wish to announce. Sometimes they w’raji their goods in a 
fanciful cover, sometimes they impress upon their goods a fanciful name, at 
other times a fanciful plant or animal ; ami wlum a trader specially selects and 
appropriates to himself for tho jmrjiose of distinguishing his goods a device of 
this kind, that device becomes his trade-mark proper, and no one else is 
allowed to use it. But if, without any such special selection and appropriation, 
the goods of the trader do in fact liajipeii to bear some particular mark, and 
this mark has come to be associated b> the public with this trader’s name, so 
that all goods bearing that mark are supposed to come from him, then also the 
law will not allow any person to use a mark of tliis latter description any more 
than it will allow him to use a rival trader’s trade-mark proper, and for this 
reason, because in either case there is made, or there is assumed to be made, a 
rojiresentation to the public which is false, namely, that the goods which are 
the goods of one trader are the goods of another. Hut this distinction has 
boon drawn between those tw'o cases. If it he shown thau a trader has irjriiiged 
a rival trader’s trade-mark proper,— that is to say, the mark which another 
trader has specially selected and appropriated for the jiurjiose of distinguishing 
his goods, — the Court will, witiiout further evidence, at once interfere, taking it 
for granted that such a ploceeding is calculated to deceive the public ; wdiereas, 
if the mark he one which has not been specially selected and approjiriated hy 
the tracer [431 ] for this purpose, evidence must he given to show that the 
mark was so understood hy tlie public as to make it clear that the proceeding 
had either deceived, or was at least calculated to deceive, the public. Alarks of 
both these kinds are usually called trade-marks, and the distinction between 
tho tw^o cases is not one of principle, but it is one wdiich is convenient when 
examining tho evidence hy which it is<*sought to prove the infringement. • 

Now dealing wdth the question whether the figures ‘2008’ wore part of the 
plaintiffs’ trade-mark proper, I think upon this evidence it apjiears that they 
were not. The plaintiffs themselves have, as 1 consider, told the public with 
sufficient accuracy what their trade-mark is, to enable us to say with certainty 
that these figures were no part of that device, which they themselves had 
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specially selected and appropriated for the purpose of distinguishing their own 
goods from those of other traders. 

It is. as is well known, a very common custom amongst traders, when 
they adopt a particular device in order to distinguish their goods, to announce 
toto the world that they have done so by attaching to the impression of this 
a!?yice upon tiieir goods the word ‘ trade-mark.' This is a notice to the public 
of what their trade-mark proper consists, and to other traders not to use it. 
Such a notice greatly assists the trader, who has adopted the device in the 
appropriation of it to himself. Hut a trader who gives such a notice must, I 
think, be understood to confine his trade-mark proper to what is reasonably 
covered by the words. Now it ajipears that tlio plaintiffs have, in conformity 
with this custom, made ah announcement to the world of what their trade-mark 
consists. Upon the piece of cloth produced by them and marked according to 
their present fasliion, the word ‘ trade mark ’ appears twice — once upon the 
stamp impressed upon the green paper pasted on to the cloth, and once upon the 
stamp impressed upon the cloth itself. In both cases the words are attached to 
the figure of a turtle in the centre of a star. I think it is quite clear, therefore, 
that what the plaintiffs iiave represented to the world as the device by which 
they designate their goods is this turtle in a star. What I think is the reason- 
able construction of the plaintiffs' own announcement, at any rate, I cannot, 
by any construction of those words, extend so as to cover the figures ‘2008’. 

[432] The figures ‘ 2008 ’ hhorefore not being any part of the plaintiffs’ 
trade-mark proper, we Iiave then to consider whether these figures have been so 
associated with the plaintiffs’ name as to indicate, in the understanding of the 
public, that goods of tliis description bearing this number came from their firm, 
and whether the use of these figures by the defendants is calculated to deceive 
buyers of ordinary intelligence. This is the most favourable way of putting 
the question for the jdaintiffs. I am not sure that it is not a little too 
favourable : but let that pass. Now, if I had to decide this case finally upon 
the evidence now before me, I feel hound to say that I can see no evidence that 
these figures have been so associated with the plaintiffs’ name. It may perhaps 
be known in the bazar that the plaintifis are in the habit of importing and 
selling this particular kind of grey shirtings. There is also ample evidence 
that they have preference for this particular kind of grey- shirtings, hut there is, 
as far as I can see, no evidence that thoN like them any tlio better because the 
plaintiffs import tliem, or that the figures ‘2008 ’ are understood hv any one to 
signify^ that the plaintiffs had in fact imported them. It seems to me that all 
the evidence in the case, ])articuhir!y that of the plaintiffs’ own native witnesses, 
goes to show thrtt these figures arc understood by buyers t o indicate the quality of 
the manufacture, and that only, and that they are not supposed to have anything 
whatever to do with the importation. As to any deception of the public, of 
course, no one acquainted with all that is marked upon these goodafcby the 
defendants could ever suppose that the cloth sold by the defendants was 
imported by the plaintiffs. The name of the defendants' firm is stamped upon 
the goods several times in a variety of languages, European and oriental ; 
and all the native brokers, who have given evidence in the case, state them- 
selves to be acquainted wdth the whole oJ[ the marks. They could not, therefore, 
have Tbeen deceived as to who were the importers, and they do not pretend to 
say that they wore so. But it is said that these goods are sold by the brokers 
to persons of less intelligence who would not read or would not understand the 
whole of the marks, and whose eyes would be caught by the figures ‘ 2008 ’ only 
This is quite reasonable, and may be assumed; still what dh the witnesses say; they 
say that native [433] purchasers buy the cloth by the number '2008', and not 
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from any examination of the nature or quality of the oloch. That, however, as I 
understand the law, is not sullicient. The plaintiffs, 1 will assume, first adopted 
the combinaiion of figures ‘ 2008’, and attached to them some meaning, which is 
a secret. The ])uhlic have attached to these XYords the same or another meaning, 
namely, that they indicate that the cloth so marked is of a particiil.ir quality. 
Where is the false representation, which is an essential oleTnont of the pliiintiffs/. 
case, in the defendants’ use of these figures? If the meaning to tlie public of 
these figures, when expressed in full, is no more than this, “ it is hereby repre- 
sented to the public that this piece of cloth is of a certain (]Urility,” then every 
trader in Calcutta has a right to make this representation, and make it by any 
words or symbols that he lik(3s. There can he no exclusive r'glit to make 
such a representation, or to make it in any i^artioular manner. If. indeed, 
the meaning of tlie figures as understood l>y tlu; ])uhlic is tliis — “it is 
liereby re})resonLed that tliese goods wore ira[)orted l)y Mesr^rs. Nicol, I’leming, 
k Co., ” tliat would he (piite another matter. Hut that is what I do not see 
anywhere stated in the evidence. 

If, therefore, this suit were now before me for final determination, I should 
feel compelled to say that, in mv opinion, the jdaintifVs had not made out even 
a prund facie case. Hut it will ho a manifest inconvenience if, upon this inter- 
locutory application, there should be a difference of oi)inion, giving the jrartios 
a right to a second appeal before the suit is heard. That is clearly not 
desiral)le. I think, therefore, that upon this interlocutory application, I am 
justified in yielding my o])inion to that of the Cliief Justice and Mr. Justice 
Macpheuson, and not expressing any formal dissent from the ludgmontof the 
Chief Justice, which substantially dismisses the appeal. 

Appeal dihmiHHcd, 

Attorneys for tlie Appellants : ^lessrs. Sandcraon d' Co. 

Attorneys for the Kespondonts : ^lessrs. Chaunirell, Knowles, & lioheris. 


NOTES. 

[TRADhI-MAEK. 

I. THE HEADNOTE < 

S(*c tin.* rtm.irks of IjATTY, J., in Jlviuiiivr v. Ilrr,::, (I'JOO) '2h Hoin., upun t’le head- 
note Kxtr.iet.s U-fii given in tlu* footnote .it p. 

II. TRADE-MARK NEED NOT NECESSARILY BE INDICATIVE OF ACTUAL 
MANUFACTURER- ’ 

“ 1 am not aware of anv pveviou-i case relating to trade-inarkh as used h\ the traders who 
are importers only : hut 1 see no reason why there should not he such a tiiide-mark. If the 
law declares, a.s Jt clearly does, that no man has a right to pnt off his good', as the goods of a 
rival manufacturer, ii seems to me to folh)w, that no man has a right to put off his goods as 
thegood.s of a rival importer .” — Ver MAUKHY, J., at 4‘2H. 

It is now settled law, that a trade-mark may appertain to the goods of persons other 
than the actual Manufacturer : — 

Taylor v. Vtrnsavii, (1882) 6 Mad., 108 ; Jn re Apolhnnris Co. (1891) 2 Ch., 18G at 226, 
230 ; Robimon v. Finlay, 9 Ch. D. 487 ; In re Sukes, (bleacher), 43 L. T. N. S., 02G. 

It may indicate some ciher person who has imparted some portion of its value to tho 
finished goods. 
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III. IMPORTER’S HARKS, WHEN PROTECTED, WHETHER HE CAN OBTAIN PRO- 
TECTION FOR THE MANUFACTURER’S MARKS— 

Sealialhv. Fleming, (1878) 3 Cal., 417 (the headuole on this point is misleading); Taylor 
V. Virasavn^ (1882) C Mad., 108 ; (li*00) 2/> Bom., 4t53"- -3 Bom. L. R., 1. 

lY. THOUGH USeA FOR HARKING GRADATIONS OF QUALITY. IF THE MARKS 
, SERYE TO INDICATE THE PRODUCTION OF A PARTICULAR PERSON, PRO- 
TECTION IS GIYEN— 

Ralli V. Fleming. 3 Cal., 417 ; llir&t v. Denham^ L. R., 14 Eq. 542 ; liansome t. 
(traham, 51 L. J. ch., 897 ; Wood v. Lambert, 82 Ch. I). 247 ; Taylor v. Virasavn (1882) 0 
Mad., 108 ; (1904) G Bom. L. R., 407. 

V. NUMERALS. WHETHER, BY THEMSELVES, CAN BE TRADE-MARK— 

Itnlli V. Fleming (1878) 3 Cal., 117 ; BarUnr v. Gobindravi (1897) 21 Cal., 301, 

Yl. INFRINGEMENT— 

Should be of essential part or of combination ; colourable differences do not matter : — 
<1878) 3 Cal., 417 ; (1893) 17 Bom.. 5S1 ; (1907) 31 Cal., 495 , (1902) l\ R. No. 55 ; (1904) 15 
M. L. J., 45. 

Yll. TEST OF INFRINGEMENT- 

(rt) The test is the likelihood of ordinary purchaser* purchasing with ordinary caution 
being likely to bo misled , — 

Singer Mann ftiiuring (ki. v. Loog (18S2) L. R.. 8 A. C., 15; Puwell \\ Jiirmuigham 
Yinegar lireu'cry Co., hid. (1897) A. C., 308 ; FayUm v. Sncdling (1901) A*. C., 308. 

(5) The adoption of an\ mark which will cause hih goods to bear the same name in th« 
market : — 

Otr-Fv'ingA Ci>. v. JoUnstini A ('o. (1882) 7 .A. C., 219, lledilaioay v. Bnnham (1890) 
A. C , 179 at 204. 

(c) The Court has regard to the of cu'^tomer.'^ who would bj likely to buy the gooiK 
ill respect of which the infringement is alleged 

(1878) 3 Cal., 417; (1904) 15 M. L. J . !5 ; 1 1907) 3 4 Cal. , 195.] 


[434] T/ie Uh, oth, tdh and 11th Fehruary, 1S7S. 

Present : 

Sir Kichard (;akth, Kt.. Ciiiee Jcstk e, and Mr, Justice Mahkbv. 


In tlio niiiUcv oC rinbica Nuiuiun IJiswas (an Insolvont). 

[ iC. L. R . 561] 

InsolvdLt 1 . ' (IJ and l'/c7., C*', ), s. - iiBieMi'ni of (h.ynilrd Title — 

Vohuiku !/ Conveyance- - I’i Kh i., c. o. 

Where an order had been madcMinder s. 2ri of ihe liisolseut Act calling on a certain per^^on 
to show cause why she should not handover to the OHicial As-.ignce money vvliieh it wa.s 
alleged thti in.solveiit had paid to liershortK before hi" insolveiie.y, under cireiiinstances which 
might make the transaction v(*id against the creditors. Held, m the Court below, that the 
transaction was a gift, and under ihe circumstances, void as against the creditors within the 
Statute 13 Eliz., c. 5. Held alM\ that the word ‘ property ’ in s. 2G of the Insolvent Act 
includes money. 

Held on appeal, that the inattcr was not one which could properly be dealt with under 
the 20th section of the Insolvent Act, as it involved dilliciilt questions of title. 

Avpeal trom an order of Kennedy, J., sitting as Commissioner of the 
Insolvent Court, dated the 8th of September 1877. The order was one made 
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under s. 26 of the Insolvent Act^ directing one Surno Lhye to pay and deliver 
forthwith to the Official Assignee the sum of Es. 11,033 and certain jew^ellery, 
which it was alleged formed part of the assets of the estate of the insolvent 
Umbica Nundun lliswas, and which he h^d shortly before his insolvency made 
over to Surno Bhye. ® 

Umbica Nundun was adjudicated insolvent on the l^lth of March, 187f, 
and filed liis schedule on the 13th February, 1877, when it appeared that^iiis 
liabilities amounted to Es. 75,800 and the assets about Es. 4,000 only ; that a 
sum of Es. 41,000 in addition to jewellery of large value liad been given to 
Surno Bhye, as to whicli it was objected that they were made over under such 
circumstances and for such expenses as would bo void as against the creditots. 
Among the items was one of Rs. 11,000 for the lepairs of Surno Bhye’s house. 
It was found also that a release had been executed l)ctween Ihe insolvent and 
Surno l>hye on tlie 2()th of .lanuary, 1H7G, less than two months before he was 
adjudicated insolvent. The insolvent and Hurno Bhye and otfier witnesses 
wore examined v/va voce in the matter, and on the 3rd of May, 1877, at tlie 
instance of the opposing [t3S] creditors, IMessrs. FJandford and Crew, it was 
ordercid that Surno Bhye should hold and retain, subject to the further order 
of the Court, Es. 22,033, being a portion of tlio sum received by hei‘ from the 
insolvent, arui the jewellery received bv her from the insolvent ; and it was 
further ordered tliat Surno Bhye should attend before tlie Court to show cause 
wh\ sliu should not make over to the Official Assignee the said sum of 
Es. 22,033 and the said jewellery as being assets belonging to the estate of 
tlie insolvent. 

Cause was accordingly shown and the order now appealed from was made. 
Kbn.nkdv, J., sitting as Commissioner of the Insolvent Court, delivered the 
following judgment, from which the further material facts fully aiipear:-- 

Mr. Piffard and Mr. Jackson for Surno Bhye. 

^Ir. Ut)unerj<:c for ^lossrs. Ilandford and Crew. 

Kennedy, J. — In this case; which comes before the Court under the 
peculiar powders conferred by the Insolvent Act, s, 26, 1 am unahlo to see liow, 
consistently with well-established principles of law, 1 could iiormit Surno Blue 
to retain the entire sun of money which lias eomo into her liaiuls : iind although 
there i*. not, so far as I am aware, any case to he found in the hooks jirecisely 
siniihir in its circumsttmeos, I think tliat tlio principles of the two cases 
nientioriod by ^Ir. 3 V(’KSON accurately define niv (lut\. ■* 

Surno Blna; is, so far as I can discover, one of the piincipal, if not the 
piineijial, Hindu daneiiig gwd in Calcutta, ami though past her first >ouLh, 
retains considerable attnfetions of appearance and manner. The insulvmit, who 
seems to have succeeded to considerable projierty within the last few years, took 
her into his jirotoctiori three or four y(*ars ago, and would appear to have 
become completely subdued by her fascinations. Ajiparently, tlu‘ last fragment 
of jiroperty which he possessed was a zemindari, which, on the 31st ^lay, 1875, he 
sold to (lohindo and Kistonath Coondoo for Hs. 50,000, out of which ho paid to 
Chunumull and Kallychurn JoluiiTy Es 5,000 on account of a [436] debt probably 
for jewellery ; Rs. 4,000 ho paid for tho expense of the sale ; and the reiimiiider 
Es. 4 1,000, lie, on tho 3rd Juno, 1875, handed to Surno Bhye. In January, 1876, 
a document, called a release, was executed hetw^een them. J n February the insol- 
vent W’as arrested, and in March, 1876, adjudicated an insolvent on a creditor’s 
petition. He did not fije his schedule till Februaiy, 1877, and it then appeared 
that he had absolutely denuded himself of all property whatever ; that his 
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debts amounted to Rs. 75,000, and that at the time of this gift to Surno Bhye^ 
he was absolutely without further property, all or almost all of this large debt 
then existing. 

Surno Bhyo was examined under tlie provisions of the Insolvent Act, and 
the important parts of her statement are as follows : — “ My name is Surno 
JRhye. 1 know Umbica Nund Biswas. I have known him for the last 10 or 
“ 15 years. I can’t say how old he is. He kept me for two yenrs. He loft me 
“ after I was in his keeping about two years. He and 1 have signed a writing. 
“ It related to Rs. 41,000, a gift to me : the particulars of my claim are all truly 
“ written in tlie pai)or signed. 1 first suggested the writing between us. I had 
“ received information at this time that he had become involved in debt. He 
“ never himself told mo that he was heavilv involved ; in fact 1 had no means 
“ of knowing his circumstances from any one hut liim. T heard ho w'as in debt 
“from him. He brought the money and said, ‘ Here 1 give you the money.’ 
“ We were in the best terms at this time. Ho did not tell me at the time where 
“ he got the money, but afterwards said he had sold a zemindari. I asked 
“ him where he got the money, and he said he had sold a zemindari.” Now' 
if there were nothing more in this case, I think it would be quite impossible for 
this lady to I'etain a pice of the money, for it was clearh a gilt at a time when 
the donor was in circumstances wholly insolvent, and must be taken to have been 
made with the intention to defeat and delay creditors ; as I am hound to pre- 
sume that the insolvent intended that which ho must have known to be the 
necessary and inevitable consequence of his act. 

As difficulties, however, thickened about the insolvent, this-rlady, appa- 
rently acting under the advice of Baboo Aushootosh [4373 Dhur, one of the 
most astute attorneys of this Court, obtained from Umbica Nundun the release 
mentioned in her evidence. 

The instrument recites that Surno had been under his keeping, and had to 
receive from him divers sums of money ; that, being unable to pay the same from 
time to time as they accrued due, lie promised to pay all her dues at once in a 
lump sum ; that at his special request she had pulled down portions of her house 
and re-built and repaired the same at a very lieavy cost ; that on the drd June 
he paid to Surno the sum of Hs. 41,000 on the distinct understanding that out 
of the same she was first to ])a> hcr.self the sum diuj to lier. It will he observed 
that tliis recital distinctly contradicts Surno’s own statement, hut she alleges 
this to have been a free gift, and she says that she was not aware of what her 
attorney wrote. The deed then recites certain i)ayincnts alleged to have been 
made by Surno for Umbica, and an agreement tliat the account should he .settled 
between them: and on their settling an account as in tlie schedule, it brings 
in Surno “as indebted to the insolvent in Rs. 133-9-0, which was alleged then 
to be paid to him, hut which, so far as I can discover, never got actually into 
his hands ; probably it was the remuneration of Jfaboo Aushootosli Dhur for 
his professional services. On examination of the account, I found items 
purely of gifts and bensfiUs to Surno and payments of .salary as mistress: all 
of which I thought so clearly voluntary, that as against the creditors they 
were absolutely void. I do not say that as to the rest of the case, I waa 
satisfied that Surno had made out a good or valid claim. I do not say 
that her liability to the estate may not be considerably greater, but that for the 
purposes of the procedure under the 26th section of the Insolvent Act, 1 think, 
according to the decree of the Appellate Court in In rc Dwarkananth Mitier 
(4 B. L. R., 0. C., 63), the case must be a simple one, and so far as to the 
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gifts and salary for prostitution, I think this case is absolutely simple ; that in 
spite of Mr. Jackson’s very ingenious argument, there is nothing to be said in 
support of these gifts. Mr. Jackson relies chiefly on the case of Ay erst v. 
Jenkins (IG L. R, 275), where Lord Spilbornk sitting f,or the Master of the 
Rolls refused to set aside [438] a deed of trust entered into on the eve of, and 
apparently with reference to, the celebration of a marriage, incestuous and voV^^ 
by Pjnglish law ; but his entire ground of decision was, that this was an attempt 
at the suit of the representative of the settlor to sot aside a transaction jwhich 
had been completed and carried out. not for the hen elit of creditors, because the 
case shows expressly that all creditors had hefjii paid off, hut for che benefit of 
those who claimed as volunteers. The case was one of active attempt to \jet 
aside a completed transaction, as being based on an illegal ti ansaction for the 
benefit of a yariiceps crun/nis, not to get rid of a transaction for wliich there 
was no consideration, for the benefit of creditors. Ho sets fort li tlio doctrines most 
clearly in page 282 as follows : — Most of the older authorities on the subject of 
contracts founded on an immoral consideration are colloctod in tho note to 
Benyon v. Ncttlefold (M. &, Gord., 94). Their results may ho thus stated : — (i) 
Ronds or covenants founded on jiast cohabitation, wlietlier adulterous, 
incestuous, or simply iminoial, are valid in law, and not liable, unless there are 
other elements in tlie case, to be sot aside in equity, (ii) Such bonds or 
covenants if given in consideration of future cohabitation nvo void in law, and 
therefore of course also void in equity- (iii) Relief cannot he given against any 
such bonds or covenants in equity if the illegil conside)vation appears on the 
face of the instrument, (iv) If an illegal consideration does not appear on the 
face of tho instrument, the objection of parttceps crimniis will npt prevail against 
a bill of discovery in equity in aid of the defence to an action at law. (v) 
Under some, hut not under all, circumstances, wlum the consideration is unlaw- 
ful and does not appear oti tho faco of tlie instrument, relief may ho given to a 
pariiCiips cnmims in equity, and in page 281 ho refers to Rider Kidder (10 
Ves. 3G0) ; apparently fully accepting Lord RIjDON’s doctj’ine with respect to 
such transactions being only void as against creditors. 

Mr. Jackson tried to show that the latter words of Lord SKLliOllNE’s judg- 
ment were adverse to that view, but on examination it is clearly not so. Lord 
UlDON first said, “ 1 doubt whetlier there is any instance of taking tho property 
out of her [439] hands, except as against creditors.” lie tlien goes on to show 
the grounds he had for suspicion that there was not a coTnj)lote transfer of such 
a character as to exclude the resulting trust. Then tlio property not being of a 
class which as the law then stood was attachable, ho seems to have had some 
difficulty as to whetherit was^a fraud on creditors, hut his decree directs inquiries 
which could only have been material, if it could liave been hold to be so. His 
reference to Dundas v. Dutens (1 Ves., 19G) cleavlv shows his moaning. But 
thq^ intervention of bankruptcy always was held to get rid of the difficulty as to 
non-liability of the property even where the i)Owers of creditors against debtor’s 
property had not been so much extended by statute as they now are. Gilham 
V. Locke (9 Ves., 612) puts the case for Surno as liigh as it can be put ; 
that is, that a bond without consideration creates a personal liability on the 
part of the obligor which may ho sufficient to take tho case outjof the 
statute of fraudulent conveyances in respect of any transaction really and 
bon fide entered into in satisfaction of liability on such a bond, but nothing 
of that kind is the case here. I am hound to hold that tho transaction 
here was wholly without consideration which the law can recognise, and that, 
therefore, it comes witliin the purport of the Statute of Elizabeth, which 
avoids such transactions when they affect creditors. 


1 CAL.—iaS 
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I assume all through this that there was a gift for the benefit of Sumo, not 
merely henami for the insolvent. I think it not improbable that this young man 
was so infatuated as to be willing to denude himself of everything in her favour, 
probably not unaffected by some delusive idea that she truly loved him, and 
that by the gift helfiad secured for himself an earthly paradise ; but looki ng at 
^JJie recitals in the release, there is much which may suggest a different view of 
^K^ase, and J by no means decide that this may not he the true view. 

As to the repairs of the house, liowover, they may possibly stand on a 
different footing. 1 feel myself quite incapable of affording complete belief to 
the statements of the witness produced by Surno, and her own statement is 
strongly against her [440] right, still T do not feel myself justified in exercising 
this peculiar jurisdiction except when tho case is perfectly clear. J therefore 
make the rule absolute only as to the other portions of the sura comprised 
in it, omitting the sum claimed for ro-huilding and repairs. I give liberty to 
the Oflicial Assignee to take such proceedings as ho may thinii proper with 
respect to the residue of the sum of Ks. J 1,000, as I have grave doubts as to 
some of the alleged pavmonts, ;ind also to sue for the sums included in this rule 
if he he so advised. 

1 think that the word ‘ property ’ in tlie 2r)th section is quite sufficient to 
include money. Ins. 24 there is an enumeration including money and clos- 
ing with the general words pro])orty, goods, and effects : in s. 2fi, stock and 
shares are ])laced under a particular pi ovi.sion ; in s. 20, all property, save the 
stock and shares mentioned in s 20, is made subject to this peculiar power. 

I think it hard to give to pro])e'*t> any moaning except that of the enumeration 
in s. 24, excluding the stock and shares. 

From this orclor Surno llhye appealed on the grounds that no order should 
have been made under s. 20 of the Insolvent Act, that section not being 
applicable to a case of this kind , that even if s. 20 applied, the rule should, on 
the evidence and on the Onding of the Commissioner that the property was a 
gift for the benefit of Surno Biiye, have boon discharged with costs. 

Mr. Jackson, Mr. Phillips, and Mr. Evans for the Appellant. 

Mr. Boniierjr/i for Messrs. Hand ford and Crew, the Opposing Creditors. 

Mr. Jackson. — There is no case which sliows that in a case like this, 
where money was actually paid and the transaction completed, it can be set 
aside. It is not like the case of a bond or deed ; the inference to bo drawn 
from tfie cases is that a transaction like this cannot be set aside. The 
learned Counsel proceeded to contend, --/.si, that under a. 2G of the Insolvent 
Act, the question of the validity of the gift as ag^iinst creditors could not be 
tried ; that the Statute of Elizabeth did nofc apply in such a case 

[4^^! j as this so as to render the gift void ; Jrd, that even if it did apply, a gift 
actually completed could not Ix) sot aside. ^ 

On the first proposition he contended that money was not included in the 
word ‘ property ’ in s. 26 ; that if it was included, it must be money ear-marked, 
specified, and set apart, and inasmuch as in this case the insolvent could not 
have recovered the money in an action of trover, it was not so ear-marked as 
to form part of his property ; that if it were included in the term ‘ property ’ the 
words of s. 26 showed that it w^as only property subject to the control of the 
insolvent whidh could be dealt with, and that this question was not one for 
trial and disposal uuder^s. 26. 

On the 2nd point the learned Counsel contended tlfat the money could not 
have been taken in execution, and therefore the Statute of Eliz. (13 Eliz., c. 6) 
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did not apply, and referred to Statute 1 & 2 Viet., c. 110, which makes money 
liable to attachment in execution in England, but which does not apply 
in this country. The following cases and authorities were cited : — aims v. 
Thomas (12 A. & E., 536, at p. 553), Barr&ch v. McCidloch (5 Kay. & J., 110), 
Duffin V. Furness (Oases temp.. King., 77), Wood v. Wood (4 Q. B., 307), 
Colhngridge v. I’axton (11 C. B., 683), In re Dwarkamcth MiUer (4 BrL. 
O.C., 63), Inre Ajudhia Prasad (7 J3. 1j. K., 74), May’s KnuiduJoiit Convoyahfies, 
426,377, Apersi V, Jenkins (L. R, J(; Eij., 27r)j, Rider Kidder (JO Ves., 
360), Reese River Silver Mining Co. v. Atwell (L. K., 7 Hq., 347), Robinsonv. 
Peace (7 Dowl., 93), Lott v. Melville (9 Dowl., 8H2). 

Mr. Bonnerjee for the Opposing Creditors contended that tlio case was one 
which could be dealt with under s. 26, and referred to the case of In re 
Fiilchand Johurri (unreportod), in which such a question liad heen gone into, 
lie also contended that this money was part of tlie proi)ert\ of the insolvent; 
that on the evidence there was not a gift within the cases cited on the other 
[442] side ; that if there were a gift, it was void by Hindu Law, 2 Colebrooke’s 
Digest, 181, V. 53 ; and that under the circumstances it was in iiny case void 
as against creditors under s. 24 of the insolvent Act. 

Mr. Evans, in reply, cited Eolcg v. Hill (1 IMnllijis, 399), iJeniyiies v. 
Noble (1 Mer., 529), Pennell v. DejjcU (1 l>e (lex. M. iV. (1., 372), Great Eastern 
Railway v- Turner (L. 11., H Cli. Ap., M9). 

The judgment of the Court w^as delivered by 

Garth, C. J Wo allowed the case to pruceed in tliu ho])e that, as the 
parties have already incurred so much expeiiMi and tiuuhle, we might have 
arrived at some satisfalitory solution of it, which might oliviato the i»rol)iihility 
of any further litigation. Hut the further we procooded the move dillicult and 
complicated the matters in dispute became , and wo could no longer doubt that 
both as regards the facta and the law, some very serious questions of title and 
otherwise are at issue between the parties. 

Under these circumstances, w’C felt that in the exercise of our discretion, 
wo should he wrong in attempting to settle so siuious a dispute in a summary 
proceeding under s. 26 ol the insolvent .\ct 

We believe that it has always been the practice of this Court to abstain 
from deciding dillicult questions of title under that section and to leave the 
parties to settle such questions liy a regular suit, and wc entirely approve of 
that practice ; see the case of In re IhcaikanaUi Milter fi H. L. K., 0. C., 63). 

The procedure under s. 26 is not calculated to elloct satisfactorily the trial 
of difficult questions of title. And our judgment, even if wo thought it right to 
decide the matter, would not bo conclusive. I’hthor partj might, if they 
choae, raise the same question again in a regular suit. 

Wo think, therefore, that this appeal should ho alliwed, l)iit we think 
that under the circumstances the rule (obtaiiw'd, as [443] v\e eonsider it was, 
at the instance of Mr. Bonnerjee s client) should bo dischargeil without costs 
on either side, it being quite understood that wo give no opinion as to the 
merits of the dispute. 

A ppeal allowed. 

Attorneys for Surno Bhye ; Messrs. Gliosc and Bose. 

Attorneys for the Opposing Creditors : Messrs. Orr and Harriss. 
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MANICK CHUNDER DUTT 1 ). 


[ 8 Cal. M3 ] 

The 4th and 7th January and llth February, 1876. 


' Present : 

. Sib Kichauu Garth Kt., Chief Justice, and Mr. Justice Markuy. 


Manick Chunder DuU Plaintiff 

Bhu^gobutty Dossoo Defendant. 


Hindu Ltnr - -Adofjiion nf only sint- -Sitdras. 

The adoption of an oiiU sow is inv.ilid according; to the Bpiigal school of Hindu law, and 
the prohibition applies :ih well to Sndra^ t'» tlui higher caslic.-.. 

Appkal from a decision of Kknnkdy, J., dato<l the litli of August 1877. 

The suit was brought to establish tlie adoption of the plaintiff, and for a 
declaration that as such adophid son ho was entitled to certain property. Tlio 
plaint stated tlnit, in April- May, the plaintiff, who was then of the age of 

eight months or thereabouts, and known by the name of Hari Doss Dey, was 
given by his father Nocoor Doss Dey, of Bow Bazar in Calcutta, a Hindu 
inhabitant of the Sudra caste, to Hajkrishna Dutt, of Sunkar Haidar’s Ijane in 
Calcutta, a Hindu of tlie sanir caste, and to liis lirst wife Kaliinonoy Dosseo 
(both since deceased), for the purpose of being adopted by them as their son, 
they having no issue of their own : and the said Rajkrisluia Dutt and Kalinioiu*.y 
Dossee then took the jdaintiff for the purpose ol adopting him, and in due form 
did adopt him as their son accordingto the manners, usages, customs, and laws 
applicable to tho Hindus of Jjowor Bengal, anrl gave liim the name of Maniek 
Chunder Dutt. 

* 

The plaintiff was admitted to be at tho time of the adoption tlie only living son 
of his parents, but it was argued for the [4443 plaintiff’ that, being of the Sudra 
caste, and the adoption having lioen completed, the adoption was valid. 

Kknnfjiv, J., referring to the decision in tlio case of Jiajn IJpmdra LaLl 
Boy V. Itani Prasannmiiayi fl B. 1j, K.. A. C., 221) decided by L. S. JacksoN 
and D, Mittkr, Jd., gave judgment as follows : - 

I ?lo not think I should ho justified in dissenting from the decision of 
Mr. Justice Mittkr on a question of this kind, oven if 1 were notin fact bound by 
the case as being the decision of the Apjiellate Court. Even if I were satislied 
on the facts, I should certainly not decide in favour of the plaintiff in tlio 
teeth of a judgment of tho Ajipellato Court, to whicli Mr. Justice MlTTKR was 
a party. 

Tho learned Judge also held tliat the adoiition was not proved. 

Mr. Bonnerjee and Mr. T. A. Apear for the Api>ellant. 

Mr. J. jD. Bell and Mr. Hill for the Respondent. 

jSr. Botinerjee contended that the adoption was not invalid. There 
is no authority that the adoption of an only son among Sudras is illegal, 
in Janokee Dcbea y. Gopaul Achorjeu (J. L. R., 2 Cal., 365) the parties were 
Brahmins. In Baja Upendra Lai Boy v. Bani Prasan7idfnhayt (I B. L, R., 
A.C., 221). it does not appear whether the parties We Sudras or not. There is 
no direct authority that such an adoption, when made, is absolutely void. 
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From the texts of Hindu law on the subject it would appear it was not invalid ; 
see Shamachurn’s Vyavastlia Darpana, v. 654, — “ The adoption of an only son, 
if jpade by the performance of the rites ordained in the Vedas, cannot be 
invalidated or set aside, althouijh it be ddemed not to he aji^ood one : to the 
effect is the note to v. 273, Colebrooko’s Digest, Vol. III. In Joymony 
Dpssee V. Sibosoonrhy Dosses (Fulton, 75), it was hold that an only soi^ 
might be adopted : there tlie parties wore Budras, and a distinction was 
drawn between Brahmins and Sudras, though that was only as to the perform- 
ance of the ceremonies of adoption. [44S] The cases of Vnn'apcrmall PiUay v. 
Isarain Pillay (1 Rtr. Notes of Madras Cases, see p. 106), The Rajah of 
Tanjore (1 Str. Notes of Madras Cases, see p. 107), iind Niindram v. Kaahic 
Pandey (J Sel. Kei)., 70) show that the adoption of an ord> son. though illegal 
and even sinful, is not invalid when once it has taken j:. . to the same 
effect are the cases of (ianndan v. Kinnato (iaunofiu (1 .dad. 11. C., 54), 

Sniyamma v. Viniamiin Venkatai harln (1 Mad. H. C., 1()5, at p. 171), 
Mussaimit Tikdtiy v. LalLa Jliirenlall (W. h’ , 1861, Cap. No. 133), 
Vyankatmc Anainirav Ntinhalkar v. Jayavanlxii) (4 liojii. 11. C., A. C., 191), 
Morley’s Digest, Vol. I, pp. 16 and 17, cases 37, 3<S, 39, II, 13; and p. 24, 
cases 103 --107 : and iMaciiaghten’a Hindu Law, 67 note. In Sihuadiih Doss v. 
Bishumhhur Doss (13 Moore’s 1. A., Ho), the point was relerred to hut not 
decided, the adoption being found not to have taken i)lace. Tliat there is a 
distinction between Sudras and Bralnnins in respect of adoption is shown by 
the cases of Behan Lai MuUick v hidramam ('hoicdhraiu (13 B. L. K., 401), 
Chinna Nayanna v. Pedda Natjayya (1. L. K., I ^lad., 62) and Sniyartima v. 
Vinjamurt Venkatarhai lu (1 Mad. H. C., 165). The only direct decision 
against the api)ellant^ contention is that of Raja I 'fn udra Lai Roy v. Rant 
Prasannaniuyt (1 B. L. K., A. C., 221), hut it is snhnnttcd that the texts which 
arc given as authority for the decision are not those whicli ouglit to govern the 
case. The Dattaka Chandrika and the Dattaka Miinansa are the chief autho- 
rities on adoption, it being the rule that when they differ, the former is followed 
in tht Bengal school ; see the Preface to Shamachurn’s Vyavastlia Darpana, 
p. 19; Msicnaghten’s Hindu Law, preliminary remarks, ji. 23. The learned 
counsel referred to the Dattaka Mimanaa, s. 4, v. 1 ; Dattaka. Chandrika, s. 1, 
V. 29 , Manu, ch. ix v. 16H ; Shaniachmn’s Vyavastha, v. 576 , and contended 
that there wae no absolute prohibition of the adoption of an only son : such an 
adoption, though hlainealilo, might he made, the sin of making it is not suffi- 
cient to make the act wholly void when it has been r446] done ; the sin is in 
the giver and receiver, and the adopted sou should not suffer for it. Shama- 
churn savs (Vyavastlia Darpana, v. 570), that the more modern Hindu lawyers 
say that such an adoption, though immoral, is lahd. Tlui strict rules of the 
old Hindu law-givers are^iot to he adhered to in eviM’v case ; see the Full Bench 
case of Kcry KoJitnny v. Monnrajn Kolita (13 B. L. R., 1), in which Mitter, 
J., was in a minority. In (Incoolanund Doss v. Woonia Dace (15 B. L. R, 
405), ^LvcbhJ’RISoN, J., upheld the cido))iion and cited a passage from 1 
Strange’s Hindu Law, p. 85, which lays down that tho selection is a matter of 
discretion and not of absolute law. 

Mr. Hill for the Hespo;ident. --Adoption is an improper act in itself i^i any 
case, and is only allowed by the Hindu law in certain cases. The object of it 
is to perpetuate lineage: in such a case as this the very obioct of it would be 
defeated. There is no difference in any of the authorities as to the prohibition, 
which is in exprftess and strong language, and creates an absolute incapacity 
to adopt an only son ; see Diittaka Miraansa, s. 4, v. 1 ; Dattaka Chandrika, 
s 1 vv 29. 30 ; Colebrooke’s Digest, Vol. Ill, v. 273. The prohibition against 
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a woman adopting a son without consent has always been absolute ; why not 
the prohibition against adoption of only son, which is just before it and 
expressed in the same way. A father is incapable of giving an only son. Jt 
would be an illegaltgift, and void ; see Colebrooke's Digest, Vol. II, vv. 62, 65 — 
, Dattaka Mimaiisa, s. 4, v. 5, which show a want of dominion in the father 
over aft only son : by giving him in adoption the father would be defeating 
the' rights of his ancestor. Verso 67 of 2 Colebrooke seems also to make 
the adoptive fatlier incapable of receiving him in adoption ; see also Dattaka 
Mimansa, s. 4, v. 8. The forms and ceremonies necessary for giving in adoption 
show that an only sop cannot bo given ; Dattaka Mimansa, s. 5, vv. 11, 
15, 14, “ Cajiacity to give ” is there stated to “consist in having a plurality of 
sons.” In the case of Janoker Dchea v. Oopaiil Acharjca (1. L. R. 2 Cal., 365) 
the adoption of an eldest son was upheld ; but the adoption of only son creates 
an absolute extinction of lineage [447] and of the power of conferring 
benefit on ancestors, and that is the distinction. The adoption of an only 
son is taken to he an interference with the rights of others, and illegal. 
Almost all the cases where such an adoption has been uphold are cases 
where the relation of the only son has not boon completely changed by 
the adoption, but ho remains the son of both the natural and adoptive 
fathers. The Wnglish commentators, with tlio exception of SirF. Maonaghteri, 
assert that the adoption of an only son although improper is not invalid 
— 1 Macnaghten’s Hindu Law, p. 67 ; Strange’s Hindu Law, pp. 84, 87 ; 
but the cases collected and ])uhlishod by them give no support to this 
opinion,— 2 Macnaghten’s Hindu Law, p. 178, Case 3, p. 179, Case 4, and 
p. 195, Cise 15 ; 2 Strange’s Hindu Law, pp. 106, 107. As to Sir F. Macnagli- 
ten’s opinion, see his Considerations, p. 1 17, rule 8, and p. 148, where he says 
that Jaganrjatha’s Commentary is entitled to no great weight. Xt p. 205 lie 
says that the point did not really arise in the ease of Vecraprrmall PiUatj v. 
Naraui PiUau (1 Str. Notes of ^ladras Cases, 78, see p. 106). As to the rights 
of a son whose adojition is held to be invalid, see per SroTLANP, O.J., in 
Bauaui Sankara Pandit v, Anihahau Ammal (1 Mad. H. C Rep., 363), 
Shtimiiherc Mail v. Dilrai (2 Sel. Rep., 169, at p. J 71), v. 

Kashce Pandaij (3 Sel. Rep., 232), and in another stage (4 Sol. Rep., 70). 'Ihe 
case of Jotimomj Dnnsrn v. Sihonoondrij Dosscc I Fulton, 75) was a case of 
divaya?nmk!jayana adoption, the adopted son retained both names. Chinna 
Gaundan v. Kuniara iraundan (J Mad, II. C., 54) only follow's former cases, 
and apparently without looking closely to see what they decided, as is the case 
with Vyankatrav Anandiav yimlfalkarw, Jayavantrav (4 Born. 11. C., A. C., 
191). In Mussamat Tikday v, LaLla Harenlali (\V. R., 1864, Gap. No. 133) 
the cases do not appear to have lieen before the Court : there is no argument. 
In Gocoolaniind Dons v. \\u>oma Daai (15 B. L. R.,*405) the point does not 
appear to have arisen dirocllv : the opinion of Macpheuson, J., as to the 
adoption of an onlv son is in my favour. The case of Raja Upendra Lai 
[448] Rcy v. Rani Prafiannamaift (1 l>, L. R., .\. C., 221) is a direct autho- 
rity in my favour, and is a general ruling applying as mucfi to Suilras as to 
other castes. In Nilviadtib Doss Rmsiimbh'wr Doss (13 Moore’s 1. A., 85) 
the opinion of the Privy Council was that the adoption of an only son was 
invali(>. In other cases Sudras are exjiressly excepted, where it is intended 
to exempt thorn : therefore the inference is, that the prohibition was intended 
to apply to them. 

Mr. T. A. Apear in reply. 


Cur. adv. vulL 
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The following judffmentB were delivered 

I 

Markby, J. — In this case the plaintiff, appellant, claims to liave been 
adopted by the late Rajkrishna Dutt in hj^ life-time, and he brings this suit 
to have it declared that this adoption is valid, and that as^siich adopted son 
ho is sole heir to his adoptive father. Mr. Justice Kknmcdy held upon thj - 
authority of the case of IJpendraLal Boy v. Ham Praaannamnyi (l 15. L. H'., 
A. C., 221), (i) that the adoption, if made, was invalid, because tiie plaintiff^ at 
the date of the alleged adoption, was the only son of Ins father, and (ii) that 
no adoption had in fact taken place. • 

■ 

The case comes before us upon appeal from this decision, and the first 
question for consideration is, whether the ado])tion of an only son is invalid 
under the Hindu law\ If this question is answered in the afiinnativo, there 
will be no necessity for deciding the second, which is one of fact, 

1 have gone carefully through all the authorities that wo wore rofei-red to 
and that 1 have discovered, and I am surprised to find, how much loss decisive 
authority there is upon the point than would appear from some of the modern 
text-writers. Many of the decisions commonly leforrod to have no bearing at 
all upon the question : in others the i)oint is referred to, hut it is extremely 
difficult to ascertain whether it was really considered. 

The earliest decision of tlie late Rudder Dewany Adawlut usually quoted 
on this point is that of Ban(*e Bluuioruii v. [449] Uemunchid Hing Sel. Rep., 
09), which was decided in 1813, but no question of adoption was really decided in 
that case at all. The respondent, in a suit brought against him to account for 
the profits of certain property, only alleged that ho had been “ merely " adopted 
by a previous owner, and what he really relied on was a temporary settlement 
made by Government with himself. The appellant, no doubt, obiocted that the 
respondent as an only son could not be adopted ; and from a statement made in 
another case reported in the same volume, to which I am next about to refer, 
it is probable that tlio opinion of the pundits was taken upon this point, and 
that they thought such an adoption invalid (see p. 221). Rut no opinion 
whatever was expressed upon this point eitiior by the Provincial Court or by 
the Rudder Dewany AdUwlut ; the suit being decided in favour of the respondent 
upon the other ground. 

In Rajah Shamshm Mult v. Ranee Ddraj Konwur (2 Sel. Rep., 16^) there 
was, when the suit was brought, only one adoption in dispute, that of the 
plaintiff’s father by a widow of Rajah Rhoem Mull. Rut on the death of the 
original defendant, liis widow, Dilraj Konwar, adopted Tej Mull, the grandson 
of her husband’s uncle, and continued the suit. The Zillah Court held that the 
adoption of the plaintiff’s father was had, not because he was an only son, 
which he was not, hut because Rajah Rheem Mull had not authorized it ; that 
consequently the plaintiff had no claim to be lieir of Rajah Rheem Mull, and on 
this account the Zillah Judge dismissed the suit. On appeal to the Provincial 
Court of Renares, this decree was affirmed. On further appeal to the Sudder 
Dewany Adawlut, the pundits were asked as to the validity of both adoptions. 
They considered the adoption of the plaintiff’s father illegal for the reason 
assigned ; and the adoption of Tej Mull they also declared to be illegal he being 
the only son of his father, unless it could be supported as a dtvayamiishyayana 
adoption. But ultimately nothing was decided upon this point, because the 
Court agreed in the vievf that the adoption of the plaintiff’s father was bod, 
and that therefore the plaintiff had failed to make out his title. 
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C460J The next case is that of Ntuidram v. Kashee Pandey (3 Sel. Eep., 
232), which is dated June 30th, 1824, but was really decided on June 30th, 1823. 
In that case the plaintiff claimed property which had belonged to Pullut Pandey 
by two titles, (i) ay his heir by adoption, (ii) under a deed of gift. The adoption 
^vas disputed on the ground that the plaiiitilf was an only son ; and the gift was 
'*"lisputed on the ground tiiat the property was inalienable. The Zillah Court 
heh? that both tlie adoption and gift were valid. This judgment was reversed, 
on appeal, by the Provincial Court, where it was held that both the adoption 
and the deed of gift were invalid : the adoption upon the ground that the 
plaintiff was' the only son, and the gift upon the ground that the property 
was inalienable. A special appeal was then admitted by the Suddor 
Court, and the pundits were asked whether it. is allowable, according to the law 
current in Tirhoot, to adopt an only son. A question was asked also as to the 
validity of the gift. The pundits declared hot!) the adoption and the gift to be 
invalid, and after perusing this opinion the Court (IjKYCKSTER and DorIN) 
dismissed the appeal. 

This, it will he observed, is the earliest judicial authority upon the question 
in Bengal. It was necessary to determine the point, lajcause the two titles, that 
by gift and that by ad()])tion, wore whollv indei)tmdont, and the determination 
was against the validity of l)oth titles. But the litigation in this suit was sub- 
sequently re-opened by an application for review, ajiplied for on the ground that 
the yyavastha, upon the strength of which the appeal was dismissed by the 
Sadder Dewany Adasvlut, had heem olitainod by hrihtjrv. The further report of 
the case is in 4 Sel Rep., | . 89 (edn. 1870). The review was admitted, and 
fresh pundits were consulted by the Sudder Court upon tlie same two points as 
before. The same answers w(3re given. lT])on this Mr. Smith expressed the 
opinion that the plaintiff ought to got a deertje. Ho coiisiilered that ho was at 
liberty, on the re-}ioaring,to go into entirely new facts ; and bethought it proved 
that the plaintiff was not an only son ; he also thought that the gift was valid 
and he further said that “ probably” the adoption even [451] of an only son 
was valid. But Mr. J. II. Harrington and Mr. Mvrtin held otherwise. 
They thouglit that the question as to whether plaintiff w^as an only son could 
not be re-opened, and taking him to be so, they held that his adoption was illegal : 
that the gift was also illegal : and they conlirinod the dtfeision originally passed 
by the Sudder Court. 

It appears, therefore, that, in this case, which was twice heard, and in 
which the point expressly arose, four Judges, against the doubtful opinion of 
one, held that the adoption oi an only son was invalid. There could not be a 
stronger authority against the validity of the adoption. How it is possible that 
Mr. Morley could have so far misunderstood this case as to represent it as a 
decision that the adoption of an only son once made could not bo set 
aside, I cannot understand. This rriis-atatemont of t ins important decision has 
no doubt led to considerable misconcoiition. 

In Debee Deal v. Hur Htirtung (4 Sol. Rej)., 320) the question was 
as to the validity of the adoption of the defendant. The defendant was the 
grandson of the paternal uncle of his adoptive father, and only son of his 
natural father. The adoption was established in the City Court of Benares, 
the objection that the defendant was the only son ajiparently not having been 
taken. On appeal to the Provincial Court it was objected that the plaintiff was 
the only son of bis father, and the Court pundits signified their opinion that 
the adoption of an only son was invalid. But the reaifondent filed an opinion to 
the effect that a mother might give her son upon the special condition that he 
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should 1)0 the son of two isLtheT?f(dwaymushijai/ana) The Court pundits were 
thereupon again consulted, and they agreed that tlio adoption as stated by the 
defendants was legal. The Judge of the Provincial Court, evidently proceeding 
upon this view, assumed the adoption to have been in tliis Vn rn, and dismissed 
the appeal. The plaintiil then appealed to the Hudder Court. I\Ir, Smith (who^ 
had apparently therefore seen reason to doubt his former opinion) admitted t!fe 
appeal, and tlie pundits were again consulted. They thought that the adoption 
could [ 452 ] not he supported, even as a (hraiimutJuiiujinm one, because the natu- 
ral father had not consented to it. On theauthorit\ of this opinion, ^Nlr Si'.alV 
and Mr, FjKVCKSTKR concunedin holding the adoptuni to he invalid, and they 
reversed the decree of hotli the lower Courts There is no jiifignuMit given ^n 
the roi)oi't, and we cannot, therefore, hti (piite sure \v liat- t.he ojinnon of the 
Judges was. It is most ])rol»ahle that they eiitnelv agrofd with tin* pundits ; 
hut it is also pist possible that they may have considered the iulojition invalid, 
simiily on the ground that the natural father’s constuit had not heiu) given. 1 
do not, therefore, reckon this as a decisive aulhoritv on tin* ipiestion. 

In the case of DuUahk Dow Manu, ]>iht (o Sel. Ke[)., oO), the statement of 
the plaintilT was, that she and her husharul were asked h\ the d(*fendant to 
give their only son to her to ho adopted, hut tho\ re.liiscd. The plaint, ill was, 
however, then jirognant, and she and her hushaiid promised tliat, if she were deli- 
vered of a male child, they would give that child to the defendant. A son was 
born to the plaintilf, and was accordingly given to the delendant, hut owing 
to its tender age the child was returned to its natural mother. Some years 
aftoi'waids, and after the child’s elder brother iuul di(ul, the defendant with duo 
solemnities, including a sacrifice for male issue, “ ])uhlicly eonstituted him lier 
adoj)ted son.” The Judge of the Provincial Court of Dacc.i, after consulting the 
imndit of that Court, lu*ld tlie adoption valid. One of the Judges of the Suddor 
Court (RATTBAy) thought an appeal ought to he ailmitted, ipxin the ground that 
the suit was improperly framed , hut two other rludgos (Hoss and Tujjnip’I.l) 
thought otherwise ; and “ concurring in the facts and law’ as found and laid down 
by the low’cr Court,” dismissed the ap])eal. 

If it was intended in this case to hi> down, as a general rule, that 

the adoption of an (jrily son is valid, it is certainly verv remai'kahle that 

no reference was made to the pundits of the Suddei- (kiurt, or to the pre- 
vious ilecisions, one at least of wduch is a verv strong oiu* and disfitictly 

contrary. Put Mr. ^Morley (Digest, ]». IS) does not. undcjrstand ease 

as deciding ans thing more than that “where the gift a,nd >u-eept:ince 
[453] of a second son preceded the death of an elder son given in adoption, 
then the full completion (/.*<’., after llie death of the elder son) is legal.” 
Possibly it may he so. It ina> have been thought that the gift, at the time 
there was an elder son living, being valid, the e(>n)])lt)tion of tin*, adojilion hv a 
performance of ceremonies w'as not illegal. Whetlier or no this would he a 
correct o))inion I do not sav. J am disposed to think it would not ; hut it 
seems to me more reasonable to suppose that this ca^e was somehow^ 
distinguished than to suppose that the previous decision in Nundram v, Kashoo 
Panthij (4 Sel. Rep., 70), which was so fully and cai’efully considered, w’as 
overruledi * 

No case hearing upon this subject in the Sudder Adawdiit w’as produced, 
nor have I found any between this, which was decided in 1830, and 1859. 
In the latter year a suit came up on appeal from Cuttack, in which 
one of the plaintiffs made title as an adojited son. Both this Court and 
the Court below held that the plaintiff had failed to prove his adoption, 
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and this is expressly made the ground of the judgment in the Sudder 
Court. But the Court rTKEVOR, Samuells and Baylby) thought fit also to 
express the opinion that the plaintifi' as the eldest, not the only son of the 
adoptive father’s Ix'ofcher, could not' be adopted. If this wore good law, of 
, course, a fortiori^ an only son could not be adopted. But it is, I believe, the 
fi'iSt and only time that it has been held by any Court of rlustice that an eldest 
son biinnot be adopted ; andl^the contrary has been laid down in two succeeding 
cases-- v. iJhunnook Dhurer Sahyt' (1 Hay, 2(50) and Janokee Debea 
V. Gopaiil Acliarjea (1. L. It., 2 Gal., 3(55). J tliink, therefore, that this case 

also ought noi'to be accepted as an authority. 

< * 

These are all the cases 1 am aware of in the late Sudder Court. In the 
late Suj)ren)e Court, there is one case oiAy —J off inoiiij iJassec v. Sihosoonih'y 
Danaea (Fulton, 75) -decided in iS:57. There the adoption of an only son 
was h(dd valid : but the report, wliich is exceedingly lirief, leaves it very doubtful 
whether the ground of the decision was not that the adoption was a dtunff- 
viushyayana , and if so, it is, of course, not in iioint. 

1454] ' Cliero are two cases in this (^ourt. The first is that of Mussarnai 
Tikdafj V. llurrodi Lall (\V. U., Cap. No. 133). J shall liavo to discuss 

that case very fully upon another uoint which arises in this case. It is suUi- 
cient to say now that there the adojition was in the Icurta or kninna form. 
But a son adopted in the kninna form dot)s not cease to helong to the family 
of his natural father (see Sutherland m Stokes’ liuulu Law, ])p. (3()S, 0(59, 67(), 
677, and 67H). The cardinal reason, therefore, why an only son cannot bo 
adopted, —namely, tliat the lineage ol his family is thereby extinguished, and 
the ceremonies can no longer he performed which are necessary for the salva- 
tion of his ancestors, -dot'-s not apjdy. There cannot he a more complete case 
for the application of the maxim laiione cessai ri tpsa lej\ Jt is, 1 

think, clear tliat no decision as to the validity of an adoption, where there is no 
extinction of lineage, can hi* used as an authority to support an adoption whore 
such extinction takes place. 

The other ilecisioii of this Court is that of Mr. Justice fj. S. J.ACKSON and 
Mr. Justice 1). N. MiTTF.Hin tin* c.ise of I'pciidra iioif w Ham Ptan- 
aniiamaui ll 13. L. R., A. (3, 221 J. Most ot the authonbies were considered in 
that case, and it was expressK lield that the adoption ol an only son was 
invalid.® The suit was dismiss(Ml u])on tli it ground : and a decision of tlm Madras 
Court to the contrary, which 1 am ahuut tj notice, w’as expressly dissented 
from. 

In the Madras Courts tlieni are two decisions, hi Pillau v. Pillny (l Str. 
Notes of Mad. Case^, 7H, decided l)\ Sir ’rmniAS STJtAN(JK whiUt he w'as 
Recorder', the comiilaui.'int, wiiose. adoption was disputed, had an elder brother 
by a former marriage living nt the tiim* of the adoption (p. 10(5). No question 
therefore arose in this case as to i lie validity of the adoption of an only son. But 
Sir THOM.aS SthaMiK thought fit, nevertheless, to express an opinion that tlie 
adoption of an only son was valid. But, as thelearned Judge has elsewhere told 
ue (Strange’s Hindu Law, Vol. I, p. 102), ho based this decision “ upon 
comparatively imporlect materials and tlie decision has been criticised by 
Sii Francis' MacnaglUen fseo [455] Considerations of Hindu Law, pp. 147, 
187). Its chief importance do])ends on the relation it contains of the case of 
the liaja oj layijoie (see p. 1('7 of the Ropoi t), from which it would appear 
that the puudits of Bengal (including Benares) anif Madras had given an 
opinion that the adoption of an only son was valid. But it does not 
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appear that these opinions were ever submitted to any Court, nor is it 
said upon what texts they are based, and 1 believe it to be a clear ])rinciple, 
understood and acted upon evei since^ our Courts have been established, 
not to accept as authority the opinions of pundit# unconfirmed l)y 
judicial decision and unsupported by texts. Nor can J account for this# 
unanimity of the Benj^al pundits in favour of the adoi)tion of an only soi?. 
They were very frecpiently consulted upon this pSint hy tho Sudder DefC'any 
Adawlut and the Provincial Courts, and so far as appears Irorn tho Sudder 
Dewany Adawlut Reports, their opinions were unanimous tl^o other way, 
except, in one solitary instance, that of the Court ^wlndit of Dacca, Musst. 
Dullohk l)i V. Manu (5 Sel. Rep., oii), and this jmndit ^ivos no authorities. 

Tho other case in Madias is a decision of the late Chief rlustieo Sir CoMjKV 
Scotland and Fukuk in Chuina. Gaundanx. Kitmtuadiiundan (I Mad. H. C., 
b4). There the adoption of an only son was dist.inctl> held to 1x3 valid. Tho 
Chief Justice relies on ihecasoof v. ViUaif (J Scl. Hep., just referred 

to; another case ol Pillay v. Pillaif, which I have not been able to see , 
^'undratu v. Ktishev f^nidrn (1 Sel. lio)3., 'iO) , and J)asnrr v. 

Si/)OS(Ktndr!/ lJassn> (Fulton, 7o) all of which he takes to he in favour of tlio 
validity ol tho adoption of an only son. 1 lia\o aheadv pointed out. to what 
extent til reo of th(jS(5 cases aro reall> authoritit's for that pionosition. It is 
clcjir that the (Miief Justice was misled liy Morlov as to the true result of tho 
case of j\undriini v. Kadic< Paiidcif (4 Sel. Rep., 70), wiiicli, as I have shown, 
was directly contrary to what the learned Ohiel Justice su])|)oscd. 

Only one case lias h<3on (pjoted from Bombay. It would lie possible to 
make some observations uiion that decision as it apjiears in the report, which 
is not a satisf.ictorv ono, hut it is [ 486 ] im})ossil)lo tr) doin' that the two Jud‘’os 
who decided it ( WaiidJ^I.N' and (iibbS, JJ.) thought that the adojition, which 
was of an only son, was lof’al. 

It was .stated in tho arj^umemt that it had been held ’that in the Punjab 
generally an adojition of an onlv son was legal, hut we liave not been shown 
any authority upon which that statement could he made. The only case to 
which we were referred to does not hear out that statement. In Ajoadli/a 
Pn'shaud v. MiissaiKiU ])nran (5 J^unjah !tecf»rd, p. ob), .'siMsoN, J., held in 
.special appeal, that the adoption of anonU son was valid ; n- h iving been found 
hy the low’er Court on tho evi lenco “ that h\ the usage in Delhi genci:i#ly, and 
in respect of the caste of the litigants in partic.uUir, the custom to receive au 
only sun in :u!' >ption.” A former decision was referred to, wlncli was also 
a case from Delhi, in \vhicfi the adoption ol an onK son luid been ujihold. 
IjINDSAy, J.,ditrero<l from SlMSON, J., hut. 1 confess I do not- nrulerstand u]xm 
what grounds, for the adojition was clearly a legal one in Delhi. But. the case 
is no authority as to the general law eitiier ol tho Punjab or of any other jxirt 
of India. 

1 now pass to tho toxt-hooks hy Bnglish writers. 

Sir Thomas Strange, sit Vol. 1, p. 87 of his treatise on Hindu Law (London, 
1800), says, “so with regard to botii these jirohihitions rcsiieccing an oldest 
and an only son, where they most strictly apply, they are directory only: and 
an adoption of either, however blamoable in the giver, would, nevertheless, to 
every legal purpose, l^p good, according to tlie ma^iin of the civil law pre- 
vailing perhaps in no Code more than in that of the Hindus, factum valet quod 
fieri non debuitP But in the Appendix, p. 107^ he quotes the high authority 
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of Mr. Colebrooke to the contrary. A pundit bad given his opinion that “ if a 
man have no male issue of his own, it is stated in many books that he may, 
under the pressure of distress, adopt the only son of a brother.” Upon this 
opinion, Mr. Oolebwooke made the following observations : “ Tf a brother’s only 
X son be adopted, he need not be taken away from the family of bis natural 
father, but may continue to perform the (hliccs of a son, both to him and to his 
adoptive father. See notei to [4573 Mitakshara on Inheritance, ch. i, sec. x, 
1, and sec. xi, 32. A valid adoption of an only son cannot otherwise he made, 
the absolute gift being forbidden.” 

‘ The conclusions of Sir F. Macnaghten's Considerations of Hindu Law, 
p. 147 (Serampore, 1824), are thus stated : “ The gift of an only son in adoption 
is absolutely prohibited -; an only son cannot be given or received in adoption. 
The gift of an only son is considered to be an inexpiable It is indeed 
said that an only son may be so given ; but it might be said in the same sense, 
that a man may perpetrate any wickedness if he be content to forego all hopes 
of salvation and lie condemned to everlasting punishment.” 

“ J3y the gift of an only son, the very deficiency which the power of 
adoption is intended to prevent must necessarily be occasioned. Nothing in 
the Hindu law is more peremptorily interdicted than the gift of an only son in 
adoption. Even the gift of an ehlcst son is forbidden as sinful. The crime of 
giving an eldcftt has never been considered so heinous, as that of giving an only 
son. In the one case a Hindu retains, in tiie other he casts away, the means 
of salvation. Considering the precepts and injunctions, both positive and 
negative, upon this subject, we must bo convinced that he who gives bis only son 
in adoption is little less than apostate from the Hindu religion.” 

Sir W. H. Macnaghten, in his Principles and Precedents of Hindu Law, 
speaking of the prohibition against adopting an only son, says, at p. 67 of Vol. I 
(Calcutta, 1829) in a note: “ Hut this is an injunction rather against the giving 
than the receiving an only or elder son iniuloption, and the transfer having been 
once made, it cannot be annulled. This seems but reasonable, considering that 
the adoption having once boon made, the hoy rpso facto loses all claim to the 
property of his natural family.” There is no doubt sognetimcH hardship upon 
the adopted son, if the adoption ho held to be invalid ; but he does not, as here 
stated, in that case lose all claim to the pi-oportv of his natural fatlier : Ba-wani 
Sankawi Paiidii v. Amhahay Ammql (1 Mad. H. C. Kep., 363). However, in 
Vol. II, p. J 79, the same [458] author expresses a contrary and, what I think 
must be considered, his final opinion. He quotes an opinion of the pundits at 
p. 178 of Vo!. II, that a gift of the survivor of two sons is invalid. Upon 
this he observes in a note : * It will ho observed that the answer is not directly 
in point. The question was, is it legal to adopt a son under such circumstances ? 
and the reply states that it is illegal, under such circumstances, to give away a 
son in adoption ; but in fact the prohibitory injunction applies as well to the giving 
as to the receiving, the giver of an only son being considered as parting not only 
with the sole means of evading eternal torment himself, but as placing his 
ancestors in the same predicament, and as infringing, therefore, the interests of 
other% whom the law wdll interpose its authority to protect.” 

Mr. Justice STRANGE, in his Manual of Hindu Law, pp. 18 and 19, contests 
the position that the adoption of an only son can be held valid. The passage is 
quoted at length in Chinna Gaundanv. Kumara Gavndan (l Mad. H. C. Kep.,. 
54), It is of little value, as it puts on a par the objection to the adoption of an 
eldest and an only eon, which jsbows, to say the least, a want of discrimination 


98B 



BHUGGOBUTTY DOSSEE 11878] LL.R. 3 Cal. 439 

Mr. Sutherland, in his Synopsis (Stokes’ Collection of Hindu Law Books, 
p. 665), says : “ An only son <^nnot become an absolutely adopted son (sudha 
dattaka), hut he may be atfiliated as a dwaumushijaifana or son of two fathers. 
In this case, the reason of the prohibition, — viz., extinction of lineage to the 
natural father — would not apply.*' ^ 

» 

It remains to notice the Hindu text-writers. The earlier Hindu text-writei^ 
are of course the source from which we ought ultimately to derive thelawfand 
are, therefore, the most important authorities of all. But the difficulty is in 
ascertaining what rule it was intended to lay down. There would indeed be 
less difficulty if the view of Mr. Justice Dwarkanath ^Iitter 'm Upendra Tial 
Roy V. Rani Prasannamayt (1 B. L. R., A. C., 221 — 224) could be accepted, th^t 
in the matter of adoption all distinctions between religious and legal injunctions 
are inapplicable. That distinction, however, is in my opinion too w6ll 
established to be entirely put aside. Nor do I see any [439] substantial ground 
why that distinction should not bo applied in cases of adoption as well 
as in other matters of Hindu law, all of which are in a sense matters of religion. 
After full consideration Mr. Justice Romesh Chundeh Mittkr thought it right 
to apply that distinction in the case of an adoption of an eldest son — Janykee 
Debca v. Gopanl Acharjea (I. L. R., 2 Cal., 365), and I concurred in that 
view. No one disputes, however, that the authoritative text-books of Hindu 
law do, in fact, contain a prohibition against the adoption of ati only son, 
and in order to arrive at a conclusion whether this prohibition invalidates 
an adoption actually made, 1 think we ought to consider at one view (1) the 
langujige of the prohibition itself, (2) the authoritative commentaries upon 
it, and (3) the decided cases ; and that we ought to see whether, upon the 
whole, the adoption is, according to modern usage, to ho considered as invalid. 
It wasindeed argued that thelanguage of the text-books themselves countenanced 
the view that the adoption of an only son, though blarneable, was not invalid, 
because whilst the giving of an only son is forbidden, the receiving him is not ; 
whereas if the adoption were illegal, both would have heon forbidden. But this is 
not so as far as I have seen. It is certainly not so in the Dattaka Mimansa, the 
Dattaka Chandrika, or the Mitakshara. The authois of these treatises all 
quote the same text of the sage Vashishtha, which is the foundation of the 
whole doctrine. Tlii§ text is quoted at length in Colel)rooke’s Digest, Vol. Ill, 
Book 5, v. 273, and I need not therefore repeat it here. It clearly prohibits 
both the giving and the receiving of an only son in adoption, and I do not 
find the slightest attempt to qualify this prohibition in any passage of these 
three writers. The first and, as far as I am aware, the only Ilinilu text-writer 
of authority who has suggested that this prohibition should he qualified is a 
much more modern one, namely Jugannatlia, the author of the work popularly 
known as Colehrooke’s Digest, He says in his note on the passage of 
Vashishtha above referred to (Colebrooke’s Digest uhi. xiiifra) “As an only son 
should not he given, so he should not be sold or deserted. Sale is a great otienoe, 
even though made in a season of calamity, when «'i maintenance cannot be 
[460] provided ; desertion is a great offence, because the family becomes 
thereby extinct. Thus the Pracasa — Lot no man accept an only son, because 
he should not do that whereby the family of the natural father becomes extinct : 
but this does not invalidate the adoption of such a son actually given t» him.” 
Opinions differ as to the precise value of Jagannatha’s authority, but though 
of course it is far inferior to that of the authors of the three more ancient 
treatises above referred to, it is certainly entitled to considerable weight. 

Some attempt wa% made to show that Srinatha Bhatta, the author of the 
Dattaka Nirnaya, recognized the adoption of an only son as valid, and there 
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is perhaps some qofintenanoe for this in the way this author is quoted by 
Sir F. Macnaghten at p. 126, but I should be very unwilling to draw any in- 
feience as to the opinion of any writer whose language 1 had not myself seen. 

If this reoapittflation of the autlforities 1)6 carefully considered, I think it 
,^will be seen that there are only four cases in which it is clear that the point 
pfroperl>^ arose, and was decided : the case of Nundram v. Kashee Pandey in the 
Sudder Dewany Adawlut ; the case of liaja Uiutnthu Lai Hoy v. Rani Prasan- 
namayi in this Court ; the case of Gaundan v. Ganndan in the High Court of 
Madras ; and Jihe case of N imha Hear v. liamadim in the High Court of Bombay. 
jDf these, the two HengnJ decisions are against the adoption ; the decisions of 
Madras and Bombay support it. Of the English text- \vrit«u*s, Colebrooke, the 
two Macnaghtens, Sutherland, and Mr. Justice STRANGE, all think the adoption 
illegal ; tliere is only one English text-writer, Sir Thomas Strange, on tlie other 
side, backed no doubt by the important bift solitary opinion of .lagannatha 
amongst the Hindu text-writers. 

It appears to me, therefore, that the vast preponderance of autliority, 
if not the entire aulhoritv in Bengal, is against the validity of the adoption 
of an only son ; and if we were to hr)ld the adoption of the plaintilT in 
this case to ho valid, it would be necessary to overrule both the carefully- 
considered decision of Jac’KSon and Dwarkanath Mitter, dj., and the 
equally careful decision of four Judges of the Sudder Court. [4613 This 
of course could only be done by a Full Bench. But we could only refer 
the case to a Full Bencli if there is a conflict of authority, or if we our- 
selves differ from these decisifuis. Having gone through all the cases with 
great care, I do not think it can be said that there is any such conflict of 
authority in Bengal as to justify us in referring the case to a Full Bench on 
that ground ; and 1 am not prepared to refer tlie case to a Full Bench upon the 
ground that I myself think the adoption of an only son valid. On the contrary, 
on the beat consideration 1 have been able to give to the authorities, I think 
such an adoption ought, in J^engal, to be held to be invalid, wherever the effect 
of holding such adoption to be valid would be to extinguish the lineage of the 
natural father, and so to deprive the ancestors of the adopted son of the means 
of salvation. 

• 

Of course the question whether tliis particular case can be taken out of the 
general rule is a wholly different one; and the appellant before us has con- 
tended tjjat, even if, as a general rule, the adoption of an only son be invalid, still 
the rule does not apply to Sudras. No reason was given for excepting Sudras 
from the rule, and the principle upon which tlie rule is based, — namely, that a 
man shall not be allowed to extinguish bis lineage to fhe detriment, not only 
of himself, but of his ancestors, apparently applies just as strongly to Sudras as 
to other Hindus. The only decided case which iends any colour to a distinction 
in the case of Sudras is that of Mussamui Tikday v. Ilnrree Lall (W. R., 1864, 
Gap. No. 133) above referred to. But upon an examination of that case, 1 have 
come bo the conclusion that it is no authority for drawing a distinction between 
Sudras and other classes of Hindus upon this point. No doubt, the parties in 
that case were Sudras ; and no doubt also this fact is noticed in the judgment 
but, intoy opinion, for another purpose. The case came up upon app(ial from 
the Zillah Court of Patna. It appeared that one Nowrunghee Lall had two> 
wives. By the first, whose name is not given, he had a daughter, Nuseebun but 
no son. The second wife, Mussamut Tikday, w'as childless. Mussamut Tikday 
survived her CtTOj husband ; the other wife died in his lifetime. During his life- 
time Nowrunghee adopted his grandson, Hurree Lall, the only son of his daughter 
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Nuseebun as a “ huria” or “ kniiima ’* son. After Nov^^nghee’s death, Mus- 
samut Tikday brought a suit against Nuseebun and Hurree Lall to recover, as 
heiress to her husband, certain property which had belonged to him ; and it 
was in this suit that the question arose jvhether the adoi)tion of Hurree Lall 
was valid. In the judgment of this Court, the Zillah Jiiilge is stated to Iiave 
held that, as the family were Sudras, no exception could be taken to the selec* 
tion of an only son as a kurta vutro.*' 1 have referred to the jucTgment of 
the Zillah Judge, and I do not find that he said this-’. What ho did sa^ was, 
that a Sudra can adopt his sister’s son or daughter’s son, and for this there 
is good authority in the Dattaka Ghandrika, Stoke’s Hindu Ljvw, G8‘2, where 
Sudras are specially exempted from the rule whioli prohibits members^ of 
the other classes from adopting a daughter’s or a sister’s son. Hut the rule 
as to knlima adoptions is the same, as far as 1 am aware, for all the classes. 
It is a peculiar form of adoption which prevails in Mithila, whereby the adopted 
child does not cease to belong to the family of liis natural fatlier (see Suther- 
land in Stokes’ Hindu Law in the passages already cited), and is not confined 
to any particular class, Jn point of fact, tfie Zillah Judge appears to have over- 
looked entirely tliat this was not a regular adoption, but a kntima one, and 
relying solely upon the first opinion of Bir. W. II. Macnaghton as quoted 
above, held that, as a general rule, the adoption of an only son could not be 
impeached. It was not until the case arrived in this Court that it was dis- 
covered that the adoption was in the kntima form, and I have no doubt that 
that was the substantial reason why in this case the adoption of an only son 
was held to he valid. 

Tt cannot be denied that there is some ground for saying that the rules of 
adoption are not strictly applied to Sudras as to the other classes of the 
community ; one instance of relaxation has been just now mentioned ; but 
I think we ought to he careful how we extend tlie list of such exceptions, 
and draw distinctions between the classes, for which there is no [463] 
direct authority in the Hindu law. I do not find the slightest authority 
in any text-book for saying that there is any distinction in this respect between 
Sudras and the other classes. If, therefore, the distinction exists at all, it rests 
solely upon the language used by the Judges in the case of Mussamul Tikday 
V. llurreelall (W. R., 1864, Gap. No., 133). But as J have just now stated, I 
do not think that tfiat decision, so far as it relates to the adoption of an only 
son, r(3ally proceeded upon any distinction between Sudras and other classes, 
and therefore, upon the ground that this is a general rule from which it is not 
shown that Sudras are excepted, I think we ought to hold that for rfll classes, 
of Hindus in Bengal an adoption is invalid wherever the etTect of the adoption, 
if valid, would be to extinguish the lineage of the natural father, and to deprive 
the ancestors of the natural sou of the moans of salvation. 

Garth, C.J. — I quite agree in the conclusions arrived at in the very 
learned judgment of my brother Markby. I think the v;eight of authority in 
Bengal is decidedly in favour of the invalidity of the adoption of an only son; 
and 1 see no sufficient ground for making any distinction in this respect in the 
case of Sudras. 

H The appeal will be dismissed with costs on scale 2. « 

Appeal dismissed. 

Attorney for the Appellant ; Baboo P. C, Mookerjee. 

Attorneys for thp Respondent : Messrs. Remfry ajid Royers. 
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* NOTES. 

[ADOPTION OF AN ONLY SON-- 

Tho Privy Council declared that the adoption of an only son is valid in all the schools of 
Mitakshara, and this case is therefore no law : — Sn Balusu Gurulingaswami v. Sri 

Balusu Raynalakshmat^na (1899) *22 Mad., 898 P. C. ; 21 All., 460 affirming (1892) 14 All., 
67 F.B. 

I 

V^lid also in the M.iyukha school : — (1899) 24 Boin., 307 overruling (1889) 14 Bom., 249. 
Adoption of an eldest son is valid; — 2 Cal., 365 ; (1883) 7 Bom., 221.] 


[464] APPELLATE CIVIL. 

Thfi 7th January, 187^. 

PllERENT. 

Mr. .liTSTiCE L. S. Jac’Kson and Mu. Justice Kennedy. 


Chunder Sekhur Mookerjeo and others Plaintiffs 

, versus 

The Collector of Midnapore on the part of the Government Defendant * 


[ iC.L.R. 884] 

Kahooleut — Specific Performance of Conditions of — Specific Belief, 

One of the terms of a Kabooloiit, equally binding on tlie CTOvernmont and a zemindar, the 
parties concerned, was as follows; “The con.struction of b her les (nmnU embankments), the 
excavation of the suit of khals, the closing (the mouths) of the kbals, the construction of 
j7anp«rrt (large embankments), etc. in connection with the salt and sweet (i.e,, not saline) 
lands of the said parganna, shall be made by the (lovornraent of the Honourable Company.” 
In a suit brought by the zemindar to oliiainan order upon the frovorninent to rc-excavato and 
clear the water-passagp of a particular khal situate within the parganna, the .subject of the 
kaboolcut, heU, that the casc^was not one in which the (’oiirt would decree specific 
performance. * 

Thus was a suit instituted for the purpose of compelling the defendant to 
re-excavate and clear the \vater-])assage of a certain khal known as the Protab- 
khali Khal. The plaint alleged, that the khal in question, which formed the 
connecting link between two riveis, had. from the time of the decennial settle- 
ment, at which poiiod the plaintiff’s zcmiindari had'been created, been used as 
the outlet for all the water which nccumulatecl on the pfaintiffs’ lauds, and that 
the defendant had hitherto excavated the .said khal when necessary, in order to 
keep free the water-passage for such imrposo. That, owing to the neglect of 
the defendant, the khal had become choked with silt, and the flow of water being 
thereby interrupted, considerable injury had accrued to several mauzas on the 
plaintiffs’ zemmdari. The plaint further stated, that the defendant had lot out in 
ijara the khal, together with the lands bordering its b.inks ; that the ijaradar 
had completely stopped the khal and had grown crops thereon. Failing [463]^ 
to obtain redress from the Settlement Oflicer, who, on the 16th October, 
1873, disallowed the objections made by the plaintiffs and confirmed the ijara, 
the present suit was instituted on the terms of an agreement entered into between 

• Regular Appeal, No. 100 of 1876, against the decree of Bab8o Jodu Nath Roy, Sub- 
ordinate Judge of Zilla Midnapore, dated the 2l8t of December 1876. 
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the predecessors of the plaintiffs aSid the defendant, and embodied in the potta 
and kabooleut exchanged between the parties. The plaintiffs did not produce 
the potta, but obtained the kabooleut from the defendant, which was put in as 
evidence on behalf of the plaintiffs. The mtiterial parts of thij? kabooleut, which 
was dated the 15th uly, 1795, are as follows;— “ The construction of bherics 
(small embankments), the excavation of the silt of khals, the closing (the mouths)* 
of the khals, the construction of gangura (largo embankments), etc., in conpeo- 
tion with the salt and swest (i. < 3 ., not saline) lands of the said parganna, shall 
be made by Government of the Honourable Company.” 

The defendant contended that, under the pro^fisions of Bengal Ac* 
VI of 1873, the Government are only bound to maintain those embankments 
which are included in Schedule D of the Act, and in seeking for a remedy, the 
only procedure open to the plaintiffs was that afforded in cl. 7, s. 4 of that Act. 
The Protabkhali Khal, the subject of the suit, was not mentioned specifically in 
the kabooleut, nor was there anything in the terms of the kabooleut itself to 
prevent the operation of the above-mentioned Act in respect of tlie plaintiffs 
zemindari. The defendant further alleged in his written statement that long 
before the permanent settlement, the Protabkhali Khal was used as a canal for 
the purpose of conveying salt, and salt golas stood on both banks of the khal. 
When the Government gave up the salt manufacture in the said parganna, the 
question whether it was necessary to re-excavate the khal aforesaid was taken 
into consideration by the Department of Public Works, and the Lieutenai^- 
Governor in his letter, dated I5th December, 1863, held that the khal should be 
left to silt up. In the face of this finding, the defendant contended that the 
plaintiffs had no cause of action. The defendant also pleaded limitation. 

The Court of First Instance found on the evidence that the Protabkhali Khal 
had been in existence for a long time, and was main- [4663 tained by the Govern- 
ment for the passage of boats carrying salt which was made at their salt manu- 
factory. The plaintiffs admitted that they did not base their present suit on any 
prescriptive right, and even if this contention had ))een raised, it was hanod h> 
limitation, two years having elapsed from the date of the first encroachment 
on such right hv the defendant. After careful considft-atiun of the clause of tlie 
kabooleut already queued, the Court was of opinion time the terms ol such 
clause were too general to bo construed strictly against the defendant. 1 ai < o 
the ludgment was as follows : — “ Government, as the parnmount iiower rospmi- 
sihle for the life and property of its subjects, can at any time determine who ler 
tlie construction of any khals and embankments is conducive to thou* interests, 
and they have this general pojver extending all over the country, and I behove 
the general power was accorded to Government hv the terms of the ka loo eu . 
I do not think that under the terms of the kabooleut every embankment or 
khal for the drainage of this zemindari must bo constructed or Tnaintainecl h\ the 
Government. It was no doubt intended that Government will detornune wduch 

khal to maintain, or which not to maintain, on consuioration of the existing 

state of the country and all the circumst.ances which may be brought to its 
notice ; but if the Government chose, on consideration of all matters arid the 
then state of the country, not to maintain the khal, I do not think ^t can 
be compelled by a Court of Justice to re-excavate it, merely because it has now 
turned out a fact, that it would have been more beneficial to the zemmdari and 
its subjects if it were not closed. To my mind it appears that with the deter- 
mination of Government, who acted with the advice and opinion of its respon- 
sible officers with regafd to this khal, the Court ought not to interfere ; the 
€ourt should only see whether there was an agreement between the plaintiffs 


1 CAL.— 126 
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and defendant, binding the latter to maintain thiskhal or to excavate it ; but I 
do not 866 any such agreement. The general terms relied upon by the plaintiffa 
do not, T think, give them any right which may be awarded to them, for 
compelling Government to re-excavate the khal which was hitherto main- 
tained by it only for its own purposes. The evidence of the plaintitfs’ 
^witnesgies, [*67] which remains unrebutted, proves, it is true, that since the 
bed of the khal has silted up, the ryots have suffered much botlj in their 
heallh and their property : if that be the fact, wliich 1 dare say it is, the 
plaintiffs ought to move the Government through the proper channel to make 
necessary arfangements for the drainage of tlie surplus water of the zomindari, 
JVpd their application, if* made, must receive due and proper consideration at 
its^hands ; but their present suit to compel Government to excavate this khal 
in the absence of any agreement must fail.” 

The plaintiffs appealed to the High Court. 

Baboo Gopal Lall Mittor and Baboo Sham Lall Miiter for the Appellants 

Bahoo IJmioda Pcrsaud Uancrjo^. for the Bospondent was not called upon 
by the Court. 

The judgment of the Court was delivered by 

Jaokson, J. — \Vc do not think it necessary to call upon the Government 
vakeel in this case, because we are of opinion that the judgment of the C.iurt 
below is substantially correct. The terms of the kabooleut, whicli were read 
to us from page 7 of the paper-hook, and which, it may he admitted, are 
binding on the Government as well as tlie zemindar, are extremely vague, and 
it would he dangerous to impose upon the Government, on the strength of sucli 
terms as the excavation of tlie silt of Khals, the closing of the mouth of 
Khalsai,'* so extremely onerous an obligation as the plaintiffs seek to impose in 
the ])resent case. But in addition to that tliere is an objection on principle, to 
requiring the Government, or any person whom it is sought to bind hy such 
words, not to do that which may, u|K)n a proper consideration of the whole 
subject, carry out tlie purpose obviously intended, but to do a pai'ticular thing, 
because that particular thing was once done in view of that same object. The 
Government, no doubt, lAdortook in this agreement between it and the zemindar 
to retain in its own hands the construction of certain kfials and other things, 
and partly in consideration of that agreement, and partly in consideration of its 
duty as paramount [468] power, the Government would, no doubt, be desirous 
of taking all stops that may he necessary for the object with a view to the 
comfort and health of the population. But it is a very different thing to seek 
to compel Government by a plaint filed in Court to maintain a particular khal 
in a certain position. Nor has the Court before it,, as it seems to me, any 
materials upon which it could make any specific order such as it would have 
to make in order to he of use to the plaintiffs, because the Court has no means 
of ascertaining at what depth and width it would be necessary to maints^in 
this khal for the purpose of effectual drainage of the plaintiffs’ estate. These 
are general observations which appear to me necessary to be made; but it also 
seems to me, that the policy of the law, even before the Specific Belief Act, 
was against the enforcement of specific performance of contracts of this natui’e. 
It is not necessary for us to say what relief, if any, the plaintiffs would be 
entitled to. Under the circumstances, I think it quite clear that they could 
not succeed in the present suit, and that the suit was properly dismissed by 
the Court below. The appeal is dismissed with costs. 

• Appeal dtsinissed. 
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r NOTES. 

[ NO SPECIFIC PERFORMANCE WHEN UNCERTAINTY AS TO TERMS- - 

See (1882) 5 All., 41 ; (1903) 25 All., 618 affirmed (1908^ 31 All., 08. 

Where the indefinitoncsfi can bo removed, rfis “ proiwr rate* ” being aseertai ruble, the 
rule does not apply :--(1878) 6 Cal., 175 U.C.] * 

[3 Cal. 468] 

ORIGINAL Civil.. 

The noth and 31st Jannanj, 1^7h. • 

PHT5SKNT: * 

Sm Richard Garth, Kt., Chikp Justice, and Mu. .IrsTici- Mahkry. 


Cljunder Gaunt Mookerjee Dofondant 

versus 

Jodoonath Khan and another Plaintitls. 


[ 1 C. L. R 470} 


Costs — Tender — Difference, hatween a tejider made on account of separable 
claims and one made on refe*'ence to pari of a single inseparable claim 
— What is not an unconditionaL tender. 

In a suit to recover Rs. 1,323-15-6, the balance of tho price of goorN sold, on which an 
account had been come to between tho parties, it appeared that the defendant had tendered 
before suit a sum of Rs. 1,043-5, stating in the letter of tender that tin* siiiii so tendered was 
the only sum due. .At the trial, tho plaintiff obtained a decree for the full amount claimed by 
him. Jleld^ both in tho Court below and on appeal that tho tender was bad, and therefore 
the plaintills were entithid to their costs. 

Held per KENNEDY,.!. — That the tender was bad, being a tender of part of an entire debt. 

[469] Held jier GARTH, C.J.(MAHKHy, J., concurring), that the tender was also bad, as 
the plaintilfs could not have iujcepted the sum tcndt'rcd without giving up the remainder of 
their claim. 

The plaintiffs in this case sued the defendant to recover a balance of 
Ils. l,3i23-15-6 due to them in respect of ‘2,000 ilhckets of Ruiger sold and 
delivered to tlie defendant in the course of the months of Dcceniher, 1876, and 
.lanuary, 1877. 

The plaintiffs alleged that of the 2,000 packets of ginger, one thousand 
were to he paid for at the rate of Rs. 7-8-6 per maund, and the other thousand 
at the rate of Rs. 8-8-6 per maund. 

The defendant, on the otlier hand, contended that the whole 2,000 packets 
were to be paid for at •the uniform rate of Rs. 7-8-6 per maund. Certain 
payments on account and deductions that had been agreed to, were admitted 
on both sides. Before the institution of the suit, the defendant tendered to 
the plaintiffs the sum of Rs. 1,043-5 by a letter, which was as follows : — 

7^, liastincfs Street, Calcutta, liOih January, 1H77. 

Messrs. Ghose and Bose, 

He Ginger sold. 

DEAR Sirs, 

With reference to your letter of the 29th instant (demanding payment of Rs. 1,323-15-6), 
which I referred to my client ; and in reply he instructs me to state that there is only due to 
your clients in respect of the ginger sold by them to him the sum of Rs. 1,043-5, which 

amount 1 hereby tender to you. 

* Yours faithfully, 

A. ST. JOHN CARRUTHBES. 
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The plaintiffs having refuged this offer and instituted this suit, the defend- 
ant pleaded that he had ilreeltiy tendered the amount due to the plaintiffs, 
and paid Rs, 1,043-3 into Court. 

The only issue^of fact between the parties was, whether the sum due to 
Ijlie plaintiffs was Rs. 1,323-15-6 or Rs. 1,043-3 ; and the Court (Kennedy, J.) 
having found this in favour of tlie plaintiffs, Mr. J. D. Bell (with him Mr. 
Alleh) for the defendant, contended, that the plaintiff's were not entitled to any 
costs, as when the C470] tender of Rs. 1,043-5 was made to them, they should 
have accepted, it and sued for any further sum claimed by them in the Calcutta 
Spall Cause Court. Mr. Bell further contended that the defendant w^as 
entijtled to have awarded to liirn the extra costs to which he had been put by 
reason of the action having been brought in the High Court, and cited James v. 
Vane (29 L. J., Q. B.. 169). 

Mr. Bonncrjec (with him Mr. PalitK for the plaintiffs, contended that 
Mr. Carruthera’ letter of 30th January, 1877, was not an unconditional tender 
which the plaintiffs could have accepted without waiving any further claim on 
their part, and further that a tender of part of an entire claim was bad — 
Dixon v. Clark (3 C. B., 365). 

Kennedy, J, — I do not think that, looking at the terms of the Small Cause 
Court Acts, this is a case in which this Court should exercise its discretion. 
The provisions in Act XXVI of 1864, s. 9. are very peculiar, and only give a 
right to certify that the action was a fit one to be brought in the Supreme 
Court “ by reason of the difficulty, novelty, or general importance of the case, 
or of some erroneous course of decision in like cases in the Court of Small 
Causes.” 

Now, I cannot say that this case is a novel one, nor is it one in which 
there is any difficulty or general importance. It seemed to me a tolerably 
plain case on the evidence, I must therefore consider whether the case cited 
by Mr. Bell — of Jaynes v. Vane (29 L. J., Q. B., 169) — governs the 
present case. Now tliat case was very much determined, as far as I can 
see, on the construction of l ulos of that Court, which are not appli- 
cable here. But CoCKHUliN, G.J., expressly rested his decision on this, 
that there was a distinction between a case wliore one inseparable claim was 
made and aca'se where the anumiit was made up of several separable items, 
and held that the case came under the latter class of cases. He says, — “ Where 
a plaintiff’ claims an amount which is the result of one demand, and which cannot 
be separated, he may slv to the defendant, wdien a smaller sum is ten- 
dered to hirx!, 1 will no£ take less than, the whole sum w'hich I 
claim; but where the whole demand is made up of an aggregate of items, 
[47l3 and the defendant comes and says — I acknowledge that 1 owe you so 
much, and there is your money for you, the plaintiff is wrong if he refuses to 
take it, and quoad tliat amount he ouglit not to be allowed to keep the claim 
alive in its entirety for the purpose of suing the defendant upon it in the superior 
Court so as to get costs upon the higher scale.” In that case one demand was 
for £24-8-10 and the other for £4-10-6, and the tender was £26-10-6, a sum more 
than sufficient to cover the larger of the two demands. In this case there was 
nothing of that kind. The payments and tender were made in respect of a 
liability, which, upon a due appropriation of the payments, left a claim above 
the amount of Rs. 1,000; and therefore I think that, according to the piineiple 
on which CoCKBURN, C.J., goes, this case is not applicable. I may also 
mention the cage of Crosse v. Seaman (11 C. B., 524), in which the Court of 
Common Pleas decided that a tender and payment into Court which reduced 
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the claims to a sum less than £20 did not bring it within the County Courts 
Act so as to preclude the plaintiff from getting his costs. I may further 
observe that, in the case of Dixon v. Clark (5 C. B., 365), whicli was cited in the 
case of Jamf's v. Vane (29 L. J.. Q. B.,*169), it is expressly ruled, and the 
principle is adopted by CoCKBUUN, C.J., in Jameav. Vane (2t) L. J., Q. B.. 169), 
that a tender of part of an entire debt is bad. f tliink; therefore, in t^his casp 
that the tender of part of the claim cannot enable the defendant to tlirow on 
the plaintiffs the certainty of losing his costs if he i)roceed« in the tribunal whore 
he thinks he is most likely to succeed. The plaintiffs will have their costs on 
scale 2. > 

From this decision the defendant appealed, Thb only ground of appeal 
material to this report was, that the learned Judge of the Court below oiiglit not 
to have allowed the plaintiffs’ costs on scale No. 2, but ought to have held that 
the plaintiff’s should have sued in the Small Cause Court. 

Mr, J. D. Bell and Mr. li. Allen for the Appellant. 

Mr. Bonnerjee and Mr. Baht for the Respondents. 

[472] The cases of James v. Vane (29 L. J., Q. J5., 169) and Dixon v. Walker 
(7 M. A W., 214) were cited on behalf of the ai)pcdlarit. 

The Counsel for the respondents were not called ui)on on this point. 

The judgment of the Court was delivered by 

Garth, C. J. (who, after holding that on the evidence the appeal should ho 
dismissed, continued). — As regards the last point urged upon us, which only 
affects the question of costs, we think that the tender of the Rs. 1,043-5 was 
made in such a way, that the plaintiffs could not accept the sum tendered 
without giving up the remainder of their claim. 

An offer of that kind to pay a portion of the debt in discharge of the whole 
is not a legal tender of the part only; and this case, therefore, does not come 
within the principle of the authorities which have been cited to us by Mr. Bell. 

If the money had been tendered unconditionally, it miglit have been 
otherwise. 

A ppeal fhsyntssrd. 

Attorney for the Appellant : Mr. Carruthers. 

Attorneys for the Respondents . Messrs, (rhose and Bose. 


NOTES. 

[ TENDER OF PART OF WHAT IS DUE ^ 

Soo our NOTICS to 3 Cal., 6 . Sec also (JtKM)) 10 C. L. J , 01 at S)H as tc. the consequence^ 
of a consent decree in mortgage suit for partial sunij 
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[473] ORIGINAL CIVIL. 

The 29th and 30th January and 12th Marche 1878, 
f* Present : 

Sir Richard Garth, Kt., Chief Jcstick and Mr. Justice Markby. 

Monohur Doss Defendant 

vet s us 

Romanauth Law Plaintiff. 


Attorney and Client — Fiduciary Relationship — Compound Interest — Rate of 
Interest — Taxation of Bills of Costs— Interest on Costs. 

The plaintiff, iin attorney of the High Court, in»do advances to the defendant, a banker 
and merchant, for whom he had boon, and was thou icting, in certain litigation, in which the 
defendant was engaged in the High Court. At the time of the first loan in 18G9, the defend- 
ant was considerably indented and one creditor had issued execution against his propt^rty, 
and he also owed the plaintiff a large sum for co-^ts, for which, however, up to that time, no 
bills of costa had been delivered. Before tlic first loan the plaintiff delivered bills for all his 
coats then due, of which some were incurn'd in coiuplelt'd, and others in pending, suits, and 
offered to have thorn taxed; but the defendant then said there was no need for taxation, 
which would only increase his expenses. The advances were made on the security of mortgages 
executed by the defendant. The first was exocuteil in August 180U, and the principal was 
repayable in February 1871. Interest was to be pa\ablc at 12 percent, per annum, and 
compound interest at the same ruto wa.s also to be charged on all intere.st in arrear. 
In September 1870, a further advance on the same terms was made ; and a further mortgage 
executed, which included the original sum, with the interest then due, and the further 
advance. Further advances were made lu the same way in October 1871 and March 1876. 
In all these transactions the defeiidint had no independent professional advice, and the 
mortgages wore prepared m the pl.imtilT's ollice, but not charged for. In a suit to recover 
the sum due on the mortgages by sale of the mortgaged property, the plaintiff abandoned any 
accumulation of interest since the date of the third mortgage, /fcfd, that the defendant, 
notwithstanding he had declined tin- offer of the plaintiff in 1869 to tax the bills, and not- 
withstanding the delay that had taken place, was entitled (havihg regard to the relation 
between the parties, and to the fact tli.it a portion of the costs was incurred in suits then 
pending) to have The bills taxed ai^l to re-opcii the account. Under the circumstances, the 
Court woudd not infer aeiiuioscciieo from the delay on the part of the defendant, nor did the 
plaintiff's offer to tax, and the defendant’s refusal of that offer, debar the defendant of bis 
right to have the bills taxed in the usual wav. Held also, th;^fc there is no rule which prevents 
an attorney from taking security or otherwise arranging with feis client for the payment of 
costs which have actually become due. and that the plaiiilifi was entitled to sale of the pro- 
perty, to accumulations of interest prior to the date of the third mortgage calculated by 
allowing annual rests, to interest at 10 per cent, as being a fair rate for tho client to have 
undertaken to pay when the mortgages were executed, and to interest on his costs. 

C«4] Appeal from a decision of Kennedy, J., dated the 20th of August 1877, 

In this case it appeared that, about the year 18(54, the plaintiff, a member 
of a firm of attorneys practising in Calcutta, began to act as the attorney of 
the defendant, -who was engaged in considerable litigation in the High Court, 
chiefly relating to family matters. Tho defendant was a native banker and mer- 
chant in the bazar. In the year 1868, the plaintiff obtained for the defendant 
a loan of Bs. 151,000, or thereabouts, on mortgage, at the rate of 12 per cent,, 
.from two persons of the name of Gangooly. This loan was repayable at the 
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end of a year. About tbe time tbtCtthU mortgage was falling due, the defendant 
expressed his desire to obtain a larger loan upon the same property. The 
defendant at this time was in some difiQculties about money ; he had debts to a 
considerable amount, and one creditor '^had issued execution against his 
property. The plaintiff’s firm had also an unsettled claiin against him for 
upwards of Rs. 23,000 for costs, which they had called upon him to settle 
The plaintiff applied to the Gangoolys, but tliey refused to make any further 
advance, and the plaintiff then agreed to advance the money himself. Tlie 
plaintiff had not up to that time delivered any bills of costs. Hut he made out 
and delivered at that time bills for all his costs due uj) to tiia't date, in all 
forty-six bills of costs. He also delivered a general account showing all thivt 
was then due for costs. And the plaintiff offered to tax such of the bills as 
wero taxable, but the defendant said there was no necessity for it, as the costs 
of taxation would only increase his expenses. The sum of Rs. 34,000 was then 
advanced in mortgage by the plaintiff to the defendant, out of which defendant 
discharged a number of his liabilities, including the plaintiff’s costs. The larger 
portion of those costs had been incurred in suits then completed, but some 
portion were costs incurred in suits still ponding. 

The mortgage to the plaintiff was executed on the 17th August 18()9. The 
rate of interest was 12 per cent, per annum, payable quarterly ; and the princi- 
pal was repayable on tlie 17th February 1871. Compound interest was also 
to he charged ui)on all interest in arrear at the rate of 12 per cent. 

[ 473 ] In September 1870, tiie defendant required a further sum of 
Rs. 2,346 to pay off some claims upon him ; and Rs. 4,454 was then due to the 
plaintiff for arrears of interest, exclusive of compound interest, on the first 
mortgage. 

Thereupon the plaintiff made the defendant the further advance which he 
required, and the defendant executed afresh mortgage in favour of the plaintiff, 
dated 28th September 1870, for Rs. 41,000, — that is, the original Rs. 34,000, 
the interest, and the further advance, — upon the same terms as to interest as 
were contained in the first mortgage. The debt thus secured fell due on the 
28th September 1871. 

On the 13tli October 1871, the defendant executed a third mortgage for 
Rs. 48,138, of whicli Rs. 2,000 was a further advance, Rs. 5,138 for interest 
(exclusive of compound interest), wh'ch had accrued under the second mortgage 
and Rs. 41,000 the previous debt ; the terms as to interest being the siame in 
the third mortgage as in the two previous mortgages. 

On this mortgage a sum of Rs. 230 was f).iid by the defendant to the 
plaintiff for interest, hut at wdiat date is not stated. In 1875, the plaintiff 
made the defendant further advances amounting to Rs. 3, GOO and in March 
1876 an instrument of further charge upon the same property, and iipon the 
same terms as to interest, to secure this Rs. 3,600, was executed by the 
defendant. 

The present suit was brought, asking for a sale of the mortgaged property 
to satisfy these claims. Tfio mortgaged property was stated by the plaintiff to 
be of the value of Rs. 90,000, and the amount of the defendant's debts to the 
plaintiff under the two mortgages to be about Rs 90,000. 

All these mortgages were prepared in the plaintiff’s office, but they were 
not charged for. It was admitted that the defendant in these transactions had 
no independent professional advice. The plaintiff was the general professional 
adviser of the defendant, until tbe time when the present suit was brought. 
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The defendant, in his written statement filed in this suit, ^objected to the 
rate of interest as too high, and also stated that, since the ine^itution of the 
suit, he had had the hills of costs [476} examined, and had discovered that a 
great number of the charges were improper ; and in particular, that one hill, 
which had 'been Tiiixed, and had been reduced in taxation by Rs. 71-6-0 
was, nevertheless, put into the account of costs in:ide out by the plaintiff* in 
August 1869, at the amount at which it originally stood before taxation. 

The plaintiff gave no evidence to explain how it was that this sum of 
Rs. 71-6-0, which had been clearly taxed off the bill, was included in the 
account. * 

r 

Mr. J. D. Bell and Mr. Bonner joe for the Plaintin. 

Mr. Jackhon and ^Ir. Stokne for the Defendant. 

Kennedy, J. — I do not fet3l much diJficulty in this case. It is not like the 
case of a sale, for there are so many elements to be considered, that a solicitor 
who purchases from liis client stands no doubt in a very different position ; 
and if there is any doubt as to t.he ])ropriety or wisdom of tho transaction 
in those cases, tho client wjli be entitled to get back his pron^rty. and the 
attorney his money with inierebt, and will have to account for rents. This is 
something quite different. Here the attorney is only lending money, and all 
he wants is to get it back again. He has clearly a right to get it back with 
interest, and the only question here is, how much interest. 

Now we have the best possible evidence in this case as to the reasonable 
rate of interest ; not speculative statements like those of Shainole Dhone Dutt. 
We have evidence of what within a year before was actually paid by the 
defendant, a native banker, a man whose dealings were in money, and who 
was not without friends, and was aided by the advice of Baboo Roinanauth 
Law, who is not easily to be imposed on, or without zeal, for his clients. And 
when we find that l\lonoliur Doss, advised bv Rornauautb Law, within a year 
before actually took a very much smaller sum on the same security at 12 per 
cent., I think I must take this to be the best evidence we can have of thejiroper 
rate to be paid for the mon(3y to be lent, as there is no change of circumstances 
alleged or proved. 1 think it is conclusive to show that if Romanauth Law had 
been advising [477} his client Monohur Doss in his dealing with an adverse 
lender, he could have advised him to accept the terms ot this mortgage copied as 
they are from the ]irior one. J could understand the defendant making the case 
he does if he w'ere prepared to allege and prove that Romanauth Law had, with 
a view of making a loan nt a future period, and with the intention of manu- 
facturing evidence, which woulfl thcTJ he useful to him, w hile professedly advising 
Monohur Doss as his solicitor, permitted tlie monpy to be lent at too high a 
rate, and on too onerous stipulations : but the defendant has not even suggested 
such a case, much less proved it , and unless J am prepared without proof, and 
without pleading, to fix a most respectable attorney of this Court, Romanauth 
Law, with such manufacture of evidence, which of course would be an 
atrocious fraud, and would pi obably render it necessary to take proceedings 
against him as an officer of the Court, I cannot resist the evidence given by 
the fact that the defendant, a banker, with a most able attorney concurring, 
had 4^ithin a year raised a loan at that rate. With respect to the provision 
for the accumulation of interest, the plaintiff does not seek to enforce it ; and 
I think he is therein acting wisely and generously, but T am not by any 
means sure whether, having regard to the fact that the previous mortgage con- 
tained this provision, I ought not to have permitted it if‘*the plaintiff had 
insisted on it ; but of course the plaintiff is at liberty to waive if he thinks fit. 
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We have in the prior mortgage in this respect also the best evidence that 
Bomanauth Law was, in daaling with his client, performing the duty which the 
authorities lay down as the measure of the duty of an attorney who does not 
throw his client into other hands. It is the best possible evidence,that he took 
the same precautions when lender, as he would have done when his client was 
dealing with another. - ^ 

With respect to the account stated, I think the ^ases do go far enough for 
me to say that there having been no taxation and incleporident examination, the 
bills are not absolutely binding on the defendant. But he has lapn by for six 
or seven years ; and under these circumstances 1 think,, that the true principle 
is to permit the hills to be taxed in the ordinary way ; but [478] the items are 
to be taken as representing money paid and work done, and if in any case it 
appears the charges are unreasonable or improper, to that extent they must be 
disallowed. 

Then wo have the new mortgages. Now one of the strongest reasons 
occurring to me for saying that a provision for compound interest is one which 
if not absolutely illegal, ought to be discouraged, is that by a self-acting 
machinery it silently piles up a load of debt on the unfortunate borrower 
without calling his attention to the increasing dilticulties of his position ; so 
tfiat if he be not an active and careful man, and such men as a rule are rather 
lenders than borrowers, ho finds the whole value of his property absorbed by 
the silent increase of his debt. But because such a provision ougfit to be 
discouraged it does not follow that parties ought invariably to lose accruing 
interest on sums due. It seems the fairest transaction in the world that 
at reasonable times a mortgagee should call on iiis mortgagor to pay 
him his interest, or if he will not or cannot do this, to turn it into 
principal : and this specially applies when the mortgagor is getting a fresh 
advance. The dicta in Lawless v. Mansfield (1 I)ru. I't War., »057), on 
whicii Mr. Jackson so much relied, do not seem to have decided anything, 
for there was no decision on the poinc * and further, one cannot fail to see 
that Lawless v. Mansfield (1 Dru’ War., 557) does not commend itself to 

the highest judicial autliorities. In Blxiqrave. v. lioutk (H Do (lex. M. k 
G., G20 ; s. C., 2 Kay k J., 509), Lavdnss v. Mansfield (l Dm. k War., 557) was 
pointed out to be in the matter decided perfectly correct, but it was evident 
that the Court disapproved of some of tlie observations made bv Lord St. 
Leonards, and the actual decision there does not toucl’ tliiscaso. So far as the 
subsequent instrument, the plaintiff is entitled to have the interest caDulated 
on the consolidated sums, with rests at the times wlion the deeds were respec- 
tively executed. I understand Mr. Bell to express his willingness to waive 
accumulation of interest ofi the amounts duo for the balance of costs ; that can 
be ascertained, and so much must be reduced. I think the proper decree will 
be for a sale. As to a receiver, it being stated that there is danger of the 
property being deficient, there must be a receiver ; but [A? 9] I understand the 
plaintiff is not unwilling that the rents, subject to any necessary expenditure 
for repairs, should be paid over to the defendant. The proper order vrill be to 
reserve leave to the defendant to apply for payment to him of any sums received. 
If I were now to give any direction as to the payment, the receiver 
might be placed in some difficulty by having to determine what repairs are 
necessary. Costs on scale 2 to be added to the amount found due on taking the 
accounts. 

From this decision the defendant appealed, on the grounds that the 
plaintiff was only entitlecl to the amount of his bill of costs, when duly taxed, 
plus the amount actually advanced by him ; that the amount of his bill of costs 
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ghotild, in DO caso, carry compound interest ; that the plaintiff was not entitled, 
by the plan of striking balances and taking securities on such balances, to 
charge, what really was, interest on interest ; and that the rate of interest, 12 
per cent., .cliaged,^ was an improper one on the evidence before him, having 
regard to the position in which the plaintiff stood towards the defendant. 

f 

Mr. Jackson for the Appellant. 

Mr. i7. D, Bell and Mr. Bonnerjee for the Respondent. 

The following cases and authorities were referred to : — Lawless v. Mansfield 
(J Dru. & War., 557), Blaqrave v. Bouth (2 Kay & J., 509 ; S. C. on appeal, 8 
DeGek. M. & G., 620), Waters v. Taylor (2 Myl. & Cr., 526), hi ie Foster, 
Ex parte Walker (2De Gex., F. &J., 105), i/ow>cZ/ v. (4 Russ., 67), 

Ofossley v. Parker (1 Jac. & \V.. 460). Wahnsley v. Booth (2 Atk., 25), Draper's 
Company v. Davis (2 Atk., 295), Gthsonv. Jeyes (6 Ves., 266), Ehodes v. Bate 
(L. R., 1 Oh. Ap., 252), Lyddon v. Moss (4 De Gex. & J., 104, at p. 130 ; S. C., 5 
Jur., N. S., 637), The Land Mortgage Bank of India v. Baboo Soorjo Frokash 
Singh (25 W. R., 323) and Moss v. Bainbridge (18 Beavan, 478). 

^ Cur. adv. vult. 

[480] The judgment of the Court (Garth, C.J., and Markby, J.) was 
delivered by 

Garth, -C.J. (who, after stating the facts as above, continued) : — The 
defendant does not deny the plaintiff's general right to an account of what is 
due under the mortgages, and to have the property sold ; but he maintains (1) 
that he ought not to pay compound interest, (2) that the bills of costs delivered 
in 1869 ought to be taxed, and (3) that the rate of interest was too high, and 
ought to be reduced. 

Before proceeding to deal with these particular questions, we may say 
generally, that there is no reason whatever to suppose that the plaintiff intended 
to act dishonestly towards his client. The plaintiff had no doubt satisfied 
himself in his own mind, that if his client went elsewhere to borrow the money, 
he would not, on the whole, be so well off. We are quire willing to presume 
this in favour of an attorney of long standing and high character, such as 
the plaintiff is here. But, for the purposes of this suit, the question is, 
whether, having regard to the fiduciary relation between the parties, and the 
rule which the Court always observes in transactions betw^een attorney and 
client, Ibhe plaintiff’s contention here is well founded. 


First, than, as to the interest. The plaintiff abandoned in the lower Court 
the daim to any accumulation of interest since tlie date of the third mortgage . 
but he maintains that he is entitled to the prior accumulation of interest 
included in the mortgages of 1870 and 1871. The defendant desires to get rid of 
all accumulations of interest, and to have the whole account taken from the 
date of the first mortgage at simple interest. The learned Judge in the Court 
below has given the plaintiff the accumulations of interest prior to the third 
mortgage ; and, subject to the question of the rate of interest which we shall 
consider hereafter, we think rightly so. If the debt be really due, and the rate 
of in&rest be a fair one (which are wholly separate questions), it would be quite 
unreasonable that the debtor should pay no interest for many years, and that 
the creditor should be kept all that time out of his interest without any 
compensation. 

We do not for a moment doubt the power of the Court to consider this 
part of the agreement! and to see whether, as between attorney and client, the 
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client ought to he bound by it. But theplaintiff is entitled to a reasonable com- 
pensation for the default of the defendant in not paying interest regularly, and, 
upon the whole, we do not consider, now that he has abandoned the compound 
interest, that in insisting upon annual resiiS up to the date o(,the third mortgage, 
he is claiming more than a reasonable compensation, if the rate of interest be 
fair. It was contended that under no circumstances could an attorney h& 
allowed interest on costs. But the authorities which were relied upon ia*sup- 
port of that contention do not apply to a case like the present. There is no 
rule which prevents an attorney from taking security or otherwise arranging 
with his client for the payments of costs which have actually become 
due, or from agreeing for any fair amount of intei^est in making such sSti 
arrangement. Lyddon v. Moss (4 De Gex. & J., 104, at p. 130; S. C., 5 Jur., 
N. S., 637), cited by Mr. Jackson, is certainly no authority in his favour ; there 
the stipulation to which Lord Justice TURNER’S reiriarks are applicable, was a 
stipulation for interest on future costs, which stands on a wholly different 
footing. 

We now proceed to consider the Question as to the rate of interest. It was 
admitted in the course of the argument — at any rate it appears to us to be 
beyond dispute — that the attorney, who lias lent money to his client upon 
mortgage, can only recover w'hat would have been a fair rate of interest for his 
client to have undertaken to pay. We have, therefore, to consider whether 
12 per cent, was a fair rate in 1869, 1870, and 1871, when the three mortgages 
were executed. The case is, no doubt, very bare of evidence upon that point. 
The plaintiff called no witnesses upon it ; he was cross-examined as to it by the 
defendant’s counsel, but no information wdiich can assist us in coming to a con- 
clusion was elicited from him. One of the plaintiff’s witnesses, however, Baboo 
Shamole Dhono Dutt, an attorney of this Court, and who states that be had 
considerable experience in lending money upon mortgage, gave evidence, the 
[ 482 ] result of which appears to be, that the security being admittedly ample, 
and the property favourably situated, the defendant could have got the money 
at 10 per cent, at the outside. Now this evidence, it must he borne in mind, 
comes from the plaintiff’s own witness. It is affirmative evidence, given by a 
person of unimpeachable credit upon a matter within his experience. It was 
tested by the plaintiff’s counsel on re-examination, and was not modified in any 
material particular. It is, therefore, such evidence as in the absence of good 
evidence to the contrary, we are bound to accept as credible. It was suggested 
that as the defendant was himself a banker, he probably knew thrf rate of 
interest as well as the plaintiff, hut this is not the case. The defendant is an 
up-country banker and merchant, accustomed, no doubt, to advance money on 
goods, but not likely to >be acquainted with the customary rate of interest 
upon mortgages of immoveable property in Calcutta, with which, in the 
ordinary course of business, he would have but little to do. 

The learned Judge in the Court below thought that this evidence of Baboo 
Shamole Dhone Dutt as to the rate of interest was completely answered by the 
transaction between the defendant and the Gangoolys, which he considered to 
be conclusive to show that 12 per cent, was a fair rate. Possibly, und 9 r one 
or other of the very general provisions of the evidence Act, evidence of this 
transaction would have been admissible evidence for this purpose, at any rate 
it was not objected to, and we must take it for what it is worth. But we are 
hound to say, that we are very far from thinking it conclusive to show that the 
rate charged in another and subsequent transaction was the current rate. An 
isolated transaction can never, as it seems to us, be conclusive as to current 
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rates : it certainly does not, in our opinion, displace the evidence of a man of 
experience and unimpeachable credit, such as the plaintiff's own witness, 
Shamole Dhone Dutt. 

The remaining question, and the most difficult one, is as to the re-opening 
tiie billff of costs. The learned Judge in the Court below was of opinion, that, 
notwithstanding the settlement of accounts in 1869, the bills ought to be 
examined by the taxing officer ; but, considering the long time that had elapsed 
since they had been delivered, he thought that the plaintiff ought not to 

be put to any 'proof that the work was done. He thought that the taxing 
officer should only disallow those cliargos which appear to him unreasonable 
and improper. 

The first question here is, whether the defendant had any right to have 
these bills taxed at all after the mortgage of 1869, and what passed upon the 
negotiations for the mortgage executed in that year. The plaintiff’s counsel 
contends, that when the plaintiff had offered to have tliu bills taxed, and the 
defendant refused that offer, the defendant 'was debarred from any further 
right to have the bills taxed. Fiu thor he contends, that the defendant has lain 
by so long since the bills were delivered, that any right he may have had to re- 
open the account made up in 1869 has been lost by delay and acquiescence. 

We think that, having regard to the relation between the parties, there is 
no sufficient ground for the plaintiff ’s contention in this respect. When the 
account of 1869 was made up, the plaintiff was the defendant’s attorney, and 
a portrion of the hills of costs which be was then called upon to pay, though 
only the smaller portion, related to suits then pending. Subsequent to that 
account being then made up, the plaintiff, besides being the defendant’s attorney, 
became his arbitrator in a very heavy referonco, made in a suit wherein the 
defendant was a party. During all tlie time, therefore, that has elapsed since 
the bills were delivered, the defendant has .stood in such a relation to the plain- 
tiff, that he can scanjely have been called a free ag(jnt Of cour.se also during 
all that time the plaintiff enjoyed the full confidence of the defendant ; and the 
defendant was under the impression, that the only effect of having the bills of 
costs taxed would be to increase his own indebtedness. Practically, he could 
not, since 1869, have taken any step at all in the matter without quarrelling 
with his own attorney, and we do not think that, under such circumstances, 

we ought to infer acquiescence from the delay. 

(1 

Nor are we satisfied that by the bare offer to have the bills taxed, and 
the rejection by the defendant of that offer, the defendant has lost that right, 
which he ongiiially had, to have [ 484 ] the hills *taxed. We cannot now say 
what the result of a taxation would have been. Possibly it might have been 
advantageous to the defendant, possibly not. But we think it would be 
dangerous if we were to sanction the notion that an attorney, by making such 
an offer as this to his client at a time when the client was in difficulties, and he 
was just about to lend the client money, put himself in any better position. 
We tbink that, as between attorney and client, such an offer ought to carry 
very little weight. We do not at all intend to say, that the offer was not in this 
case made bond fide ; but, under all the circumstances, we do nob think the 
refusal of it ought to deprive the defendant of his right to tax. 

It was suggested that if we sent these bills to be taxed in the ordinary 
way, the defendant might be piJFt in a much better position than he would have 
been if he had had them taxed in 1869, some of the bills being for work do pe^ 
in 1864 and 1865 in suits long ago concluded ; so that it might be extremdl^ 
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difficult for the plaintiff now to prove every item in these bills. We do not 
apprehend any real difficulty^ upon this point, having regard to the practice 
which we understand to prevail in the Taxing Master’s office. 

The lapse of time is a circumstance which, like any ether circumstance, 
the Registrar would take into consideration, and if his decision should not be 
satisfactory in any particular case, the parties will be at liberty to objcfct to it, 
and the matter will then be referred to the opinion of the Court. # 

The decree of Mr. Justice KENNEDY will, therefore, be varied by directing 
that, in taking the account upon the mortgages, interest be calculated at 10 per 
cent, in lieu of the rate mentioned in the mortgages ; the account up to 13^h 
October 1871 being made up with annual rests, and that the plaintiff’s bills of 
costs be taxed in the usual way. In all other respects the decree will be 
affirmed. 

As regards costs, wo tliink the defendant is entitled to have the costs of 
this appeal on scile 2. If the defendant had been challenging these transactions 
as plaintiff’, he would have got his costs, as having substantially succeeded ; and 
we do not see how his position is practically altered because he happens to be 
[48S] a defendant. Ho has also succeeded in the appeal. The costs subse- 
quent to the decree, other than the costs of taxation, will he added to the 
amount found to be due in the usual way. The costs of taxation will follow 
the result of the taxation according to the rule. 

Six months’ time will be allowed from the date of the decree fot taxing 
the accounts. 

Decree varied. 

Attorneys for the Appellant ; Messrs. Milter and Bhunjo. 

Tlie Respondent in person. 


NOTES. 

[ ATTORNEY AND CLIENT— RE-OPENING OF SETTLED ACCOUNTS— 

In Shamaldhone Dull v. Lakshtviffini, (19C8) 36 Cal., 498, a somewhat similar ease, thi^ 
case was distinguished (.soo 50-2 --507) on the ground among others of the client having had 
independent legal advice and the attorney having more than made an offer to get the bills 
taxed: — The case of 0 C»l. 473 “ indeed proceeded on the special circurnHtanco.s of the case 
rather than laid down aiiv general principle of law’.” } 

IS Cal. 488] 

The 8th and 9th January and 1 1th February, 1878. 

Present : 

Sir Richard Garth, *Kt., Chief Justice, and Mr. Justice Markby. 


Wood 

versus 

Wood. 

[-1 C. L. R. 582.] • 

Divorce Act (Act IV oj 1869) — Suit for Dissolution of Marriage — 

A duUcry — Desertion. 

In a suit by a wife for a dissolution of her manriago on the ground of her husband’s 
adultery and desertion, the Adultery was proved, and it was found that the wife, notwith< 
standing the gross misconduct of her husband, continued to live with him for some years. 
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during which time she supported her husband and herself by her own earnings, he contributing 
nothing to her support ; that oventualLy, under the pressure of pecuniary difUculties brought 
about by her husband’s extravagance and dissolute habits, they came to an arrangement, by 
which she went to live^ith her friends andrhe resided at his mother’s house, until they could 
again find means to provide a common house ; that for two years prevjqusly to the separation, 
fiioughthey had lived together, no conjugal intercourse owing to the hu^and’s misconduct had 
taken^place between them ; that ho loft his mother’s house without telling his wife whore he 
was going, and subsequently wont to Madras, where he had since resided. Held in the Court 
below following the case of Fitzgerald v. Fitzgerald (L. R., 1 P. & D., G94), that the 
separation havihg originally boon by mutual consent, desertion could not take place until 
odhabitation had been resumed ; desertion not being proved, the wife was only entitled to a 
decree for j'udicial separation. JJeld in appeal that the separation not being brought about by 
tbe act of the wife, bull bv the husband’s misconduct, distinguished the case from that of 
Fitzgerald v. Fitzgerald (Ij. R., I P. & D., 094.), and that, under the circumscances, tbe 
desertion was [ 486 ] proved, and the petitioner was oniiilt'd to a decree for a dissolution of 
marriage. 

Appeal from a decree of Kennedy, J., dated the 15th August 1877. 

This was a suit brought bv a wife for a dissolution of marriage on the 
ground of her husband’s adultery and desertion. The suit was heard as an 
undefended case, and at the hearing, the adultery, which was alleged to have 
been committed in 1864 and 1869 in Calcutta, and in 1875 at Madras, was 
fully proved ; but the learned Judge did not consider the desertion to he estab- 
lished, and gave a decree only for a judicial separation. 

1?he parties w^ere married in 1856, and lived together until 1871 ; but since 
1869, the respondent had not contributed to his wife’s support, and she had 
maintained herself and him by keeping pupils ; she and her husband residing 
in Joratallao Street until 1870, when a distress having been put in for rent, 
they left and went to live in Circular Road ; hut pecuniary pressure forced 
them to give up that house, and by arrangement between them, she went to 
live with her family in Calcutta, and he to his mother’s in Calcutta. The 
petitioner stated that, for two years previously to February 3871, the respond- 
ent had ceased to have conjugal intercourse with her. The alleged desertion 
was stated to have taken place in March 1872, when hp left Calcutta without 
seeing or having any communication with his wife, or making any provision for 
her support. The suit was brought in 1877. The evidence of the petitioner 
as to thfi desertion when the case first came on for hearing was as follows : 

I was married in September 1856. After my marriage we lived at 22, 
Park Street. I continued ro live with my husband.up to 1869. I lived under the 
same roof with him up to 9th February 1871. 1 continued to live with him 

under tbe same roof, but not as his wife. That was at 17, Joratallao Street. 
He had been gradually withdrawing himself for many years from my society, and 
my own self-respect forbade I should do more than live under the same roof. We 
lived for two years under the same roof, but not as husband and wife. I 
made repeated endeavours, both by letter and in person, to induce him to 
[487] return to me. I went from Joratallao Street to the house in Circular 
Boad^in consequence of a distress in the house. T lived in Circular Road for 
ten months. He lived in that house all the time. From Circular Road 1 
returned to my family. I did so with his consent, simply because we were 
getting more and more involved, and he made so many demands on me for money 
which I could not meet. 1 understood he was going to his mother according to 
a previous arrangement, but just before leaving, he t6\d me he would not go. 
there, and refused to tell me where he was going. He did not ask me to go 
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with him. He left Calcutta in ^arch 1872. In the interval he did not en- 
deavour to contribute to my support. I have seen him since in passing, but not to 
speak ; once at the King of Oudh's menagerie, but not to speak to. It was about 
a year after in one of his . visits to Calcutta. He did not copie and speak to me. 
He has not 8ino% contributed to my support in the slightest degree. T have 
never offered to go and live with him where he now is, because I expected thh 
offer from him. I could not thrust myself on him after the way in wh^h he 
hehaved. 1 have never requested or written to him to return and cohabit with 
me. After he had neglected me so long, 1 could not do so.” 

• 

On this evidence it was contended by Mr. Jackson and Mr. Trevelyffn 
for the petitioner, that desertion had been made out, and the cases were cited 
which are referred to in the following judgment : — ^ 

Kennedy, .1. — { am very much afraid I cannot give this lady the relief she 
seeks. On her own showing there never was a time at whicii desertion could 
he said to have commenced. It is not necessary for me to express my opinion 
of the respondent’s conduct, the unfortunate lady seems to have had much to 
complain of, but differences arose and conjugal intorcoiir.se, we are told, ceased 
two years before that, which amounted to a separation. No doubt they seem 
to have lived very unhappily together. Eventually circumstances occurred, which 
compelled the husband to live apart with her consent. In fact, unless on an 
undertaking of better behaviour, or the husband seeking to [ 488 ] induce her to 
return to cohabitation, she did not seem anxious to return to cohabitation. She 
did not write, she says, because it was his part to have first written, and she 
did not seek to return. The cases cited were vej y strong, hut of very, great 
peculiarity, I think we have got the true principle laid down in Fitzgerald 
V. Fitzgerald (L. E., 1 P. & D., 694) and Wardv. Wardil Sw'ab. ^ Trist., 186). 
In B\tzgerald v. Fitzgerald (L. K., 1 P. AD., 694), in which the conduct of the 
husband seems to have been as bad as bad could b(3, the principle is laid down in 
the placitum that “ no one can desert who does not actually and willingly bring 
to an end an existing state of cohabitation. If tlie state of cohabitation has 
already ceased to exist, whether by the adverse act of husband or wife, or even 
by the mutual consent of both, desertion becomo.s impos.sihlo to either, at least 
until their common life and home have been resumed. The refusal by either 
of the request of the other to resume conjugal relations does not constitute the 
offence of desertion.” 

Therefore, the suggestion I threw out in the argnrr cut of converting the 
original separation into desertion by a requisition to resume conjugal relations 
would seem not to be well founded law. In the case of Fitzgerald v. Fitzgerald 
(L. B., 1 P. & 1)., 694) the^acts were as bad as an> thing could be. That 
placitum seems fully bofne out by the judgment of the Court. The Judge 
Ordinary says : “Putting the facts in the most favourable light for Mrs. 
Fitzgerald, it would, I presume, be argued tims after the tirst suit was at an 
end. Major Fitzgerald might at any time have demanded cohabitation of his 
wife. She was not unwilling to return to him, and if she had been, the law 
would have compelled her ; but he made no such demand, therefore he wilfully 
kept apart from her, therefore he deserted her. If, indeed, keeping apart from 
a wife who has voluntarily quitted her husband against iiis will, and withdrawn 
from cohabitation, is the same thing as deserting her, the argument must 
prevail. But 1 cannot think that it is. It is one thing to make a breach, it is 
another to refrain from attempts to heal it. Desertion means abandonment, 
and implies an active vpthdrawal from a [ 489 } cohabitation that exists. The 
word carries with it an idea of forsaking or leaving ; is hardly satisfied by the 
negative position of standing apart.” 
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There was a rehearing applied for. The Court retained the same opinion 
as before. We thus have it established that no one oan desert who does not 
actively and wilfully bring to an end an existing state of cohabitation, which 
certainly does not seem to have ooourred. Possibly it might be held, under 
the circumstances of this case, that a call to renew cohabitation might convert 
the separation into desertion, but I think it would be dangerous for the peti- 
tioneyf to try it, as, if acceded to, it would certainly condone the prior offences, 
and disentitle this unfortunate lady even to judicial separation. In Ward v. 
Ward (1 Swab, and Trist , 1H5), CocKBURN, G.J., and the Judge Ordinary 
were sitting together. COCKBUHN, G.J., says, the evidence raises a doubt as to 
the desertion. If disagreements and (juarrels took place, and both parties were 
bound over to keep tbe peace, can you treat a subsequent separation as deser- 
tioi> ? Suppose an arrangement had been made by the advice of the Police 
Magistrate to separate by mutual consent. Though the husband may have left 
her, yet if there were a corresponding animus on the part of the wife, if she 
were a party to his leaving and consented to it, that would not constitute 
desertion. The act of desertion must be done against the will of the wufe. 

Again, there is the case of Townsend v. lownsend (L. R., 3 P. & M., 129), 
where the original separation being involuntary in consequence of fear of arrest, 
it was held not to be a desertion. Here it was involuntary from want of means, 
and in consequence of that pressure assented to by the petitioner. I think, 
therefore, that having regard to those decisions I should not be justified in 
pronouncing for a dissolution. But the petitioner is clearly entitled to a judicial 
separation. I shall not, however, give a final decision that tbe petitioner may 
determine whether she will take the opinion of another Court, or whether she 
will try the effect of such a notice as 1 suggested. 

The case came on again on the 6th of .-Xugust for further [490] liearing 
to establish the desertion, and evidence was given by the petitioner, which, as 
far as material, was as follows ; 

T had laid by several things to use again for liouso-keeping. Wo certainly 
had not given up all idea of living together again. Tliero were some articles 
of plated-ware and door screens, things of that sort e;cpensive to buy again. 
My husband wrote for them to raise money. I gave over the plated things to 
my husband on his letter. I was not aw^are of his going at the time he went 
to Madras. I would certainly have joined him at Madras 'if he had asked me. 
The separation from my husband in house was entirely caused by pecuniary 
pressure on us both. In consequence of that pecuniary pressure it w'as a joint 
arrangement that I should live with my family, and he with his mother. I 
consented to the arrangement till my husband could get a berth, and again 
offer me a home. If he had asked me to go to him at Madras, I certainly 
would have done so without any pledge of better behaviour from him. 

Kennedy, J.— Possibly, if Mr. Jackson’s very able argument had been 
addressed to ma before I had occasion to consider the case and had formed a 
deliberate opinion, I might have given judgment in favour of his client, but when 
I gave my former judgment 1 had thoroughly convinced myself, at least by 
examination of all the decisions bearing on the subject, that there was not in 
this case what amounted to desertion ; and I still retain this opinion. I had 
not intended to permit further argument, but the petitioner having applied for 
leave to put further evidence on the record, I postponed the case for that pur- 
pose, and I then did not wish to prevent Mr. Jackson calling my attention -to 
his view of the authorities. 
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Naturally the Court before whom this question had come were anxious 
rashly to avoid laying down a general principle, and as much as possible relied 
on the special circumstances in each case as constituting desertion or prevent- 
ing the separation from taking that charfiilbter ; but in FUggerald v. Fitzgerald 
(L. R., 1 P. (fe D., 694) the Judge Ordinary does lay down, in unmistakoable 
terms, a principle, which I think I am bound to accept even if it- did nSt 
t49l3 commend itself to my mind as correct. He says, “no one can ^desert 
who does not actively and wilfully bring to an end an existing state of cohabi- 
tation." He explains, as 1 understand him, that mere absence does not 
necessarily cause a breach of cohabitation ; that there may be cases in which, as 
in Williams v. Williams (3 Swab. & Trist., 547), there was personal severance, 
buL what may be called constructive cohabitation ; but T do not see that the 
present case is brought within tliem. Townsend v. Townsend (L, R., P. 
& M., 129) shows the withdrawal from the wife's society under pressure of 
circumstances is not abandonment against her will, aiitl oven if, in spite of the 
language in Fitzgerald v. Fitzgerald (L. R., 1 P. k I)., G94), any subsequent 
events change the original separation into desertion, J do not find anything 
to bring this within them, as they are explained in Fiizg&raUl v. titzgerald 
(L. R., 1 P. k D., 694), and to make me believe that the cohabitation was 
merely suspended. 

On the contrary, in this case, this unfortunate lady had suffered long and 
much from her husband’s misconduct. Conjugal cohabitation, in its full sense, 
had ceased for two years before there had been a severance of residence by 
mutual consent caused by the pressure of circumstances, and 1 cannot help 
believing that she must unconsciously overrate her wish to return to cohabitation, 
when one sees the earlier statements in her first examination, and her description 
of her attempts to reclaim him, which forcibly brought to rny mind the case of 
Adriana in the Comedy of Errors. 1 cannot get over the express language of Lord 
Penzance in Fitzgerald v, Fitzgerald (L. R., 1 P. & D., 694) : “If the state of 
cohabitation has already ceased to exist, whether by the adverse act of husband 
or wife, or even by the mutual consent of both, desertion, in my judgment, 
becomes impossible to either, at least until their common life and home have 
been resumed." 

If, however, thig^, opinion of mine be erroneous, my error may be corrected 
by the Court of Appeal, and I have therefore afforded this lady the fullest oppor- 
tunity of bringing upon the record every fact deemed material by her advisers. 

The petitioner appealed from the decree which gave her merely^ decree 
for a judicial separation, on the ground that the [492] evidence was sulticient 
to establish desertion withopt reasonable excuse for two years and upwai'ds, 
and that therefore the decree should have been one for dissolution of the 
marriage. 

Mr. Jackson and Mr. Trevelyan for the Appellant. 

The following cases were cited : — Fitzgerald v. Fitzgerald (L. R., 1 P. & 
D., 694), Haviland v. Haviland (32 L. J., P. k M., 65), Gatehouse v. Gate- 
house (L. R., 1 P. & D., 331), Meara v. Meara (35 L. J., P. & M., 33), Cudlip 
V. Cudlip (27 L. J., P. & M., 64), Lmve v. Lowe (unreported), Graves v. Graves 
(33 L. J., P. M. & Adm., 66), Williams v. Williams (3 Swab. & Tristi*, 547), 
and Gibson v. Gibson (29 L. J., P. & M., 25). 

The judgment of the Court (Garth, C. J., and Markby, J.) was 
delivered by « 

Garth, C. J. — In this case the parties were married in September 1856, 
the petitioner being then about 15 years of age. They lived together, in Calcutta. 
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for some years after the marriage, but had no children. In October 1864, the 
petitioner discovered that the respondent had committed adultery with her 
ayah. She did not on this account withdraw from cohabitation with the 
respondent, but fr(?m that time the respondent treated her with neglect. 
About this time she began to support herself by teaching in a school, and 
in 1869,' ill consequence of his constant absence until a late hour at night, 
she ceased to have sexual intercourse with him. They continued, however, to 
live together, and there is no reason to suppose that the husband was desirous 
of renewing the iiitercoursij. On the contrary, she states, and this is not denied, 
that at this time her husband wholly neglected her. During this time also the 
respondent contributed nothing to tlie suppoit of tlje petitioner, and frequently 
made demands for money upon licr for his own purposes They became involved, 
and4n 1871, were obliged to give up the house in Circular Road, in which they 
then resided. [493] The petitioner then propr>sed tiiat they should take a smallei 
liouse, which they could havodtuie , hut tlio respondent refused to sign any lease, 
and it was then, under the pressure of pecuniary ditliculties, that they arranged 
that he should go to his mother's house until they could find rneaniS to provide 
a liome. Whilst he at his mother’s Ikuiso, she visited him twice, but ho 
treated hei with the gieatest indifference. When tlie house in Circular Road 
was given up, the wife had retained sundry articles of furniture wdth a view* 
to the possibility of thoir living together again, hut the husband had them 
sold, and tlie proceeds were spent by him lie afterwards left his mother’s 
house, and refused to tell his wi'e where he was going. In 1872, without any 
communication with his wife, ho left Calcutta for Madras, where he has since 
resided, and has been guilty of frequent acts ot adultery. lie has occasionally 
visited Calcutta, and she once saw him, hut only in public. On this occasion 
she did not speak to him, nor he to her From 1869 down to the present 
time, the petitioner has resided in Calcutta, and the respondent has contributed 
nothing to her support. ^ 

There being no doubt as to the adultery, the only question is as to the 
desertion. The learned Judge of the Court below thought that he was 
compelled, upon the authority of the case of Fitzgtn’ald v. Fitzgerald (L. R., 

1 P. Si D., 694), to hold that in this case there had been no desertion, because 
the separation in 1871 was assented to bv the wife. , 

Now. we do not for a moment dispute the proposition that either where the 
separation is the act of the wife, or wheic the wife of her owm free will assents 
to a complete separation, there can he no desertion ; nor, until husband and 
wife have again cohabited, can suhse(|uent conduct transform what was a 
voluntary separation into desertion by the husband. Hut we think this is not 
a case of that kind. In the case of hhtzgerald v. Fitzgerald (L. R., 1 P. & D., 
694), upon which the learned Judge relied, the separation took place by the 
act of the wife alone, not in obedience to anv external necessity, hut for the express 
purpose of avoiding continued Intercourse: and intercourse was not merely 
suspended by her, hut put an end to. It is upon these grounds that 
CM*] Txird Pknzanck considered tlie desertion in that case to be the act of 
the wife. But here the case is wholly different. The wife, notwithstanding 
the gross misconduct of her husband, continued to live with him for seven 
years, during the latter years struggling, bv her own earnings, to keep up a 
house for herself and him, whilst he did nothing. Even when at last she was 
compelled by their debts, and his refusal to enable her to take a smaller house, 
to separate from him, she did all she could to prevenj an entire separation, 
and to make it practicable for them to live together again. But she was thwarted 
in these attempts by her husband ; he sold the little furniture she had saved ; 
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he repelled her visits ; and at last ho refused to let her know where he was 
to be found. No doubt, after he left Calcutta foi Madras, she made no further 
attempt to jjo to him or to induce him to return. But we think she had done, 
not only all that any woman could bo \‘easonal)ly expected to do, but from a 
legal point of view, enough to show’ that the separation* was neither brought 
about by her, nor in accordance with her wishes. It may indexed be truetb^it 
the respondent would have been perfectly willing to go on living witl* the peti- 
tioner, if she could have earned enough money for them both, whilst he 
remained in idleness ; and as long as she coulrl do this, she was also willing, in 
spite of his misconduct, to live with him, even upon those terms.* But we think 
it is clear from his conduct, immediately after they gave up house in 1871, jnd 
subsequently, that w’hen he found his wife could not support him, he was desirous 
to be rid of her altogether. After they had been compelled by dilHculties of his 
own cjcating to live ai)art, he was bound to keep up wdtli her such intercourse 
as the nature of the case admitted : Imt this, in our opinion, he distinctly 
refused to do. 

When tlie case was being argued, we were disposed to think, th«.t the 
petitioner having for two years withdrawn from conjugal intercourse with the 
respondent, she could not afterwards complain tliat her husband liad deserted 
lior ; hut it is clear that this witlidrawal was brought about entirely l)> the 
husband’s misconduct, and tliat it was a matter to which he on his part was 
wliolly indilferont. 

[ 498 ] Wo cannot find any authority that a withdrawMil under such 
circumstances disentitles a wife to charire her husband with desertion. , 

We think, therefore, that wo ought to gr.int a decree nist for a dissolution 
oi the marriage, instead of a judicial seth'irjition. and that the petitioner should 
have her costs in botli Courts on scale '2. 

Appeal allovJeiL 

Attorn^ for the Appellant : Mr. Fnik. 

NOTES. 

[DIVORCE— DESERTION— THE RULE IN FITZGERALD v. FITZGERALD - 

A piirallcl case is that of Ibu'table v. Ihixtable (1899) 68 L. J. P., 83, whert- at llu 
incopti(*ii there was an iJgrconieiit to live apcirt until .sufficient was saved to find a home. 

Desertion is a question of fact : — Duckworth (1889) 9 1. L. R , 608. 

The rule in Filztjerald v. Fitsfjcmld has boen explained in Kay v. Kay (1904) P. 382 , 
Bradshair v. Bradsliaw (1897) P. 24 ; R. IjCirsrJie (1891) 2 Q. B.,418C. A., • 

This case was followed in (1878) I Cal., 260] 
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APPEfiLATE CRIMINAL. 


The 22nd March, 1878. 

Present : 

Mr. Justice L. S. Jackson and Mu. Justice Cunningham. 


The Empress 

' versus 

®Kudrutoollah and others. ^ 

£ C. L. R. 2 ] 

Practice — CornmittaL for trial after charoe has been drawn up - Criminal 
Proceduro Code [Act X, 1872), ss. 4, 220^ 221 . 

Sectiun ‘221, 1 of lh*i Criminal Promliiro Oodo authorizci* a MagiHtriite, aftern charge ha.i 
been drawn up, t(' stop further proceedings, and commit for trial. 

Although the explanation to s. 220 provide.-; that, if a charge is drawn up, the priboner must 
be either convicted or acquitted, it does nut require that the conviction or acquittal should be 
by the Magistrate who drew the charge. 

The prisoners were charged with rioting under s. 147 of the Penal Code. 

The facts of the case, and the reasons for the reference, sufliciontly appear 
from the order of the Sessions Judge referring it to the High Court, and whicli 
ran as follows : — 

“ At the sitting of tlie Court for the trial oi this case an illegcility was 
“ apparent on the very face of tlie commitment. It appears that the Joint Magis- 
“ trate has gone through the case and all but decided it, havina drawn up a 
“ charge, examined the witnesses for tlie defence, and recorded two judgments, 
** or a judgment with a postscript, the former dated 29th December 1877, and 
“ the latter dated 18th January 1878. On this last date the Joint Magistrate 
“ records an order that the charge [486] which he had himself drawn up was 
“cancelled, and that the prisoners were committed to the Sessions. This 1 
“ hold that the Joint Magistrate had no power to do. • Having drawn up a 
“ charge, the floint Magistrate was bound to convict or acquit. He had no 
“ third course open to him, vide explanation, s. 220, Criminal Procedure Code. 
“ It cannot be contended that s. 221 helps the Joint Magistrate, because it is 
“ clear that the two sections must be read together. It cannot be said that 
“ 6. 221 justified a procedure which s. 220 distinctly precludes ; and there is all 
“ the more reason for this when it is borne in mind. that the explanation to 
“ s. 220 is altogether new in the Criminal Procedure Code. Clearly then the 
“ Legislature knew what they were about, and they could hardly, with their 

• Criminal Reference, No. 17 of 1878, from the order of H. C. Sutherland, Esq., Sessions 
Judge of Zilla Backergungo, dated the 13tb March 1878. 

t [Beo. 221:— In any trial before a Magistrate, in which it may apptar at any stage of the 
proceedings that from any cause, the case is one which the 
How the Magistrate is Magistrate is not competent to try, or one which, in the opinion 
to pro<^d when, after of such Magistrate, ought to be tried by the Court of Session or 
conunencement of trial, High Court, the Magistrate shall stop further proceedings under 
he finds the case beyond this chapter, and shall, when he either cannot or ought not to 
his jurisdiotioo. ■ make tne^ ‘accused person over to an officer empowered under 

section thiry-six, coimnit the prisoner under the provisions here- 
inbefore contained. If such Magistrate is not empowered to comnKt ho shall proceed under 
Bootion forty-five.} 


1013 



3 Cal. 497 


KaDRtrtOOLLAH & 0 . [1878] 

" eyes open, have introduced t(ie explanation to s. 220 providing that if a 
** charge is drawn up the prisoner must be either acquitted or convicted, and go 
" on in s. 221 to provide a third course for Magistrates to follow. I hold then 
“ that, by 4he words 'at any stage of the tri£d/ in s.221, the Legislature fully and 
'* deliberately intended that the explanation in the previous section should 
“ be followed and read consistently, and read to mean at any stage»before • 
“ the Magistrate had drawn up a charge. 

There is a further difficulty in the case. The Joint Magistrate has only 
“ committed on the same charge on which he had previously charged the 
" prisoners as triable before, him. The necessity for the commitment is not, 

“ therefore, apparent. ' ’ 

*' T have searched in vain for any reported case to throw light on the 
“ present difliculty. I certainly never before heard of a Magistrate cancelling a 
“ charge once made. 

“ The case must be referred to the High Court under s. 197, explanation, 

“ Criminal Procedure Code, in order that the Joint Magistrate’s commitment 
“ may be quashed.” 

No one appeared upon the hearing of the reference, and the judgment of 
the Court was delivered by 

Jackson, J, — “Trial,” according to the definition in s. 1 of the Criminal 
Procedure Code, means “the proceedings taken in Court after a charge has been 
drawn up.” It is clear, therefore, thats. 221 of the Criminal Procedure Code, which 
[497] follows s. 220, authorizes a Magistrate, although a charge may have been 
drawn up, to stop further proceedings and commit for trial: for this purpose 
s. 221 may bo regarded as a proviso to s. 220. It may be added tliat, though the 
explanation to s. 220 provides that if a charge is drawn up, the prisoner must 
be either convicted or acquitted, it does not require that the conviction or 
acquittal should be by the Magistrate who drew it. 

We see no"*^r 0 ason, therefore, to quash the commitment. 


NOTES. 

[CRIMINAL PROCEDURE- COMMITTAL AFTER DRAWING UP CHARGE - 

Soc the Criminal Procedure Code, 1898, sock. U-17 and 258, the provisions of which are 
substaritiall}- the same as t£oso in the Criminal Procedure Code of 1872.] 
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, *1 3 Cal. *97 1 

APPELLATE CIVIL. 

^ The 4ih March, IS78. 

Pkesent : 

• Mu. Justice L. S. Jackson- anuMk. Justice Cunningham. 



Tho Einprosi! 

r ocrsua 

r 'Butto Kristo Doss and anotiier. ' 

Public Scrvanl — Penal Code, s.s. '^1 and 100. 

A person appointed by the Crovernmeiit Solicitor, with the approval of Government, and 
under an arrangement made by the Govornor-tit tu'ral in Council, to .aett as Prosecutor in the 
Calcutta Police Courts, is a public servant within the nnaning of s. 21 of the Indian Penal 
Code. ‘ 

In this case the accused were charged under s. 109 of the Penal Code with 
offering a ))ribe to Mr. Ilume, who was alleged to be a public servant. It 
would appear that Mr. Hume was appointed by the Government Solicitor, with 
the approval of the Government, and under arrangements sanctioned by the 
Governor- General in Council, to act Ouverninent Prosecutor in the Calcutta 
Police Courts, 

The point referred b> the Uresidoncy Magistrate for the opinion of the 
High Court was, whether, under tlieso* circumstances, Mr. Hume was to bo 
considered a public servant. 

No one appeared on the hearing ol the reference, and the judgment of 
the Court was delivered b\ 

Jackson, J. — We think it clear that the person appointed by the Govern- 
ment Solicitor, with tho approval of tho Government, to act as Govei nment 
Prosecutor, under tho arrangements made by the Governor-General in Council, 
is a public servant within tho meaning of s. 21, Indian Penal Code. 


[498] APPEliLATE CIVIL. ' 


^ The ^Sth November, 1877, 

PllKSENT : 

Sir Ekhari) Garth, Kt., Chief Justice, and Mr. Justice Birch. 

Gogon Manjy Defendant 

versus 

Kashiswary Deby and others Plaintiffs.! 


Suit for Kahuhai — Enhanced Bate — Presnw,ption of Landlord* s 
^ willingness to grant Pottah. 

In. order to entitle a landlord to bue a tenant for a kabuliat at a certain rate of rent, he 
should either have tendered a pottab t*"' th*’ tenant at rhe rate of rent mentioned in the 

* Criminal Koferonce, No 51 of 1878, from an nrdtT paHHcd by F. J. Marsdon., Eaq., 
Presidency Hagigtrato of Calcutta. ^ 

t Appeal under cl. 16 of Letters Patent against the decree of Mr. Justice WHITE, dated 
the 18th of July 1877, in Special Appeal No, 2168 of 1876. 

r * 
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kabuliat, or ho should be willinf^ to grant a pottah at that rate; and if the Court oonsiders that 
the rent which ho claims i-; the correct amount, it will pn^siuno that ho is ready to grant a 
pottah at that rate, and will give him a docroc for the kabiiliat. 

But this presumption w’ill not hold if the Conrf thinks lhat the ratj claimed is too high ; 
and in such a case, therefore, the presumption h iving failed, the landlord will not be entitled ^ 
to a kabuliat at such lower rate as the Court iiiny think just, but hi.s suit will be di^issed. 
Golnfn MoJtomed v. Asmuf AH Khan Choirdhry (10 VV. B., F, B., 14) followed, -and 
Oopeenafh Jannak v. Jeteo Mollah (18 W. R., dissented from. 

This was a suit for a kabuliat at an enhanced rent by the owbersof a jote 
against a ryot inoccupation of the jote, who paid their share of the rent to 
each of the plainfcilfs. The Court of First Instance found that the defendant 
was a I’vot liable to onhanemnont of rent, and that he had been duly served 
with a proper notice of enliancement under Hengal Act VJIl of 1H69, s. 14 ; 
that enlianceriient was sought on tlie ground that tlie vent paid hy the defend- 
ant was below tlie rate luevailiiig in adjacent places. It also found that the 
plaintiffs hacl*not established that ground, and it appeared that the plaintiffs 
liad not tendered a pottah to the defendant at the rate mentioned in the kabu- 
liat, nor had they expressed themselves willing to grant a pottah at tliat rate, 
and upon these facts dismissed the plaintiff's’ suit. The Lower Apfiollate Court 
took evidence as to what was a proper rent to be paid, and granted [499] the 
plaintiff a kabuliat at that rate, which was lower than the rate claimed. 

From this decree the defendant jmoforred a special appeal to the High 
Court on the ground that the plaintiff's having failed to prove that they were 
entitled to a kabuliat for the enhanced rent claimed bv them, their suit should 
have been dismissed, and that the Lower \ppellato Court was wrong in giving a 
decree for a kabuliat for a rent which the plaintiff s had not before suit expressed 
their readiness to accept. 

Baboo Kifthort Mohim Ifoyior the Appellant. 

Jiahoo Svecnath Doss for the Respondents. 

This special appeal came on for hearing before WHITE, J., who confirmed the 
order of the Lower Appellate Court, and the defendant thereupon preferred the 
present appeal under cl.*L0 of the Lotter-s Patent. 

Baboo Kishori Mohan Roy for the Appellant. 

Baboo Onja Sunker Mozoomdar for the Respondents, * 

Garth, C. J. (Birch, J., concurring). — We think that this appeal should 
be allowed. The judgments of 'the Subordinate Judge, and that of Mr. Justice 
Whits:, appear to us to he "directly opposed to the ruling of the Full Bench in 
the case of Golam MohomcA v. Asmnt All Elian (10 W. R., F. B., 14). 

The grounds upon which that case proceeded, as we understand them, are 
these : that in order to entitle a landlord to sue a tenant for kabuliat at a 
certain rent, he should either have tendered to the tenant a pottah at the rate 
of rent mentioned in the kabuliat, oi he should he willing to grant a pottah at 
that rate; and when he brings a suit against his tenant for a kabuliat ^at a 
certain rent, it must be presumed that he is ready to grant a pottah at that rate. 
That presumption would enable him to succeed in his suit, if the Court 
considers that the rent which he claims is the correct amount. But if the 
[dOO] Court thinks that he is not entitled to a kabuliat at the rate claimed, 
but at a lower rate, then* it i.s plain that no presumption can be made in 
favour of his having been willing to |fant a pottah at that lower rate. On the 
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contrary, the fact that he has attempted hy legal proceedings to enforce the pay- 
ment of the higher rent, raises a presumption that he would not have been 
content, when he brought his suit, to accept a kabuliat at the lower rate. 

He is, therefore, not entitled to a decree for a kabuliat at the smaller rate, 
^ because the Court cannot presume that he would have granted a pottah at 
that rkte. 

^ This is the ground upon which, as we understand it, the judgment of the 
Full Bench proceeds, and it had since certainly been acted upon in that sense 
in many other instances. 

% It appears to us.^hat the case of Gopeenath Jannah v. Jetao Mollak (18 
W. K., 272), decided by Mr. Justice Kemp and Mr. Justice Glover, is not in 
accordance with the rule laid down hy the Full Bench, and that we are, there- 
fore, justified in dissenting from it. 

It has been contended before us that it is the same thing whether the 
landlord sues for enhanced rent simpliciter, or sues for a kabuliat at an 
enhanced rate. But that is not so. When a landlord, after notice, sues for 
enhanced rent, the Court may give him a lower rate of enhanced rent tlian that 
which he claims, because in such a suit it is not necessary that the landlord’s 
willingness to grant a pottah at the rent demanded should be proved or 
presumed, and when in that suit the proper amount of rent has been ascertained 
and fixed between the parties, the landlord may safely demand from the tenant 
a kabuliat at that rate, and sue him for it. 

This distinction between suits for enhanced rent and suits for a kabuliat 
at enhanced rent, appears to us to be clearly pointed out by the Chief Justice 
in the Full Bench case. 

For these reasons w^e consider that the Subordinate Judge was wrong; and 
we consider that, in a suit of this nature, no distinction can be drawn between 
cases in which a kabuliat is demanded after notice and cases in which no such 
notice is [501] given. The judgments of both the Appellate Courts will be 
reversed, and the judgment of the First Court restored, with costs in each Court. 

Appeal alloxoed. 


NOTES. 

[The principle of this case has no application where the parties having referred the 
matters in dispute to arbitration the award validly given was for a rate of rent less than 
what ifas claimed in the plaint. In such case the suit for kabuliat should be decreed — 
(1880) 6 Cal., 251.] 
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£ 8 CUd. 501 ] 

AI^PELLATE CIVIL. 

The 18th January, 1878. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 

Heera Lall Pramanick and others Plaintiffs 

versus 

Barikunnissa Bibee Defendant. « 

[ 1 C. L. R. 896 ] 

Evidence Act (1 of 1872), ss. 101, 103, 100 — Onus of proof. 

In the year 1862, the plaintiff brought a resumption suit against A, in respect of the 
lands in dispute in this case, upon the ground that she was holding them by an invalid 
lakheraj title, and obtained a decree. After some years the plaintiff brought the present suit 
against B, who derived her title through A, to have the rent assessed. B pleaded by way of 
bar to the jurisdiction, that the lakheraj grant, under which A claimed, was made previously 
to 1790. Held, that the onus of proving this plea was upon B. 

Baboo Gooroodass Banerjee for the Appellants. 

Mr. II. E. Mendies for the Respondent. 

The facts material to the point decided in this appeal were sufficiently 
stated in the judgment of the Court, which was delivered by 

Garth, C. J. — So far as the merits of this case are concerned, we are not 
called upon here to adjudicate upon them. The Munsif has determined the 
rate of rent which is payable by the defendant, and the District Judge, in his 
judgment of the l4th February 1877, says, that as regards the Munsif’s deci- 
sion on remand, in which the merits of the case were discussed and settled, the 
appellant did not raise any question before him. 

The only point, therefore, which could be*, or has in fact been, raised on 
special appeal in this Court is that of jurisdiction, [502] which was determined 
in a former judgment of the Officiating Judge, dated the 13th of May 1876, in 
favour of the plaintiff. That judgment has been reversed by the learned 
Judge of this Court, and we have to consider the correctness of his judgment 
upon that point only. 

The question arises in this way. The plaintiffs, in the year 1862, brought 
a resumption suit against the defendant’s mother (under whom the defendant 
claims) in respect of the land' in dispute, upon the ground that she was holding 
them by an invalid lakheraj title. The defendant in that suit contested the 
claim, but the plaintiff obtained a decree. 

It does not appear from the proceedings in that suit, whether the lakheraj 
grant under which the defendant claimed, was before or after the year 1790 ; 
but it was distinctly stated in the decree, that the plaintiff (the decree-holder) 
was entitled to assess the property. 

The plaintiff then, after a lapse of some years, brought this suit against 
the present defendant (who claimed under the defendant in the resumption 
suit) to have the rent assessed, and the defendant then set up (by way of plea 
to the jurisdiction of the Civil Court) that the lakheraj grant under which the 
defendant in the res umption suit clai med, was previous to 1790. 

* Appeal under cl. 16 of the Letters Patent against the decree of Mr, Justice AlNSLIB, 
dated the 1st August 1877, in Special A^al No. 967 of 1877. 
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The Munsif, accordingly, framed the ninth issue in the case in these 
words: '* Whether the resumed lakheraj was of anterior date to the 1st of 
December 1790 ? ” 

The Munsif ccrasidered that the onus of proving the negative of this issue 
.was upon the plaintiffs, apparently because l^e thought that the plaintiffs ought 
toproyb that the Civil Court had jurisdiction to try the suit, and as the plain- 
tiffs did not prove the negative of the issue, the Munsif dismissed the suit. 

On appeal, the Officiating Judge reversed the Munsif’s decision, and 
remanded th6 case to be tried upon the merits. He considered that the case of 
Ham Shaina Soonderee v. Siiul Khan (8 H. L. R., App. 85 ; S. C., 16 W. R., 
474j was an authority in the plaintiff ’s favour, and that the onus of proving 
the ninth issue lay upon the defendant. 

On special appeal tiie learned Judge of this Court thought the Officiating , 
Judge was wrong, and he restored the Munsif ’s L303] first judgment, upon the 
ground, that as the jurisdiction of the Court to entertain the sujj; had been 
impugned, it was for the plaintiff’ to prove that the Court had jurisdiction. 

After fully considering the point, we are unable to agree in the learned 
Judge’s conclusion. The obiection made to the jurisdiction of the Court was 
raised affirmatively by the defendant, by a statement, that the lakheraj 
grant was previous to 1790. The affirmative of the ninth issue, which was 
framed to meet that allegation, was asserted by the defendant, and by the lOlst ‘ 
and 103rd 1 sections of the Evidence Act, the burthen of proving any particular 
fact in issue lies upon tlie party who asserts that fact. 

Moreover, in this case, the rule laid down in s. 106 J of the Evidence Act 
is in favour of the plaintiffs’ view, because if the defendant and her ancestors 
held and claimed to hold this property under a lakheraj grant, the terms and 

• tSce. 101: — Whoever dc.si res any Cou It tu give judgment as to any legal right or 
Burden of proof liability dependent on the cxibtence of facts which he asserts, 

^ ' must prove that these facts exist. 

When a person is bound to prove the existence of any fact, it is said that the burden of 
proof lies on' that person. 

lllnstrations, 

{a) A desires a Court to give judgment that B shall be punished for a crime which A 
says B has committed. A must prove thal B has committed the crime. 

(b) .I desires a C<jurt to give judgment that ho is entitled to certain land in the posscs- 
Bion of B by reason of facts which he a.sserts and which B denies to be true. 

A must prove the existence of those facts.] 

1 [Sec. 103 ; — The burden of proof as to any particular fact 
Burden of proof as to lies on that person who wishes the Court to believe in itsexis- 
any particular fact. tcnce, unless it is provided by aify law that the proof of that 

fact .sh.vll lie on any particular person. 

Illustratwns. 

{a) A prosecutes B for theft, and wishes the Court to believe that B admitted the theft 
to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, ho was elsewhere. He must 
prove it.) 

Burden of proving fact es- J [Sec. 106 .—When any fact is especially within the know- 

pecially within knowledge, ledge of any person, the burden of proving that fact is upon him. 

Illustrations. 

(a) When a person docs an act with some intention other than that which the character 

and circumstances of the act suggest, the burden of proving that intention is upon 
him • 

(b) A is charged with travelling on a railway without ticket. The burden of proving that 
he had a ticket is on him.] 
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the date of that grant would certainly be rather within the knowledge of the 
defendant than of the plaintiff. 

It is perfectly true, as observed by the learned Judge, that if the grant had 
in fact been made previously to 1790, the Collector’s CpAirt would have had 
jurisdiction co assess the revenue upon the property (see Reg. XIX of 1793, 
88. 6 to 9). But this fact raises no presumption in favour of the granb having 
been made prior to 1790. On the contrary, if any presumption were to be 
made as regards jurisdiction, it would be in favour of the ordinary and general 
tribunals of the country, to the exclusion of any special jurisdiction exercised 
under a particular statute by the Collector, and if any i)resumption could be 
made in this case from the proceedings in the resumption suit, it wouM 
certainly be in favour of the plaintiff, because the decree in that suit contains 
a declaration “ that the plaintiff’ is entitled to assess the lands.” 

We think, therefore, that having regard to the rules laid down by the 
Evidence Act, as well as to the general law and the circumstances of this 
particular case, the onus of proving the affirm a tivo of tlie ninth issue was upon 
the defendant. 

[SO*] The judgment of the High Court will, therefore, he reversed, and 
the judgment of the District Court restored with costs in both Courts. 

Appeal alLoircd. 


[8 Gal. 504] 

APPELLATE CIVIL. 


The 2i}ik h ehriiary , lH7h. 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice Cdnnin(;ham. 


Chunder Nath Chowdhry Plaintiff’ 

versufi 

Tirthanund Thakoor and another Defendants. 


[ = 2 C. L. R. 147 ] 


!S tut for posscssio7i— Fraud — Limitation Act IX of Ih/ 1, '^ched. n, art. ih'i - • 

^ bale for arrears of Hover nnieat rcornuc. 

Article 96T of second schedule to Act IX of 1871 was not iiiloiidcd to apply to suits for 
possession of immoveable property when fraud is merely a part of the machinery by which 
the defendant has kept the plaintiff out of posse.^sion. That article has reference to cases where 
a party has boon fraudulently induced to outer into some transaction, execute some deed, 
or do some other act, and desires to bo relieved from the consequciiecs of such act. 


This was a suit for possession of certain lands. One Jaggadanund, the 
paternal grandfather of the plaintiff, and Noho Kishore, wore uterine brothers, 
and were jointly entitled to the property in question. On the death of Nobo 


* Special Appeal, No. 1052 of 1877. agamsl the di-creo of J, 1). Ward, , Judge of 
Zillah Purneah, dated the 6th April 1877, affirming the deerec of S. Wright, I’^q., Subordi- 
nate Judge of that district, dated the 10th January 1877. 
t [Art. 96 


Description of suit. 


Period of Time from which period begins 

limitation. to run. 


For relief on the ground* of 
fraud. 


3 years. 


I When tho fraud boeomosknown to 
{the party wronged.] 
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Kishore, his widow Annopoorna Chowdrain became entitled to a life-interest 
in her husband’s share of the joint estate. On the 24th Bysakh 1269 B. S. 
(6th May 1862) Annopoorna Chowdrain granted to one Kharoo Lall Thakoor, 
the father of the first and second defendants, a patni lease of the property in 
^dispute, in which she was jointly entitled with Gournath Ohowdhry, the father 
of the t)laintiff. A dispute took place, and the Collector made a settlement with 
Goui;nath and Annopoorna as widow of Nobo Kishore. Gournath Chowdhry 
thereupon brought a suit contesting the validity of the patni lease, and 
by a decree of the 7th August 1867, it was declared the patni lease should 
endure only during the .lifetime of the widow. Subsequently, on execution of a 
fhoney-decree obtained against Annopoorna Chowdrain, the right, title, and 
interest of the judgment-debtor in the lands in [505] dispute were purchased 
by Koomar Ali, a mobktear. Again, in execution of another money-decree 
obtained against Gournath Chowdhry, the first defendant, caused to bo sold 
and himself purchased, the reversionary right of the judgment-debtor to 
the property in which Annopoorna Chowdrain enjoyed a life-interest 
x\nnopoorna Chowdrain survived Gournath Chowdhry, and oh her death 
on 2l8t February 1869, Kharoo Lall, the father of the defendants, who 
had for some time previous been in sole possession of the property in 
dispute, made default, it was alleged through fraud, in the payment of Bs. 33 
due as Government revenue. At the Government sale the lands were purchased 
by one Shih Persaud. the third defendant, and a cousin of the other defendants. 
The plaintiff’s allegation being that such purchase was in reality made on 
behalf of the defendant himself, ho, accordingly, brought this suit as heir and 
reversioner under the Hindu law after the death of Annopoorna against 
Tirthanund Thakoor, his younger brother, and Shib Persaud. The fii*st 
two filed a joint written statement, and the third defendant, a separate one. 
In both written statements it was contended that third defendant was an 
independent person distinct from the other defendants, and had purchased the 
property for himself. They further urged tliat as the sale had been for arrears 
of Government revemue it could not be impeached. It further appeared that 
when default was made in payment of the Government revenue, the plaintiff 
had come forw'ard to pay the same, but the Collector refused to receive it. 
The Court of First Instance dismissed the suit on the ground that the claim was 
barred, inasmuch as the plaint under art. 95, sched. ii of Act IX of 1871, had 
not been filed within three years of the discovery of the alleged fraud. The 
Lower Appellate Court dismissed the appeal, holding that the Government sale 
was a 6ar to all further suits. 

The plaintiff now filed a special appeal to the High Court. 

Baboo KaUmohun Dass (with him Baboo Jugyodanund Mookerjee) for 
the Appellant. 

Baboo Gopal Lall Milter (with him Baboos (Jhu7idcr Madhub GhosCt 
Hemchwtder Banerjee, and TaraknoXh Sen) for the Respondents. 

[805] The jud^mont of the Court was delivered by 

Jackson, J. (who, after stating the facts of the case as above, and having 
obsexyed that there could be no doubt that the purchase by Koomar Ali was 
made on behalf of the first defendant, and that Annopoorna having survived 
Gournath, * the purchaser of the latter’s reversionary right took nothing, 
proceeded as follows) : — 

Both the Courts below have dismissed the suit. • The Judge in the third 
paragraph of his judgment says “ It is quite unnecessary to go at length 
^ into the question of limitation which the Subordinate Judge has discussed ; it 
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“ seems to me that the revenue sale, as a bare fact by itself, utterly bars 
the suit. In the first place, when it occurred it may be doubted whether 
Kristanund was the person responsible for the revenue, for he was merely 
Annopoorna’s patnidar, and at the irfhtance of the father of the plaintiff, a 
‘‘competent Court bad declared that the patni title would only last for 
Annopoorna’s lifetime. According to plaintiff’s own allegation, she' died on 
2lBt February 1869, and the plaintiff himself was therefore rightful reversioner 
‘I in 1870, when the sale took place, and the arrear fell due. But be this as it 
‘ may, there is no sort of privity as between joint holders for paying their 
‘ shares of the revenue of an estate ; and whatever mav have been Kristanund’s 
‘‘ motives, I do not think his right to default can he questioned. The plaintiff' 
“ had every right and chance of coming forward and looking after himself.” 

The Judge has omitted to notice that, in the first place, this property was 
unquestionably in the hands of Kharoo Lall, father of the defendant Tirthanund, 
at the time^of Annopoorna’s death. He also has forgotten that, on the occur- 
ring of the default, when the property was sold, the plaintiff came forward and 
asked to be allowed to put in the Government revenue and have the sale 
stayed, which, for what reason it is difficult to understand, the Collector 
disallowed. Now it seems clear that if the plaintiff' succeeded in proving that the 
principal defendant’s father had committed default in the payment of the 
Government revenue with the view of bringing the property to be purchased 
[807] in the name of Shib Persaud for his own benefit, that would be such 
a fraud as would entitle plaintiff' to the assistance of the Court, and the property 
ought to be reconveyed to the plaintiff'. But then it is said that if the 
plaintiff ’s suit was brought on that ground, h(3 ought to have come in, under 
art. 95 of the second schedule to the now repealed Limitation Act, within three 
years from the date of the fraud being knowm to the party wronged. It seems 
to mo that that article does not apply to a case like the present. That article has 
reference to cases wdiere a party has been fraudulently induced to enter into 
some transaction, execute some deed, or do some other 'act, and desires to be 
relieved from the consequences of those acts. In such e case he is bound to 
bring his suit within three years from the time when the fraud becomes known 
to him. In the pre^nt case, the fraud in question is merely a part of the 
machinery by whj^h, if the plaintiff’s case is true, the defendants have kept the 
plaintiff out of possession of a property to which he became entitled at the 
death of the widow Annopoorna. Becoming so entitled he was allowed by the 
usual Limitation Law twelve years from the date of his right accruing to begin 
his suit, and it certainly could not have been the intention of the Legislature 
that, whereas in an ordinary'case the plaintiff would be allowed twelve years to 
bring such a suit, his period would be cut down to three years, because, in 
addition to w'rongful possession on the part of the defendants, there had been a 
gross and carefully concocted fraud. That article, consequently, does not apply 
to the present case. It seems to me, therefore, that the lower Courts ought to 
have enquired whether the facts have been as alleged by the plaintiff, — that is 
to say, whether Kharoo Lall, defendant Tirthanund’s father, had allowed the 
arrears to fall due with the fraudulent intention of subsequent purchase, and 
whether Shib Persaud is really, as contended, no other ihan Tirthanund him- 
self a conclusion to which, I am bound to say, the facts of the case appear 
very strongly to point — and if that be so, the plaintiff, I think, was 
undoubtedly entitled to a verdict. The case, therefore, must go back to the 
Lower Appellate Courts in order that these questions may be tried. 

Case remanded. 
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SHAM NABAIN SINGH V. 


NOTES. 

[LIMITATION ACT— ART. 95 (FRAUD)— 

(a) The article does not provide for every suit in which fraud enters as an element : — 

(1878) 3 Cal., f04 ; (1897) 25 Cal., 49. 

(b) A suit for compensation by way of damages for fraud will be within the Article : — 

*(1903) 27 Mad., 343 ; 31 Mad., 230. 

(c) Whether in a case of fraud as in this c-aso, Art. 95 would not be the appropriate one, 

see (1884) 6 All., 406 ; (1886) 11 Bom., 1 19 : (1883) 6 All., 76 ; (1907) 84 I. A., 188. 
See also (1907) 34 Gal., 241 -6 C.L.J., 386. 

^ (d) The fraud within thc«Article is a fraud practised upon a party to the decree or a party 
to a transaction in which the fraud w.is committed, and not others : — (1878) 3 Oal., 
604 ; (1907) 30 Mad.’, 402 ; (1907) 34 1. A., 138.] 


[808] .VPPEfHiATE CIVIL. 


The 2 1 at December, IH77. 

PbeSPINT : 

Mr. Justice Ainslie and Mr. Justice Kennedy. 

Sham Narain Singh..., 

ve.rfiUH 

Kughooburdyal 


I :^1 C. L. R. 343] 

Mitakshara Law -A'uccatral Properly —Foreclosure— Alienation. 

Until foreclo.sun;, the vendee, under a bond of conditional .sale, holds the lands, the 
subject of the bond, only as security for the money lent. 

Semble . — The effect of foreclosure is to put .in end to the origidal .conditional s.ale and to 
make the property ab initio the irnmovc.iblc property of the person who advanced the money. 

Query . — Whether ancestral property which was moveable when it descended, but has 
been oonferted into immoveable property, is not immoveable ancestral property for the 
purposes of the Mitakshara law. 

Suit to recover possession of of 3 rtain lands “acquired by one Brij Lall 
Sahu, the grandfather of the plaintitf, under a deed of conditional mortgage 
dated the 20th February 1847. Brij Lall Sahu afterwards foreclosed tho 
mortgage, and on his death his son, Ram l^uksh Sahu, the father of the plain> 
tiff, instituted proceedings for and obtained possession of the lands and after- 
wards alienated them to the defendant. The plaintiff contended that such 
alienation was invalid as against himself, on the ground that the land was 
immoveable ancestral property, and therefore inalienable under Mitakshara 
law, afid further that no legal necessity existed for the sale. 

The defendant, in the third paragraph of his written statement, stated 
“ that though the deed of conditional sale, dated 20th February 1847, was 

* Special Appeal, No. 708 of 1877, against the decree of E. Qioy, Esq., Officiating Judge 
of Zilla Patna, dated the 16th of January 1877, rovorsing the decree of Baboo Matadin Roy 
Bahadur, Subordinate Judge of that district, dated the 29th. of May 1876. 


...Defendant 

Phiintiff." 
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executed in favour of BrijrLall Sahu, father of Earn Buksb Sahu, yet the 
property in suit had not become the right and interest of the plaintiff’s 
** grandfather during his lifetime. Eventually Bain Buksh Sahu, father of 
** the plaintiff, instituted a suit, and witlf great labour, e^ipense and exertion, 
acquired the property in suit.” 

The Court of First Instance dismissed the plaintiff’s claim. * 

[509] The Lower Appellate Court held that the property in suit was 
ancestral property, and that, inasmuch as the defendant had failed to give proof 
of legal necessity for the alienation, the appeal must he allow^ed.* The learned 
Judge was also of opinion that Girdharce Lall v. KanUm Lall (14 B. L. E., 18^ ; 
S C., 22 W. E., 56) did not apply. 

The defendant now preferred a special appeal to the High Court. 

Baboo Chunder Madhub Ghose and Baboo llajcndra Nath Bose for the 
Appellant. 

IVIr. B.^E. Twidale and Moonshee Mahomed yoosuf tor the Eespondent. 

The judgment of the Court was delivered by 

Kennedy, J. — In this case there is an appeal from the judgment of the 
Judge of Patna reversing the decision of the Subordinate Judge. As I under- 
stand, three points have been argued on behalf of the special appellant. The 
first question which he raises, is with respect to the nature of the property which 
is claimed by the plaintiff. The special appellant contends that, in truth, this 
is not ancestral immoveable property. We are, however, of opinion that it 
must be treated as being ancestral immoveable property. 

The ancestor, Brij Lall, acquired this property by a deed of conditional 
sale. Now it has been held, and I have no hesitation in saying with perfect 
correctness, tliat up to the time of the foreclosure becoming absolute, the interest 
of the vendee by the conditional sale amounts only to securing his money. 
He has the land, he has it simply as security. One must remember, however, 
that from the beginning it was not so. Originally it was really a conditional 
sale, which became absolute on the expiry of the limited term. Legislation 
intervened, and by the Eegulation, that whicli was by itself ripening into an 
absolute estate in landT became converted into [510] something wliich remained 
conditional until foreclosure proceedings were adopted ; but if it were necessary 
for me to decide this point, I should strongly be inclined to think that the effect 
of the foreclosure would be to put an end to the original conditional Sale and 
to make the property the immoveable property of the person who advanced the 
money from the commencement. However, 1 do not think it necessary here to 
decide that, for we find* a most careful abstention by the defendants in their 
written statement from alleging that the proceedings which converted the interest 
in the property into an absolute interest were taken by Earn Buksh. Para- 
graph 3 of the defendant’s written statement says — [Beads). Evidently only 
referring to the proceedings for possession which invariably follow upon the 
foreclosure which converts a conditional into an absolute sale. And, therefore, 
I think that the property having been in the hands of Brij Lall, whether sub- 
ject to the right of redemption or not, the defendant, appellant, would be4)ound 
to show that when it came into the hands of Earn Buksh it was not immoVe- 
able property ; that he has certainly failed to do on the face of these proceed- 
ings. And I am now informed that on the face of the proceedings it appears 
that the foreclosure prqceedings were in fact taken by Brij Lall. 1 do not at 
all see that even if moveable property came into the hands of a descendant and 
was converted into immoveable property, that that would not he an immoveable 
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* 

ancestral estate. I do not know of any authority which shows that the meaning 
of an immoveable ancestral estate is an ancestral estate which has descended in 
immoveable form. T am inclined to think that it includes an ancestral estate, 
no matter whether jjb descends in moveable or immoveable form. 

The next point which has been raised is, that this money was applied for 
the purpose of carrying on a business which was for the benefit of the joint 
family. Now, if that had been an ancestral business, 1 should have had little 
difficulty in holding,^ as it has been determined at least on the Original Side of 
this Court), that it is a part of the ancestral property which the descendant is 
b6undtokeep up, and to the [611] supportof which he may apply all the ancestral 
assets. (See Johurra Bihee v. Sreegopal Misser, I. L. R., 1 Cal., 470. See also 
Bamlal Thakursidas y. Lakmichand, 1 Bom. II. C., App., 51, at p. 71; 
Petumdoss v. Bamdho^ie Doss, Tay., 279). But it appears quite clear that this 
was not an ancestral business, but the separate business of Bam Buksh, which 
he transacted during the lifetime of his father. And, therefore, though it may 
have been for the benefit of Ram Buksli, who was a member and kurta of the 
joint family, it is quite clear that it was not for the benefit of the joint family. 

Again, it has been suggested that as this was a case in which there had been 
a suit for recovery of property, that which is recovered becomes the separate 
property of the recovering member of the family. In the first place, the prin- 
cipal passage from the Mitakshara read by the pleader for the appellant only 
speaks of recovery had with the consent of the other members of the family. 
In the next place, it only refers to a partition amongst brothers. And I do 
not think it has derogated from the ancestral character of the property, 
although it may be enjoyed sep irately. In the third place, this is not 
such a recovery as is meant in the Mitakshara. The property was left in the 
hands of the mortgagor according to the ordinary meaning of the contract, and 
a suit after foreclosure proceedings is little more than a matter of form. 

There was another point raised by the appellant, namely, that the Judge 
was wrong in making a distinction between the purchase in this case and the 
case of sale for discharge of debts. In our opinion, the Judge was perfectly 
right. The decision of the Privy Council referred to by tiim — Girdharee Lall 
V. Kanto Lall (14 B. L. R., 187 ; s. c., 22 W. R., 56) — clearly applies to oases 

of debts, and its reasoning applies to no other. 

• 

The appeal must be dismisse<l with costs. 


Appeal dismissed. 


NOTES. 

[I. GOPUOEMARY PROPERTY. 

Retains in the hands of a coparcener the same character, into whatever shape it has been 
oonverted—money into lands or lands into mouey : — (1894) 18 Mad., 78 at 88. 

II.. VhIt lost PBOPERTY BECOMEB separate PROPERiy ON RBCOTERT 

See, in addition to this case, the case of (1881) 4 Mad., 880 at 389 
“ The conditions requisite for the application of the rule are that the property should have 
been recovered from usurpers holding it adversely to the family,; that it should have been 
recovered without the^ezpendituie of coparcenary funds ; that there should have been 
an abaudonment ol their rights by the other coparceners in favour of the coparceners 

1024 



^ SHIB NARAIN &c. u. BIPIN BEHARY BISWAS Ac. [1878] I.L.R. 3 Gal. 612 

and, whore nuch abandonment is matter of inference, that tho coparceners to whom it is 
imputed should have been in a position to sue.’* See also (1886) 10 Bom., 628 at p. 561. 

111. ALIENATION BY FATHER— 

The statement at the end of the judgment that the rule in Oirdharee Tuall v. Kaxtioo 
Lall applies to aliouations for debts and not for other piiryioses. has been affirmed in : — (1909) 
31 AIL. 170; (1910) 35 Bom., 109 ; (l907) 34 Cal., 735 , (1905) 29 Mad., 200,] , * 


[dl2] APPELLATE CIVIL. 

The 10th January, JSTS. 

Present : 

Mr. Justice Kemp and Mu. .Idstu’e Morris. 


Shil) Narain Shalia and ariotlior Decree- holders 

ve7'sns 

Ihphi heliai’N J^iswas and another JudRinent-dehtors.*^ 


£- 1C L. R. 639] 

Execution -- Trannfer of decree —J nr/sdiction - -Stnkiuq case off the file — 

Act VI Hof IHrjfi, SH, v.sO. 

The jurisdiction of a Court to which a decroi* has Imm*ii tran.-.f erred for execution is strictly 
limited to carrying out such execution. Such Court has no power to issue a certificate under 
ss. 285, T 280 + of Act VllT of 1859, transferring the deciec, already transferred to it, to 
another Court for i'X(>cution. The Court to which a decree has been properly transferred for 
execution having struck tho case off the file, a suhserjuont application for a further transfer 
of the case to another Court for execution should be made to tho Court which originally 
passed the decree sought to be executed. 

Bagrmn v. Rtsc (1 B. L. R., F. B., 91) considered. 


A DECRICK was obtained in this case on the lilst of December 1802 in the 
Court of the Munsif of Riingpur. Oti tho 22nd of P'ehniary 1872 the decree 
was, under ss. 285, 280 of .-ict Vlll of 1859, transferred to the Court of the 
Munsif of Julpigori for execution. On tlie 21st March 1874 the case was 
struck oft' the file of the Court of the Munsif of Julpigori. On the 26th March 
1870 an application, accompanied with the usual certificate, was filed in the 


• Miscellaneous Special Appeal, No 92 of 1377, against the decree of R. P.^Kampini, 
Esq., Judge of Zilla Julpigori, dated the Ifith of .lamiarv 1377, affirming the order of Baboo 
Khetter Prosad ^lookcrjee, Sudder ]\Tunsif of that district, dated the 3th of July 187G. 


t [Sec. 285: — The plaintiff *in such case may apply to the Court whose duty it is to 
, , 'execute the decree, to transmit a copy thereof, together with a 

Application lor sue exe- ^.p^ificate that satisfaction of such decree has not been obtained 
cution. execution within the jurisdiction of the said Court, and a 

copy of any order for execution of such decree that mav have been passed, to the Court by 
which tho applicant may wish the decree to be ex(‘cuted.] 


J[Sec. 286 -.— The Court, unless theie bo any sufficient reason to the contrary, shall cause 
_ . , j j such copies and certifiealo to be prepared ; and the same, after 

Copy of decree and order signed by the Judge and scaled with the seal of the Court, 

^ shall be transmitted to the Court indicated by the apj^licant if 

mitted. Court bo within the same district, otherwise to the 

principal Civil Court of original jurisdiction in the district in which the applicant may wish 
the decree to be executed ; and tho Court to which huch copies and certificates are transmitted 
shall cause the same to be filed therein, without any proof of the judgment or order for 
execution, or of the copies, thereof, or of the seal or jurisdiction of any Court, or of the 
signature of any Judge, unless it shall, under any peculiar circumstances, to be specified in 
an order, require such proof.] * 


% 


1 CAL -129 
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Court of the last 'mentioned Munsif, under s. 284^° of Act VIII of 1859, for an 
order transferring the decree to the Court of the Munsif of Azimgunge for 
execution. The Julpigori Munsif refused the application, on the ground that, 
under cl. 167 of schedule II of Act JX^of 1871, the application ought to have been 
filed within three ydkrs from the date of the last application for execution, or from 
‘the dat^ of the issue of notice under a. 216 t of Act VTII of 1859. The application 
not having been made within that time was barred by limitation. On appeal the 
District Judge, relying upon Brojendro Narain Roy v. Benode Bam Sen (11 W. R., 
269), [513J held, that the case having once been struck oil the file of the Munsif’s 
Court, it had ro jurisdiction to entertain the application, and that the application 
sboiild have been made to the Munsif of Rungpore, and not to the Munsif 
of Julpigori. The judgment-creditor appealed to the High Court. 

Baboo Nogendro Nath Roy for the appellants. -The Court of First Instance 
had jurisdiction to entertain the application made; see Bagram v. Wise 
(1 B.L. R.,F.B.,91). 


The respondent was unrepresented. • 

The judgment of the Court was delivered by • 

Kemp, J. (who, after slating the facta of the case, continued). — The pleader 
for the special appellant refers to Bagram v. Wise (l B. L. R., F. B., 91), and 
contends that the finding of the Judge is wrong. In that case the late learned 
Chief Justice, Sir Barnes Peacock, who delivered the judgment of the Full 
Bench, remarked, that as soon as a copy of the decree, which is sent for 
execution to another Court, is filed in the Court to which it is transmitted, it 
has tho same effect as a decree of that Court,'' and “ that Court," that is to 
say, the Court to which the decree is transmitted, “ is to proceed to execute it 
according to its own rules in the like cases." 


No doubt tlie Munsif of Julpigori had authority and was competent to 
execute a decree of the Munsif of Rungpore that was transmitted to him, pro- 
vided he had jurisdiction ; but this is a case which, in our opinion, is not 
covered by the decision of the Full Bench quoted above. This was an applica- 
tion to the Munsif of Julpigori not to execute the original decree passed by the 
Munsif of Rungpore, but to take proceedings in execution .upon his copy-decree 
and order, as provided in ss. 285 and 286 of the Civil Procedure Code, within the 


* I Sc*c. ‘284 : — A decree of any Civil Court within any of the British Territories in India 
^ or established by authority of tho Governor-General of India in 

Council in the territories of any Foreign Prince or State, which 
(annot be executed within tho jurisdiction of the Court whoso 
duty it IS to execute the samo, may be executed within the 
jurisdiction of any other such Coust in the manner following.] 


How a decree of one 
Court may be executed 
within the jurisfliction of 
another Court. 


In certain special cases 
notice to show cause why 
the decree should not be 
executed shall be issued. 


♦ [ Sec. 216 : — If an interval of more than one year shall have elapsed between the date of 
the decree and the application for its execution, or if the en- 
forcement of tho decree be applied for against the heir or repre- 
sentative of an original party to the suit, the Court shall issue 
a notice to the party against whom execution may be applied for 
requiring him to show cause, within a limited period to be fixed 
by tho Court, why the decree should not be execut^ against 
Provided that no such notice shall bo necessary in consequence of an interval of more 
than one year having elapsed between the date of the deeree and 
the application for execution, if the application be made within 
Proviso. Qjjg year from the date of the last order passed on any previous 

application for execution ; and provided further that no such notice shall be neoessary in 
consequence of the application b^g against an heir or representative if upon a previous 
application for oxecutiem against ^e same person, the Court shall have order^ execution to 
issue against him.] ^ 


him. 
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jurisdiction of another Munsif, vies. , that of Azimgunge. Clearly it was beyond the 
scope of the instructions conveyed to the Munsif of Julpigori, and outside bis 
jurisdiction, to [dl4jgranta certificate for this purpose. Moreover, as the 
execution case had been already struck of his file by him, the appellant before 
us ought, under s. 290, to have applied to the Sudder Munsif of Hungpore, who 
passed the original decree of the 31st December, 1862, for the i^ue of a 
fresh certificate. 

We, therefore, dismiss this appeal, hut without costs, as no one Spears 
for the respondent. 

Appeal ^dismissed. 


[3 CaU 5141 

The J8th February, 

Present : 

Mr. Justice White ani> Mr. Justice Mitter. 


E&jcoomaree Daasee Plaintiff 

versus 

Gopal Chunder Bose and others Defendants. 


Decree for Partition. Execution of — Partition of a Poojah Dalan — Consent of 
coparceners — Modification of Execution Order by Court. 

A decree directed partition of a tamily dwell ing-bousol with its appurtenances, including 
a poojah dalan and courtyard adjoining it. In exocution of that docroo, the Civil Court 
Amcen, at the rcquo»t and with the consent of two out of throe coparceners, did not partition 
the poojah dalan and courtyard. To thi« the third coparconor objected, l)ut ht‘r objection 
was overruled by the lower CourLs, and it wjvs directed that the property in (iu«*stion sliould 
remain undivided. Held, that the G«nirt would bo disiru.lined to order the property to bo 
divided without giving the coparcener or coparceners wlio might wish to keep it entire an 
opportunity of doing so. 

Held White, J.,*that having regard to the form of the decree, it was not open to the 
Court oxcciiting it to order that any part of the proptjrty should remain jonil, except with the 
consent of all the coparceners who were parties to the suit. 

2)er Mitter, J., that the lower Courts wore not precluded by the dA:rec from 
dealing with the property in the mode in which they had done. 

In this case the respondent before the Court obtained a decree on 9th 
February 1876 against*the appellant and one Anibica Churn Biswas for 
partition of a six-anna share of a [5153 family dwelling-house togetlier with its 
appurtenances, including a poojah dalan with a courtyard adjoining it. The 
appellant was a sonless Hindu widow claiming lier late husband’s six-anna 
share in this property, of which a four-anna share belonged to Ainbica Churn 
Biswas and the remaining six-anna share to the respondent. Several objec- 
tions were taken by the appellant in the Courts below to the partition made 
by the Civil Court Ameen. The only one material to the present repert had 

• Mirioellaneous Special Appeal, No. 301 of 1877, against the order of FI. B. Lawford, Esq., 
Officiating Judge of Zilla 24-Pergannah8, dated the 29Lh June 1877, afiirniing the order of 
Baboo Kristo Mohun Mookerjeo, Additional Subordinate Judge of that district, dated the 26th 
April 1877. ^ ^ 

t Partition of a family dwelling-house may be claimed as of righ^by a Hindu— HwlZodhttr 
Mookerjee v. Rammuth Mookerjee and others, Marsh., 35. 
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reference to the poojah dalan and court yard, which, at the request of the 
respondent, and with the consent of Ambica Churn Biswas, the Ameen had 
not partitioned. A| to this objeotioR the Subordinate Judge was of opinion 
thafc, under the principles of the butwarah law, the poojah dalan and courtyard 
Should te kept joint, as it was meet that the place of family worship should be 
always kept joint; and he did not consider the Court would be departing from 
the direction in the decree by ordering the place of family worship to remain 
undivided. He further expressed his opinion that if tlie objector, a Hindu 
widow, had A son living to perpetuate religious worship in her husband’s 
hffuse, such a frivolous objection would not have been raised, more especially 
as the other coparceners were vvilling that the property in question should 
remain as it was. 

On appeal the Lower Appellate Court upheld the decision of the S ubordi- 
nate Judge, being of opinion that it was quite impn«.^ible that a fair and equitable 
partition of this part of the i)roporty could be made. 

The present appeal to the High Court was accordingly presented. 

Baboo Hem Uh under Bannorjce for the Appellant. * 

Baboo Uadhtca CinirnM liter for the Respondent. 

White, J. — Several objections have i)een taken by the appellant to the 
partition which was made by the Ameen in this case, and upon vvnich the orders 
of the two lower Courts have proceeded. To none of them do I think that this 
Court can yield in special appeal, except t )at which complains that certain 
raiol property has not been divided as directed by the decree. The property 
which has been thus dealt with by tlie lower Courts consists of a poojah dalan, 
certain rooms on either side of it, a courtyard adjoining tlie dalan, and the 
western wall of the courtyard, This i)roperty has not been divided, but ordered 
by the Courts below to remain joint. 

I think that, having regard to the form of the decree, it was not open to 
the Court in executing that decree to order that any part of the property should 
remain joint, unless it was with the consent of all the coparceners who were 
parties to the suit. It appears that in this case tv.'o of the coparceners did 
consent to this portion of the property remaining unpartitioned, hut one of 
them, who is the appellant before us, objected to its remaining joint. This 
portion of the property is in its nature divisible, and no authority has been cited 
to show that it is undivisible by reason of the uses to which it is put. Wo must, 
therefore, set aside that part of the order cf the lower Courts which declares 
that the property in question shall remain joint. Considering, however, the 
nature of the property and the fact that some of the coparceners desire that it 
should continue undivided and be used as herotofoie in its present condition, 
we are not prepared to direct that it should be divided amongst the three 
coparceners in proportion to their shares, without giving the coparcener or 
coparceners who may wish to keep it entire an opportunity of doing so, if he or 
they can agree on the subject with the other coparceners. The order, therefore, 
which we shall make in the present case is the following: — Let the poojah 
dalan, the rooms on either side of it, the courtyard attached thereto, and the 
westerp wall of that courtyard, being the property left undivided by the order 
of the lower Court appealed against, he valued, and if any one or two of 
the coparceners wish to retain the same separately or jointly as part of his 
or their share, let the proportionate share of its value be paid to the remaining 
coparcener or coparceners j^ho do not wish to retain the same. If none 
of the three coparceners agree to take the same as ‘part or parts of their 
share or shares, paying to the other or others of them a proportionate 


1028 



UMYRUB CHUNDER V, GOLAP COOMAttY [1878] I.L.R. 3 Cal. 61? 


share of its value, or if the l^ree coparceners cannot agree [817] amongst 
themselves as to which of them shall be allowed to take the same as 
part of his or their share of shares, then let this property be divided between 
the three coparceners in proportion to f>heir respective shares in the same. 
This will give to the two coparceners who wish to keep it undivided an 
opportunity of doing so by paying a six-anna share of the value ,to the’ 
appellant, Eajcoomaree. 

Each party .will bear his own costs in this Court. ^ 

MittCr, J.--r concur in this order. But I desire to add tiiat 1 would put 
it, not upon the ground that the lower Courts are precluded by tlPe decree from 
dealing with this property in the mode in whicli they have done, but upon the 
ground that the order which we h.ive passed is more equitable. 

Decree varied^ 


* [3 Cal. 517] 

The 10th Jajiuary, 187 H. 

Present : 

Mr. Justice Kemp and Mr. Justice Morris. 

Bhyrub Chundor Judgment-debtor 

versus 

Goliip Coomary Decree -holder." 

Difflii of Appeal — Decree- -E tecnl ion- Proceed ni(jH —RegiHtratwn 
Act (XX of 1800), ss, 02, 6H. 

Thorc IS IK) appeal from a decree, nor from orders passed in exeeution of a decree, made 
under s. 53 of Act. X.K of ISOG ( Rcgistralion Act). 

Jiiirnath Chntterjee w FiUixck Chumler Hummnddar (IH W. R.. 512), iiadhn Kruto 
Dutt V. Guntjti Narain Ohatterjee (23 W, U., 32H), Huro Soondurec Uebia v. I^uiickoo Ham 
Mundal (24 W. R., 225) fallowed. 

In this suit the judgment-creditor applied for execution of a docroe obtained 
under s. 53 of Act XX of 1861) (Registration AcO upon an agreement 
specially registered under s, 52 1 of that Act. The judgment-debtor rifised the 
point [61 8j of limitation, which was overruled by the Court of first instance. 
The judgment-debtor appealed to tlje High Court. 

Baboo Rash Behari Ghose (with him Baboo Nulht Chiuider Sen) for the 
respondent, raised the objection that no appeal lay on tho authority of the 
above cases 

• MiBcellaneoiis Special ^pcal No. 173 of 1877, againsl the order of Batioo Digambcr 
BiBwas, Subordinate Judge of Zilla East Burdwan, dated the 22nd of March 1877. 

t (See. 52 : — Whenever the obligor and obligee of an obligation shall agree that in the 
* * event of the obligation not being duly satisfied, the amount 

Record of agreement na therebv inav be recovered in a summary wav, aijd shall 

amount secured by an obli- rcg'istcring the said obligation apply to the 

gation may be recovere Registering Officer to record tho said agreement, the Registering 
summarily. Officer, after making such enquiries as he may think proper, 

shall record such agreement at the foot of the oiidorsoment and certificate required by 
Sections and 68, and suqh record shall be signed by him„and by the obligor, and shall be' 
copied into the Register Book No. 1 or No. G, as the case may be, and shall be primd facie 
evidence of tho said agreement.] 
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UNNODA I’ERSAD ROY V. 


Baboo Hem Ohufider Banerjee for the Appellant in reply. 

The judSmant of the Court was delivered by^ 

Kemp» J. who was of opinion that the cases quoted conclusively showed 
that an appeal could not be maintained. 

Appeal refmed. 


^ NOTES. 

[I. APPEAL FROM ORDERS IN EXECUTION OF SUMMARY DEGREES UNDER 
XX OF 16(6:— 

This case together with,, the authorities on which it was based was overruled by a Full 
d'ench of the Calcutta High Court in (1886) 12 Cal., 511 which decision was in conformity with 
that of the Allahabad High Court in 1 All., 588, and of the Bombay High Court in 5 Bom., 
678. 

In those cases the right of appeal was recognised. 

II. OBSOLETE BY SUBSEQUENT LEGISLATION :~ 

Besides, the value of this case has been lose altogether by the sunynary procedure 
provided in the old Registration .\cts (XX of 1866 ; VIII of 1871) being omitted from the 
Indian Registration Acts of 1817 and 1908.] 


[3 Cal. 518] 

The nth Januarih 1^7h. 

Present : 

Mu. Justice Kemp and Mr. Justice Morris. 


Unnoda Persad Roy Decree-holder 

versus 

Sheikh Koorpan Ally Judgment-debtor." 


1 C. L. R. 408) 

Limitati07i- - Application for Execution of Decree — Limitation Act \IX of 1871) 
Sched. n, art 107 - Act VIII of J 869, s. 214. 

Oil the presentation of the last of a .series of applications made for the execution of a 
decree, the Court is competent to consider the question whether, on the date of making a 
prior application for execution, the decree sought to be enforced was barred by limitation, and 
that notwithstanding the fact that notice of .such prior application had been served on the 
judgment-debtor under s. 216 of Act VIII of 1869. ^ 

The time prescribed by the Limitation Act (IX of 1871) within which applications for 
execution may be made, govern ill such applications made during the time that Act was in 
force. 

B9mul Doss v. Ikbal Narain (25 W. R., 249) followed. 

In this case an application was made for the execution of a decree on the 
18th of June 1H69. Again, on the 5th of August 1872, after the Limitation 

• Miscellaneous Special Appeal No. 188 of 1877, against th^order of F. C. Fowler, Esq., 
Judge of ZiUa Tipperah, dated the 18th of April 1877, reversing the decree of Baboo Mutty 
LaU Mookerjee, First Munsif of Brabmanbaria, dated the 10th of January 1876. 


1030 



l.L JR. 8 Cal. 519 


SHEIKH KOORPAN ALLY [1878] 

Act (IX of 1871) was in force, a [ 519 ] second application was made for the 
execution of the same decree; and on the 7th August 1872 the usual notice 
under s. 216 of Act VIII of 1859 was issued upon the judgment-debtor. No 
further steps seem to have been taken by >the judgment-creditor towards the 
realization of his decree till the 19th of Juno 1875, when a i^urther application 
was made for execution of the decree. The judgment-rdebtor contended that, 
at the time of making the application of the 5th Augus^t 1872, such application 
was barred under art. 167, soh. II of the Limitation (Act IX of 1871)^then 
in force. The present application, therefore, could not be entertained by the 
Court. The Court of First Instance granted the application.* The Lower 
Appellate Court reversed the decision of the (]!ourt beloCv, on the ground that 
the application for the execution of the decree made on the 5th .August 1872 was 
barred, being made more than three years after tlie filing of the prior appli- 
cation of 18th June 1869. The Court held, on the authority of Jibhai 
MahipaU v. Parbhu Bapu (I. L E., 1 Bom. 59), that the limitation prescribed 
by art, 167, seh. II of Act IX of 1871, governed all applications made for 
execution of decrees during the time that Act was in force. 

The judgment-creditor thereupon appealed to the High Court. 

Baboo Ti'ailakhya Nath Mitter for the Appellant. — The present application 
is not barred by limitation, being made within throe-years of 7tli of August 1872 
being the date of the notice of execution served on the judgment-debtor. The 
lower Court could not look beyond the fact of the issue of that notice, or 
take into consideration the question whether the decree was barred prior 
to the issue of such notice ; see Rohtni Niindun Mitter v. Bhugiuan Chutider 
Roy (14 B. L. R.. 144 ; S. C., 22 W. E.. 154) and a Full Bench ruling. 
Eshan Chundcr fsose v. Prannath Nag (14 B. 1j. E., 143 ; S. C., 22 W. R., 512). 
As the first application for execution was made before Act IX of 1871 
came into force, that Act is not applicable, and the subsequent applications 
[520] are, therefore, governed hy the Limitation Act in force when the first 
application was made. 

Munshi Serajul Islam- for the Respondent. — Act IX of 1871 ’does apply ; 
see Bemul Doss v. Ikhal Narain (25 W. R., 249), Hnghon Nath Dass, Cuokman 
V. Bailee Shiromonen Pet Mohadebee (24 W. R., 20). 

The judgment of the Court was delivered hy 

KemPfJ. — The decree-holder is the special appellant in this case. The 
question is, whether the application which w^as made on the 19th of June 1875, 
is within time or not. The Judge of Tipperah has held that it is not. 
The grounds of special appeal taken are; first, that the Lower Appellate 
Court is wrong in holding that the last application for execution was barred by 
limitation ; second, that thp Lower Appella^te Court is w^rong in holding that the 
proceedings in execution taken before the passing of Act IX of 1871 are to 
be governed by the said law. The contention of the pleader who appears 
for the decree-holder on the first ground raised in special appeal is, that a notice 
having been issued under the provisions of s. 216, on the 7th of August 1872, 
and the present application being dated the 19th June 1875, he is within time 
and that the Judge was not competent to look behind the date of the notice, and 
to take cognizance of any proceeding which bad been taken before the date 
of that notice. 

Now the Judge finds that, on the 5th of August 1872, when the application 
was made by the decree- holder, upon which application the notice was issued 
under the provisions of s. 216 of the Code, the decree was no longer alive ; that 
it was barred, inasmuch^as the application made prior to the 5th of August 
1872 is dated the 18th June 1869, or more than three years before the later 
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application. The pleader contends, that the Judge, as we have already 
stated, is not competent to go behind the notice, and that he ought to have 
held that the starting point was the 7th of August 1872, irrespective of the 
fact that the decree liad already become barred by not being [d2i J enforced 
between the 18th June 1889 and the 5th of August In support of this 

contention he quotes two rulings, llohivi Nuiidtin Matter v. Bhuiiwan Uhundcr 
Boy (14 B. L. R., 144 ; R. C., 22 \V. R., 154) and a Full Bench ruling, Eshan 
Chwider Bo&e v. Pranfiath Eng (14 B. L. R.. 143 ; S. C., 22 W. R., 512). The 
first ruling by Mr. Justice Maukby, sitting witli Justice ROMESH Chunder 
Mitter, debided that, under the now law of limitation. Act IX of 
1^71, schedule 11, artfcle 187, prescribing tliree years as the time within 
which api)lication should be made for execution of decrees, it was intended 
that there should be two specific dates from which the three years were 
to be counted, without reference to any inquiry wdiether the proceedings 
were taken for the purpose of enforcing the decree or were merely colourable 
for the puri)ose of keeping the decree alive. Now the Judge in this case could 
not have gone into the qiiescion whether the application and notice under 
s. 216 was a bojio Udo application or a colourable application : hut the Judge was 
competent to decide whether, at the time that application was made, any 
decree was alive or not. He has done so, and found that, at the time that 
application was made, the decree was not alive. With reference to the Full 
Bench decision referred to by the pleader at page 512 of the same volume, 
the late Chief Justice Sir Rk'HahJ) CorcH, who delivered the judgment of the 
Full Bench, oliserves, that .\ct IXof 1871 clearly gives to a person who has a 
decree, the power, so far as regards the law of limitation, of applying for execu- 
tion of it within three years from its date, or within three years from 
the date of the application to the Court to enforce it or keep it in 
force, and that there is no restriction as to the second or third or any subse- 
quent application. Now this ruling assumes that the party who applies has a 
decree which is alive, and that he can make an application to enforce that 
decree either within three year.s from its date or from the date of any application 
made to enforce or kciep in force that decree, or from the date of any notice 
which he may have issued under the provisions of s. 216. We think that the 
view of the Judge is a correct view with reference to this ground of special appeal, 
which we therefore overrule. The second ground [522] by the pleader 
for the appellant is fully disyioscd of by the case of Bemul Doss v. Jkbal Narain 
(25 W. R.. 249). The princijJe of this decision is the same as that which has 
been affirmed by the Full J^ench decision in Btsscssur Mulhek v. Dhiraj 
Mahatah Chunder Bahadoor (B. L. R., Sup. Vol , 967), which has not been in any 
way interfered with by subsequent rulings of the Full Benoli. 

The appeal is dismissed v^ith costs. 

Appeal dismissed. 


NOTES. 

[NO LONGER LAW- 

This decision is directly oppo.sod to the ruling o( the Privy Council in Mungul Pershad 
Dichit y. Qirija Kant Lahiri r/io7/ (?//r7/ (1881) 8 Cal., 61 : 8 1. A., 128, where the issue of 
limiti^ion having been once determined (by necessiiry implication from an uuroversed order 
that attachment should issue), it wa*^ not permitted to be re-opened. 

Later decisions have drawn a distinction between cases where the judgment-debtor had 
notice and those where he had not. — 13 C. L. J., 26. 

But as Tiotioe had been served in this case, in no view can this decision be regarded as an 
authority at the present day.J 
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PRIVY COUNOIli. 

Tke 2nd, 0th and Hth March awl 0th June, 

Present: 

Sir J, W. Colvile, Sir B. Peacock, Sir M. E. Smith and 
Sir R. P. Collier. 

Hardeo Bux One of the PlIiintiiTs * 

versus 

Jttwahir Singh Defendsint. 

£- 4 I. A. 17S] 

[On Apifeal from the Court of tlie Commissioner of Seetapore in Oudh.! 

Oiidh Estates Act (I of JH09), s. J — Registered tnluhlar —Beneficial interests — 
Act [I of 1802, s. 1, and Act XX XII of 1871, i*. 4 - Appeals. 

An Oudh taluk standing in the aame of J. S., as k.ibulialdar, having been confiscated 
under Lord Canning’s proclamation of March 1858, was summarily settled with J. S. on the 
24th April following. A talukdary sanad was granted to J. S», and he was subsequently 
registered as talukdar under the provisions of Act I of 1869. 

In a suit against J. S. by persons alleging tbcniHclves to be joint in family and estate with 
him, to have their interest in the taluk declared, held by the Commissioner of Seetapore in 
Oiidli, condrming the decision of the Settlement Of!icer,that, under Act 1 of 18G9, thedefond- 
ant was protected by his sanad against any claim of the plaintiffs in respect of the taluk. 
Held, by th^ F*rivy Council on appeal, that as a person who has been 'registered as a talukdar 
under Act I of 18C9, and has thereby aiKpiired a talukdary right in the whole property, may, 
nevertheless, have made himself a trustee of a portion of the beneficial interest in lands com- 
pri.sed within the taluk for another, and be liable to account accordingly, the suit mu.st be 
remanded for trial as to whether the defendant had agreed, or become bound, to hold the 
villages comprised in the summary .settlement and sanad, or the rents and profits thereof, in 
trust for the plaintiffs. 

[sas] The cases of Mmsamut Thakrain Sookraj Koowar v. The Oovernnientmof India 
(14 Moore’s I. A., 112) and The Widow of Shnnkur Sahni v. Tiajah Kashi Pershad (L. R., 
4 I. A.» 198) approved. 

The words ’* Court of higfiest civil jurisdiction in any Province ” in Act II of 18G3 have 
reference to the general jurisdiction of the Couits. and not to the finality of their decisions in 
particular cases. A Court which, under the provisions of Act XXXII of 1871 , is a subordinate 
Court, has no authority, under Act 11 of 1863, to admit an appeal to Her Maje.sty in Council, 
even where its decision is final. 

The suit in which this appeal was preferred was instituted in the Court of 
the Settlement Officer of Seetapore in Oudh on the 28th August 1865, hy the 
appellant and one Purbut Singh, who did not join in the appeal, as plaintiffs, 
against the respondent, as defendant, to establish their right and title under the 
Hindu law to the possession And enjoyment of a two-thirds undivided share of 
and in T^uk Bassaind^eh situated in the Seetapore district. The plaintiffs 
alleged that they, along with the defendant, were members of a joint undivided 
Hindu family, and that the taluk in question was joint anoestral property. 


1 OAL.— 130 
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The defendant contended that, with a small exception, the taluk was his own 
separate property in which the plaintiffs were not entitled to share, and of 
which he hs^ always held sole possession ; and that as the lands had been 
settled with him, and a talukdary sanad had been granted to him in his sole 
name b^ the British Government, the claim of the plaintiffs could not be 
entertained. 

On the 21st December 1871, the suit was dismissed by the Settlement 
Officer upon the sole ground that the defendant was protected by his sanad 
under the provisions of Act I of 1869. On the 10th June 1872 the decision of 
the Settlement Officer was confirmed by the Commissioner of Seetapore as " in 
accordance with the invariable practice of the Courts since re>ocoupation.*' 
Subsequently, however, on the plaintiffs' application, the Commissioner certified 
the case to be a fit one for appeal to Her Majesty in Council, on the ground 
that, since his decision had been pronounced, oases had been decided by 
the Privy Council, the effect of which had been to modify the view of the 
C624J law relating to taluks in Oudh formerly taken by the Oudh Courts. 

The facts of the case and the nature of the proceedings taken in the Courts 
below will appear from, their Lordships' judgment. 

On the appeal coining on for hearing, Mr. Doyne for the Respondent took 
the preliminary objection that the Commisaioner of Seetapore had no legal 
authority to admit it. Under Act IT of 1863, s. 1,*^ an appeal to the Privy 
Council must be from an order of the Court of highest civil jurisdiction. But 
under s. 4t of Act XXXIl of 1871, the Court of the Commissioner of Seetapore 
was subordinate in grade to that of the Judicial Commissioner. It did not 
matter that, in this instance, the decision of the Commissioner confirming that 
of the Settlement Officer was final. The Privy Council Appeals Act of 1874, 
which alters the words of x\ct II of 1863, and provides for an appeal from 
“ the Court of final appellate jurisdiction,” did not come into force until after 
the admission of the present apjieal . 

Mr. Leiihf Q.C,, for the Appellant, contended that it must be taken to 
have been intended by the Legislature, in framing Act 11 of 1863, that the Court 
making the final decree in a suit should be deemed the Court of highest jurisdic- 
tion within the meaning of the Act. Here the jndgmenlf of the Commissioner, 

* £Soc. 1 : — If a party in a suit is desirous of preferring au appeal to Her Majesty in 
* Council from any final judgment, decree, or order made on 

Admission of appeal. appeal or revision by the Court of highest civil jurisdiction in 

any Province in British India not subject to the general regu- 
lations, or from any such final judgment, decree, or order made in the exercise of original 
jurisdiction by the sitid Court, in any case in which the sum oi;matter at issue is above the 
amount or value of 10,000 Rupees, or in which such judgment, decree, or order shall involve, 
directly or indirectly, any claim, demand, or question to or respecting property amounting 
to or of the value of 10,000 Rupees, or from any other final judgment, decree, or order made 
either on appeal or otherwise as aforesaid, when the said Court shall declare that the case is 
a fit one for appeal to Her Majesty in Council, such Court shall admit such appeal subject to 
such rules and orders as shall be m force, or shall from time to time be made in that behalf 
by Her Majesty in Council in respect of such appeals from Her Majesty’s High Courts of 
Judicature in British Indial 

Gralles of Courts in t[Sec. 4 : — ^Thcre shall be five grades of Courts in Oudh, 
Oudh. namely : — 

(1) The' Court of the Tahsildar. 

(2) The Court of the Assistant Commissioner or Extra Assi^ant Commissioner. 

(3) The Court of the Deputy Commissioner or of the Civil^Judge of Lucknow, 

(4) The Court of the Oommissioner. 

(6) The Court of the Judicial^ Commissioner.] 
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afiGirming the judgment of the Settlement Officer, was final under s. of Act 
XXXlIof 1871. if the objection is to prevail, the appellant is put in the 
position of having now to apply to Her Majesty for special leave to appeal. 


Sir Barnes Peacock on behalf of their Lordships said, that the question 
raised was so doubtful that they would recommend the appellant to present a 
petition for special leave to appeal, which their Lordships would grant ;^nd in 
the meantime as the parties were ready with their arguments, their Lordships 
would hear them nunc pro tunc. , 


Mr. Leith, Q.C., and' Mr. C. W, Arathoou for the Aj)pollant, submitted 
that, having regard to the evidence that the parties were members of a joint 
family, and the admission of the res-Cd23]pondont that the appellant was his 
co-sharer, the onus was on the respondent to show that the property in 
question was his sole and separate property. The fact tliat, for the convenience 
of the joint family the estate had stood in the name of the defendant as 
kabuliatdar Tiad led to the summary settlement being made with him, and the 
sanad being granted in his sole name. But it was, nevertheless, to be taken that 
he held only in a representative capacity and in trust for the benefit of all the 
other members of the joint family. In favour of their contention they cited 
the judgment of Lord Justice JAMES in the case of Mussamut Thukrain Sookraj 
Kooioar v. The Government of India {14 Moore’s 1. A., 112, at pp. 126, 127) and 
the cases of Ilurpurshad v. Sheo Dyal (L. R., 3 I. A., 259) and The Widow of 
Shunkur Sahai v. Rajah Kashi Pershad (L. R., 4 I. A., 198). They further 
contended that if the appellant could not claim to be declared a joint sharer in 
the taluk, he should at any rate be declared to be a subordinate holder. 


Mr. Doyne for the Respnodent. —The Courts below were right in dis- 
missing the suit. Under Act I of 1869 the full proprietary rights in the taluk 
are vested in the respondent. He is the registered talukdar, and has an 
absolute title. The cases cited in which their Lordships had given effect to 
equitable rights as against talukdars wore not analogous. In Thukrain Sook- 
raj Koowar (14 Moore’s 1. A., 112, at pp. 126, 127) the interests involved w^ere 
not joint but separate, and there was an express written engagement entered 
into by the, defendant lo respect the plaintiff’s rights if she consented to bis 
being registered as sole talukdar. That case, moreover, was not as to the 
effect of a sanad in connection with Act I of 1869, but of a m«ye summary 
settlement in connection with the Government letter of the 10th October 1869, 
declaring the position of talukdars with wliom lands had been settled. [SiR 
M. Smith. — Is not the effect*of the Government letter the same as that of the 
Act ? Sir J. Colville. —The case is at any rate authority for the proposition 
that, in spite of a summary settlement of the taluk, we may go behind what 
appears and find a trust. There can be no trust of the talukdary rights, but there 
[586] may be beneficial interests in the lands comprised within the taluk 
subject to a trust.] In the case of Hurpurshad v. Sheo Dyal (L. R., 3 I. A., 

Decision of the First Appellate *[860. 18 If the Court of First Appeal confirms the 

Court oonfirming decision of decision of the Court of First Instance, such decision 
Court of First Instance to be final, shall be final : * 

Provided that where in the trial of any appeal such Appellate Court entertains any doubt 
in regard to a question of law or usage having the force 
Reference to Judicial Cpm- of law, or as to the construction of a document affecting the 

miesioner on points of law. merits of the decision, the Court may, either of its own 
* motion or on the application of any of the parties to the 

case, draw up a statement of the ease, and refer it, with the Court's own opinion, for the 

deoUion of the JudioUl OommisBionor.] 
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259), also, there was no question as to the effect of Act 1 of 1869. The question 
was, whether the person who had acquired talukdary rights had transferred 
them. In the case of The Widow of Shuitker Sakai v. Bajah Kashi Pershad 
(L. E., 4 I. A., 198ilb the defendant, ili an application fora summary settlement, 
^ad solemnly and distinctly acknowledged the plaintiff’s interest in a specific 
portion*of the taluk, and had followed that acknowledgment by other admissions. 
The c|8e was also distinguishable as a case not of confiscation, as in the present 
instance, but of exemption from confiscation under Lord CANNING’S proclama- 
tion of the I5th March 1858. In a case of exemption the presumption 
was, that it was made m favour of all the members, and not merely of a 
sitigle member of a joint family. J3ut where confiscation takes place all the 
previous rights of the joint family in the confiscated estate are lost, and the 
new grant must be construed strictly as made in favour of that person only 
who is named in it. 

Mr. Leith in reply. 

Their Lordships’ judgment (which was postponed until, und^r the special 
leave granted, a petition of appeal had been duly lodged and referred to the 
Judicial Committee) was delivered by 

Sir Bm Peacock. — This is an appeal from a decree of the Commissioner 
of Seetapore, in Oudh, dated the 10th .June 1872, affirming a decree of the 
Settlement Officer of that district, dated the 2Lst of December 1871. 

When the appeal was called on for hearing, Mr. Doyne, the learned 
counsel for the respondent, took a preliminary objection and contended that 
the Commissioner had no legal authority to admit the appeal. In support of 
his contention, he referred to the Oudh Civil Courts Act (No. XXXI 1 of 1871), 
and to Act No. IT of 1863. By the 'Ith section of the foiner Act, five grades 
of Civil Courts in the Province of Oudh were established, [527} of which that 
of the Judicial Commissioner was the highest, l^y s. 15, cl. 3, of the same Act, 
an appeal from a decree of the Commissioner, when an appeal is allowed hy 
law, lies to the Judicial Commissioner ; hut by s. 18 it was enacted that if the 
Court of First Appeal confirms the decision of the Court of First Instance, such 
decision shall be final. , 

By a. 1 of Act II of 186.3, which was a general Act to regulate the admis- 
sion of appeals to Pier Majesty in Council from the Courts in the Non -Regulation 
Provindhs in India, the right of appeal was limited to final judgments, decrees, 
or orders made on appeal or revision by the Court of highest civil jurisdiction. 

It was contended on the part of the appellant Jihat, as the judgment of 
the Commissioner affirming the judgment of the Settlement Officer was final, 
and no appeal lay from it to any Civil Court of higher jurisdiction, the Court 
of the Commissioner was, as regards this case, the Court of highest civil 
jurisdiction in the Province. It should be remarked that, in the Privy 
Council Appeals Act of 1874, which was passed after the appeal in the present 
case was allowed, and which repealed Act No. II of 1863, the words ** Court of 
final appellate jurisdiction ” are used in place of the words ** Court of highest 
civil jurisdiction.” 

Their Lordships are of opinion that the Court of the Commissioner was 
not in this oase the Court of highest civil jurisdiction m the Province within 
the meaning of Act II of 1863, notwithstanding that Jbhe decision of the 
missioner was final. If the Commissioner had reversed the decree of the 
Settlement Qfficer, his decision would not have been final, but an appeal might 
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have been preferred to a higher'^ Court of civil jurisdiction in the Province — viz,, 
to that of the Judicial Commissioner. 

In their Lordships’ opinion, the words “ Court of highest civil jurisdiction 
in any Province,” in Act II of 1863, had reference to theogeneral jurisdiction 
of the Courts, and not to the finality of their decisions in particular cases. JJ 
the Court of the Commissioner was the Court of highest civil jurisdiction 
in the Province, within the meaning of that section, because an .appeal 
from his decision in the particular case did not lie to [d28j a higher Court in 
the Province, a Court of Small Causes would he equally a Court of highest 
civil jurisdiction in a case in which its decision is final : and, in that case, it 
might, under the provisions of the same suction, admit an appeal to Her 
Majesty in Council, if it should declare the case a fit one for such appeal. 

When the preliminary objection was made their Lordships recommended 
the appellant to present a petition for special leave to appeal, which was 
accordingly done, and special leave was granted. In order to avoid delay and 
expense, th© Court suggested that the case should be argued nunc pro tunc, and 
that course was assented to by the learned counsel on botli sides and adopted. 

Under the special leave a petition of appeal has now been duly lodged, and 
referred to the Judicial Committee. 

The suit was brought by Hardeo Bux. the appellant and Purbut Singh 
against the present respondent. Purbut Singh has not joined in this appeal. 

The plaintiffs in their plaint stated that, during the King’s time, the 
Talukas of Bassaindeeh andSijaolia formed one taluka, and that the fathers of 
the parties were seven brothers descended from a ciininon ancestor ; that four 
of them separated and partitioned Taluka Sijaolia from liassaindeeh ; that 
Taluka Bassaindeeh formed the share of Jlavanclial Singh, father of ilardoo 
Bux, jdaintiff', Fateh Singh, father of Purbut Singh, plaintiff ; and Bbawani 
Singh, fatlier of Jawabir Singh, the defendant ; that tlie ])laintifls’ fathers, being 
seniors, used to make collections from the estate and to manage household 
expenses, including those incurred in marriage and funeral ceremonies ; that 
the father of the defendant treated them as hi« superiors, and never interfered 
in the aff airs ol the estate ; that defendant’s father was junior, and was 
treated by the plaintiff s’ fathers as if ho were their own son ; that they 
(the plaintiffs’ fathers) gob the kabuliat executed in his name with the view to 
avoid inconvenience to themselves, and to connect him with offices, but they 
all lived in cornmensality, and defrayed their expenses out of the ihconio of the 
said taluka ; tliat after the death of the fathers of the parties the old practice 
prevailed hotween them up to date; that they had been living [529] together 
and their expenses paid out of the profits of the same estate ; that the 
plaintiff's had continued to enjoy the possession of the taluka while the 
defendant had been the kahuliatdar ; that as the defendant was kahuliatdar 
the saiiad had been granted to him ; that for one or two months, the defendant 
had, under the aanad, given rise to enmity, and intended to dispossess them 
and put a stop to the profits enjoyed by them for the time past, and wished to 
dej)rive the real owners of their right, while the said sanad did not contemplate 
to destroy the rights of the plaintills ; that in the arbitration case of Bishashar 
Bux and Gaiuja Bux, talukdars of Sorara, the defendant had, in his own 
deposition, stated that in case of his (defendant’s) brothers claiming their 
shares he would not decline to give them their shares ; that the defendant 
had altogether forgotten this written admission. Wherefore the plaintiffs 
prayed that, after proper inquiry, orders be passed that they be not deprived 
of their right. ^ 
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In their written statement dated the 6th October 1865, they stated that 
they had been compelled, by an order of the Oriminal Court, dated the 
15th September 1865, to give up possession, but that previously to that 
time they had held continuous possetsion. They prayed that, under the condi- 
tions laid down in the sanad, in cl. 2, Circular 2 of 1861, the Government of 
India letter No. 23, dated the 19th of October 1859, and Circular No* 6 of ^ 
19th June 1861, justice be done to them, and that they might not be deprived" 
of theft rightf 


The defendant, in his written statement, alleged that the taluka in dispute 
WQiS the solely acquired property of his ancestors, and particularly of his father ; 
that there had all along been only one kahuliat; that he had held possession 
without any one as co-sharer ; and that he, of his own free will, had been 
assisting his near relations with food, etc., without their having any right ; and 
that a summary settlement had been made with, and a Government sanad 
granted to, him alone. 

The Settlement Officer did not enter into the question whether the property 
was the self-acquired property of the defendant's father or was thd joint 
ancestral property of the three brothers mentioned in the plaint, but he dis- 
missed the suit upon the sole ground that the defendant was protected by Act 
No. I of 1869. [330] He stated that he considered himself bound by the 

opinion of the Financial Commissioner in the late Supreme Court of Landed 
Estates Jurisdiction, in which, upon a petition presented by the plaintiff 
relating to another matter, the Financial Com.inissioner stated that the defend- 
ant was protected by his sanad, that the plaintiffs could get nothing, and that 
it was perfectly useless their continuing litigation." 


The plaintiff Hardeo Bux appealed from that decision to the Commissioner 
who, without giving any reasons, dismissed the appeal, stating that the suit 
had been dismissed in accordance with tlie invariable practice of the Courts 
since re-occupation. Subsequently, upon an application by the plaintiff to the 
same Commissioner for a certificate that the case was a fit one for appeal to 
the Privy Council the Commissioner made the following remarks : — 

** 1 have had this case bofor me several times since the receipt of the hies, and 1 have 
consulted the Judicial Commissioner on the points as to which I have felt doubts. 


** The case is before me on an application from the appellant for a cortiheate that it is a 
fit suit fov appeal to the Privy Council. I have no hesitation in granting this certificate, for, 
though the order of this Court passed in appeal, and which it is now proposed to contest, is 
one so obviou«^ly in conformity with the previous practice.of the highest Courts of Appeal in 
this province, that it hardly admitted of dispute, and did not lequire to be supported by any 
lengthy argument at the time it was written, since that time several cases have been before 
their Lordships, the orders pas.sed in which have considerably modified the view of the law 
applying to talukas in Oudh previously taken by the Courts of the Financial and Judicial 
Commissioners ; and though 1 do not find any case so clearly in point as to require me to 
hear an application for review, a course which has been suggested by the appellant, the case 
is clearly one in which he should oe allowed every facility for bringing it before a higher 
tribun^. 

** rnie certificate will, therefore, be granted, and this order will be filed with the record." 


.Tbd.suife wae commenced long before Act I of 1869 was passed, viz., as far 
back as t^e 26th of August 1865, but the judgment o| the Settlement Offiber, 
tSi^^Oourt of iSirst Instance, was not pronounced for upwards of six years after- 
wards. Soi^. [381] of the proceedings which were taken in the meantime are 
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detailed in the judgment of the'^Settlement Officer, and well might he describe 
them as most extraordinary I " 

The lands to which the suit relates v.«ere included in that part of Lord 
Canning's Proclamation of March 1858, which declared th'at the proprietary 
right in the soil was confiscated to the British Government which would>dispo8e 
pt that right in such manner as to it might seem fitting. 

* > 

By the Government letter of the 10th October 1859, set out in the first 
schedule to Act I of 1869, it was declared that every talukdar, >with whom a 
summary settlement had been made since the re-occupation of the provincp, 
has thereby acquired a pertnanent hereditary and transferable proprietary right 
in the taluka for which he has engaged, including the perpetual privilege of 
engaging with the Government for the revenue of the taluka. 

By s. 3 " the Governor-General in Council desired that the Chief Commis- 
sioner of Oudh should have ready a list of the talukdars upon whom a 
permanent proprietary right had then been conferred. 

Plteviously to that letter, viz., on the 24th April 1858, a summary settle- 
ment of the lands had been made with the defendant, lie was consequently 
included in the list of talukdars, and a sanad was granted to him. After the 
passing of Act I of 1869, he was also registered in List No. 1 under Act I of 
1869, 8. 8, and also in List No. 5 (Ovdh Gouernmmt Gazette, August 
7th, 1869). 

The order for the summary settlement with the defendant was made by 
Colonel Barrow, the then Special Commissioner. The defendant, in his applica- 
tion for the summary settlement, stated that he had no partner other than the 
plaintiff Hardeo Bux. 

(Their Lordships then referred to and read certain correspondence which 
passed between Mr. Wood, the Settlement Officer, and Colonel Barrow, the 
Commissioner of the Lucknow Division, as to the parties with whom the 
settlement had been made and a memo, of the information conveyed by those 
letters, which had been sent by the Settlement Officer to the Commi8-[6323 
sioner of the Seetaporo Division, and the orders of the Financial Commissioner 
thereon, and continued.) 

In consequence of these orders the proceedings appear to have b^en sus- 
pended until the 13th December 1871, when the plaintiffs presented a petition 
praying for final orders. In the meantime Act 1 of 1869 had been passed. 
The then Settlement Officer took up the case, and, on tlie 2l6t December 1871, 
held, as before stated, th^t the plaintifis' claim was barred by that Act. 


• ISec. 3 : — Every talukdar with whom a summary settlement of thcGovernment revenue 
_ , , , . , was made between the first day of April 1858 and the tenth day 

Talukdars to have ““ of October 1869, or to whom, before the passing of this Act and 
able and transferable rigtits subsequently to the first day of April 1858, a talukdari sanad 
in their estates. granted, shall be deemed to have thereby acquired a per- 

manent, heritable and transferable right in the estate comprising the villages and lands 
named in the list attached to the agreement or kabuliyat executed by such talukda^ when 
such settlement was made, or which may have been or may be decreed to him by the Court 
of an officer engaged in making the first regular settlement of the province of Oudh, suoh 
decree not having been appealed from within the time limited for appealing against it, or, 
if appealed from, having been affirmed, subject to all the conditions affecting the talukdar 
^ ^ . . contained in the orders passed by the Governor-General of 

Subject to certain con- ou ^be tenth and nineteenth days of October 1669 and re- 

ditloQB. published in the first sohedule hereto annexed, and subject 

also to all the conditions contained in the sanad under which the estate is he44*] 
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Their Lordships cannot help remarking upon the irregularity of many of 
the above proceedings. They cannot attach any 'weight to Colonel Barrow’s 
recollection to which he refers in his letter of the 6th April 1866. If anv 
information from Colonel Barrow was considered necessary, he ought to have 
Jpeen examined as a witness. The Settlement OHicer, who was acting as a 
ludge, Ought not to have written to him to knovv what his recollection was upon 
the sul^ject of the summary settlement. His answer was not evidence, and cannot, 
any more than the opinion expressed in his letter of the 25th September 1666, 
be properly u^ed in forming a judicial opinion on the case. Indeed, Colonel 
Barrow does not appear to have always entertained the opinion that the settle- 
ment was made with Jawahir Singh for his benefit alone, for in his Minute, 
dated 11th April 1868, he says : - 

“ I have been much troubled by this case in many ways, and Jawahir 
Singh, by his bad faith with his relation, ?vho hnS Uveil with him as anun- 
divided family in the Nawnbee, is only leading to his own discomfiture. I 
would have him look to the summary settlement which was made with him 
and Hardeo Bux. Prrchayice that may yet be carried ouC 

Officers who act as kludges, if entrusted at the same time with admfhistra- 
tive duties, ought to he most scrupulous in the endeavour to form their opinions 
independently. They ought not to refer to their superiors, whether judicial or 
administrative, for opinions to enable them to form their own judgments, or for 
instructions or orders directing them as to the course which they, as Judges, 
ought to pursue. As properly remarked by the Chief Commissioner in his 
Circular No. 6, p. 39, C533j “ the Courts are open to all and must be guided by 
their own rules.” 

Colonel Barrow had no authority to stay, until the issue of now rules, the 
proceedings then ponding judicially before the Settlement Officer. Tt does not 
apnear whether new rules were ever issued. The Settlement Officer, in his 
judgment, treats the measures referred to by the Financial Commissioner as 
having acquired the force of law by Act I of 1869. 

If the Settlement Officer had acted at once upon his own judgment, in- 
stead of referring for instructions or orders, the probability is that his judgment 
would have boon given before Act I of 1869 was passed, and in that case he 
might liave come to a different conclusion. 

Be that as it may, their Lordships must deal with the case as they now 
find it. 

The question is : Is the plaintiff entitled to any and what share or 
beneficial interest in the estate, or is his claim barred by Act No. I of 1869 ? 

In support of the appeal the case of Thukratn Sookraj Kooxoar v. The 
Government of India (14 Moore’s I. A., 112) was referred to. In that case the 
plaintiff’s husband, the younger branch of the great Oudh family of Bhinga, 
had, up to the time of the annexation of Oudh, been in the undisturbed and 
absolute possession of an estate cajied Deotaha, which had been united in the 
time of the Native Government with the large taluk of Bhinga, of which the 
Bajah of Bhinga, the representative of the elder branch of the family, was the 
taluk^ar, the plaintiff’s husband paying to the talukdar his proportion of the 
jumma assessed upon the whole taluka. 

Upon the making of the summary settlement in 1858-59, after the 
suppression of the Mutiny, the plaintiff was about to apply to the British Govern- 
ment for u summary settlement of the mehal which belonged to her husband, 
and which had descended to her. She was, however, dissuaded by the Bajah 
of Bhinga from so doing, he fully acknowledging in writing her right, and 
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suggesting that, as she vi&s old, %he had better leave [334] the protection of 
herinterest to him, and pledged himself that her possession of the mehal should 
be respected and safe. The summary settlement was accordingly made with 
-diim alone. Subsequently one-balf of the Kajah's estates i^as confiscated to 
‘,<xovernment in consequence of the discovery of some concealed guns, wiiereiipon ^ 
be pointed out for confiscation the entire rnehal of the appellant as part»of the 
Pne-lialf of his estates, and the plaintiff’s estato called Deotaha was taken by 
"Government, and the greater part of it made over to .Oudh loyalists as a 
reward for good services. , 

It was contended that the summary settlement au(^ the Government letter 
of the 10th October 1859 constituted the talukdar the absolute owner of 
the whole estate, including the appellant’s estate, Dcobaha, and consequently 
that it passed to Government under the confiscation against him. It was, 
however, held by the , Judicial Committee that the settlement and letter 
had no such effect. 

In delivejfing judgment Lord Justice James, speaking of the Government 
letter of the 10th October 1859, said (14 Moore’s J. A., 127); “In Mnghsh 
language it gave the registered talukdar the absolutely legal title as against the 
State and against adverse claimants to the talukdary : but it did not relievo the 
talukdar from any equitable rights to which/* with a view to the coiiiidetion 
of the settlement, he might have subiected himself by his own valid agreement. 
In this case the appellant was the acknowledged cant ui quo trust of the re- 
gistered talukdar, who bound himself expressly in writing that he would respect 
her rights if she would permit him to bo alone so l egistered. It would he a 
scandal to any legislation if it arbitrarily, and without a]iy assignable reason, 
swept away such rights, and in this very painful case it is, at all events, agree- 
able to blieir Ijordships to find that no such scandal attaches to tho laws or 
regulations or Government Acts in force in Oudh, and that the cruel wrong, 
of which this lady has been the victim, is due to thf3 misapprehension 
of the law by the Commissioner. It is almost superfluous to add that tlie lady 
being clearly as she was, the oquft [333] able owner, the decree of confiscation 
against her trustee could, on no principle of law, equity, or good conscience, bo 
made to affect her, and certainly not to justify a sentence which, in effect, 
made her the sufferer for his offence,” 

An uiidfir- proprietary right, being tho interest to which tho aj)pellant was 
entitled at the time of the annexation of Oudh, was, thoreforo, awarded to her, 
notwithstanding the summary settlement and the (ioverninent letter. • 

In that case there was a written agreement by the talukdar, j)rior to tlie 
summary settlement, to respect the rights of the widow if she would allow him 
to obtain the summary settlement. In the present case, however, there was 
no written agreement by the talukdar prior to liis obtaining the sun)mary 
settlement, but merely a representation by him that he had no partner except 
the plaintiff. 

In the case of The Widow of Shunker Saha? v. Rajah Kashi Per^had 
(L. B. 4 I. A., 198), decided in the Privy Council, 29th July 1873, there was 
also no written agreement signed by the talukdar, but merely a representation 
made by him at the time of his applying for a summary settlement, follcwod, 
apparently, by other admissions. In that case the widow of Shunkur Sahai was 
entitled as co-partner with Bajah Kashi Pershad to one-third share in seven 
villages. The summary settlement of 1858 was made with the Bajah as 
talukdar of twenty-six villages, including the seven in which the plaintiff was 
interested. In his application for the settlement, he stated that, in 1264 Fuslee, 
the summary settlement was made as to the seven villages in partnership with 
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both him and the widow at one-third as the share of the widow and two-thirds 
for himself. In the settlement proceedings it w'as ordered that the settlement 
of the seven villages with others should be made with the Bajah as talukdar, 
and that the widov? should be recorded as a co-partner. The settlement was 
accordingly made with the Bajah alone, and he alone engaged for the revonud^ 
The Sanad of the talukdary, including the seven villages, was, under the Govern- 
ment letter of 10th October 1809, granted to the Bajah alone. The Bajah 
disputed the widow'^i claim, and she sued [586] for proprietary, and also foi^ 
under-proprietary rights. It was held by the Court of First Instance that her 
♦isuit for the former wag barred, by the sanad being in the name of Bajah Kashi 
* Pershad only ; and that she could not recover under- proprietary rights because 
any title she might have had must have been to proprietary rights. It was 
held by the Financial Commissioner that the widow was eittitled to one-third 
of the profits of the seven villages when the annual accounts should be made 
up. Upon appeal to Her Majesty in Council it was held by the Judicial 
Committee tliat there was no ground for holding that the summary settlement 
and the subsequent order of 1859 conferred talukdary riglits on the widow, 
but that she was entitled to one-third share of the profits of the seven villages. 

That case so closely resembles the present in many particulars, and the 
remarks of the Judicial ComtriiMee are so applicable to it, that their Lordships 
will read an extract from the judgment, which does not appear to have been 
yet reported. They say (L. R., 4 1. A., at p. 206) : 

** The construction w'))ich their Lordships would put upon the words 'and 
that the name of Shunkur Saliai’s widow be recorded as a shareholder ’ is not 
that the Settlement Officer gave or intended to give the widow the right of 
making a summai y settlement as talukdar, but simply desired to place on record 
for her benefit her admitted beneficial interest in some and some only of the 
villages which made up the settled taluk.” 

“ Mr. Capper seems to have admitted as to the seven villages that though the 
appellant had not been in independent possession of one-third of the collections* 
yet that the Bajah might have so bound himself by writing as to have incurred 
the obligation of accounting to her for one-third of th^ profits. He ultimately 
dismissed her suit because her agent had failed to produce a deed in writing so 
binding the talukdar. Colonel Barrow, however, appears to have held that the 
admission of the Eajali at the time of the summary settlement and on other 
occasTons, the former being in the nature of an admission on record, were 
equivalent to such a deed ; and that accordingly, the relation of trustee and 
cestui que having so to speak [537] been* established between them, she 
was entitled to one-third share of the profits of the villages when the annual 
accounts were made up. In this part of the Financial Commissioner's order 
their Lordships entirely concur,” 

This case is, therefore, an authority for the proposition that a person who 
has been registered as a talukdar under Actl of 1869, and has thereby acquired 
a talukdary right in the whole property, may, nevertheless, have made himself 
a trustee of a portion of the beneficial interest in lands comprised within the 
taluk for another, and be liable to account accordingly. 

In that case the cestui que trust was a stranger. In this the plaintiffs 
claimed as persons constituting with the defendant a joint Hindu family. 

It appears that the respondent, in his applicatioQ for a summary settlement 
in the case! now under consideration, stated that there was no partner of his 
other than llardeoBux, butjhe said nothing as to Purbut Singh. 
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,0n the 22nd March 1866, theplaintid‘ deposed that he, Purbut Singh, and 
the respondent all lived together, and had everything in common up to January 
then last, which v^as nearly eight years after the date of the summary settle- 
naent, and more than six from the date of the sanad. 

* 

Their Lordships are of opinion that, ui) to the time of Lord Canning's 
proclamation, the whole of the villages mentioned in the sunimary settlement 
were the joint family property of the petitioner and Purbiit Singh and the 
defendant, and that they were either ancestial or purchased with the proceeds 
of ancestral estate. The defendant himself, more than a year after the date of^ 
the summary settlement, stated in his deposition on oath made in another case; 
on the 8th July 1359, that the custom prevailing in his family was that if his 
cousins, meaning^ the plaintiff and Purbut Singh, who were his i)artnors, 
should claim, they could get their shares divided. IJc said, “ tliey at present 
live with me, and receive food and clothing.” It does not apjjoar clearly from 
the latter words whether the estate was held as joint family property, or 
whether the defendant merely made an allowance to the plaintilfs. 

The defendant in his deposition deposed that liis statement [538] made 
at the time of the summary settlement referred to Mouza (jungoa only. M>ut 
that seems to be at variance with the statement itself. 

The lower Courts appear to have decided the case iner(3ly upon the ground 
that the defendant was protected by the sanad, without adverting to s. 15 of 
Act r of 1869, or inquiring whether, notwithstanding tin', snmiuarv settlement, 
tlie sanad, and the Statute, the plaintitTs or the appellant Imd, either bofon; or 
after the passing of Act I of 1869, acquired or become entitled to a benelicial 
interest in any part of the property. 

Their Lordships are of opinion that, looking to the allegations in the plaint 
and WTitben statements, an issue ought to have boon raised to try that question. 
They do not, on the materials before tlicsin, feel coinpctoiil. to decide it The 
defendant’s sanad is not on tho record. They have no evidence of all tli(3 
circumstances under which the summary settloinont was made, nor of those 
under w’hich the sanad was granted, nor of what was done with respect to it or 
tho property comprised in it before the registration of the defendant under Act 
1 of 1869. » 

Their Lordships will, therefore, humbly advise Her Majesty thaji the 
Commissioner bo directed to try or to refer to tho Settlement Ollicer for trial 
the following issue, namely, whether tho respondent has, in any and what 
manner, agreed or become bounS to liold tho villages comprised in the summary 
settlement and sanad, or any and what part thereof, or the rents and profits 
thereof, or any and what part thereof, in trust for the nppollant and Purbut 
Singh, or either and which of tliem ; that eith<*r ])!irf,v ho i\t liberty to adduce 
such evidence upon the trial of that issue as ho may he advised, and that the 
finding upon such issue, together with a translation of any additional evidence 
which may be adduced, be forwarded to the Registrar of the Privy Council, 
in order to enable the Judicial Committee to report to Her Majesty their 
opinion upon this appeal. * 

Agent for the Appellant : Mr. T. L. WiUon. 

Agents for the Respondent : Messrs. Barroio and Barton, 
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NOTES. 

tl. SUBSEQUENT LITIGATION 

For proceedings after the remand, see (1879) 6 1. A., 161. An oCf-shoot of this litigation 
is the case of Pirthi Pal Singh v. Thakur J^wahir, (1^86) 14 I. A., 37. 

II. REGISTERGD TRLUKDAR MAY HOLD ESTATE BENEFICIALLY FOR OTHERS:— 
See fl677) 3 Cal., 645 ; (1881) 8 1. A., 216 ; (1882) 8 Cal., 769 ; (1889) 17 Cal., 311 ; (1898) 
86 1. A., at p. 166 (6enami claim) ; (1890) 26 1. A., 220 (ihough sanad to one alone). 

Tr«bt in favour of tenant docs not arise simply because at the time of application the 
talukdar promised to retain him .—(1884) 12 I. A., 61. 

1]^I. GRANT IN FAVOUR OF A MEMBER OF THE FAMILY 
c Does not necessarily givt rise to trust : — (1877) 61. A., 1 (Hindu widow, estate hold to bo 
stridhan). 

lY. PRE-EXISTING RIGHT PRESERYED :-(1905) 32 1. A., 229 ; (1909) 36 1. A. 118.] 


[539] ORIGINAL CIVIL. 

The 8th April, 1878. 
Present : 

Mr. Justice Pontipex. 

Groom and another 
verhdfi 
Wilson. 


Practice — Sumnuiry Suit on Promissory Note — Time extended for Defendant ' 
to appear and defend Suit — Civil Procedure Code (Act X of 1877), 

Chap. XXXIX. 

THE High Court has power to extend the time within which a defendant in*a suit brought 
under chap, xxxix (summary procedure on negotiable iiihtrumcnts) of the Civil Procedure Code 
can oonft in and obtain leave to defend : therefore, in a suit in which it appeared that the de- 
fendant resided at Pesha^ur, the time for the defendant to obtain leave from the Court to 
appear and defend was extended to twenty-eight days. . 

Mr. Collis applied, under cl. 12 of the Charter, "for leave to tile a plaint 
under tho provisions of chap, xxxix of the Civil Procedure Code on a promissory 
note made outside, but payable within the jurisdiction ; and asked that the 
summons should issue in accordance with form No. 172 of the 4th schedulo to 
the Code. The defendant was an ollicer stationed at Peshawur. 

Pontifex J., granted leave ; but, as the defendant was at Peshawur, 
directed that tho time within which the defendant might obtain leave to appear 
and defend should he extended to the period of twenty-eight days. The learned 
Judge was of opinion that, inasmuch as s. 582 provides that the summons shall 
issue either in the form mentioned in the schedule, or in such other form as 
the High Court may from time to time direct, the Court had the power to 

extend the time, , • 

Attoraeys for the Plaintiff : Messrs. Boberts, Morgan dt Co. 



TtlE EMFBEBS &o. V. DONONJOV BABAJ [1878] l.L.8. 3 Cal. SlC 
[5401 APPELLATE OBIMINAL. 


The 17th JajiHary, 167^. , 

PRESENT : 

Mr. Justice Ainslie and Me. Justice McDonell. 


The Empress on the Prosecution of Ram Manikya Ohakrobutly and others 

versus ’ * 

Dononjoy Baraj/ 


t - 1 C. L. R. 478] 

Practice -»■ Distinct offences — Separate charges - Cnmtnal Procedure Code — 
(Act X of 1672), ss. 632, 663, 664, Illustration (b) — 666. 

Section 453 of the Criminal Procedure Code simply places a statutory limit on the 
number of charges which may legally form part of a single trial. There is nothing in the 
section, however, to prevent an accused from being separately charged and tried on the same 
day for any number of distinct offences of the same kind committed within the >ear. 

The lottor of reference showed that the accused was tried and convicted by 
the Deputy Magistrate in eight cases for extorting various sums of money from 
some villagers, the complainants in each case being separate individuals. Five 
out of the eight cases wore tried on the same day, and so far as can be gathered 
from tlie letter of reference, it would appear that each of these cases wa.-: tried 
separately. Separate sentences were indicted on each case. The accused 
appealed to the Court of the District Magistrate, who allirmed the order of the 
Deputy Magistrate. A further application was then made on beJialf of the 
accused to the Sessions Judge, who refened the matter to the High Court under 
s. 296 of the Criminal Procedure Code, on the ground that the convictions 
were bad in law. The alleged ottences being of one kind and having been 
committed within one year, it was not open to the Court, under s. 453 of the 
Code of Criminal Procedure, to draw charges and try the accused at the same 
time foi more than three of such offences. » 

No one appeared on the hearing of the roforonco. 

The judgment of the Court was delivered by 

AinsliSi J. — We see no grounds for interfering. Section 453 of tlie Criminal 
Procedure Code modifies s. 452, which requires a [841] separate charge and a 
separate trial for every distinct offence, by allowing three charges of three distinct 
offences of the same kind and committed within one year of each other to bo 
tried at the same time ; but this does not moan that, if at one-time or 
within one year a man commits fifty distinct off ences of the same kind, he shall 
not in one day be prosecuted for more than three such offences. This is clear 
from illustration (b), s. 454. 

* Criminal Referrnco, No. 88 of 1877, from tho ordor of F H. McLaughlin, Esq. 
Officiating District and Sessions Judge of Noakhaffy, datod tho 7th Decembet 1877. 
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OBIGINAL CIVIL. 

, The 8th April, 1878. 

Present : 

Mr. Justice Pontipbx. 


Pestonjee Eduljee Gurdur 
versus 

Mirza Mahomed Ally and another. 


Practice — Joinder ---Suit agaimt drawer and acceptor of a 
bill — Civil Procedure Code {Act of 1877), s. VP.* 

The drawer and acceptor of billH of exchange can be joined as oo-defendan|s in a suit 
brought by the holder of euch bills. 

TH£ plaintiff, aa holder of certain bills of exchange drawn and accepted in 
Calcutta on ITth February 1877, sued the draw'er and acceptor thereof to 
recover the amount due on the bills. 

The defendants had not entered appearance, and the case, accordingly, 
came on as undefended. Notice of dishonour was duly proved. 

Mr. Trevelyan, for the plaintiff, referred toByleson Bills, 12th ed., p. 407, 
and 8. 29 of the Code of Civil Procedure, as authority for the joinder of the 
drawer and acceptor as defendants in the same action. 

PontifeXy J« was of opinion that s. 29 permitted such a joinder, and gave 
a decree for the amount due under the bills against both the defendants. 

Cane decreed. 

Attorneys for the Plaintiff : Messrs. Trotman and Watkins. 


* 39 : — The pledatiff may, at his option, join as partios to the same suit all or an^i 

j M ■■ ■ '< 1^® persons severally, or jointly and severally, liable on any 

Joinder of panies lianie contract including parties to bills of exchange, hundis and 
promissoiy notes.] 


on same contract. 
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C9I&3 APPELLATE CIVIL. 

The 21st Deiember, 1878. , 

PBBSENT : 

» 

Mb. Justice Ainslie and Mb. Justice Kennedy. 

> 

Goopee Nath Doboy Judgment-debtee 

versus ' > 

Roy Luohmeeput Singh Bahadur and another Decree* holders/ 


1 = 1 C. L. R. U9] 

Sale in executim of decree — Postponement of sale — Notice — 

• Proclamation- - Act VIII of 1869, s. 249. 

Where a sale in exeeufcion of a decree is postponed, whether indefinitely or to a fixed date, 
it is necessary, in the absence of an express arrangement between all tbc parties, that a fresh 
proclamation should bo made giving notice of the day to which the sale has been postponed. 

It may be presumed, when the notice is wanting, that there has been an absence of 
bidders, from which alone substantial injury must probably have arisen to the judgment- 
debtor (see also Skib ProJeash Singh v. Sardar Dayal Singh, post, p. 544). 

Okhoy Chunder Dutt v. Erskine (3 W. R., Mis. R., 11) followed. 

In May 1B76 Lutchmeeput Singh obtained a decree against the judgment- 
debtor, under which certain property in the district of Shahabad was attached 
and oi'dered to be sold. The 6th November 1B7G was, in the first instance, the 
day fixed for the sale. On the 25th of October the sale was postponed at the 
request of two rival decree- holders to the 11th December. The order postpon- 
ing the sale was passed in the presence of the vakils for the decree* holders, 
but without the consent of the judgment-debtor and without any notice to him. 
The proclamation of the postponement was notified simply by a notice to that 
effect put up in the Court-house, but no steps had been taked to convey 
information of the change of day to intending purchasers in the mofussil. 
The sale took place on the 1 1th December. 

The judgment-debtor applied to the District Court to have t»he sale set 
aside, on the ground that no fresh proclamation, under s. 249 1 of Act VIII of 
1859, was made on the day to which the sale was adjourned. 

* Miscellaneous Begulkr Appeal, No. 2G5 of 1677, against the order of A. V. Palmer,' Esq., 
Judge of Zilla Sbahabad, dated the 5th of September 1677. 

t [Sec. 249 In all cases of intended sale by public auction, whether of moveable or 
immoveable property, in execution of a decree, a proclamation 
Notification of sales by of the intended sale, specifying the time and place of sale, the pro- 
public auction . perty to be sold. the revenue assessed upon the estate when the pro- 

perty to be sold is an estate or a part of an estate paying revenue 
to Government, and the amount for the recovery of which tl^ sale is ordered, together with 
any other particulars that the Court may think necessary, shall be made in the current 
language of the district* The proclamation shall also declare that the sale extends only to 
the right, title, and interest of the defendant in the property specified therein. Such pro- 
clamation shall be made on the spot where the property is attached by beat of drum or in 
such other mode as may be customary ; and a written notification to the same efiect shall be 
iflfixed in the Court-house of the Judge who shall have ordered the sale, and in some 
conspicuous spot in the town or village in which the attachment may have takdh place. When 
the property ordered to be sold may consist of land or of any right or interest in land, the 
written notification shall also be affixed in the office ^f the Collector of the district in whioh 
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[ 643 ] The Judge, although he found that the judgment-debtor had not 
Ijeen represented in Court at the time when the sale was postponed, refused the 
application. 

The judgment-debtor accordingly preferred this appeal to the High Court. 

The Advocate- General and Baboo Gooroo Dnsft Banerjee for the Appellant. 

Mobnshee Mahomed Yusoof, Bal)oo MohesJi Chunder Chowdhry, and Baboo 
Sree Nath 7^a.s.s‘^for the Respondent. 

, The judfiment of the .Court was delivered by 

AinsliOf J. (who, after stating the facts of the case, continued). — The 
judgment of the late learned Chief .lustico Sir Baiines Peac’OCK in the case of 
Okhoy Chunder Dntt v. Krskine (.‘] W.R., Mis. R., 11) may he quoted as show- 
ing that, in all cases in which a sale inav be postponed to another day, it is 
necessary that the formalities required by law should be gone through afresh 
(unless it be that they have been waived bv the parties themselves). He says — 
“ It is exceedingly important that when an auction-sale is to take place in 
execution of a decree, a proclamation should be made, giving notice of the day 
on which the sale is to take place, so that intending purchasers may go and bid 
for the articles put up for sale, and .Act VIIJ of 1859 is express on the point.” 
He then goes on to quote s. 249. 

The case then before the Court is, no doubt, somewhat different from the 
present case, inasmuch as in that case the postponement had been indefinite, 
whereas in the present case the postponement was to a certain fixed dav. Still 
it appears to us that the principle api)lie8, that in all cases the proscribed notice 
-must bo given in order that intending purchasers may be able to attend and bid 
at the sale, unless the giving of such notice is .specially waived. In the present 
case there was no such notice as is required by s. 249, though it had become 
necessary in consequence of the first notice having become inoperative 
otherwise than by the action of the parties to the suit. 

With reference to the substantial injury arising from this irregu- 
larity, we think that we ought to hold that, as the law distinctly requires a notice, 
and as the notice is so important, in order to secure a fair chance qf a proper 
price being offered for the property to bo sold, it may be presumed, when the 
notice is, wanting, tliat tliero has been an absence of bidders, from which alone 
substantial injury to the judgment-debtor must probably have arisen. 

^ There is some evidence, moreover, in this cas6 that the property was sold 
for less than its actual value. The .Judge has rejecled that evidence as un- 
trustworthy, but we think that it should bo read in the light of the presumption 
that there must probably be substantial injury from want of notice, and that 
some weight should consequently be given to that evidence, unless it is clearly 
rebutted by evidence of the other side There being no such rebutting evidence, 
we are bound to hold that there is sufficient proof of substantial injury. 

# 

Ttte order of the lower Court must, therefore, be reversed, and the sale set 
aside with costs payable by the purchaser-respondent. 

such land is situate and in the Court-house of the principal Civil Court of the district whm 
the Court which ordered the sale is subordinate to such Court. The sale shall not take place 
^ until after the expiration of at leasts thirty days in the case of 

Ttmeofaald. immoveable property, and of at least fifteen days in the case of 

moveable property, calculated from the date on which the 
notification shall have boon afiUed in the Court-house of the Judge ordering the sale.] 
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NOTES. 

[PROCLAMATION OF SALE— POSTPONEMENT— 

Omission to issue a fresh one an irregularity 18 Cal., 406 ; when a portion was 

released from attachment: — (1878) 3 Gal., 544. See also (J8S1) ^ Cal., 466 : (1881) 7 Cal., 
730; (1895) 18 All., 37. 

But the irregularity may be waived : — (1901) 6 0. W. N., ^‘i.uid a fresh one iS also called 
for when the aggregate of the postponement amounts to more than 7 days : — (1901) 6 
C. W. 44.] 


[8 Cal. 5441 

The '20th Mareh, 187H. 

PRliSPlNT : 

Mr. Justice White and Mr. Justice R. C. Mitter. 


Shib Prokash Singh Judgment-debtor 

versus 

Sardar Doyal Singh Decree-holder.* 

[ 2 C. L. R. 260 ] 

Sale of J‘roperty in Execution of Decree — Proclamation of Sale 
— Maternal Irregularity —Act VIII of 1869, ss. 266, 

The property of a judgment-debtor was proclaimed and advertised for sale in execution, 
of a decree on a certain day. The proclamation .set out piirticularsof the property, but subse- 
quent to such proclamation a portion of the property was released to a third party. Notwith- 
standing this fact, no fresh proclamation was made, and the sale took place on the day origin- 
ally fixed. Held, that the omission to is.sue a fresh proclamation was a material irregularity, 
inasmuch as the judgment-debtor was entitled to have a procl.imation issued accurately describ- 
ing the property to be sold, and that such pioclamatiou should be published thirty days before 
the sale (See also Gopeenath Dopey v. Tioy Lutchweeput Singh Bahadur, ante p. 542). 

[5453 In this case the property of the judgment-debtor had been put up 
for .sale in 1877, under a proclamation which bore date the 1 1th January 1877, 
and which was published on the 27th of the same month, fixing tlie 5^h March 
1877 as the day for sale. The proclamation stated that the property to be sold 
was a 2-anna 8-pie share in a certain taluk, the jnmma of which was 1,269 
rupees 5 annas and 4 jiies. 13etween the 11th January and 5th March, a porijon, 
consisting of 12 kalums*of the property advertised to be sold, w^as released from 
attachment upon the application of one Nursing Hoy. No fresh proclamation, 
however, was issued ; but, on the date of sale, those who had assembled for the 
purpose of bidding for the property, were informed, at the time and place of sale, 
that a portion of the advertised property had been released, and tliat the sale 
would, therefore, only extend to 2-anna 8-pie shire of the taluk, less the portion 
released. A sale having taken place, the judgment-debtor applied to have it set 
aside for irregularity. The Subordinate dudge overruled the objection? 

The judgment-debtor, therefore, appealed to the Higii Court, 
i Baboo Ahhil Chunder Sen for the Appellant. 

• Baboo Anund Goj)aZ Paulit for the Respondent. 

* Miscellaneous Regular Appeal, No. 239 of 1877, against the order of Moulvie Mohamed 
Noorul Hossain, Subordinate Judge of Zilla Shahabad, dated the 19th of May 1877. 


1 CAL.— 132 
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The judgment of the Court was delivered hy 

White, J. (wlio, after stating the facts of the case, and the release of a 
portion of property to Nursing Roy, continued) ; — The result of the release of 
this portion w^as, thaJ the description of the in’operty which was advertised to 
bo sold was no longer an accurate description. 

Nov^ s. 249 of the Code, in prescribing what the proclamation is to contain, 
makes express mention of “ the property to be sold," and there can be no doubt 
that that particular, is one of tlie greatest importance. In a case where, as 
herji, a variation had arisen between the property advertised to bo sold and the 
property actually sold, in consequetico of the release obtained by Nursing Roy, 
it was necessary and proper that a fresh proclamation should have issued in 
order to comply with CS46] the requirement of the section to which 1 have 
referred. No such fresh proclamation, however, issuetl ; but on the day of sale, 
those who had assembled for the purpose of liidding for the property wore 
informed at the time and place of sale that a jiortion of the advertised property 
had been released, and ihat the sale would, tlierefore. only extend to a 2-anna 
8-pie share ot the taluk, less that jiortion. It is obvious that this was not a 
compliance wich the Code, and that serious inpirv may have resulted to the 
appellant from the adoption of such a course. Tlie judgment-dehtor is entitled 
to have a proclamation issued whicli shall state accurately' the property to be 
sold, and which is published tliirtv day.« before the sale. Th(3 method adopted 
deprived him of the benefit of the thiitv da\s’ advertisement, and is open to the 
further objection that intending purchaseis were left in the dark as to the extent 
of the portion which Nursing Roy had iirocured to he released, and as to how 
much it reduceil the value of the 2-anna 8-pie share of the taluk which was 
^advertised for sale. That the ijroceedmg, under these circumstances, to sell the 
appellant’s property undoi the proclamation of the 1 1th January 1877 amounted 
to a material irregularity, we think there can he no doubt. The wav in which 
the Subordinate Judge Ims dealt with the objection is this, llo says “ No 
rule lias been pointed out and urged that m a case like this the writ of attach- 
ment and sale proclamation should be served and pnhlishod anew' under that 
rule. It being so, to call such an omission an irregularity, is altogether false 
and improper." The objection is not pointed to the omission to issue a fresh 
writ of attachment, Imt to the uinission to issue a fresh iirochiniijition. A 
reference to s. 249' of the Code would have satislied the Subordinate .ludge 
that a fregh proclamation was, in strictness, required, inasmuch as the ))roi)ei*ty 
actually sold did not correspond wiih tli.it which was proclaimed to lie sold. 

The irregularity being in our opinicm matcrial„wo have next to determine 
whether the judgment-debtor has proved that he Inips sustained substantial 
injury by reason of that irregularity. We can (nsily sup]>ose that he may have 
done so, and it is an irregularitv of such a sort that very little evidence 
would satisfy the Court on the point. Jt is necessary, however, for him 

to give some evidence of substantial injury, hut this he is unable to do upon 
the present applic.ition, because ho cannot show wliat is the value of the 12 
kalums which have been deducted from tlie 2-anna 8-pie share of the taluk. 

The Court below does not appear to have examined the evidence with a 
view to this point, nor indeed did the question properly arise there, because it 
held that the objection on the sc ire of irregularity failed, in which case, o£^ 
course, it would be unnecessary to consider whether substantial injury had jor 
had not been suffered by the judgmen t-debtor. • 

• [Sec. 249 q. v. supra I.L.R., a Oal. 542.] 
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This question now becomes material, and we think, considerinf* the course 
which the application took in the Court below, that the judgment-debtor 
should have an opportunity of substantiating this part of his case. We shall, 
therefore, vvith these remarks, remand tTie case to the Subordinate Judge, and 
direct him to ascertain from the evidence on the record, and from any further 
evidence that may be adduced by the i)artios, whether the appellant lias 
sustained substantial injury by reason of the occurrence of tlie irregularity 
complained of. The appellant and respondent respectively will have liberty to 
produce such further evidence. • 

The costs of this appeal will abide the result of*the remand. , 


NOTES. 

[Soc Notes to I. L. R.. H fii-i supra.'] 

[ 3 Cal. 5471 

The Oik Docrniher, 1S77, 

• Present : 

?\lR. JirsTicK Markrv AM) Mh. Justice Mitter. 


(iolokemoney Dabia and others Doci co-holders 

versuH 

Mohosh Chunder Mosa and another Jiidgnient-dohtors. ’ 


[ 1 C. L. R. 149] 

Applirafioii foi Execution of Decree for Arrears of ll^ni —Limitation — Proper^ 
Apphcatioii -ijirciilar Order, 10th Jultj 1^71 —lieiuj. Act VFLl of Ihiiif s. 68. 

The words “ no process of oxocutiou of iuiy descnpiioii whiitsoevor hhall he issued oti a 

jud^^ineiit in .my suit jifter the Iap.•^e of three vears” in s. TiH of lii'ijj?. .Act Vlllof IrtiJU 

inoHii, tliat execution shall not issue unle.s.s a proper applieution for exi'inition is made within 
three years from the d:ite of the judgment, 'riiendore, where, on an apiilicuLion made on 
5th July, tS48] 1875, for ('Xpcutioii of a decree for arrears (»f rent, ohtanied on tW; .'list January 
l.SV.'l .1 warrant for tht‘ arrest of the. jiidgineut-di-htor.s was issued, but not exeented, a 
subsi'ijueut applicaluMi for execution of the .''ame decree m.ule on ITta M.ireh ll^TO was 
held not to he barred. 

The Ja\v' as bud down in Rlndoif Kn.shna (Hiom' v. h’aitas ('hnndi a iJo-^e^i 1\ L. R., 
F. R.. Sv! ; S. (’., El W. R., F. B., M) is not ■iReeled by tlu- tjirciibir Order No. IH, dated 
lOth July 1871 ' (IH 15. L. R., Eir. Or., 02). 

*I\liscellaneous Special* Appeal, No. I 15 of 1877, against the orderof li. T. J*iinKep,*Ksq. ’ 
Judge of Ilooghlv, dated 10th March 1.877, aniimiiig a decree of B.ihoo Bepin Beharce 
Mookerjee, ^Iiinsif of .Ampta. 

1 ^Circular Order No. IH, dated Calcutta tlw WthJuh/ IHti- : — 

The Court, having ob.served that irregularities are committed in the e.\.ecution of dccrees^er 
in rent suits, are pleased to direct the attention of District Judges to the positive rule laid 
down in section 58 of Act Vlll of 1809 (B. C.) as to judgments for amounts not exceeding 
Rs. 500 and to intimate that the same process of execution cannot be executod’morc than 
once, and the Court accordingly direct that the reception of supplementary lists of property 
to bo attached or othor devices by which the provisions of this section arc evaded, may be at 
cgico put a stop to. 

« By order of the High Qourt. 

(Sd.) H. J. S, COTTON, 

Offg, JBe^wfrar,J 
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GOLOKBMONBY DABIA &C. V. 


The facts of this case are as follows : — 

On the 31st January 1873, the present appellants, with certain other 
parties, obtained a decree for arrears qf rent against the respondents. On the 
5th July 1875, an application was made for execution by arrest and for attach- 
ment and sale of the property of the judgment-debtors, and a vv arrant for their 
arrest was granted ; but on the 22nd September 1875, the decree- holders in- 
formed tlie Court that a proposal for compromise was made by the judgment- 
debtors, and that their arrest was unnecessary On the compromise falling 
through, a second application was, on the 17th March 1876, made for the 
arrest of the judgment-dehybors and for an attachment of their property. This 
application was refused by the Munsif ; and on appeal to the District Judge 
the order was upheld, the Court being of opinion that the matter was barred by 
limitation under s. 58 of Beng. Act Vlll of 1869, and that the Circular Order 
of the High Court, dated 10th July 1874, which directed attention to the 
positive rule laid dowm by that section of the Act, and provided that in respect 
of judgments therein specified, the same process of execution could not be 
executed more than once, was intended to apply to cases like that of the 
application the subject of the appeal. The decree- old ers thereupon appealed 
to the High Court. 

Baboo Bhairuh Chundet' Banerjee, for the appellants, contended, that the 
application of the 17th March 1876 for the arrest of the judgment-debtors was 
not barred under s. 58 of the Bent Law, because that application was only a 
continuation of the former application, and in support of this argument, cited 
Bhidoy Krishna Ghose v. Karlas Chandra Bose (4 B. L. R., F. B., 82; 

S. C., 13 W. R., F. B. 3), and further that [6493 the Circular Order of the High 
Court, dated the 10th July 1874 (13 B. L. R., Cir. Or., 62), had been miscon- 
waotrued by the lower Cofrt, as the Circular simply provides that a process 
once executed shall not be issued again ; hut in the present case, as tlm warrant 
of arrest was never executed, the Circular docs not apply, and further, that the 
Circular could not set aside the ruling of tlie Full Bench reported in Bhidoy 
Krishna Ghose v. Kailas Chandra Bose (4 B. L. R., F. B., 82 ; S. C., 13 VV. R., 

F. B., 3). 

Baboo 'iJouio Nath Butt, for the respondents, pointed out that the judg- 
ment-creditors had allowed so much time to elapse between the twq applica- 
tions, that the second application must be taken to bo distinct from the first, 
and therefore was barred, and cited Lai la Bam Sahoy v. Dodraj Mahto 
(20 W. R.: 395). 

The judgment of the Court was delivered by 

Markby, J. (who, after stating the facts of the case, continued). — In this 
case we think that the decision of the Munsif and of the District Judge was 
wrong, and that execution ought to have been allowed to issue. 

Novr the Full Bench have laid down in a case (4 B. L. R., F. B., 82 ; 
^S. C., 13 W. R., F. B., 3), and that decision is binding' upon us, what the 
true construction of the section is wrhich imposes a term of limitation of 
three years upon a judgment-creditor when applying for execution. The 
effect of 4hat decision is stated in the judgment of Mr. Justice Macphbrson, 
who says that “ the words should be considered as meaning that execution 
shall not issue unless a proper application for execution is made within 
three years from the date of the judgment.” That I understand to be the ^ 
decision of ^tbe majority of the Judges of the Full Bench. That being so, 
the real qu^tioa which we have to determine in this case is whether the pro- 
ceeding of the 17th March 1876^ was a new and substantive application for 
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execution, or whetlier it waa liierely a step taken by the judgment-creditors in 
furtherance of the execution for which they applied, and applied successfully on 
the 5th July 1 5303 1875. Now one of th^ facts to be noticed in this cjise is, 
that the proceedings which took place on*the 17th March 1876 and subsequent 
proceedings were all under the original number which was borne by the pro- 
ceedings of 1875. I do not say that that was conclusive in the matter, but1t 
certainly goes to show that the proceedings which followed upon the application 
of the 17th March 1876 were nob proceedings upon a new execution frhen for 
the first time issued, but steps taken in furtherance of the original application. 
And under all the circumstances of this case, we think that we’are justified in 
saying that the steps taken for the arrest of the judgment-debtors in March 
1876 were not new proceedings but a continuation of the old proceedings. If 
that be so, then, according to the Full Bench decision, it is incumbent upon us 
to hold that they are not barred. 

The District Judge has relied upon the terms of a circular order of this 
Court, We do not at all wish to weaken the effect of anything whicli is stated 
in that circular order. That circular order does not and could not affect the 
law as laid down by the Full Bench decision. Notwithstanding anything 
which is contained in tliat circular order, the question must be decided in the 
same way, viz., by inquiring whether the application made for execution upon 
which proceedings were had, was made within three years from the date of the 
decree. 

The vakeel for the respondents has also relied upon a decision in Lalla 
Ram Sahoy v. Dodraj Matho (20 W. R., 395). All that is necessary for us to 
say upon that decision is this, that the question of delay on the part of the 
judgment-creditors is not anywhere referred to by the P\ill Bench. It may be 
tliat the question of delay on the part of the judgment-creditors may in some 
cases be useful in assisting the Court to determine whether an ambiguous" 
proceeding is a fresh application for execution or a step taken in furtherance 
of a previous application. But there is nothing which will authorize us to 
import into the law of limitation the question of diligence on the part of the 
judgment-creditors as a substantive portion of that law. 

[531] We think that the decision of the District Judge must he set aside, 
and the money deposited by the judgment-debtors must be paid out to the 
decreo' holders. The decree -holders will be entitled to their costs in this Court 
and the Courts below\ 


NOTES. 

[ I. LIBERAL CONSTRUCTION— 

The words from the date of such judgment ” in Bengal Act VIII of 1869, s. 58, were 
liberally construed in (1681) 7 Cal., 127. See also (190G) 6 C. L. J., UG. ' 

II. LIMITATION- 

A suit by the judg 7 nent~debt(yr which was decreed and in which an injunction was granted 
restraining the execution of the decree but which was ultimately dismissed on appeal, was 
not such a proceeding as would ^^revent the decree being time-barredj:— (1901) 6 
C. W. N., 786.] 
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. [SCal. ssn 

The February, 1878. 

PI^ESKiNT : 

Mk. Jus'JilCK A[nslik ANb Mil. Justice McDonell. 


Sheikh Knoorahed H ossein and others Decree- holders 

u Vir*tu^ 

Nubbee Fatima and others Judgment-debtors.’ 


* • [ 2 C. L R. 187] 

Suit for Partition I FmciUinn — Limitation —Riqht of Cn-sharrr in Pnitition — 

Suit to enforce Decree. 

A dccroc for part.itio!i is not like a docrec for intinev or tlic* delivery of spocifuj property, 
which is only in favour of the pl.untill in the suit. It is a joint declariition of the rights 
of persons interested in the property of whieh partition is sought, and ■'Uch a jlecrce, when 
properly drawn up, is in favour of each sharehohlcr or set of shareholders having a 
distinct share. 

.•1, on the 29rh June 1871, obtained a decree for partition against 71, his co-share- 
holder, and, on the ‘28th Novenilier 1H7G, applied to have the execut'on proceedings struck oil 
the file. The application w’as refused, and the partition was ordered to ho completed at li's 
expense. }Tcld, that as the execution procoedings taken either by one shareholder or the 
other were taken on behalf of both, 1-mitatioii did not appl\ . 

In this suit the plaintiff obtained a decree on the 2yth June 1871 against 
the defendant, Iiis co-sharer, for partition of a 3-anna G-gunda share out of 
8 annas of Mouza Dilawapore. riaintiff took out execution, and a greater part 
f the land had been jiartitionod under the execution ; the plaintiff, however, 
dissatisfied with the way in whicit the lands had been divided, applied, on 28th 
November 187(), to have the execution proceedings struck off’ the file, where- 
upon the defendant expressed his willingness to carry on the execution 
proceedings. The C()urt of First instnnee rejected the i)laintiff'’s application, 
and directed the partition to continue at the ilefendant’s expense. 'L’he Lower 
[552] Apyellato Court having confirinod this order, tlie plaintiff preferred 
a special appeal to the High Court. • 

Moonshee Mahomed Yusoof for the Appellants. * 

Mr. M. L. Sanded for the Kespondents, 

The ]lfd^ment of the Court was delivered by 

Ainsliet J. (who, after stating the facts of the ca.se, continued). — In special 
appeal it is contended tiiat the defendant is noteniilled to execute the decree at 
all; and if entitled, that ho is barred by limitation. 

With regard to the first point, we are of opinion that a decree for partition 
is not like a decree for money or for the delivery of specific property, which is 
only in favour of the plaintiff in the suit. It is a joint declaration of the rights 
of persons interested in the property of which partition is sought, and having 
been so made, it is unnecessary for those persons who are defendants in the 
suit to come forward and institute a new suit to have tiie same rights declared 
under a*second order made. It must he taken tliat a decree in such suits is a 

• MiKCollancous Special Appeal, No. 308 of 1877, against the order of R. J. Richardson 
Elsq., Judge of Zilla Tirhoot, dated the 6th of Juno 1877, iffirniing the order of Baboo Greesh 
Ghunder Glvcso, First Subordinate Judge of that district, dated the 28th of November 1876. 

t The partition uuder a decree of an estate paying rent to Government is now to bo made 
by the ColUsetor, see s. *265 of the Civil Procedure Code L-“ C.P.C., 1008, sec. 1, Or. 21, r. 64.] 
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decree, when jn-operly drawnrup, in favour of each shareholder oi set of share- 
holders having* a distinct share. In the present instance there l)einj? fortu- 
nately only two parties, there was no room for simbipjuity in the drawing up of 
the decree. ^ 

On the question of limitation, wo think that it is iinpossihlo, in a case like 
this, to hold that the execution proceedings taken hy either one 6liai;pholder*or 
the other are anything hut procet'dings on account of both ilie shareholders. 
The necossarv result of those proceedings was to divide off the shtn'e of the 
defendant, and while this was going on at the instance of the plaintiff', it 
would have been merely superfluous for the defondant to havtf put in an appli- 
cation to hav(^ the same thing done at lier instirnce. Therefore, we Uiink 
that it must he taken that the jiroceedings in executioTi earlier than 1876 have 
the same efioct as if the\ had been originated in tin? name of the defendant; 
consequently limitation does not apply. 

The appeal is dismissed with costs. Appral disvussrf/. 


NOTES. 

[PARTITION DECREE- 

1. 'J'ho (‘Xiil.mutioii ofthcnituro of such doc roo given iu tins cm • sc bus hooii adopti’d 
in (1«1 j 7) ‘22 Mad , -lUJ ; (1897) ‘20 All , 81. 

•2. S('c flSKu) 1*2 .Ml., .OOii, where il was held that the share to he ol^taiiicd In the plain- 
tiif would give the Court pirisdictiou and the sh’ires of the defendants should not 
ho ascerl-unod when there was no pr«i\er for it. Sill John Fj DOR added, “ should 
the question in 8 Cal., .051 arise, we would not be prepared to follow that decision.’’ 

8. liur. where tile plaintiff f. Ills to obtain a deeieo for his share, the defeinhnits cann^ 
iii^.isL on their shares being asccrbaiiu'd and decreed in that .suit : — (IDOfi) 81 Bom., 271. 

1, Ah Itelwoen eo-defendiiiits issues may aiise and would be when determined les ///di- 
entn .---1 1 Horn., 210 ; (1908) .^1 Cal,, 9.5 8 C. W.N.. 80.] 


[538] OHKiJNAL ClVJl.. 

Tim 4th and 9lh Ajnil.lhTS. 
PRJiSKNT : 

'Mb. .1t:stick Vontifkx. 


The Adiuinistrator-General ct Bengal 
Apear. 

Will, Construction of — Almdutc Gift — Ivfcience. drazrn hu subsequent pi ovnion>^. 
for enjoyment (f such gift- -Intention of Testator. 

Where a testator leaves a legacy ah.solutely a.s regards hit. estate, but restricts the inode 
of the legatee’.^ enjoyment to secure certain object-s for the benefit of the legatee, and where 
such objects fail, the absolute gift prevails and docs not fall into the residue of the testator’s 
estate. Therefore, where a testator gave lf*gacies to certain of his grandsons and grande 
daughters, but neverthaless declared that such legacies should bo held upon trust (as to 
the legacies to the grandsons) to invest the same and to apply the income during the 
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minority of the legatee towards his maintenance and education, and upon his attaining 
the age of 21 years to ifcy him the income during his lifetime, and after his death to 
pay such income unto the widow of such grandson, and after the death of both of them 
to transfer the capital unto the child or children of such grandson as being a sou or 
sons should attain the agpof 21 years, or being a daughter should attain that age, or marry 
in equal shares as tenants-in-common ; and where the testator especially provided as 
to the legacy left to one grandson that upon the hajuiening of certain events it should be 
paid to his other grandchildren : Held, that the gifts tc the grandsons were absolute, and that 
the subsequent provisions were simply a qualification of the gifts for the benefit of the 
legatees ; and that^ therefore, upon the death of one of the graudsons unmarried, his legal 
representative was entitled to the legacy left to him. 

^jassence v. lierney (1 M*! and G., 551) and Kellett v. Kellett (L. R., 3 H. L., 160) 
followed. 

In this case tlie Administrator-General of Bengal, as legal representative 
of Patl Apear, wlio had died intestate and unmarried in June 1877, sued the 
defendants as executors of the will of Aratoon Apear. The testator had died 
many years ago, and the plaintiff claimed payment of a legacy of Rs. 20,000, 
to which he contended the estate of Paul Apear was entitled under his will. 
The defendants. howe\^er, stated that, as the will in question did not direct 
how the legacy bequeathed to Paul Apear was to be disposed of in the event of 
Paul C3343 dying without issue and without leaving a widow’, they w’ere advised 
not to make over the same to the plaintiff without a decree of Court. 

The clause of the will relating to the matters in question was as follows : 

“ I give to each of my grandsons and granddaughters (sons and daughters 
of my deceased son Apear Aratoon Apear), viz., Aratoon Apear, Gregory 
Apear, Alexander Apear, Paul Apear, Cachtick Apear, Johannes Apear, Sarali 
Amelia Apear, and Hanudi or Anne Apear, now the wife of Mr. G. A. Bishop, 
-.«*^iie sum of Rs. 20,000. Nevertheless, I declare that the said shares or legacies 
of each of my said grandsons and granddaughters sliall bo held by my 
- trustees upon the trusts hereinafter declared concerning the same respec- 
^ tively, that is to say, as to the legacies of each of rny grandsons upon trust 
to lay out and invest the same in the purchase of Government or Parlia- 
mentary stocks or funds in India, or Groat Britain, or in Bank of Bengal 
shares or m or upon anv mortgage of freehold estate in Great Britain or 
within the Town of Calcutta or on loan to the firm of ^lessr8. Apcg.r & Co., 
on their own personal security, with power from time to time to vary such 
investments and during the minority of such grandson in the discretion of my 
said trust^s to applv all or any part of the annual produce and income arising 
from the said investment in or tovrards his maintenance or education or other- 
wise for his benefit and to accumulate the umvpplied income. But such 
accumulations are nevertheless to ne paid and applied to oT* for the future benefit ' 
of such grandson, and, after such grandson shall have attained the age of 21 
years, Co pay the income arising from the said investment to him. during his 
lifetime (subject nevertheless as to the legacy of my said grandson A^ratoon 
Apear, to the proviso hereinafter contained), and after the decease of such 
^grandson, to pay the said income unto any wife of such grandson who may 
survive him during her life, and after the decease of both of them the said 
grandsoewand any wife of his who may survive him upon trust to transfer the 
capital of the said share, and the funds and securities whereon the same may be 
invested, C8S9] unto such child or children of such grandson, as being a son or 
sons shall attaitt-the age of 2 1 years, or being a daughter or daughters shall actaiq 
that age or maiTy, in equal shares, as tenants-in-common»for the absolute use 
and benefit of such child or children respectively. The testator then made 


t 
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a limitation over of the legacy to his grandson Arratoon ApQ| 9 .r and also provided 
that the trustees should be at liberty if they thouglit fit to transfer the legacies 
left to the grand -daughters to separate trustees. 

Mr. J. 21. Bell (with him Mr. Ferg%son) for the plaintiff, contended, on 
the authority of Lassence v. Tierney Q M. and G., 551)* that the legacy to 
Paul Apcar was an absolute gift, and that therefore on his death, it ^lid noC 
revert back to the testator’s general estate. That the provisions relating to this 
legacy only showed how it was to be enjoyed by the legatee and in no vC'ay cut 
down tlie previous absolute gift. The following cases were cited : Camphell v. 
Brownnqq (l Phillips, ilOl), Martin v. Martin (L. Jl., 2 Kq., 404), Uavdjield v. 
Bandfield (8 H, L , 225), Grozier v. Oiozier (L. R., lf>Eq., 282). -h 

Mr. T. A. Apcar, for the defendants, argued that Paul only took a life- 
•estate in the Rs. 20,000 and, as lie died without leaving a widow, the legacy 
had now lapsed unto the testator’s general estate, lie fi’i ther argued that 
the case of Lasxcnce v. Tierney (1 M. and G., 551) did not apply, as that was 
a case relating to females, wdiereas the present was one concerning males , and 
that a test&tor might well provide tliat a legacy to a woman should rest in 
trustees, but there would be no need for such precaution in case of legacies to 
males. He cited the following cases: Scatvin v. Watson (10 Beav., 200), 
O' Mahoney v. Burdctt (L. R. 7 H. L., 388), Whittell v. Dudin (2 Jac. and W., 
279), Joslin v. Hammond (3 M. and K., 110). 

Pontifex, J, - I think that the gift of this legacy of Rs. 20,000 to Paul 
Apcar, deceased, falls within the rule that, if [saej a testator leaves a legacy 
absolutely as regards his estates, but restricts the mode of the legatee’s enjoy- 
ment to secure certain objects for the benefit of the legatee upon failure of such 
objects, the absolute gift prevails — Lassence v. Tierney (1 M. and G., 551). In 
that case, however. Lord CoTTENHAM qualified the rule by adding that the 
intention of the testator was to he collected from the whole will and not from 
words, which, standing alone, would constitute an absolute gift, and in that case 
he found words in other parts of the will which made him decide that the gift 
in that case was not an absolute ’one. In KeUeti v. Kellctt (L. R., 3 II. L., 160) 
the rule referred to cases approved and confirmed. Jn the present case the 
gift in the first instance is an absolute one, and the subsequent provisions are 
simply a qualification of the gift for the benefit of the legatee; and s5 far from 
finding in ‘^ny otlier point of the will any indication of intention on the part of 
the testator tliat the gift should not be an absolute gift, 1 think, on the 
contrary, that the fact that the testator does mate a limitation over of 
one of their legacies, namely, the legacy to his grandson Arratoofi, shows 
that he intended the other legacies to be absolute, and I think such intention 
is further indicated by the provision respecting the legacies to the grand- 
daughters under which 'the executors are empowered to transfer the grand- 
daughter’s legacies to separate trustees, which shows that it was the intention 
of the testator to separate the legacies from his general estate. The Adminis- 
trator-General is therefore entitled to the legacy of Rs. 20,000 left by the 
testator to his grandson Paul. Costs of all parties, as between attorney and 
olient, to be paid out of the Rs. 20,000. 

Attorney for the Plaintiff : Mr. Carapiet. 

Attorney for the Defendants : Mr. Dover. 

NOTES. 

• [See Ilalihurton v. Admiyiistrator-General, 21 Cal., 4S8; Dai Bapiv, Jamnadas, 22 Bom., 
7T4 ; also 24 Cal. 834]. • • 
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UBILACK KAI &C. V, 


[337 J APPELLATE CIVIL. 


The J\Iarch, IS7S. 

*■ Pkkskxt : 

All{. JlTSTICK W'HITK AND AIB. JtJSTICK R. C. AIITTER. 


Uljilack Rai aiul others Plaintiffs 

rei sun 

Dallial ^iai and others Defendants 


Dne^tyneui more, than thirtij nears oid, Piesii7?iptton as io— tJvidcnce Act (Act I 

('/ s. 90 — {'"i oof of e rerntion— Authoriin to siffu on hnhalf of ollicr^i, 

proof of. ^ 

The plaintiffs sued the defendants for enli.inceniont of risit. The defendants resi>ied the 
eiairii, relying, inter nlio, on a niokurrari pc'tt.-di exeeuti d on Dtli October ]8‘J52 This pottah 
purported to boar the seal of one of the then maliks of the lands, and also purported to be 
signed on behalf of all the inahks by J. Jtebl. that nlthongh the pottah might he an 
authentic document, it would not bind the inalik< who did not alliv their seals, nor those whf> 
claimed under them, unless it \va< shown that .1 had a sp«''eial authority to sign the names of 
such lualiks to it, or a general authority to sign on their behalf dociinients of the same des- 
cription as the pottah, and that until siieh proof was given, the doeiiineiit was not admissible 
in evidence. JleUl furlhtr, the faei, that the. p ittih was more than thirty >Ofirs old g!i\e use 
to the presumption that the signature at the foot of it was in the handwriting of /I, and that 
»thc pottah was cxceutod hy him ; but that to make it evidence against the rcprt*scntatives of 
the maliks who had not exeeaited it, th(> defendants should show that A had siithontx to 
sign their names. 

The facts of tliis case are as follows 

The special appellants, the plaintiffs, in the first Court, sued the respondents, 
the defendants in that Court, to enhance the rent of a piece of land. 

• 

The defendants successfully contended in hotli the lo.vor Court# that they 
were piolected from enhancement hy reason of a mokurrari pottah executed 
as far hack as the 9th Octolier 1832, or forty-three years before the 
suit. Tlie rnaliks of the land at that time were Futtey Ali, Risharut Ali, and 
Khoda Buksh. The pottah purj^orted to bear the seal of Futtey Ali, but not oi the 
[35S3 other maliks It purporteil, however, to bd* signed on behalf of all the 
maliks by one Sbyam Lull. * • 

The Court below considered the seal of Futtey Ali was proved by 
comparing it with a seal on a duly registered document of 1236 B. S. (1830)^ 
and held the mokurrari pottah to be proved for the reasons which sufficiently 
appear in the judgment of the Court. The appellants in special appeal objected 
that the Court had omitted to find that Shyam Lall was authorized to sign the 
pottah on behalf of Bisbarut Ali and Khoda Buksh. 

JiBhoo- Prannath Pandit for the Appellants. 

Mr. Jf. E, Mendies for the Respondents. 

• Special Appeal, No. 391 of 1877, agaitiKt the decree of Baboo Greeab Chunder Ghtiso, 
Subordinate Judge of Zilla Tirboot, dated the dth of December f87G, affirming the decree of 
liafecz Abdool Kureem, Munsif of Hajeepore, dated the *24th of March 1876. 
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The judgment of the Court *was delivered hy 

White, J. (who, after statinj^ the facts of the case, continued) : — So far as 
thepottah hears the seal of Futtey Ali, wo have no reason to lind fault with 
the mode by which the Court below has anrived at the conclusion that tho seal 
was the genuine seal of Futtey Ali ; but inasmuch as bosidfes Futtey Ali, there 
were two oilier miiliks, who have not sealed or signed the pottah, the authority* 
of 8hya:n Lall to sign bn’ tliem should be proved ; and such proof is a neces- 
sary preliminary to tho admission of the document in evidence?. » 

The Judge states thus — “ The issue which I Inive to try, is the mokurrari 
pottah genuine ; and if so, was it effectuated or not.” What tlio Judge sviys 
on tins issue is this: — “ The evidence adduced on behalf of the pottah is 
fully satisfactory. True that no direct evidenca? was givc‘n to establish its 
authenticity, hut it is also true tliat no direct evidence was available. The 
pottah is more than forty years old. Tho writing of tlie lease was ])roved, hy 
tho evidence given hy Soonder Lall, the son of Sh\am Lall, the writer of it. 
The seal of Ah Huksh alitiH Futtey Ali, on tho nottah is, on conii)arison with 
another seal impi essed on a document of lli^O I ISIU)), which was duly registered, 
inferential! v proved. Defendants’ possession of the lancU under the said pottah has 
also been proved. From these significant facts the infeniuce is irresistible that the 
f)ottah is [dj9] true. Now a lew words will do to dispose of the oh)ections 
advanced against it, — (1) All the maliks did not sign tlu‘ lease, '^rrue that all 
of them did not, hut it is also true that one of them, Futtey .\Ii, did ; and 
Shyam Lall, their chief ollicer, signed for them. The evidence of the impression 
of one of the maliks’ seal proves its authenticity beyond all doubt." 

Altliough the pottali may he an authentic document, it will not hind tlie 
maliks who did not aflix tlieir seals, or those who claim under them, unless it is 
shown that Shyam Ij ill had authority to sign tlieir names. As regards the 
authority of Shyam to bind these two maliks, all that is found in the jjassage I 
have read, from which such authority can he iiiforrotl, is that “ Shyam Lall, 
their cliief ollicer, signed for them." 

That in our opinion is not sufficient. It was necessary to show either that 
Shyam Lall received a special authority from these two maliks to sign their 
names to thi.s document, or that he had a general authority from them to sign 
on their beiialf all dof:umonts of tho same description as this pottah. Until 
such proof was given, tho pottah was not admissible in evidence. The 
fact that it was more than thirty years old only ga^'o rise to the presumption 
mentioned in s. 90" of the Kvidence AeJ, — namely, that the) signature 
at the foot of tlie pottah which purporteil to be in the handwriting of Shyam 
Lall was in his handwriting, and that tho execution which on the face 
of the pottah appoews to* be the execution of Shvarn Lall was an execution of 

• tScc. 90 : — Where any doenmont, purporling or prcived to he iliirtv \ ears old, is produced 
from aiiveustod\ whicdi Uk* Court ni tlu* particular c.iso considers 
Documents thirty years proper, the Court in.iy presume that the signature, and every 
old. other part of sach docuintuil which purports to be \x\ the hand> 

writing of an> particular person is m that pers(Mi’s handwriting, 
and, in the case of a document executed or attested, that it was duly executed and attested 
by the persons by whom it purports to be executed aud attested. 

Krplanaiion . — Docniiienls are said to be in proper custody if they are in the •place in 
which, and under the care of the person with whom, they would naturally be ; but no custody 
is improper if it is proved to have had a legitimate origin, or if the circumstances of the parti- 
cular case are such as to render such an origin probable. 

• This explanation applies also to .section eighty-ono. 

* Illustratwns. • 

(rt) A has been in possession of landed property for a long time. Ho produces from his 
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the pottah by him. To make the pottah evidence against the tWo maliks who 
did not execute it, and those claiming through them, the defendants must go 
further and show that Shyam Lall had the authority of those two maliks to 
sign their names. ^ 

This point is of such vital importance in the case, that although it has been 
•pressed upon us on behalf of the defendants that there is a great deal of evidence 
in support of the view that Shyam LalJ had the requisite authority, we have 
thought it desirable to remand the case for an express finding of the Lower 
Appellate Court on the point. As the Lower Appellate Court did not have its 
attention specially drawn to the point, we cannot treat any conclusion that it has 
cqme to [5603 or any inference that may he drawn from the facts referred to by 
the defendants’ vakil, as satisfactorily establishing that Shyam Ijall was duly 
authorized. We are also influenced in remanding the case by the further circum- 
stance, that the Judge appears to have been under the erroneous impression that 
there was no direct evidence available to establish the authenticity of the pottah. 
[The rest of the judgment is not material to this report.] 

Case re%mnded. 


NOTES. 


[ANCIENT DOCUMENTS— AUTHORITY TO EXECUTE— 

1. The case of Airey v. Stayleton (1897) 1 ch. 164 (169) bears on the point decided by 
this case : — 

“The deed purports likewise tjhave been executed by Mr. Bold as Attorney for A. S. 
Walsh and in that case also 1 must make the like presumption. But am I to presume any- 
thing more ? It is contended that 1 ought to go further, and to presume that Reid was the 
duly authorised attorney of Mr. and Mrs. Walsh ad hoc, i.e., to exercise the power of appoint- 
ment. I know of no rule which obliges me to make or which countenances my making, any 
such presumption. I pronounce no opinion upon the broader question whether such a pre- 
sumption ought to be made where the execution of the deed was a merely ministerial act. 
But this is the case of the execution of a special power of appointment ; and it seems to mo 
that not only am I not obliged to presume, but I ought not to presume that B.H.B. Bead who 
purported to execute an appointment under a discretionary power, was authorized to do that 
on behalf of* the donee of the power as it would infringe the ruh' as to delegation of powers. 
N. B. — The point decided by this case is not altogether free from doubt as will •be seen from 
the following extract from Wigmore on Evidence, Yol. Ill, sec. 2144 ; — 

“ Whether the circuinsianccs of age, custody and the like will suffice as evidence not 
only of genuinencoS of execution by the person purporting to execute, but also, 
when ho purports to act oiiiv as agent for another, of the existence of due 
authority to execute given bv that other, has been a,matt(;r of some differenco of 
judicial opinion. The general consensus is that a mere authority as agent or 
attorney will be thus assumed to have existed. Any other result would practi- 
cally nullify the utility of the whole doctrine in its application to such instru- 
ments, since the same lapse of time that has removed the evidence of execution 
will equally have removed (in the usual case) the evidence of authority to 
execute; [consequently when the document of authority has in fact survived, it 
must be proved: — (18‘26) Tolman v. Emerson, 4 Pick. 1601 . But when the missing 

custody deeds relating to the land showing his title to it. The custody is proper. 

(6) A produces deeds relating to landed property of which he is the mortgagee. The 
mortgagor is in possession. The custody is proper. 

(c) A, a conftection of B, produces deeds relating to lands in'B'apessession, which were 
deposited with him by B for safe custody. The custody is proper.] ^ 
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element ia anything beyond an agent’s authority, there is in some Courts a 
hesitation ; it may be said that they distinguish, in effect, between a matter of 
mere authority and a matter of title in the estate [Aireyv^ Stapleton (1897) 1 Ch. 
164 — authority as attorney to exercilie a special power of, appointment not pre- 
sumed. "j Nevertheless, the other Courts seem to .set no definite limits and to be^ 
liberal in assuming all the elements nocessary to authenticate and to constitute 
a duo execution." 

No presumption as to the arithortty of the persons executing the documents to doi^as they 
purported to do ; —(1878) 3 Cal., 557 ; 6 Cal., 209. 

See also as to the strength and nature of the presumption that is drawn :-'21 Bom., 1 ; 
29 Cal., 740 ; 2G All., 581 P. C.] ' 


[3 Cal. 560] 

APPELLATE CIVJJ., 

The 9th January, 1 H7S. 

Present : 

Mr. Justice L. S. Jackson and Mr. Justice Kennedy. 


Zoolfun Bibee Defendant 

versus 

Kadhica Prosonno Chunder Plaintiff." 


liiyht of occupaiicy — No title in landlord— Title by possession — Bengal, 

Act VIIIoflHOf). 

A ryot occupying and cultivating land for more than twelve years under a landlord who 
has no title to the land, nevertheless acquires a right of occupancy. The right is not one 
conferred by any lessor. It is a right which, by virtue of the law, grows up in the ryot from tho 
mere circumstance of cultivating tho land for twelve years or upwards and paying rent due 
thereon. 

Syud Ameer ff ossein v. Shea Suhne (19 \V. R., 338 ; nee also Patulti Sheo Prokash 
Mtsscr V. linvi Snhoy Singh, 8 B, L. R., 165) followed. 

In this case the plaintiff sued to recover ])osses8ion of certain dands by 
establishing^ his title as auction-purchaser. The plaint stated that the lands, 
the subject of the suit, vreiejulpat Isulpai lands are those subject to inundations 
by the sea, and from which salt is procurable. Miidnr means good arable soil, 
as opposed to julpai^ lands of certain mouzahs, wliich liad been given uji by tho 
Salt Agent, and that, on the abolition of the salt agency, tho Collector had 
settled all the julpai lauds with the zemindars , tliat default, in [361] the pay- 
ment of the arreirs due hfeing made, the julpai mehal was brought to sale and 
purcliased by the plaintiff' ; and that the defonda»it was an occupant of the land 
in question without any title, and would not allow the plaintiff to take 
possession. 

The defendant contended and sought to prove that the lands in dispute 
were not part of the lands, but were lands of Mouza Raipore. 

He further alleged that the estate in which the said lands were included had 
been let in farm to one Rutnahari Pahai-i, who had sublet a portion corajirising 
the lands in dispute to one Jonab AH as a jote, and that the defendant had 
subsequently purchased the jote tenure from Jonab Ali and had been in posses- 
sion since the time of such purchase. 

* Spsoial Appeal No. of 1877, againitt the decree of L. R. Tottenham, Esq., Judge of 
Zilla Midnapore, dated the 21 at November 1876, reversing the decree of Baboo Jibun Kristo 
Chatterjee, Munsif of Namal, dated tho 27th September 1875. 
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The Court of First Instance found upon the evidence that the lands in dis- 
pute were parts of the julpai lands as mentioned by the plaintiff, and that they 
were not mudur lands as pleaded by the defendants. Further found that the 
defendant, and htr* vendor Jonab Ali, lotii* lield possession of the disputed 
• lands, by cutting jungle and constructing kherry (an aitificial lake or reservoir, 
a tank) bunds, and bringing them under cultivation at heavy expense ; and that 
the defendant had been in possession for about seventeen or eighteen years, 
and tliat Jonab Ali was in possession during the Salt Agent’s time. On these 
grounds it decided that the iJaintiff w^a.^ entitled to such proprietary possession 
as is exercised by a supprior landlord, but that the defendant should continue in 
possession as jotcdar having aciiuired occupancy riglifcs. The yJaintiff appealed 
in respect of this latter portion of the ludgmcnt, and the District Judge allowed 
the appeal for reasons which sufliciently appear in the judgment of the High 
Court, to which the defendant appealed. 

Mr. K. E. Tundah* (with him jMoulvie Mahomed r//s///7 for the Appellant. 

Hahoo Jihowntiy Ckuni Dutt for the Kespondent. 

[u62]r The judgment of the Court was delivered by 

Jackson, J. (who, after stating fclie facts, continued) Against tlio latter 
part of the judgment the plaititilT appealed to the District Court, and the effect 
of the District Judge’s judgment was this-- that althougli the defendant 
miglit have held this laud and paid the rent for twelve years and more, 
yet that, as she was not jiaving to the plaintiff, hut held the land as a portion 
of a (litferent estate, the right of occuiianev, which the Kent Law recogni/.es 
and affirms, could not grow up in such circumstances JIo says: “The 
“ defendant’s jofce is in the mudur land, and her encroachment onju/pat hind, over 
“ wliich neither she nor her vendor had any right, cannot give her a right of 
“occupancy: she wa.s simpl> a trespiisser.” Ho went on: “The finding of 
“ the lower Court, that the laud is part of the julpai estate, is tantamount to a 
“ finding that the defendant is only a trespasser. The respondent’s pleader 
“ argues«'that as she was acknowledged as a tenant hy her lessor, she cannot 
“ be treated as a trespasser and ejected, hut the party Whose tenant she is, had 
“ no right in the julpm 1 inds, and ho could not confer on her a right ^'hich he did 
“ not himself possess." It is clear from that, that the defendant had not ousted 
any person who was a rightlul jotedar or tenant or anybody else ; i)ub that ho 
had takei'i a l(3ase ol these lands from a person claiming to have a right, and, 
as such lessee, had occunied and presumably paid tlie rents. Now that a 
person occupying land under one who is not the riglitful landlord does, 
nevertheless, acquire a right of occupancy, is most clearly laid down by 
Pheaii and Ainslie, »IJ., in the case of hyud Amrer lIonHeni v. Shea Sukae ** 
which was apparently a case in direct analogy with the present. In a 
suit between the zemindars of one estate and the proprietors of another, it 
bad l)een fairly proved and determined that the land, the subject of the suit, 
belonged to the plaintiffs : and upon their contending in the suit, which was then 
beforp the Court, that even if the defendants had culti-[863]vated for twelve 
years undei: the maliks, they could acquire no right of occupancy, inasmuch as 
the maliks had no title, the learned Judges held, “ the mere fact that the i)erson 
“ to whom he for some years paid rent had no title cannot take away from him 
“ the character of ryot or prevent him from counting^ those years in the Viime 

* 19 W. B., 338 : see also Pmidit Stieo Prokanh Mis&er v. Bam Sahoy Simgh^ 8 B.LtB., 

166 . 
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“ necessary to give him a right of occupancy undet Act X of 1859.” In that 
decision, as at present advised, we entirely concur. The Judge, it appears to 
me, states a fallacy when he speaks of a lessor coriferiing on the ryot a right 
which he does not himself possess ; that is not a right con ‘iorred by any lessor. 
It is a right which, by virtue of the law, grows up in tiie ryot from tJie mere, 
circumstance of cultivating land for twelve years or upwards and paying rent 
due thereupon. It appears to me. therefore, tiiat the Lower Appellate Court is 
mistaken ; that the judgment of the Judge, therefore, must beset asidfe, and 
the judgment of the Court of First Instance restored with costs. 


[ 3 Cal. 563 ] 

Ike Lkk and Ihtk Fahruonj, lal March and la! April, /.S^.S. 

Present : 

Sir Richard Ov\RTH, Kt., Chief Jitstick, and .Mr. Ji'stjcj-: Markrv. 

• 

Panchcowrio Mull and others PlaintitVs 

versus 

Chumroolall and others Defeiidaiits. 


Suit lijr Mamitjemcnt of a Itelmiom Endowment -Adroraic-GcncraJ a jnirhj i<j 
such .siitts—A)nhi(/uoUH description of pltiinlilj — Jam sect — 

Hindu law —Scha/l — J iinsdiction of Hifjk Com t— lichqious 
cndou'monts — Act XX oj JSOA. 

'riu‘ pl.imtiffs. (R'senhing ilitiinsiOvcs sis the Calcutta Tairo P.mti'c Aiiuiigo Punch Rrothren, 
111 whom (si-, they alleged) was vested tbo laaiiageiiioiil and control of the temples, endow- 
luoiits, siiid worsliip of the Dcguinhcrv suet of J.iins, and who formed tlic coimiiitLce. for thn 
nunagcinuiit (»f all tliu Jain chanties as well iii Calcutta as in all tlieotlim town^ and placo.'. iii 
liidi.i, brought a suit praying, inter alpi, for the con^lrucLJ()n of a will, andfor a dc.'laraLion 
of 'their right-, thoreundi’i- as incinhurs of ihu .said Punch, and to have property dodieatcd b\ 
the will to icligious purpo.scs ascm'Laiiiud .ind st}cur«*d. Held, per l\ , J.. in Uu* Court 
hejenv, that the du^cnptn)n of the character in winch tliu pUiiiiifTs sued was iinccrt.nu and 
ambiguous , ihat, inasiuiKdi as the propertv in m was \\()\. dewuttei , the plaintitTs were 

not scbait.s, a*id all tlies eouhl claim, thendorc, wa^ a right (d iii.niagcmeiit ; and that .i mere 
maniigi-r, without some speci.il power which the Hindu law confers on '.cbaiLs, could ii.;L 
institute such a suit , lh.it Lim plaintilTs not [564] being .i corporation eonld not ^-uc in a 
corporate char.icter ; tli.it, assuming religious cndownienls h.id been created by the will, leave 
to bring tile suit should Inue been obtained under s. IS of Act NX of 18tJd; and that, it the 
gifts 111 the will couhl Ijo treated as charitable bequests, possiblv the Advocati'-Ceiicral could 
sue. Held on appeal, icversiiig the decision the lower Court, that the right in which the 
plaiiiLiffs sued wa.s'sulhcieiitU .shown, and that the object cd the suit was not to assert any 
personal right of ownership in the, plaintiffs. Held further, that the Advocate-' ienoral w'lis not 

• [See. 18 : — No salt shall he entertained under this .Act without a prolmiinnry appli- 
cation being first made to the Court for leave to institute such 
Prelimiiiiirv application suit. The application may he made upon uii.stampod paper, 
for leave to institute suit. The Court, on the perusal of the application, shall determine 
whether there are sufticieut pnma Jacie g»'ound8 for the institu- 
tion of a suit, and it in the judgment of the Court there are such grounds, leave shall he 
given for its institution. In calculating the costs at the termination of the suit, the stamp 
duty on the preliminary application shall bo estimated, and 
(josts. shall be added to the costs of the suit. If the Court shall be of 

* ^opinion that the suit bus been for the benefit of the Trust, and 

that no party to the suit is in fault, the Court may order gosts, or such portioiS as it may 
consiJ6r just, to be paid out of the estate.] 
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a necessary party, althoagh it was desirable that such suits should be brought , only with his 
consent, or by the leave of the Court. Held further, that suits of this description do not 
fall under Act XX of 1863, but come under the ordinary jurisdiction of the Court, inherited 
from the Supreme Court, and conferred upOai that Court by its Charter — a jurisdiction similar 
in its ffoncral features to that of the Lord Chancellor in Kngland.* 

Qanfs Siiig v. Ram Oopal Sing (6 B. L. R., App., 65) dissented from. 

Appeal from a decision of Kennedy, J., dated the 20th ^August 1B77. 

The suit was one for the construction of a will, to have certain property 
dedicated by the will for religious purposes ascertained and secured, for an 
account, for a receiver, and for other relief ; hut the only question material to 
this report was as to the right of the plaintiffs to maintain the suit. The first 
and second paragraphs of the plaint were as follows: — 

“ The plaintiffs are the persons who constitute the Calcutta Tairo Pan tee 
Anungo Punch Brethren, the said body being a [SGSJ body in which is vested 
the management and control of the temples, endowments, and worship of the 
Degumbery Sect of , Tains, and which body forms the committee for the manage- 
ment of all the Jain charities as well in Calcutta ks in all the other towns and 
places in India. 

“The &nly other Tairo Pantee Anungo Punch in the Presidency of Bengal 
is the Punch of and at Ferozabad, near Agra, in the North-Western Provinces 
of India; but all the Jain temples and charities in India are under the manage- 
ment of the said Calcutta Punch, and by the usages and customs of the Jains, a 
member of one Punch becomes, on going to any town whore there is a Punch, 
entitled, by virtue of his being a member of the Punch at one place, to become 
and act as a member of the Punch of any and every town to which he may 
* happen to go." 

The plaint then stated that one Boolaseolall, a prominent and wealthy 
member of the said sect of Jains, died in Calcutta on the 21st of December 1826, 
after making a will, by which, among other things, he directed, with respect to 
a six-anna share of his business in Calcutta, as follows : 

“ Six annas my own. The profit that shall accrue any year, the same you 
will disburse for dhurrnm (piety) as follows: Particulars,— -two annas profit 
to Sri Munderjee of Calcutta of the Tairo Pantee Jaineo Anungo,* which you 
will appropriate for the expenses of its poojarees (persons performing poojah), 
and tailookas (drudges), and repairs and articles for poojahs ; the mooktears to 
apply the same are the Punch Brethren of the Tairo Pantee Anungos. Two 
annas you will appropriate for the expenses of Sri Seehorjees Mundeers 
(temples), poojarees, tailookas, nowbutkhannah repairs, gomastah, and articles 
for poojahs. Two annas at Purajahad, etc., to the Sadharmee Brethren ; such 
Brethren as go there on pilgrimage, you will give to them in a suitable manner, 
and will expend all this in the matter of the sadliram : if there be loss, then you 

• Chapcer XL, fi. 639 of the Civil Prowdun* (jode (Act X of 1877) provides, that suits 
relating to charities may be brought by^hc Advocate-General actingex-o^Rcio, or by two or more 
persons having a direct interest in the trust, the leave in writing of the Advocate-General 
having been first obtained. 

In€ogland the Attorney- General, representing the Crown in its capacity as parens patriae 
may exhibit informations on behalf of an individual, the object of a general ohality. The 
person who puts the Attorney-General in motion is termed the * relator, ' and although he is 
commonly required lor the purpose of securing costs, yet the Attorney-General xnay proceed 
without a relator {Jnthe matter of the Bedford Charity, ‘i Swanst. 471—620) ; and wh^he 
does, he is entitled to his costs {Attorney-General v. Draper's Go.^ 4 Beav. , 805). By the Code 
the AdvocAte<*General is not empowered to move on behalf of a third party, nor is there any 
provision for payment ol costs which may be incurred by him in charity saits. 
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will write such a^jainst ray name in my six annas Puttee : if there be profit in 
the six annas, you will appropriate the same for the aforesaid expenses.” 

By his will, the testator also dedicated various otlier properties, and gave 
various other bequests to and for charitable [*566] purposes and pious acts ; and 
then gave the following direction : “ And the suras for pious uses that I have^ 
directed to bo applied by diffei’ent persons ; if any of them shall not apply any 
sum, or shall keep back any, all the Tairo Pantee Anungo Brethren' of all 
the towns have the powtir t.o cause the same to he applied or to exact an 
account thereof.” 

The testator appointed one ITursahay (xhose and one Lucbraeecliand execu- 
tors of and trustees under his will, and they both obtained ])robate of the will 
and took possession of all his estate : and on the deatli of Ijiichineechand the 
whole of it came into the possession of Hursabay Ghoso, who continued to carry 
on the business of lloolaseelall. The defendants were Cbuinroolall, Dhunnoo 
Baboo, an infant, ind Sreeinutty Monee Bibee, the widow of one Indro Chund 
Baboo. Indro Chund Ibiboo was the only son and sole heir and representa- 
tive of llursahay, and the execuior of his will, and had taken j^ossession of all 
his estate, among other of all the property belonging to the estate of lloolasee- 
lall. The defendant Chumroolall was one of the two son^, and l>tiunnoo, the 
grandson bv the other son of Indro Chund Baboo, who had come into possession 
of all the estate of Indro Chund, and, as part of it, of the property of which the 
plaintiffs claimed a share and an account. 

The plaintiffs stated that they were deiirous, as momhorsof the Calcutta 
Tairo Pantee min go Buncii Brethren, of having the will of lloolaseelall 

construed, and of having their rights as such Punch ascertained and declared, 
and of having the propertv dedicated to the said religious pur])osos and pious " 
acts ascertained and secured. 

The defendants, in their written statement, set up the defence that the 
Vilaintiffs had no cans(^ of action ; and on the case coming on for settlement of 
issues, the question was raised whether the suit as framed could ho maintained. 

Mr. Branson iim\ Mr. Jackson for the Plaintiffs. 

The .Advocate-General (Mr. Paul) for the Defendant Chumroolall. 

Mr. Stokop for tlio Defendant Dhunnoolall. 

[367 J Kennedy, J. —1 do not know that I have ever mot a document much 
more difficult to understand than the will produced in this case. Indeed, the 
interpreters who have l,iad Ehe duty of preparing the translations annexed to 
the plaint, seem, in some portions of it, to have abandoned the task as hopeless, 
and marked the passages as unintelligible. As matters stand, however, I feel 
myself relieved from the necessity of trying to ascertain the meaning of this 
will, for, in my opinion, the plaintiffs have no such interest as entitles them to 
maintain a suit. 

The plaint sets out in the two first paragraphs the alleged position of the 
plaintifls. I may observe that 1 think if there were no other objection to the 
suit, it' would he difficult to maintain it with so uncertain and ambiguous a 
description of the character in which the plaintiffs sue, and of the nature, and 
coDstittition of the body to which they belong; and this is something more than 
a ‘mere technical objection, for, if the account in the second para, be true, every 
member of every Punch in India is in fact a member of the Punch here, and 
ought to he joined in order to bind him, as well as for other reasons. 


1 cAli.— 134 
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I asked Mr. Branson if he thought himself able to contend that the pro- 
perty in this case was dewutter, and he practically relinquished that contention 
which, indeed, f think on the words of the will would have been wholly 
untenable. We, therefore, have not ** the plaintiffs in the position of sebaits, 
and they do not claim, — and it is clear that, on the terms of the will, they 
bould not claim,- -property in the subject-matter of the suit; all they claim, 
or could claim, is a right of management. Well, 1 confess that it is a little 
new to'^me to hnd a suit for property instituted by a mere manager without 
.some special power. The Hindu law does confer such power in the case of a 
sebait (if in truth he be a mere manager) ; but then the property is vested in 
the deity, and the sebait "merely represents him Here, the property not being 
dewutter, it is not vested in any one, and the only claim is to have the right of 
management, which is not alleged to have been vested in them under the 
provisions of Act XX of 1863. Tt seems to me that this, in» itself, is a suffi- 
cient objection to the present frame of this suit ; see King of Spain v. Machado 
(4 Russ,, 225). 

1/ 

[S6S] There is, liowover, a further difficulty, which seems to me insuper- 
able; it was that, which was most strongly pressed by Mr. Advocate-General ; 
and I did not liear any answer to it from Mr. Brannon, save a faint .suggestion 
as to the possible difference of Indian law. It is this : tlie plaintiffs sue not in 
their own individual right, hut as the persons constituting the Calcutta Punch ; 
they do not allege that they were the persons who constituted it at the time of 
the testator's death, and as that occurred more than fifty years ago, it is in 
the highest degree improbable that any of them were. They sue, therefore, it 
would seem, not in their individual, but in their supposed corporate capacity. 
There is no allegation that they have been legally incorporated, and it is 
•^‘mprobable that they have been. Well, in fAoyd v. Loaring (6 Ve.s., 773), the 
Chancellor distinctly held that the Court ought not to permit persons to sue 
in a corporate character who do not fulfil it. That is a statement of the law 
of the Courts in Westminster Hall, thence of the Supreme Court, and deri- 
vatively of this Court. It does not come within any of the classes in which 
native laws are reserved, and if it did, nothing has been suggested to me to 
show' thatflHndu law is different in this respect. 

• ^ 

Mr. Branson s strong point was, that every mode of procedure was so beset 
with difficulties that he was unable to find an available course. J think it 
possible klmt there may be none. The provisions of the will are so confused 
and absurd that it is quite possible that there may be no person in a position 
to put them in force ; but Mr. Justice Norman, in. the case of the Sikh Sungut 
in Calcutta — Ganes Sing v. llamgopaL Sing (5 B. L. R., App., 55)— has held, 
and in my opinion rightly held, that the provisions of Act XX of 1868 apply 
to religious endowments in the Presidency towns, and to persons who are de 
facto trustees, etc. If this were a correct view of the case, the defendants or 
some of them, might (if any liability attaches on them, and if there be any 
religious endowments created by the will) be sued as trustees under the 
14th section ; but in that case preliminary leave under the 18th section would be 
necessary. If these can be treated as not religious but charitable gifts, possibly the 
[569] Advocate-General could sue ; but when I* am asked to take the accounts 
of a trade for upwards of fifty years, in order to carry out and define the trusts 
of an unintelligible will, I confess that, even if it ware not rather inconsistent 
with my judicial duty tr) become the adviser of the plaintiffs, and to point out 
to them a tafe course of procedure if any such exist, 1 should not feel parti- 
cularly anxious to give them any advice in this matter. My duty is simply to 
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decide upon their present suit, and this seems to mo untenable ; and, if they 
even are able to get over these difficulties of form, I think they will probably 
find others of substance lying behind, with which, however, I have at present 
nothing to do. I must dismiss this suit. > 

9 

From this decision the plaintiffs appealed. 

Mr. Branson and Mr. Jackson for the Appellants. 

The Advocate-General (Mr. Paul) for the Respondent Chumroolall. 

Mr. Stokoe for the Respondent Dhunnoolall. « ^ 

Mr. Jackson contended that the suit was main tain able in its present form, 
and referred to the cases of Oancs Smg v. liamoopal Sing (5 B. L K., App., 55), 
Dclroos Banoo ifequm v. Nawab Syud Askgur Ally (15 B. L. R., 167), Jeyan‘ 
garulavaru v. Sri Hail Durma Dossji (4 Mad. H. C., 2), and Lloyd v. Loaring 
(6 Ves., 773). 

The Advocate-General vf&scAiWQd on for the Respondent Chumroolall. — The 
plaintiffs here affect to have the whole right of action in themselves, but they 
only have it jointly with others, viz., the rest of the members of the Punch ; 
see Mitford on l^eading, 4th ed,, p 161. The will does not give them any right 
to an account except in a suit brought by all the members of the community. 
No such right is given by the will to the Calcutta community alone ; nor could 
such right he given, as a corporation cannot be created by will, and the plaintiffs 
are suing here as a corporation, a course which in Lloyd v. Loaring (6 Ves., 773) 
was not allt)wed. [d70] The suit is not maintainable even as to the jewellery, 
as to whicii there is no allegation that it was ever vested in the plaintiffs. 

Mr. St)koc for the Respondent Dhunnoolall. — The plaintiff's say they have 
the management and control of the property, hut not that they have any 
interest in it. The suit, if bad, should not bo amended as in Lloyd v. Loaring 
(6 Ves., 773), for here the plaintiff's do not sue as having any interest : they 
have no locus standi as trustees of the sect, or as managers of the fund. Such 
a body has no legal existence, and can liave no legal right ; see Lewin on 
Trusts, 6th edition, pp. 75 and 805. 

A reply was called for only on the point as to bow far the decision in 
Gams Sing v. Bamgopal Sing (5 B. L. R., App., 55) would affect tli^ case. 

Mr. Branson in reply contended that that decision did not govern the case 
at all. Act XX of 1863 did not apply. That Act only applies to endowments, 
&c., to which the regulations it repeals applied. The plaintiffs do not sue under 
the provisions of that Act, and that Act cannot take away any right to sue 
which the plaintiffs may otherwise have. It is an enabling .\ct, and persons 
can sue under it, who could not otherwise have done so. This endowment never 
came under the control of the Board of Revenue, and therefore Act XX of ^ 
1863 does not apply to it ; see Kuneez Fatima v. Saheha Jan (8 W.R., 313}, and 
Delroos Banoo Begum v. Nawab Syud Ashgvr Ally (15 B. L. R., 183). The sub- 
ject of suit here could not have been the subject of a public endowmefit. The 
case of Delroos Banoo Begum (15 B. L. R., 183) has been upheld by the Privy 
Council. [The Advocate- General pointed out that s. 14 was the first section of 
the Act in which the word “ such ” was not used ; the word there used was 
“ any,” which was ve^y wide.] , . 

Cur, ado. vulL 
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The judgment of the Court was delivered by 

Garth, C. J. (who, after shortly stating the nature of the suit as appear- 
ing from the plaint, continued) : — The learned Judge C671] in the Court below 
has dismissed the spit (without settling any issues, and without going into 
evidence), as we understand, upon four grounds — 

That the plaintiffs do not show in what right they sue. 

— That the plaintiffs are not a corporation, and cannot therefore claim 
to hold property by succession. 

3rd . — That the Ad vojcate- General is not a party to the suit. 

4th . — That no leave of the Court to bring the suit has boon obtained under 
s. 18 of Act XX of 1863. 

The right in whicli the plaintiffs sue is, in our opinion, slllliciently shown. 
They describe themselves as the persons forming for tlm time being the Tairo 
Pantee Anungo Punch Brethren, and as such they claim to have, on behalf of 
themselves and others, the gencial management and control of the religious 
endowments belonging to the Degum l)ery sect of Jains. Tliey also show 
that the bequests, which tfiey seek to enforce, are bequests which the testator 
directed to l^e applied under the management and direction of this very same 
Punch, to certain purpose^ connected whth the woiship of this sect. So far, 
therefore, there appears to us to be no objection to the frame of the suit. Of 
course, when the issues are pioporly framed, the plaintiffs will have to prove 
this part of their case. 

The next objection to the suit, in our opinion, also fails. Wo do not 
consider the object of tlio suit t() be to assort any j)orsonal rights of ownership 
in the plaintiffs whatsoever. If any part of the jilairiL is ambiguous in this 
respect, all doubt as to this might have lieen removed when framing the issues. 
What the jJaintiffs substantially seek, is to hiive the trusts of the will, in 
which they are interested (not beneficially, hut as tlie representatives of their 
sect), ascertained, and the performance of tliese trusts secured. 

Nor do wo consider, tiiat the practict of lliis Court requires that the 
Advocate-Qeneral should he a party to a suit of this description. We have 
inquired into the matter, and, as far as we have been a*hle to discover, this 
is not necessary. For example, in 1881, wo find a person named Nolhindoff 
filing a bill on belialf of himself and all the other Armenian inhabitants 
of New Naukchewan in Bussia, to enforce certain bequests to [3723 the 
institutions of that city ; and ho only ‘illeged, as his title to bring the suit, that he 
was one of the inhabitants. In this case a schemo was drawn up and a decree 
made, without any concurrence of the Advocate- General. 

The last objection is, no doulit, supported by the authority of Mr. Justice 
Norman ; but having carefully considered the Act XX of 1863, we are unable 
to agree in the view that it was intended to apply to such a suit as this. The 
first thirteen sections of the Act clearly do not apply, and although the language 
of s. 14, which empowers any person interested in a religious endowment to sue 
a trustee, is general in its terms, yet we do not consider that the Legislature 
had in i?8 contemplation to interfere with the procedure of the Supreme Court 
in reference to trusts concerning property, which could not, under any circum- 
stances, come under the direct control of Government. Such a suit as the 
present is not brought under Act XX of 1863, but under the ordinary original 
jurisdiction •of this Court, inherited from th^ Supreme* Court, and conferred 
upon the Supreme Court by its Charter — a jurisdiction similar in its general 
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features to that of the Lord Chancellor in England ; see Attorney -General 
V. Brodie (4 Moore’s I. A., 190). 

At the same time, whilst we believe that this is the correct view of the 
law as it stands at present, we cannot belt? thinking it extremely desirable, that 
suits of tliis kind to enforce trusts, which are of a public character, should only 
be brought either by the consent of the Advocate-(Jeneral, or by the leave of the' 
Court. Such suits are vei y often vexatious and open to abuse, and we consider 
that a procedure similar to that which is provided by Act XX of 18G3, fC)r suits 
to which that Act extends, miglit usefully be applied to all suits of this nature. 
This of course could only be effected by legislative interference. 

Wo think that the learned Judge was wrong to dismiss the suit upon the 
grounds stated by him. The decree will, therefore, be sot aside and the suit 
remanded to he hoard upon its merits. 

The costs of iho apj^eal will he costs in the cause. 

Vane remanded. 


NOTES. 

[1. XX OF 1868 NOT APPLICABLE TO THE PRESIDENCY TOWNS WHERE THERE 
WERE SUPREME COURTS- 

Sco (1900) 24 M.id. 211J ; (1890) 6 L. J. 289 ; (1878) 2 C. L. R., 128. 

II. THE ADVOCATE-OENERAL NEED NOT BE A PARTY— 

This caso ha^ bot-ii folkmoJ • -(1900) 21 Mad. 219; (1897) 28 Mad 28 ; 7 M. L. J. 281 ; 
(1890) 0 M. L. J. 239. 

III. LEGISLATION— 

rhe (3. P. C. of 1882, see. .')39, nicliidod religious or cli:inU))le trusts, and the C. P. C., 
1908, sec. 92 (2) eiuicts 

“ Save as j)njvidad by tlu’ Religious Kndowment>» Act, ISO:!, no suit elaiining any of, 
th»i relict -s specified in sub-sectioii (1) ^hall bo insiiLutod iii respect of any such 
trust, as I.'. thorcin refurrod to except, in eoulorniitv with the provi'.ioii" of that 
.sub-.soction/’ 

lY. RIGHT OF SUIT BY WORSHIPPER ETC.- 

Iii his own right, s-, such, apart from suing in n-proscntit ivc character on behalf of all 
to enforce religious and charitable irusts under a will, etc . — Set! in addition t(> thin case (1878) 
2 C. L. R. 128 (where suf)-,! it ut ion of one self for the Iriisttie was prayed) ; (1884) 8 Rom. 
450 ; (1899) 23 Mad. 28 ; (1897) 21 Mad. 10 ; (1880) 0 C. L. U. 58 ; (1884) 7 All. 178 ; (1881) 
8 Cal. 32.3 
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THB BMPBESS &o, V. 

[578] APPELLATE CEIMINAL. 


The 25th and 27th March, 1878. 
t present : 

c Mr. Justice L. S. Jackson and Mr. Justice Cunningham. 

The Empress on the Prosecution^ of Denonath Ghattack 
versus 

Rajcoomar Singh and another. " 

Lfi7ui held by joint Oioners — Abatement of a Nuisance — Riot — Crimituil 
Trespass — Mischief — Penal Code, ss. 141, 147, 425 — Examination cf 
Witnesses for Defence — Criminal Procedure Code (Act X of 1872), 
ss. 219, 339, 362 — llifjh Court, Extraordinary jurisdiction — 

High Court Charter, cl. 15. 

.*1, a joint owner of pcirtiel of land, erected on it an edifice without the consent and 
against the will of another joint owner. A dispute having arisen in consequence, the 
Magistrate hoKl an enquiry, and made an order under s. 530 of the Criminal Procedure Code, 
awarding to A, execlusive possession of the part ot the. land on which the edifice had been 
erected. Held pe’r JACKSON, J., that such order was erroneous, as the matter was not one 
to which 8. 530 could apply. 

B subsMsquently brought a suit in the Civil Court to establish his title to joint possession 
of the whole parcel and for a declaration that .4 was not entitled to erect any edifice thereon ; 
and he further prayed that such edifice should be removed, /i obtained a decree, whereupon 
^his servants went on the land and pulltMl it down. They were charged before the Deputy 
Magistrate with having coininitt<'d mischief, and on this convicted and fined. Held per 
Jackson, J.. that as there had betni no causing of wrongful loss the accused had not been 
guilty of mischief. 

On the 8th Octob(‘r, the accused, who wore the s»*rvants of B, found the men in the 
employ of .4 were putting up this <-rcctioii, a noinbut-kJiaim again, and accordingly protested 
against its eccetion , pulled down the bamboos, thrust aside the servants of .1 throwing to 
the ground one mau who was dinging to the bauib 'os. On the* 9th October^ 1877, those 
servants were charged before the Magistrate with rioting, and being called upon for their 
defence, named neveral witnos.scs, and summonses on the following morning were issued 
for their aippearancc, but they wore not found. The accunod then applied for further tiirefor 
the appearance of the witnesses. This the Magistrate refused to grant, and convicted the 
accused on 12th Oot^^ber 1377. Held per JACKBON, J., that this being a warrant case it was 
the duty of the [6743 Magistrate to summon the witnesses fhat might bo offered by the 
accused, and that he might at his discretion have adjourned the case. 

Held further pei* JACKSON, J., that the moaning of r. 359 of f the Criminal Procedure Code 
is, that if among the persons named by the accused as witnesses, the Magistrate considers that 

* Criminal Rule, No. 39 of 1876, against the order of J. P. Grant, £sq., Sessions 
Judge of Eilla Hooghly, dated the 23th February 1878, enhancing the otder of A. H. 
Haggard, Esq., Joint Magistrate of Sorampore, dated the 12th October 1677. 

t [^c. 359:— If the Magistrate thinks that any witnes-s is included in the list for the 
purpose of vexation or delay or of defeating the ends of justice he 

Refusal to snmmon may require the accused person to satisfy him that there are 
unnecessary witness, un- reasonable grounds for believing that sudi witness is material. If 
less deposit made. the Magistrate be not so satisfied, he shall not be bound to sum- 

mon the witness ; but, in doubtful q^ses he may summon such 
witness, if «such a sum is deposited with the Magistrate as be thinks necessary to defray 
the expense of obtaining the attendance of the witness.] . 
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any witness is included for the purpose of vexation and delay, he is to exercise his judgment and 
enquire whether such witness is material ; but that the section is not intended to enable the 
Magistrate to enquire into what the defence of the accused person is to be, and to consider 
whether, on learning the nature of the defence, he is absolutely to abstain from summoning 
the whole of the witnesses cited by the accused ; and further, that in the present case there, 
was not any purpose of vexation or delay, and that by the refusal to grant furtheiOtime the 
accused had been probably prejudiced i|||their defence. ^ 

Held further JACKSON, J., that as the accused were not on the land in question as 
members of an unlawful assembly, nor for any unlawful purpose, the conviction, as well as 
the procedure, was illegal. ' r 

Held per CUNNINGHAM, J., that the accused were merely exorcising the remedy of abating 
private nuisance, and were exercising a legal right of self-defenec. 

Held further per Cunningham, J., that the acts of ihrs complainants in erecting the 
naiohut-khana amounted to mischief, and came within thopurviewof s. 425 of the Penal Code. 

Held further per AlNSLIE and McDONELL, JJ., that the High Court, in the exorci.so of 
its powers of oiftraordinary jurisdiction, cannot, in criminal matters, interfere, unless all other 
remedies provided by law have been previously exhausted. Therefore, where parties who bad 
been convicted of riot by a Magi.strate, and who, having a right •>£ appeal to the Sessions 
Court instead of doing so, moved the High Court under cl. 15 of tho Charter, the Court 
would not interfere until that remedy had been resorted to. 

In this esse a piece of land was the joint property of Gopoe Kisbo Gossain 
and Sham a Churn Lahirie and a third party, who took no part in these pro- 
ceedings. Shortly before the Durga Poojah holidays, 1876, a dispute arose 
between Gopee Kisto Gossain and Shama Churn Lahirics in consequence of the 
latter having erected a naxohut-khana or platform foi musicians resting on bamboo 
posts, on a portion of the joint piece of land, to which the former objected.^. 
Hearing of this dispute, the Magistrate of the sub-division held an enquiry and 
made an order under s. 530 of the Code of Criminal Procedure adjudging 
exclusive possession of that part of the land on wliich the 7iawhiit-khana stood, 
to Shama Churn Lahirie. On this, Gopee Kisto Gossain instituted a suit in 
['i78] the Court of the Subordinate Judge, the object of which was to have it 
declared that he, Gopee Kisto Gossain, was entitled to joint possession over 
tho whole of this piece of land, and that Shama Churn Lahirie was not entitled 
to erect a nawhut-khana thereon ; and it was specially prayed that this decla- 
ration should be granted, and that the naxvbtit-khana should be broken down. 
On the 19th May 1877 the Subordinate Judge made a decree, whicji was in 
terms that the plaintifl’s suit be decreed. 

In September 1877, the naxvbut-khana not having been taken down by 
Shama Churn Lahirie in compliance with the decree of 19th May, some servants 
of Gopee Kisto Gossain wont to the place and pulled it down. On this, upon 
the complaint of Shama Churn Lahirie, the men who had pulled down the 
nawhut-khana were brought before the Deputy Magistrate, and on the 
28th September 1877 convicted of the offence of mischief under s. 425 of the 
Indian Penal Code and fined. 

On the morning of the 8th of October 1877, some servants of Gopee Kisto 
Gossain, including the petitioners in the present case, seeing some gharamis in 
the employment of Shama Churn Lahirie engaged in re-erecting this nawhut- 
khgna, not only protested against the erection, but pulled down the bamboos, 
thrusting aside the servants of Shama Churn Lahirie, and throwing to the 
ground one of them who had climbl&d up on one of the bamboos and refused to 
come down. « 
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On the foreaoon of the 9th October, complaint was made by 8hama Churn 
Lahirie to the Joint' Magistrate, who at once summoned the accused ; and, on 
their being brought before him on the same day, at first proposed to deal with 
the case summarily ; but this cour^ being objected to by the pleader of the 
^iccused, he proceeded to frame a charge under s. 141* and s. 147 f of the Indian 
Penal Gode^* ^nd then and there called upon the accused for their defence, 
^veral witnesses were named for the defeno)| and summonses for their attend* 
ance were issued next morning. These witnesses not having been found, the 
accused, on thp 12th, applied to the Joint Magistrate for further time, represent- 
ing that the time was that of poojab, and they had not had a fair opportunity 
fo^ procuiing the attendance of their witnesses. The Joint Magistrate declined 
to allow further time and pro- 15763 coed ed to convict the prisoners of the 
offence of rioting under s. 147 of the Indian Penal Code, and sentenced each of 
them to rigorous imprisonment for three months. 

The prisoners, without appealing to the Sessions Court, on the 
26th October, moved the High Court (Whttk and M(jD()\KLL, J J.) under cl. 15 
of the Charter, to send for the records : and obtained a rule calling upon the com- 
plainant Denonath Ghattack to show cause why tlie sentence passed sliould not 
be set aside: and the High Court directed the iJiisoners to be released on bail. 
On 18th January 1878 the rule came on for argument before Atnslie and 
McDonell, JJ., and vvas discharged. The learned Judges delivered the 
following jad^ments ; — 

" Ainslie, J. — Mr. Justice White has expressed a wish that this matter 
should be disposed of by tliis Bench. I am of opinion that this Court cannot 
interfere in the exercise of its powers of extraordinary jurisdiction, unless all 
^other remedies jn’ovided by law liave been exhausted. The petitioners in this 
case clearly have the remedy of an appeal. Therefore, until that remedy has 
been resorted to, this Court, in the view I take of the proper application of 
cl 15 of the Charter, ought not to interfere. 

“ Whether, under any circumstances, it w^ould do so, 1 need not say. The 
rule wdll Ife discharged. 1 concur in the suggestion of my learned brother as 
to the propriety of adinittiiig an appeal, should the petitioners tliink f\t to tender 
it, and in suspending the execution of the Magistrate’s order for one week 
from this date. ” 


• [Sec. 141 ; — An aH.semblv of five, or more j)erRons is dc^signated an “ unlawful aRsembly,” 
if the common object of tho persons composing that assembly 
Unlawful assembly. is— 

First. — To overawe by criminal force, or show of criminal force, the Lcgislabivo or Exe- 
cutive Government of India, or the Government of any I’rcsidcncy or anv Lieutenant-Gover- 
nor, or any public servant in the exercise of the lawful power of such public servant ; or, 
Second. — To resist the exe<^ution of any law, or of any legal process : or, 

Third. — To commit any mischief or criminal trespass, or other offence ; or, 

Fourth. — By means of criminal force, or show of criminal force to any person, to take 
or obtain possession of any property or to deprive any person of the enjoynient of a right of 
way, or of the use of water or other incorporeal right of which he is in possession* or enjoy- 
men I, or to enforce any right or supposed right ; or, 

Fi/ife. — By moans of criminal force, or show of criminal force, to compel any person to do 
what he is not legally bound to do, or to omit to do what he is legally entitled to do. 

Explanation. — An assembly which was not unlawful w'ben it assembled, may subse- 
quently become an unlawful assembly.] 

« t [S^, 147 : — Whoever is guilty 'of rioting, shall be punished 

Punishment for rioting. with imprisonment of either description for a term which may 
extend to two years, or with "fine, or with both.) 
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McDonell, J. — I have only to add that Mr. Justio^* WHITE entirely 
concurs in the view taken by my learned brother Ainslie ; and that had it 
been brought to our notice thot there was an appeal, we should not have granted 
the rule. At the same time, we thin h that the Judge would exercise a wise 
discretion if, under the circumstances, he would admit the appeal after time. 

“ The applicants are at present on bail, and if they do jupii '^peal within 
one week from this date, the se^jfonce will be carried out.*’ , # 

[577] An appeal was, accordingly, presented to the Judge of Ilooghly. On 
5th February 187B that learned Judge dismissed the appeal, enhancing the 
punishment to six months’ rigorous imprisonment^ and further directed vhat 
proceedings should be taken against Goo))ee Kisto Gossain, the employer of the 
accused, and also against Nundolall Gossain, his son. 

A rule to show cause why the conviction should not be qnaslied having 
been granted by the High Court (JACKSON aiid Cunningham, JJ.), the records 
w'ere sent fpr and the matter came on for argument. 

Mr. J. D. Bell (with him Baboo Sreeiiath Chunder) for the complainant 
showed cause. 

Mr. Branson (with him Mr. Jackson and Baboo TroyluckoncM M liter Sund. 
Baboo Obhoy Churn Bose) for the Prisoners. • 

Mr. Bell. — The destruction of the vatvbut-kliana was mischief under s. 425 of 
the Penal Code. [Jackson, J. — We must take it as being found by a competent 
Civil Court that Goopee Kisto Gossain was entitled to joint possession of the 
whole parcel of land.] Although he may have a certain right, still be cannot take 
the law in his own hands, and enforce it asw'as done here. If w^ehad acted con- 
trary to or inconsistently with the Civil Court’s decree, the Civil Court could have 
been appealed to, and an injunction to stop proceedings obtained. Section 425, 
para. 2, applies to property held joint. Mr. Branson. — The natvbtU-khana itself 
was not joint property. Again’, the conduct of the other side amounted to 
criminal trespass under s. 441. [CUNNINGHAM, J. —if co- proprietors disagree 
as to the enjoyment of joint property and a row ensues, can that be called a 
riot ?1 Yes, assuming there was an unlawful assembly, each member of it is 
guilty of riot. Granting the other side had a right, they sought to enforce it 
by means ’which amount to criminal force as defined by s. 350. Bamboos were 
pulled down, our servants thrust aside, one man tlirown to the ground. Clearly 
this was criminal force, and as it was committed when more than five pej sons 
were present, it amounted to an unlawful assembly, and the ])arties are, there- 
fore, guilty of riot. As to [578] procedure, no material injury has resulted 
from evidence not being called, as it would not have altered the Magistrate’s 
finding. Moreover, the witnesses were summoned, and although they were in 
Serampore, they did not choose to appear. 

Mr. Branson,— It is not clear that five persons wore present; if not, then 
there would be no unlawful assembly. With the exception of a man being 
pushed aside there was no force ; if there had been, the police would have 
interfered. We were entitled under the decree of the Civil Court to pull d§wn the 
nawbut-khana, although it would have been more regular if the decree had 
contained a mandatory injunction directing its removal. Admitting five of our 
servants were present, still that would &ob be an unlawful assembly, as they 
w«re only removing a nuisance : Blaokstone’s Commentaries, 3rd VoL, fifth 
edition, p. 354 [11 Q. B., 904 {reads at p. 909)] . The question to be^onsidered 
is, who had the legal title to the land ? Loios v. Telford [L. E., 1 App. Ca., 414 




1 OAI..— 135 
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{reads at p, 418)] . Here the men were protecting their master's property, 
and cannot therefore be considered as forming an unlawful assembly. Shunker 
Singh V. Burmah Mahto (23 W.E. , Grim. EuL, 25). We were protecting our pro- 
perty and endeavouring to prevent mischief being done to it ; in fact, exercising 
the right of private defence, and that cannot be said to amount to criminal 
fo‘rce— Enjo Singh v. Khub Lall (l9 W.E., Grim. EuL, 44). 

« 

^ As to procedure, the accused were prejudiSkJ in their defence by not having 
their witnesses examined, as their testimony might have been most material. 

^ Cur. adv. vuU. 

The following judgments were delivered : — 

Jackson, J. (after stating the previous proceedings as set out above, 
continued as follows) : — It appears to me in the first instance, that the Joint 
Magistrate was in error in making any order in this matter under s. 530 of tlie 
Gode of Grimiual Procedure. It seems to mo that the subject-matter was one 
to which that section could have no apj^lication. There was rrally [579] 
no question of possession. The land was in the joint possession of the 
disputants, and the only question was, whether one of them being a joint owner 
was at liberty to make use of the land in such a manner as to cause what 
the other joint owner chose to consider an annoyance, and against the will of 
that joint owner. In fact, the Magistrate himself, in a passage of his judgment, 
seems to furnish an excellent n^asoii why lie should not have exercised jurisdic- 
tion under that section, .\dverting to an argument of the pleader for the 
accused, as to the right of Goopee Kisto Gossain to forbid this mode of enjoy- 
ment, ho says — “I am unable to accede to the application of this doctrine. 
The vakil says that the doctrine would ho monstrous that a co-sharer might 
kuild a house upon land held in joint partnership for his sole use,” and so on. 
Then ho goes on to say : “ The objection does nob apply here, for a nawbut-hhana 
is not a house; it is the flimsiest and most unsubstantial of structures. It occupies 
the air rather than the eartli. It is an elevated platform on which musicians may 
sit. The grass can grow under it, and goats and cattle graze there.” The 
Magistrate’s own argument, therefore, was, that Sliama Ghurn Lahireo, in 
erecting this proposed to occupy tlie air; and although s. 530 

applies to land and w^ater, it certainly does not comproheivl the air. 1 liave no 
doubt that the order under s. 530 was beyond the power of the Magi'. tralo, and 
ought not to have been made. The Magistrate, iiowever, not only made that 
order, but has relied upon it in the proceedings now before us, because lie has 
ordered a copy of it to he filed on the record, although it is iminifost, from what 
afterwards took place, that the onler had ceased to have any effect whatever, 
because the result of the order which he made w^aslhat Goopee Kisto Gossain, 
being affected by it, immediately brought a suit in the Civil Court, and that 
Court declared that the defendant had no right to erect the nawbnt-khana in 
that situation, and in fact decreed that it should be removed. But as an order 
under s. 530 is only valid until tlie person to whom possession is given is ousted 
by due course of law, and as the effect of that judgment of the Civil Court 
certainly was to oust Shama Churn Lahiree, the order of the Magistrate ought 
not to yave been [580] referred to in any further proceedings. That decree of 
the Civil Court has not, I understand, been set aside on appeal. But whether 
it has been appealed or not, and whatever may bo the result of such appeal, it 
is not our business at present to cotftider the correctness of that decision. 
Undoubtedly, as far as the parties were concerned, it was a valid decision of a 
comx>etent?^ Court, and the Magistrate, as well as the^arties, were bound to 
respect it. In respect of what occurred in Septeiigber 1877, it appears to me that 
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thefirst conviction by the Deputy Magistrate was erroneous. The accused persons 
were convicted of mischief by the Magistrate. Now, the definition of ‘ mischief ’ 
is to be found in s. 425 of the Indian Pengil Code, which is this : “ Whoever, 

with intent to cause, or knowing that he is likely to catfse, wrongful loss or 
damage to the public or to any person, causes the destruction of any property, or 
any such change in any property or in the situation thereof, as*" destroys or 
diminishes its value or utility, or affects it injuriously, commits mischieff” Now, 
as far as I can see, the only act done by the accused persons in that case was to 
change the situation of the bamboos (because they were not otherwise destroyed 
or injured) in so far as to put an end to their coutinuance in the formaof 
structure. Then, looking to the words ‘wrongful loss’ as defined in s. 28 of the 
Indian Penal Code, wo have, — “ wrongful loss is the loss by unlawful means of 
property to which the person losing it is legally entitled.” Now it is clear from 
the decision of the Civil Court, which was then, in force, that iShaina Churn 
Lahiree was not at that time legally entitled to have those bamboos put together 
in that plac§ in the form of a nawhui-khana, and consequently there was no 
causing of wrongful loss in the act done by the accused persons. It seems to 
me, therefore, that if that conviction had hoon brought hcfoj’o this Court in the 
exercise of its ])Ower of revision, the conviction would liave been sot aside, ilut 
the employer of tiie accused appears throughout those proc(3cdings To have been 
singularly ill-advised. lie had an illegal order made against him under s. 580, 
which was allowed to remain untouched. He brings a suit in the Civil Court, of 
which he fails to obtain the full effect, llis servants illegally suffer conviction of 
the offence [581] of mischief, and that conviction is also allowed to pass unques- 
tioned. He seems to have been then advised to cover this piece of ground with logs 
of wood and bricks and otlier materials, which was undoubtedly au unjustifiable 
act. His servants being then charged with rioting, it apjiears that their counsel,# 
instead ol sinijdy relying upon the decision of the Civil Court, thought fit 
to argue before the Magistrate at length as to the question ol right. Finally, 
upon the conviction taking place, instead of going at once to the Appellate 
Court, the accused were advised to come before this Court — a procedure which, 
undoubtedly, prejudiced them in the mind of the Sessions Judge, and which 
has added very much to the cost and anxieties of tlieso proceedings. , 


J 'im ijow coming to the particular iiroceedings which are before us. Those 
petitioners were cliargod with the offence of rioting. Now, first as to the 
jirocodure, it ap])t*ars to me that the accused wore uiuUaibtedly prejudiced by 
the haste with which the jirosecution was pushed on. I am unable to see for 
what public object this was done, or what was the i):irticuln,r importance of the 
case to ^Yllicll tlie Magistrate 'refers. It seems to have been, in the eyes of the 
Magistrate, of particular uiinortance that Llie employer of the accused persons 
should not gain his object, and from that it seems to result that he thought it 
of groat importance that the complainant should gain his object, -that is to 
say, whatever the result of this prosecution might be, Shama Churn Lahiree, 
the'virtual complainant in this case, should he enabled to erect and keep erected 
this nawbui-khana for such purposes as he thought desirable ; and the Magis- 
trate, in a passage of his explanation, which was submitted to this Courfc^some 
time ago, says, that on looking back to the proceedings he is unable to see what 
other course he could have taken. 1 confess it does seem to me strange, con- 
sidering that this question had been already submitted to a Civil Court which 
wasL competent to entertain it. and that that Court,, whether rightly or wrongly, 
had determined that Shama Churn Lahiree was not entitled to that particular 
form of enjoyment ; it does seeA to me strange that it should not have 
occurred to the Magistrate that the right solutipn of his difficulty would he 
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[582] to restrain Shama Chum Lahiree from doing tho^^hich the Civil Court 
had decided he was not entitled to do, until, at any rate, a'*turt her decision upon 
the matter should have been obtained. 

^ u 

* I have now to observe upon iho refnsal of the Magistrate’ to allow time to 
the accused#ior the appearance of their witnesses. The Magistrate, and 1 
observe, also the Sessions Judge, relies upon the alleged discretionary power of 
the Magistrate in this matter. Now, this being what is termed a warrant case, 
the duty of the Maigistrate in this particular is stated in the 219th section of 
thp Code of Criminal Procedure. That section says : — “ The Magistrate shall, 
subject to the provisions of s. 362, summon any witness, and examine any 
evidence that may be offered on behalf of the accused person, to answer or 
disprove the evidence against him. and may, for this purpose, at his discretion 
adjourn the trial from timye to time as may be necessary.” Section 362 
says: — “In warrant cases the ISIagistrate shall ascertain from the com- 
plainant, or otherwise, the names of any persons who may be acquainted 
with the facts and circumstances of the case, and who are lifiely to give 
evidence for the prosecution, and shall summon such of them to give evidence 
before him as he think.^ necessary. The Magistrate shall also, subject to the 
provisions o^s. 359, summon any witness and examiiie any evidence that may 
be offered on behalf of the accused person, to answer or disprove the evidence 
against him, and may, for that purpose, at his discretion, adjourn the trial 
from time to time.” Section 359, to which reference is there made, says : — 
“ If the Magistrate thinks that any vritness is included in the list for the 
purpose of vexation or delay, or of defeating the ends of justice,” he may require 
the accused person to satisfy him that there are reasonable grounds for believ- 
ing that such witness is material. No>v, 1 understand this s. 359 to mean that 
'if, among the persons named by the accused as witnesses to a defence, tiie 
Magistrate considers that any particular witness is included for the purpose of 
vexation and delay, he is to exercise his judgment and enquire whether such 
witness is material. I have never heard that it was intended by that provision 
to enable the Magistrate [583] to enquire generally into what the defence of the 
accused person is to be, and to consider whether, on learning the nature of the 
defence, he is absolutely to abstain from summoning the whole of the witnesses 
cited by the accused. I am aware of no warrant for the’ exercise of any such 
sweeping authority. Setting that aside, can it be said here that there was any 
purpose of vexation or delay for wdiich these witnesses were summoned. The 
trial was proceeding with great rapidity. The off ence of which these prisoners 
were charged was very serious ; the law enabled them to call witnesses in order 
to disprove or answer the case made against them : and considering what the 
time of the year was at which the first attempt to procure the attendance of 
these witnesses had been made, it does seem to me that it would have been 
reasonable to allow a further time for that purpose ; and I moreover think it 
probable that, by reason of such time not having been allowed, the prisoners 
were prejudiced in their defence, because this was not a simple question, it was 
one which depended somewhat upon mi»mte considerations. The conduct of 
the parties, the mode in which one side or the other bad acted, was of the 
great^t importance in determining whether the accused had committed 

any offence- or not ; and secondly, what was the nature and extent of that 
offence. The Magistrate indeed says, in order to justify his refusal, that the 
accused had confessed that with which they were charged. The accused had 
confesse^no such thing. They were charged with nothing. That which 
they admitted was, that they bad pulled up these bamboos and displaced the 
erection. That was a longw'ay from confessing the offence of rioting. 
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Another point on;whioh I think we are bound to remark is, that the Magis- 
trate, having at his command the means of obtaining evidence which was 
presumably impartial, — that is to say, the evidence of his own police officers, — 
did not either call or examine any one of them. The witnesses for the prose- 
cution were, I believe, only two ; and I should have expected, in a case likp 
this, that the Magistrate should have resorted to the evidence of Ifhe police 
officers as presumably free from having any bias on one side or tne other. So 
far as to the procedure in this case. * 

[88U I now turn to the conviction. The accused have been convicted of 
the offence described in s. 147 of the Indian Penal Cbde. After a good dea’f of 
consideration, I am unable to satisfy myself that that which they did came 
under that section. Bioting, according to the Indian Penal Code, consists of 
force used in the prosecution of a common object of an unlawful assembly. 
We must, therefore, find that there was an unlaV^ful assembly, that tiiey had a 
common object, and that force was exercised in the prosecution of that object. 
Now, I think it highly probable that, on this occasion, there were five or more 
persons assembled ; but who were these persons ? They were not persons 
assembled together for any unlawful purpose, nor were they persons summoned 
together for the purpose of committing a breach of the peace. TJj;iey were the 
ordinary servants, and probably, relatively speaking, only a few of the ordinary 
servants of this J^aboo Goopee Kisto Gossain. One of them discovers that 
stealthily the other party had, in the course of the night, put up this struc- 
ture, which the Civil Court had declared he was not authorized to do, and he 
calls other servants to assist him in remonstrating, and in removing this structure 
which was there illegally erected. It was suggested that this matter came 
either under the third or fourth clause of s. 141. Now, the third clause specifies 
the object to be that of committing any mischief or criminal trespass or othee» 
offence. In regard to mischief, as 1 have already said with reference to the 
previous conviction, it appears to me that there was no mischief. In regard 
to criminal trespass, the allegation appears to uie to be absurd. The accused 
persons were only where they were entitled to be — on their master’s own land. 
They had not gone there, nor did they remain there, for the purpose of trespass- 
ing cr for any other unlawful purpose. Then it is said that perhatts they had 
gone tliere for the purpose of enforcing some right or supposed right. It seems 
to me thfiy had not gone there for any such pur])ose. but that the other side 
having gone there for the purpose of enforcing a right whicli he perfectly knew the 
CJourt had adjudged him not to possess, these persons, merely representing their 
master, went there for the purpose of resisting that infraction of their [386] 
master’s right. It is admitted that no particular force or violence was used and 
that this was the case 4night be further inferrrod from the fact that the police 
officers who were on the spot saw no occasion to interfere. It appears to me, 
therefore, that there was no cause for convicting these persons of the 
offence of rioting, inasmuch as they were not there as members of an un- 
lawful assembly, nor for any unlawful purpose. I think, therefore, that the 
conviction, as well as the procedure under which the conviction was had, was 
illegal, and ought to be set aside. 

• 

I have only now to make one or two observations upon what had occurred 
in the Court of Session. The errors into which the Magistrate has fallen are 
easily explained by the circumstance that he felt himself, whether rightly or 
wfongly, impressed with the duty of maintaining not only the peace of the 
district, but also the authority of iiis own Court, and also by the frfot that he 
had taken a large part in previous transactions which led up to this conviction, 
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and therefore that which he did, although it was, as I tbink, erroneous, was far 
jfroni unnatural. But these considerations do not apply fo the Courts of Session, 
The Sessions Judge was an officer of infinitely more experience. He was not 
affected by the necessity of maintaining the authority of the Magistrate’s Court, 
or by any participation in the previous proceeding, and yet he not merely fails 
to point out the mistakes which the Magistrate had committed,* but he 
actually goes beyond him in the lino which the Magistrate adopted. The Joint 
Magistrate bad certainly shown that he was not slow to vindicate the respect 
due to his own Ccjjirt, and he passed what lie avowedly considered a severe 
sentence when ho punished the petitioners with rigorous imprisonment for 
tlK-ee months. I am qifito unable to see upon what grounds, or for what 
reasons, the Sessions Judge not merely affirmed but doubled that punishment. 
I think, therefore, that this rule must be made absolute, and the conviction 
and the proceedings quashed. The proceedings taken by the Joint Magistrate 
against Goopee Kisto Gossain and Nundo Lall Gossain must accordingly 
be stopped. 

Gunninghanif J. — I concur in setting aside these convictions! The facts 
in the case establish that certain co-owners were [586] doing that, in the 
enjoyment of the common property, which, as between the parties, liad been 
decided by competent Court to he, and therefore must be regarded by us as 
being, illegal, — viz., erecting a platform, tlie erection of which the Court had 
forbidden. Therefore, the other co-owners came in, and without violence or 
unnecessary force, and with no breach of the peace, abate tlie nuisance by 
pulling up certain bamboos of wliich the structure, so far as the building had 
gone, consisted. For this they have been convicted of being members of an 
unlawful assembly, and sentenced to three months' imprisonment. This 

sentence was on appeal enhanced to six months. 

% 

It appears to me that the accused wore merely exercising the remedy 
familiar to English law of abating a private nuisance. This right is thus 
described in Stephen’s Commentaries, 5th edition, Vol. Ill, p. 354 : 

The rule was laid down by Lord Denman in Perrj/ v. FUzhoive (8 A. & E., 
757). In that case a commoner, whose right of pasturage was interfered with 
by a building erected upon it, came and pulled it down^“ about the plaintiff’s 
ears ” while he and his family were actually in it, and it was hel^ that the 
serious risk of human life involved, and the consequent imminent danger to the 
peace had, according to the analogy of the law of distress, the effect of rendering 
the plaifitifl’s act unlawful. 

In the present case there appears practically to have been no violence and 
no real danger of any breach of the peace. Indeed,, the police were standing 
by and looking on while the abatement took place ; and the act of abatement 
was, therefore, in my opinion, legal. 

The same view of the law appears to be reproduced in the Indian Penal 
Code. '* * Mischief ’ is defined in s. 425, Indian Penal Code, as the causing of 
any change in property in the situation thereof as destroys or diminishes its 
value or utility, or affects it injuriously, with an intent to cause wrongful loss 
to any«person.” And Explanation 2 shows that mischief may be committed 
by aft act affecting property of which the person committing it is joint owner 
with others. Under this [587] definition tlie act of the complainants in 
erecting the structure was, as I regard it, mischief. , 

Then? by s. 99, Indian Penal Code, there fs a right of self-defence of 
property, moveable or immoveable, against an act which falls under the definition 
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nischief.” I do^'nofc think that the third exception in s. 99 applies, as the 
accused had the right to prevent the structure being made, which they could 
not have done if they had waited to go to the Court for an injunction. 

The observations of CouCH, C. J., in a similar caHe-*Bi? 7 oo Singh v. Khuh 
Lall (19 W. E., Crira. Rul., 66) — seem applicable to the accused in this case.* 

Under this view, T think the accused were exercising a legal right of self- 
defence ; consequently, that there was no criminal force, no unhuvful assembly, 
and no riot, and the conviction must be quashed. 
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NOTES. • • 

ABATING NUISANCE - 

(a) Whon the rights arc either admitted or aseertainod hv decree, etc., this iiuiy be 
done -(1878) 3 CaL, 573. 

(h) liut not otherwise : — (1909) 11 Bom. L. R., 849 (854) 

(e) How far a claim of right to po.‘:se.ssion is an answer to .i charge of niiKchief : — 

*Seo (1883) 6 Mad., 245. 


II. REFUSAL TO SUMMON WITNESSES, A GROUND FOR SETTING ASIDE PRO- 
CEEDINGS - 


In addition to this case, sec 

(1881) a All., 39t2. 
(1881) 4 All., 53. 

(1881) 0 (^il., 714. 

(1884) 10 Cal., 931. 


«i 

(1880) 8 All.. 008. 
(1892) Rat. 594. 
(1897) 19 All., 502. 
(]‘K)8) 35 Cal., 1093. 


III. HIGH COURT’S REVISIONAL POWERS— 


Not exercised when the direct remedies provided by the tiegislaturc by way of appeal, 
ele., have not been exhausted ;---(1905) A. \V. N.. 143 ; 2 Or. L. J., 335 ; Rat. 82(> and 977.] 


[ 3 Cal. ,587 ] 
PRIVY COUNCIL. 


71ic IT Ik and 18th January and 5th February, l‘^T8. 
Present : 

Sill J. \V. CuLviLE, Siu]h Peacock, Sir M. E. Smith, and 
• Sir R. P. Collier. 


Wooma Dace Plaintiff 

Vfrrsus 

(jokoolanund Dass Defendant. ’ 

[ 6 I. A. 40 : 2 C. L. R. 51] 

[On Appeal from the High Court of Judicature at Fort William in Bengal] 

Hindu Law — Benares School — Succession- -Priority of Indigent 
Daughter — Barren Daughter — A dovtion— Dwyainushyana — 

Son of Brother — Factum valet. , “ 

In the ca.se of inheritance by daughters on default of nearer heirs, no preierenue is 
awarded by the authoritie.s recognized by the Benares School of Hindu Law in Upper India 
to a daughter who has, or ia likely to have, male issue, over a daughter who i.s barren or a 

childless widow. * J . * 

• i7i the High Court, (1875) 16 B. L. R. 405=23 W. R. C. R. 340. 
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Passages in the Dattaka Mimansa and the Dattaka Chandrl^^^- which preBoribe that a 
Hindu wishing to adopt a sou shall adopt the son of his brother, if ''such a person be in exis- 
tence and capable of adoption, in preference to any other person, although binding upon the 
conscience of pious Hindijs as defining their ^uty, are not so imperative as to have the force 
of^laws, the violation of which should be hcU iii a Court of Justice to invalidate an^adoption 
which has <^therwise been regularly made. 

[388] ,.,The maxim quod fieri non debuii factum vaUi is recognized to some extent by other 
schools of law in India besides that of Bengal. 

SembU . — Under the law of the Benares school a married daughter who is indigent 
succeeds to the inheritance of Her deceased father in preference to a married daughter who is 
wealthy. 

This was an appeal from tlie decision of a Division Bench of the Calcutta 
High Court, dated the 8th March, 1875, reversing a decision of the Subordinate 
Judge of Cuttack. 

The appellant, who was the plaintiff in the first Court, brought the suit in 
which the appeal arose against her younger sister Parbutti Daee and against 
Gokoolanund Dass Mahapatra, the present respondent, as defendants. She set 
forth in her ijjaint that her father Hullodhur Dass Mahapatra died in 1870, 
leaving her and her sister Parbutti, hut no male issue ; that, inasmuch as 
her sister was married and in affluent circumstances, she, the plaintiff, being 
indigent, was, under the Mitakshara law, her father’s heir ; that on her 
father’s death the defendant Gokoolanund falsely alleging himself to be the 
adopted son of Hullodhur had obtained a certificate of heirship under Act 
XVII of 1860, had entered on possession of the estate of the deceased, and 
obtained registration of his name as proprietor of certain lands belonging 
thereto. She therefore sought for a declaration of her right of inheritance to 
set aside the certificate of heirship obtained by Gokoolanund and the order 
under which his name was registered as proprietor, and to recover possession 
of her father’s estate. ^ 

The defendant Parbutti urged in her written statement that the plaintiff 
had receive^l money and maintenance from her father, whereas she herself was 
in indigent circumstances, and that she was the mother of sons, while the 
plaintiff was a sonless widow ; under these circumstances, she contended that 
she had a preferential claim to succeed to her father’s inheritance. With 
reference Jio Gokoolanund, she denied that he was the adopted son of Hullodhur 
or in any way related to him, and alleged that he was a stranger from the 
North-Western Provinces, wdio had been supported by Hullodhur out of 
charity. 

The defendant Gokoolanund alleged that he was the son of a kinsman of 
Hullodhur, and had been adopted by Ilullodhur. [589J He admitted that the 
plaintiff was the indigent daughter of Hullodhur, but denied that, having 
^regard to his own adoption, she had any right to her father’s estate. 

The St;|bordinate Judge framed issues as to the fact of the adoption and 
its validity and effect, and a further issue as to which of Hullodhur’s daughters 
would^e entitled to the succession in case it should appear that there was no 
adoption, or no valid adoption. On the evidence he ^und that Gokoolanund 
had lived for many years with Hullodhur, by wh|Kn be bad been brought up and 
treated as a son ; ^at he had been recognized by ^hari^ as the adopted son of 
H\tllodbur, and had been so styled by Hullodhur himself in a petition filed by 
him in the Magistrate's Court. He nevertheless helcKhat the fact of an adoption 
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had not been established. In arriving at this oonclusion, he relied oh the primd 
facie improbability of an adoption having been made under the circumstances 
shown in evidence, and on the insufficiency of the proof of necessary religious 
ceremonies. He further held that the aldoption, even if j,t had been proved to 
have b^en made, would have been invalid, inasmuch as at the time when jt 
wsjB said to have taken place, one Dinobundhoo, the son of a brother of 
Hullodhur, was living, during whose lifetime the adoption of any one else was 
invalid under the Hindu law recogni;sed by the Benares school by which the 
case was governed. On this point he referred to the Datta^a Mimansa and 
to Sutherland's Synopsis of the Hindu Law of Adoption, p. 180, of Baboo Kishen 
Kishore Ghose’s edition. He also held that the plaintiff was proved to be 
indigent, while there w»is no such proof as to her sister Parbutti, and that the 
former was consequently entitled under the law of the Mitakshara to succeed 
to her father to the exclusion of the latter. He accordingly gave a decree in 
her favour. 

The defendant Gokoolanund appealed to the High Court, where the case 
was heard by a Division Bench (15 B. Jj. R., 405). 

The High Court held that the adoption of Gokoolanund by Hullodhur had 
been sufficiently proved, and that there was [S90] evidence of trrb appropriate 
religious ceremonies having been performed. They also held that the adoption 
was not invalid by reason that at the time when it took place a son of a brother 
of Hullodhur was in existence. On this point the Court observed that there 
was no evidence of Hullodhur’s brother having been willing to permit the 
adoption of his son ; but supposing him to have been willing, it did not follow 
that the strict rule laid down by the texts of the old Hindu writers, and by 
Mr. Sutherland in his Synopsis, was of such binding operation as to invalidate 
the adoption by Hullodhur of another person, such adoption being otherwise 
regularly made. In support of this view the Court referred to Sir Thomas 
Strange’s Hindu Law, Vol. 1, p.'^85. 

On the question as to the plaintiff’s riglit of suit, the Court observed that 
it was unnecessary for them to decide that point, since they had upheld the 
adoption, but they intimated their opinion that since the plaintiff was a sonless 
wido\\, l^er sister l^irbutti would take in preference to her fin support of 
which view they cited Mr. Justice StKx\NG33’s Manual of Hindu Law, p. 80, 
paras 328, 329), and, at any rate, that Parbutti would be entitled to an 
equal share. 

From this decision the plaintiff brought the present appeal to Her Majesty 
in Council. 

Mr. Leith, Q. C., and Mr, Doync, for the appellant, contended that on the 
evidence the High Court was wrong in holding Gokoolanund’s adoption proved, 
as the necessary religious ceremonies had not been observed. But assuming 
the fact of the adoption, it was invalid in law, since at the time it was made 
there was in existence a son of the whole brother of the adopter, who under the 
law of the Benares school was the only proper person to be adopted. See the 
Dattaka Mimansa, s. 1, sis. 28, 29, 30, 31, 67, and 74 ; and th§» Dattaka 
Chandrika, s. 1, sis. 20, 21, 22, 27, and 28. The view taken by Mr. Sutherland 
in his Synopsis is groundisd on these passages. 

' There is no authority fc;f the contention that the appellant is excluded from 
her father’s inheritance as being a sonless [091] widow. See Mitakshara, 
«h. II, 8. 2, paras 1-4, and oh. I, s. 3, para. 11. The plaintiff as an indigeat 
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daughter is entitled to her father’s succession in preference to her sister who is 
wealthy : MacNaghten’s Principles of Hindu Law, p. 22. 

Mr. Arathoon, who appeared fpr Gokoolanund Dass Mahapatra, was 
informed by Sir J. C0LVILIjE that their Lordshipsdid not think it necessary to 
hear him as to the fact of the adoption or the due observance of cerelnonies ; 
but desired to hear him as to whether the adoption was not bad by reason that 
a brothej^’s son had been passed over, and as to the plaintiff’s right of suit. 

Mr. Arathopn contended that the passages cited from the Dattaka Mimansa 
and Dattaka Chandrika did not bear out the view i)ut forward by Mr. Suther- 
larid in Itis Synopsis, that there was a rigid rule of law vitiating any adoption 
but that of a brother’s son where such a son existed. He referred to Sir 
Thomas Strange’s Hindu Law (ed. 1830), Vol. I, pp. 84-85, and to tho 
opinions of Messrs. Colebrooko and Lllis in Vol. II of that work, 
pp. 98, 99, 103, 104, and 108. At any rate, there must bo a brother’s son 
who is available for adoption, and hero it was not shown that Denobundhoo 
could have been lawfully adopted, or that his father would have consented to 
such an adoption. The act of adoption if duly completed could not beundone^ 
the maxim facMim valet applying in the Benares as well as in the Bengal school. 
See Strange’sbHindu Law, Vol, J, p. 87, and MacNaghten’s Principles of Hindu 
Law, p. 68. 

In support of the contention that the plaintiff had no right to sue, he 
referred to the Smriti Chandrika, ch. XI, s. ii, paras 21, 28, as showing that 
barren daughters are not entitled to inherit their father’s estate, since they are 
incapable of conferring spiritual benefits upon him through ♦heir offspring. Soo 
also Strange’s Hindu Law, Vol. I, p. 138; Norton’s Leading Cases, pp. 515, 
M6; Strange’s Manual, paras 328, 329. 

Mr. Leith in reply. — The case is governed by the law of the Mitakshara. 
The Mitakshara divides daughters into two [5923 classes only, the maiden and the 
married. There is no exclusion of widows, though childless. On this point the law 
of Benares and that of Bengal difler. The only distinction which the Mitakshara 
recognizes in the case of married daughters is in giving priority to such as aro 
indigent. There is no authority for the view put forward by Sir Thomas 
Strange (Hindu Law, Vol. I, p. 138), that widowed daughters are postponed 
to those whoso husbands are living. If there bo any difference on this point 
between the law of Madras and Benares, we are here governed by the latter. 
The Smriti Chandrika relied on as an authority for excluding a sonless widow 
is opposed to the Mitakshara, and is of no authority out of Madras. The words 
of the Mitakshara which require the adoption of a brother’s son are express. 
The maxim factum valet is not a doctrine of the Benares’school. MaoNaghten's 
Principles of Hindu Law, p. 5. Tlie contrary view which MacNaghten put 
forward at p. 68 of the Principles, rests on the opinions of Messrs. Colebrooke 
and Ellis, cited by Strange, Vol. IT, pp. 98, 99, 103, 104, 108. These 
opinions are supported by no authority. The passage in the Mitakshara 
■referred to by Colebrooke at p. 103, Vol. II, of Strange, does not bear out hia 
view, whic^i is opposed to that taken by the Pundit in the same case. In the 
only deqjded case referred to by MacNaghten, at p. 68 of the Principles, it waa 
held that where a brother’s son exists, the adoption of any one else is illegal. 

. # Cur. adv. vulL 

Their Lordships’ jad^ment was delivered by 

SiF J. V. ColYiUe. — The general question raised by this appeal is who waa 
entitled to succeed to the estate of one HuIIodhur* Dass Mahapatra, an Oorya 
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Brahmin, who died in December 1870. He left by his wifeJumoona, w'ho pre- 
deceased him some four years before that date, two daughters “Wooma Daee, 
the plaintiff in the cause, and Parbutti Daee. Both had been married, but Wooma 
Daee was a childless w'idow, dependent upon and living with her father at the 
time of his death, whilst [593] Parbutti was and is living -with her husband, a 
man of ^ome substance, by whom she had had children, still living. He also left 
the defendant, Gokoolanund Dass, who claimed to be his son by adoption. 

In January 1871 the last-named person applied to the Judge of Cuttack 
for a certificate under Act XXVII of 1800. His churn was resis^ted hy Parbutti, 
who disputed the adoption, and also by llurrihur I*ersad Dass, the great- 
nephew of the deceased. The Judge held that the hitter had no locus standi 
as an objector; and as betw^een Parbutti and (iokoolanund, decided that the 
latter had prhuit facie established his title as .the adopted son of the deceased, 
and granted the certificate to him. 

Wooma Daee was no party to this proceeding, of which the effect was at 
most to confirm or put Gokoolanund in the possession of the property as the 
heir of JIullodhur, until displaced by a decree in a regular suit. 

In June 1872 Wooma Daee instituted the ])resent suit against^GokooIanund 
and Parbutti, seeking, as between herself and the latter, to b«< declared the 
preferential heir of their father, and, impugning the adoption of tlie former, to 
recover the estate from him. The questions raised in the cause are determinable 
))y the law^ of the Benares school. 

That law, in .s#far as it supports the claim of the plaintiff’ to succeed to her 
father’s estate in default of a son, natural or adopted, is thus laid down by Sir 
William MacNaghten (Principles and Precedents of Hindu Ijaw, p. 22). After 
stating the rule of the Bengal school, he says: “ But there is a difference ‘in 
the law as it obtains in Benares on this point, tliat school holding that a 
maiden is in the first instane’e entitled to the property ; failing her, that the 
succession devolves on tlie married daughters who are indigent, to the exclusion 
of the wealthy daughters ; that in default of indigent daughters, the W'ealthy 
daughters are cora])etent to inherit; but no preference is giieji to a clfiucj liter who 
has, or is likelij to have, male issue, over a daughter who is barren or a childless 
widotvf • Nothing addressed to*^ their Lordships at the bar induces them to 
think that this is an incorrect exposition of the law. Mr. Arathoon, indeed, in 
support of his contention that the plaintiff had lost whatever right {.o inherit 
[394] her father’s estate she would otherwise have possessed by reason of her 
being a childless widow, ijelied upon some passages in the Smriti Chandrika 
(Chap, xi, s. 21, paras. 21 and 28), in wdiich the author of that treatise 
adopts and affirms the rule of the Bengal school in respect of tlie disqualification 
of a barren daughter. But on these it is sufficient to observe that, according 
to Mr. Colebrooke and other high authorities, the Smriti Chandrika contains 
an authoritative exposition of the law only as it prevails in the South of India, 
and consequently that the passages in question are of no w^eight when set, 
against the propositions which Sir William MacNaghten has deduced from the 
text of the Mitakshara and other authorities recognised hy the Benares school. 
That the plaintiff, as compared with her sister, is an indigent, or. in tile words 
of the Mitakshara, “ an jmprovided daughter,” seems to be clear. Their Lord- 
ships, therefore, though^in the view which they take of the other issues it is 
rtot necessary to affirm her title as against her sister conclusively, will assume 
that she has shown a Sufficient tifle to maintain this suit against the defendant 
Gokoolanund, and to put him to proof of his alleged adoption. 
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Two disbinct issues have been raised bouching this adoption : — (1) 
Whether it. was ever made in fact ; (2) whether, if so made, it is good in law. 
And as to the first issue it is to be remarked that the plaintiif has not l>een 
content to rely on any deficiency in the proof of the defendant’s case. She has 
set up, and undertaken to prove, a substantive case of her own. 

The 'case of the defendant is, that he was by birth the second son of Nath 
Dass, a distant kinsman of Hullodhur Dass ; that at a very tender age he was 
taken into the house of Hullodhur with a view to his being adopted ; that when 
about five years> old, and in the year 1837, he was formally given by his natural, 
and received by his adoptive father in adoption with the requisite ceremonies ; 
that he was brought up and educated by Hullodhur as his adopted son, 
receiving from him at the proper age the investiture of the Brahmin ical 
thread, and being on a subsequent occasion given in marriage by him ; 
that after he reached man’s estate he continued to be recognized in the family 
as the adopted son, and took part in the management of its atlairs, and that in 
[696] the character of adopted son, he performed the funeral ce^'emonies of 
Jumoona, and afterwards of Hullodhur himself. 

On the other hand, the case of the plaintiff is that the defendant is not 
the son of Nq]|ih Dass ; that he was by birth a Kanouj Brahmin, or other native 
of the North-Western Provinces ; that when young he was brought by other 
pilgrims to Juggurnath, and left at first in a sort of hospice attached to the 
temple which belonged to the elder brother of Hullodhur ; that he afterwards 
lived in the house of one Hira, who is stated to have been a concubine of 
Hullodhur ; that he was never on terms of commensality with Hullodhur ; that 
ho never was, and, being the son of an unknown father, never could have been 
adopted by Hullodhur; that it was only as a gomashta or dewan that he ever 
is>ok part in the management of HuUodhur's affairs; that Hullodhur, seme 
years after the alleged adoption, really adopted one Badakrishna, a son of one 
Bhika Das, who subsequently died; and that HuUodhur’s funeral rites were 
performed by the plaintiff and the persons authorized by her to do the acts 
which a female cannot herself do. ^ 

Their [jordsiiips might feel it difficult to pronounce with confidence for 
themselves which of these conflicting statements, supported as each is by the 
testimony of numerous witnesses, and in a greater or less degree by documen- 
tary evidence, is true. And their difficulty would be greatly increased if one 
of the Indian Courts had broadly affirmed the truth of the plaintiff’s statement, 
whilst the other Court had pronounced in favour of the defendant. But that 
is not the way in which the case comes before theqi. The Subordinate Judge, 
though he decided against the fact of the adoption, did not affirm that the 
original status and subsequent history of the defendant wore what the plaintiff's 
witnesses represented them to liave been ; he did not find that Badakrishna (as 
to whose adoption the evidence is of the most loose and general character) 
was ever adopted by Hullodhur : ho did not find that the plaintiff, and not the 
defendant, performed the funeral rites of Hullodhur. It cannot therefore be 
said that the Judge before whom they were examined has pronounced the 
plaintiff’s witnesses to be worthy, and the defendant's witnesses to be unworthy, 
of credit. On the contrary [596] (giving, perhaps, a little more weight 
to some supposed admissions by two of the pWntiff’s witnesses than 
their words warrant), he expressed his belief thaFthe defendant Gokoola- 
nund had for years lived with, and been brought up, and treated as 
a son, and^ married by Hullodhur.” He ^beld it also to be clear from 
the evidence tendered for the defence that the^ defendant had frequently 
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been acknowledged by others as the adopted son of Hullodhur, and was 
even so styled by Hullodhur himself in a written statement filed by kirn 
in an Act IV of 1840 : case before the Magistrate of Balasore/’ We have there- 
fore the Judge of First Instance affirmhig, contrary to fhe general evidence 
on the part of the plaintiff, facts most material to the defendant’s case, and the 
genuineness of the documentary evidence produced in support of it. His finding 
against the fact of adoption proceeds upon the ini])robability that in 1837 Hullo- 
dhur, who might reasonably hope to beget, would adopt a son, upon the discre- 
pancy between certain of the defendant’s witnesses as to the presence of Nath 
Dass at the ceremony, and upon the insufficiency of proof that all the requisite 
ceremonies were performed. 

In this state of things their Lordships, at the close of the a])pellant's case, 
intimated that they could not see their way to a reversal of the very clear find- 
ing in favour of the fact of adoption to which the Iligli Court upon a review of 
the whole evidence had come. Their Lordships conceive that the High Court 
was right in giving credit to the defendant’s witnesses rather than to those of 
the plaintiff, who have deposed to a case 'which appears to ho in many respects 
a false one. Their evidence is strongly corroborated, as the Subordinate Judge 
himself admits, by the documents to which he has given credit ; and it seems to 
their Lordships to prove, as found by the High Court, the perf®tnance of the 
requisite ceremonies with as much certainty as can be expected some thirty 
years or more after the event. 

Against a case so proved, the pr/wd/actc improbability of the adoption on 
which the Subordinate Judge so strongly relies cannot, in their Lordships 
opinion, weigh very heavily. It must be recollected that it is met not merely by 
the story of tS97] the inference drawn by a pundit from the horoscopes of the 
husband and wife (a circumstance which, if it really occurred, might have bUd 
considerable force upon superstitious minds), but also by the fact that 
Hullodhur and Jumoona had lived together as man and wife for a good many 
years before the final adoption without having issue. 

Their Lordships must, therefore, deal with this case on the assumption 
that the fact of the defendant’s adoption has been established. 

Thejjuestion \^hether suck an adoption is valid in law is of greater 
difficulty* and, being one of general application, of far greater moment. It was 
in order to consider more fully the authorities cited ui)on this point that their 
Lordships reserved their judgment. • 

The objection to the adoption is that it was one of a very distant relation, 
not even within the class, of Hullodhur’s sapindas, made in violation of the pre- 
ferential right of Dinobundhoo, the only son ofduggunnath, who was Hullodbur’s 
brother by the whole blood, to be adopted. 

The plaintiff relies mainly upon certain texts of the Dattaka Mimansa, and 
the Dattaka Chandrika, of which the former is considered by the Benares school, 
to be the more authoritative treatise on the subject of adoption. 

The texts chiefly insisted upon are the 28th, the 29th, the 30th, ^he Slst, 
and the 67th slokas or paragraphs of the second section of the Dattaka Mimansa; 
and the 20th, the 21st, the 22nd, the 27tb, and the 28th paragraphs of the first 
section of the Dattaka Chandrika. 

It is unneces8ary*to set out Uiese at length, because it may be ebneeded that 
they do in terms prescribe that a Hindu wishing to adopt a son shall adopt tha 
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^ son of his whole brother, if such a person be in existence and capable of adop- 
tion, in preference to any other person ; and qualify the otherwise fatal objection 
to the adoption of an only son of the natural father, by saying that, in the 
case of a brother’s so,n, he should, nevertheless, be adopted in preference to any 
other person as a Dtoyamiishyana, or son of two fathers. 

The grave question, however, that arises in this case is [598] whether the 
injunctiotis just referred to are merely binding upon the consciences of pious 
Hindus as defining what they ought to do, or so imperative as to have the 
force of laws, the violation whereof should be iield in a Court of Justice to 
invalidate an adoption which has otherwise been regularly made. 

Before considering this question, their Lordships think it right to observe 
that the two propositions just stated, or at least the last of them, may well 
be qualified by the incontestable fact that Hullodhur was separate in estate 
from his brother Juggunnath. The whole of the law supposed to attirrii the 
necessity of adopting a brother’s son seems to liavo been deduced by the ancient 
commentators with what logical sequence it is unnecessary to consider, 
from a text of Menu, whicii says: — “If one among brothers of the whole 
blood be possessed of male issue, ^Vlonu j>ronounces that they all are 
fathers of thK‘ same by means of that .son.” The direct consequence of 
this might well be that in an undivided family (iho normal state of a Hindu 
family) the neuhew, without further act of alliliation, would effectually perform 
the funeral obsequies of his uncle, whoso share in the joint family property, in 
the absence of male issue, would pass to his coparceners by survivorship. Rut 
in the case of a separated Hindu, the right of performing his obsequies, with 
the consequent right of succession, is, in the absence of male issue, in his widow, 
or, failing her, in his daughter and daughter’s issue. Again, to constitute a 
ifilTyamushyana there must he a special agreement betwooen the two fathers to 
that effect ; or the relation must result from some of the other circumstances 
indicated by Sir William MacNaghten at p. 71 of his Principles and Precedents. 
And he there states the consequences to be different from those of an ordinary 
adoption, inasmuch as the children of the adopted sons would revert to their 
natural family. IJence tlio adoptive father fails by sucli an adoption to 
perpetuate his own line of male succession, — a circumstance wliich renders the 
consent of divided brothers lo such an adoption the more improbable. In the 
present case there is notliing to show, and it is unreasonable to presume, that 
Hullodhur [599] would have been content to receive, or Juggunnath would have 
been willing to give, the only son of the latter in adoption. And the presence of 
the name of the latter on some of the documents which describe the defendant 
as the adopted son of Hullodhur, is some evidence tiuit Juggunnath recognized 
that adoption as valid. Moreover, for aught that appfaars in the cause, 
Denobundhoo may at the date of the adoption have become from age, marriage, 
or other like objection, iucapalile of being adopted by his uncle. 

Reverting, however, to the general question whether the omission to adopt 
a brother’s son is an objection which at law invalidates an adoption otherwise 
regularly made, and so destroys the civil .status of tlio person thus adopted, even 
after, as ki this instance, years of recognition, their Lordships have to observe, in 
the first place, frhat they have been referred to no case in wdiich a Court of Justice 
has so decided. The nearest authority of the kind is that of Ooman iJxdt v. 
Eunhia Singh (3 SeL Rep., 144). That case arose in a district governed by the 
Mithila law.^ The plaintiff claimed, under an adoption by his maternal grand- 
father, not in the dattaka, but in the kritrima-fonn, which is recognized by the 
Mithila law, to dispossess the nephew and heir of that grandfather from the share 
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of the latter in a joint famih eState. Various objections, besides the one in 
question, were taken to the adoption ; the case, a^ter the fashion of those days, 
went from one Judge of the Sudder Court to another, who consulted diiferent 
pundits and came to conflicting decisions, Jjut ultimately the suit was dismissed. 
The marginal note no doubt says : “According to the Hindoo law, while a 
brother's son exists, the adoption of any other individual as a son either in thh 
dattaka or kritrima form of adoption is illegal.” But the force of this note is 
very much weakened by the fact that Sir William MacNaghten, who, being the 
Editor of the Reports, was probably the author of it, afterwards, and with a 
full recollection of the case, wrote the passage which will he presently cited. 
The decision itself was merely on an alleged adopt i'i^n in the kritrima foiyn, 
which, in its inception and consequences, is very distinguishable from one in 
which the natural father [600] parts with his son in the full faith that he will 
be effectually and for all purposes received into his new family, and acquire 
therein the rights which he absolutely loses in his own. The son adopted in 
the kritrima form retains his rights of inheritance in his original and natural 
family. « 

The general question seems to have been considered hy Sir Thomas Strange, 
Mr. Colebrooke, and other text-writers of eminence. 

Sir Thomas Strange, after recapitulating the rules wljich cMght to guide 
the discretion of tlie adopter, including the authorities on which the plaintiff' 
relies, says: “ But the result of all the authorities upon this point is, that the 
selection is finally a matter of conscience and discretion with the adopter, not 
of absolute proscription, rendering invalid an adoption of one not being preci.sely 
him who upon spiritual considerations ought to have been preferred.” And hy 
his references to the cases collected in the second volume he shows that 
Mr. Colebrooke and, more strongly, Mr. Ellis were of this opinion. 

Again, Sir William MacNaglitcn, just after referring to the case of Oman 
Dutt, deals with the question thus: — “Jt would a])pear, however, tliat 
according to the law of Bengal and elsewhere where the doctrine of the 
Dattaka Chandrika is chiefly followed, and whore the doctrine of factvm valet 
exists, a brother’s vson may he superseded in favour of a stranger; and even in* 
Benares, and in the places where the Miniansa principa.lly obtains* and wliero 
a ])rolhbitory rule ha5 in most instances the effect of law, so as to invalidate 
an act done in contravention thereto, the adoption of a brother’s son or other 
near relative is not essential, and the validity of an adoption actually made 
does not rest on the rigid observance of tliat rule of selection, the choice of him 
to be adopted being a matter of discretion. It may be held, then, that the 
injunction to adopt one’s own sapinda (a hrothfjr’s son is the first), and failing 
them, to adopt out of one’s own gotra, is not essential so as to invalidate the 
adojition in the event of a departure from the rule.” (Principles of Hindu 
Law, p. 68.) 

It may be further observed that even Mr. Sutherland, in his Synopsis (see 
Stokes’ Codes, p. 666) says : “ But though Nandita [601] Pandita extends 
this principle (/./?., that proximity of kindred ought to determine the 
choice of an adopted son) with elaborate minuteness, it cannot be regarded 
as a rigid maxim of law, vitiating the adoption of a remote when a near 
kinsman, or of a stranger, when a relative may exist. The right, however, 
of a whole brother's son to be adopted in preference to any other person, where 
no legal impediment may obtain, seems to be generally admitted, and may be 
regarded as a received rtile of law.” It is not easy to see upon what grounds 
the distinction here taken rests, ti what the Dattaka Mimansa enjoins is to be 
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taken as imperative, and having the force of law, the language of the 74th Article 
of the second section, which deals with the duty of selection where there is no 
brother’s son, seems to be hardly less imperative than that of the Articles 
which affirm the preferential right of t-he brother’s son. 

It .was urged at the Bar >that the maxim quod fieri non debuit factum 
valett thQugh adopted bv the Bengal school, is not recognized by other schools, 
and notably by that of Benares. That it is not recognized by those schools in 
the same degree as in Bengal is undoubtedly true. But that it receives no 
application except in Lower Bengal is a proposition which is contradicted not 
only by the passage already cited from Sir William MacNaghten’s work, but 
by^the decided cases. Thb High Court of Madras in Chinna Gaimdan v. Kumara 
Gaundan (1 Mad. H. G. R., o4), and the High Court of Bombay in the case of 
Bajc Vyaiihatrav v. Jayavantrav (4 Born. H. C. R., A. C., 191), acted upon it; 
and that upon the question of the adoption of an only son of his natural 
father, on which the High Court of Calcutta, in the case of liajah Upendur 
Lall Boy v. Banee Bromo Moyce (10 W. R., 847), has ’refused to give effect to 
it, considering that particular prohibition to be imperative. 

Their Lordships feel that it would he highly objectionable on any but the 
strongest grounds to subject the natives of India in this matter to a rule more 
stringent thauithat enunciated by such text- writers as Sir William MacNaghten 
and Sir Thomas Strange. Their treatises have long been treated as of high 
[602] authority by the Courts of India, and to overrule the propositions in 
question might disturb many titles. 

Upon a careful review of the authorities, their Lordships cannot find any 
which would constrain tliem to invalidate the adoption of the defendant, even 
if it were more clearly proved than it is, that Hullodhur Dass could have 
adopted Dinobundhoo, the only son of his brother. They will, therefore, 
IS&cnhly advise Her Majesty to affirm the judgment of the High Court and to 
dismiss this appeal with costs. 

xippeal dismissed. 

Agents for the Appellants : Messrs. Watkins and Lattey. 
t Agent for tlie Respondent : IMr. T, L. Wilson 


NOTES. 

[HINDU LAW— ADOPTION— STRIDHAN. 

I. ADOPTION-WHO MAY BE ADOPTED— 

(a) The texts of a positive character on this point have not the force of law 
The fact that there are nearer kinsmen and the adopter is related remotely does not 
matter ;-(187fi) 3 OaJ., 587 ; (1886) 9 All., 253. 

Adoption of an aaaqotra valid : — (1885) 10 Bom., 80. 
ii. Even if there be nearer kinsmen : — (1885) 10 Bom., 80. 

(5) Even in respect of negative prohibitions, the following have been declared merely 
recommendatory 

1. Adoption of an only son : — (1899) 22 Mad., 396 P. Ct • 

ii. Adoption of the eldest son (1883) 7 221 ; k'Gal., 365. See oaees infra 

under heading Adoption^ Factum Vedpt, 
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II. ADOPTION— FACTUM VAIjET— ' 

(a) The maxim of factum vaM is applioable except as to rales prescribing tl^e capacity to 
(1) take in adoption, (2) to give in adoption, and (3) to bo given in adoption. 

Adoption ill violation of these excepted rules IS void ; — (1881) 9 All., 263 at 296; 
• (1879) 3 Bom., 273. * > 

{b) The maxim has been applied to uphold 

i. the adoption of an only son : — (1899) 22 Mad., 398 ; 21 All., 460 affirming (1892) 

14 All., G7 P. B. ; (1894) 19 Bom., 428 ; (1886) 11 Mad., 43 ; , 

ii. the adoption of a son whose father the adoptive m(^thcr could not have married 

(Extension of Nanda Paiidita) : — 

(1897) 22 Bom., 973 — adoptive mother’s brother’s son ; 

(1904) 27 All., 417 '-2 A. L. J., 36 — adoptive mother’s brother’s grandson ; 

iii. the adoption even when the mother of the boy was daughter of a gotraja sapinda 

SIX degrees removed (and could not have been married) : — (1899) 24 Bom., 473; 

iv. the adoption of other than nearest kinsman or sapinda : — (1878)3 Cal., 537; 

(1885) 10 Bom., 80; 

V. the adoption of the oldc.st son : — (1883) 7 Bom., 221 ; (1877) 2 Cal., 365 ; 

VI. inquiry into motives of the adopting widow have accordingly been held irrele- 
vant (1896) 22 Bom., 658. 

(c) The maxim has not been applied to relax the test of marriageability of the adopter 
with the natural mother of the boy : — 

i. (1899) 21 All., 412 reversing (1895) 17 All., 294 — mother’s sister’s son. 
li. (1879) 3 Bom., 273 — daughter’s son. 

iii. Bui (1899) 24 Bom., 473 — is opposed to this exception. 

III. HINDU LAW- THE MAXIH OF FACTUM VALET— 

On the scope and limits of applicability of this maxim, see in addition to this case : — 
(1899) 22 Mad., 808 ; 21 All., 400 at 487 ; (1899) 21 All , 412 reversing (1895) 17 All., 294 ; 
(1886) 9 All., 253 (290) : (18SG) 11 Mad., 43; (1885) 10 Bom., 85 (86) ; (1879) 3 Bom., 273* 
(293); (1876) 12 B. H. C., 362 (398). 

lY. AUTHCURITY OF TE*XT-WRITEK8— 

In addition to this case, sec 

i. (1899) 24 Bom., 473 (Nanda Pandita). 

ii. (1899) 21 All., 412. 

iii. (1892) 17 Bom., 114 (Smriti Ohandrika). 

Y. DWAMUBHYAYANA FORM OF ADOPTION— 

(а) Not obsolete : — (1895) 21 Bom., 105 ; answering query in (1894) 19 Bom., 428 at 454. 

(б) Whether the brother is divided or not : — (1895) 21 Bom., 105. 

(c) Widows also may exercise the power ; — (1901) 26 Bom., 537. 

(d) For form and consequences of such adoption ;— Sec (1904) 26 All,, 472. 

VI. SUCCESSION -COMPETITION OF DAUGHTERS— 

(a) Competition in respect of daughter’s succession in the Benares school has regard not 
to spiritual benefit (as in Bengal, whereby childless widows are excluded) but to 
indigence :— 3 B. H. 0., 6 ; (1878) 3 Cal., 687 ; (1880) 3 Mad.. 265. 

(5) Consequent on spirftual benefit playing no part in daughter’s suooessioni unohastity 
has been held no bar to her taking ; (1879) 4 Bom., 104. 
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As for the heritable rights of a prostitute in this competition; See (1907) 31 Bom., 495. 

(c) The fact that, at the first opening of succession, certain daughters were excluded is no 

bar to their taking on the decease of those that took : — (1910) 32 AIL, 814. 

(d) The daughter’s son is not the hgir after the daughter but such other daughters as 

there may b& (1886) 8 AIL, 365. 

(e) bo the nature of the estate taken by the daughters '• —See (1871) 6 M. H. G., 310 ; 
(1875) 16 B. L. R., 10 (24).] 
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The 14th February and 12th March, 1878, 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
Sir R. P. Collier. 


Seth Gokul Dasf. Gopal Dass fPlaintiflF 

versus * 

Murli and Zalim, Heirs of Tarapat Defendants. 


« [:=^6 1. A.78 2C. L. R. 166] 

[On Appeal from the Court of the (Judicial Commissioner, Central Provinces.] 


Interest mi Decrees — Indian Contract Art, s. 20 and s. 28, cl. 2, Mistake of 
Fact and of Laic — Error in Statement of Account. 

Whore a decree is silent as to future interest, interest cannot be recovered by proceedings 
in execution of the decree, but it may be recovered as damages by a separate suit. 

^ Whore the property of a judgment-debtor had been attached in execution for a sum claimed 
t^Do due under a decree but which sum in fact included interest not awarded by the decree, 
held, that an agreement, whereby the debtor obtained the release of his property on condi- 
tion of paying by instalments the entire amount olaiined inclusive of the interest, was not 
unlawful and void under cl. 2, s. 23* of iho Indian Contract Act ; and that the mistaken belief 
of the parties to the agreement that interest could be recovered by proceedings in execution 
was not a mistake of fact rendering the agreement voidable under s. 20f of that Act. 


In a written agreement by a debtor to pay his debt by instalrncdts, securing the payment 
by a mortgage of land, the amount of the debts was erroneously stated to be greater than it 
actually wa.s. In a suit on the agreement, held, that such an error was ground for reforming 
the accouwt, but not for setting aside the agreement. 


[603] This was an appeal from a decree of the Judicial Commissioner of 
the Central Provinces dated the 7th September 1875, affirming a decree of the 
Commissioner of Jubbulpore dated the 12th March 1875, which in turn affirmed 
a decree of the Deputy Commissioner of Jubbulpore dated the 24th November 
1874, which dismissed the suit brought by the present appellant as plaintiff. " 


What considerations and 
objects are lawful and what 
not. • 


•(Sec. 23 : — The consideration or object of an agreement is lawful, unless— 
it is forbidden by law ; or 

is of such a nature, that, if permitted, it would defeat 
the provisions of any law ; or 
is fraudulent ; or 

involves or implies injury to the person or property of another ; or 
the Court regards it as immoral or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement of which the object or consideration is unlawful, is void.] 

Agreement void where t[Ssc. 20 Where both the piyrbies to an agreement are 
both partieiAixe under mis- under a mistake as ^ a matter ot fact essential to the 
take as to matter of fact, agreement, tihe agreement is void.] 
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The whole facts of the case and the questions raised for decision are fully 
disclosed in thdir Lordships’ judgment. , 

Mr. Leith, Q. C., and Mr. T, B, Norto^i appeared for the Appellant. 

The Respondents were not represented. ’ . 

The judgment of their Lordships was delivered by * 

Sir B. Peacock.- This is an appeal from a decree of the Judicial Com- 
missioner of the Central Provinces of India, in a suit instituted by the api^ellant 
against the respondents in the Court of the Deputy Commissioner of Jubbulpore, 
for the foreclosure of a mortgage. * * * 

The following are the circumstances under which the mortgage was 
executed : — On the 27th June 1859, the appellant obtained a decree in the 
Court of the Suddor Ameen of Jubbulpore against Tarapat J^itel, nialguzar of 
Khairi, the father of the tlefendants, for the sum of 9,413 rupees, 15 annas and 
3 pies, bein^the balance of principal and interest due upon a bond executed by 
Tarapat, and the costs of suit. The decree was silent as to tlie payment of 
future interest on the amount decreed. By the bond upon which the decree 
was obtained, it was expressly stipulated that interest should he paid at the 
rate of 1 per cent, a month. 

Between the date of the decree and the 27th June IBGo, the plaintiff 
endeavoured, on several occasions, to obtain payment of the amount decreed, 
and did in fact realize portions of the amount uiid(3r two several executions. It 
is unnecessary to enter into any ‘details of the proceedings adopted by the 
plaintiff’, or of the litigation which ensued upon them. It is sufficient to state 
that, in their Lordships’ opinion, no laches can be imputed to the plaintiff in 
endeavouring to enforce the decree. — 

[604] In February 1865, the plaintiff applied to the Court of the Deputy 
Commissioner of .Tubbuli>ore against the defendants and their father, Tarapat, 
for an attachment and sale of their rights in the village of Khairi in execution 
for the sum of Rs. 13,498-9-9 claimed to be due under the decree. 

That sum included interest on the amount of the decree calculated up to 
the 14th October 1863, after giving credit for payments made on account. 
Upon that application the defendants and their father were ordered to be 
summoned, and upon their non-appearanco an order was made on the 25th July 
1865, for the attachment of their proprietary rights in the village, and for 
the sale thereof by public auction, after due notice according to ss. 248 and 
249 of Act VIII of 1859.. 

On the 3rd August in the same year, orders were issued that the requisite 
notifications, according bo s. 249, be issued, and that the sale of the right aqd 
interest of defendants in the village of Khairi should take place on the fortieth 
day from that date. 

On the 4th, the present defendants presented a petition to the Deputy 
Commissioner praying to be relieved from liability for the plaintiff 's claim, and 
that the attachment might be removed from the village. Upon that petition an 
order was passed refusing to alter the order already made, and stating that as 
the defendants had failed to appear on the date appointed for hearing, the case 
halfi been disposed of in their absence, the reason why they had, absented 
themselves not having Been explained. From that order they appeti^ to the 
Commissioner, and their appeal was rejected. 
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On the 18th September 1865, the mortgage upon which the suit was brought 
was executed. It was by conditional sale, and is in the following words : — 

Seth Khuealchand and Gokuldass, of Jubbulporo, plaintiffs v. (1) T^rapat, (2) Murli- 
dh;ir, (3) Zalim Singh ,^patels, residents, afid malguzars of the village Khairi, Pergunnah 
^atan, defendants. , 

« Claim. 

Execution of decree for Rs. 13,498-9-9. 

* 

Wo, Tarapat, Murlidhar, and Zalim Singh, patois and residents of Monza Khairi, 
defendants, are the writers of this agreement. 

• [ 608 ] ** The plaintiffs Above-named having taken out execution of a decree for the 
sum above-mentioned, and applied for attachment and sale of the village Khairi, the 13th 
September 1835 was first appointed as the date for the sale of the village in accordance with 
orders from the Judicial Commission or. Subsequently the 18bh of the said mouth had been 
fixed as the date for sale, in liquidation of a sum of Rs. lG,49S-9-8. 

" Wo have now brought the plainLiffs to terms, and having gone into the accounts, we 
agree to pay plaintiffs as principal, interests, costs, and future interests on tlAs decree, in all 
19,000 Government sicca rupees. 

Of this wo hav^caused 5,000 rupees to be paid by Naraindas and Raghoonath. This 
leaves a balance of 1A,000 Government rupees, which we agree to liquidate, paying no 
interest, by yearly instalments as detailed below ; and until the liquidation of the whole 
amount due, wo hereby mortgage or conditionally sell the village iu question, the condition 
being that, in the event of our failing to pay any one of the instalments agreed upon, the sale 
of the village shall become absolute ; we and our heirs would thou forfeit all proprietary rights 
in the village, and such rights would be traiisfc]*red to plaiiiUds, to be theni'C'forwiird 
enjoyed by them and their descendants. Should, however, the lailuro on our pan i«) pay the 
instalment in arrears be attributable to unfavourable seasons, &c., the said instalments will 
^ 2 |^payable next year, and will bear interest at 1 per cent. 

Should the payment m arrears be not made in the next year along with the one dun for 
that year, the sale of the village will bo considered absolute. The terms of this deed of sain 
would be binding on our heirs and representatives also, and so long as the money due to 
plaintiffs remains unpaid, the village shall not be transferred by us to any one else ; any such 
transfer, if made, shall bo held to be illegal. 

“ We relinquish all claims to any money which the plaintiffs may have recovered at the 
time of the sale becoming absolute. ” 

The details of the instalments were for the payment on the 15th Aghan, 
Sambat 1922, corresponding with the year 1865, of the 8um of 2,000 rupees, 
and on *Jeth 15th in each of the following twenty years, of the sum of 600 
rupees, making a total of 14,000 rupees. 

[606] On the same 18th September 1865, Tarapat, the father, each of the 
defendants and the plaintiff respectively, made the following statements, 
viz . : — 

“ Tarapat, defendant, son of Mahadeo, caste Koormce, aged 50 years, malguzar, resident 
of Khairi, states on solemn affirmation ; — 

“ ‘ Wc have effected a settlement of his claim with the plaintiff by hypothecuiing our 
village, and fixing instalments for the liquidation of the same, and beg that our village be 
relcaso^from attachment.’ 18th September 1865. 

" Murli, defendant, son of Tarapat, caste Koormee, aged 28 years, resident of Khairi- 
malguzar, states on solemn affirmation : — 

** * Having efieotod a settlement of bis .'slaim with the plaintiff by fixing iDstalmeDt8*for 
its Uquidatipn, I beg that the village be released from attachment. We havo hypothecated 
onr village as a guarantee for the liquidation of plaintiff’s claim.’ 18th September 1865, 

• 
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“ Zalim, defendant, son of Tarapat, caste Koormec, aged 21 years,* resident of Khairi 
malguzar, states on solemn affirmation ; — 

We have fixed instalments for the payment of the plaintiff’s claim, and beg that our 
village bo releafifed from attachment. Wo ha?e mortgaged our village to plaintiff.’ 18ih 
September 18fi5. 

• • • 

“ Beth Khusalchand, son of Sawarm, aged 62 years, caste Maheshree, residenbof Jubbul, 
and amahajun by profession, states on solemn affirmatioTi : — 

“ ‘ I have taken out execution of a decree .against Tarapat, Murli, and Zalini^and their 
village was about to be sold. The defendants have, however, made an ami-cablc arrangement 
for the liquidation of my claim by agreeing to pay instalnn yts, which 1 have approved. I 
have no objection whatever, and T beg that the arrangements bo sanctioned by the Court, *ind 
the village released from attachment. The defendants have hvpotheciiti'd the village, and T 
wish that it should remain so hypothecated and the case l)e struck oil the tile.’ 18th 
September 1865.” 

Tho niortgagn was on the same day presented by the defendants to the 
Pixtra Assistant Commissioner, who forw^ardrid the case to tho Court of the 
Deputy Commissioner, who thereupon, on the 19th September 1865, ordered 
that the kisthandi be sanctioned and the case struck off the file as completely 
disposed of. 

The defendants continued to pay the instalments under t lie mortgage up to 
15th Jeth, 19‘29, hut failed to pay the instalments wdiich fell due in Sampat 
19»{0 and 19-11, whereupon the plaintiff', [6073 on the 21tli October 1874, filed 
his plaint and prayed for a decree for 7,800 rupees, tho amount of the 
instalments remaining unpaid, with a proviso tliat in the event of tho same not 
being paid up witiiin one year, the rights and interests of tho defendants and 
their deceased fatlier in the village in question bo transferred to plaintiff, the 
transaction lieing then considered as one of an absolute sale. 

Tlie defendants in their written statement alleged, amongst other things, 
that in June 1859 a money-decree for Rs. 9,413-15-;! was passed against Tarapat, 
their father, and that future interest on the decree was not allowed ; that the 
plaintiff, however, fraudulently went on executing the decree with interest, and 
eventually, in September 1865, induced Tarapat and the defendants to execute 
the deed sued on, by dishonestly concealing tho fact that future interest had 
not been decreed. 

They also stated that they were ignorant people, and that they executed 
the deed under a mistake of fact, i c., under the impression that futurfe interest 
had been deci’eed as rejiresented by the plaint.itT ; that, at the time when the 
deed was executed, only Rs. *3, 798-4-9 w^as due under tlie decree, and that the 
defendants werd minors*at tho time of the execution of the deed. 

Tho plea of minority was found against the defendants, hut the Deputy 
Commissioner dismissed the plaintifiT’s suit with costs, upon the ground that 
the claim was based on an illegal contract. IIo held that even if the plaintiff 
had aright to demand the sum of Rs. 13,498-9-9 for which execution had been » 
awarded, there was not sufficient explanation as to how that amount was 
increased to 16,498 rupees ; and further, that even if, as the plaintiff’s counsel 
had suggested, the plaintiff, in making up the accounts with defendants, added 
interest for the period from October 1863 to the day fixed fo’* the sale of the 
village in execution, that alone was sufficient to vitiate the contract, for in the 
view of the Deputy Commissioner, it w^as evident that the plaintiff was well 
aware that he had no*real claim to interest. But he went further, and held 
that the plaintiff was not entitled to any interest on the decree ; that 4,320 rupees 


109S 



lh.E. 8 Gal. 608 


SETH G0B:UL DASS GOPAL DASS V. 


only were due and that the plaintiff by concealment of facts regarding |he 
amount dug, and by [608] misrepresentation of facts, as shown by the pro- 
ceedings in the original case, and the application for execution for 3,000 
rupees in addition to the 13,498 rupees, were sufficient grounds fbr considering 
that the transaction^ out of which the contract grew were unlawful. 

Upon appeal, the Commissioner was of opinion that there was no sufficient 
evidence. of concealment, but that there was misrepresentation, with regard to 
defendant’s liability to interest within the meaning of definition 1, s. 18", of 
the Indian Contract Act, IX of 1872. He further held that the bond was 
nothing more than a kistbandi ; that no new consideration for it was given ; 
that if the parties had arranged that effect should be given to it by the executing 
Court, it would have been pronounced invalid, as it altered the terms of the 
decree by the addition of interest, which could not be done even with consent 
of the parties. He therefore hold that tlie contract was illegal and void under 
cl. 2, s. 23, of the Indian Contract Act, and dismissed the appeal with costs. 

A special appeal was preferred to the «1udici‘il Commissioner, who dismissed 
it with costs, on the ground that the deed was voidable under s. 20 of the 
Indian Contract Act, inasmuch as both parties were under a mistake of fact 
essential to the agreement expressed in it. Their Lordships are of opinion 
that there was no sufficient evidence to prove a fraudulent misrepresentation or 
concealment of facts on the pari of die plaintiff. There was, no doubt, a mis- 
take of law on the part of the defendants in supposing that execution could be ^ 
issued for interest upon the amount decreed from the date of the decree to the 
date of realization, no such interest having been awarded by the decree. But 
that mistake appears to have been common not only to the plaintitf and the 
defendants, but also to the Assistant Commissioner by whom the order of the 

July 1865 was made for the attachment and sale of the village in execU' 
tion for the sum of Rs. 13,468-9-9. Indeed, until the Full Bench ruling of 
the High Court of Bengal in Sentember 1866 in the case of Mosoodtm Lall v. 
Bekaree Singh (B. L. R., Sup. Vol., 602 ; s. C., 6 W. R., Mis. App., 109), 
the principle of which was upheld by the Judicial Committee in the 
[609tcasei7f PilUu v. Villai (15 B. L. R., 383 : s. c., L. R.,2 Ind. App„ 219), 
there were conflicting rulings ujjon the point whether interest upon a decree 
could be levied in execution when the decree was silent aaito subsequefit interest 
on the amount decreed. 

In that uncertain state of the law, the defendants not having appeared to 
show cause, an order was in fact made for the attachment and sale of the 
village in execution for tiie sum of Rs. 13,496-9-9, *whiyh incl\]|^ed interest on 
the decree. No appeal was preferred against that order, nor were any other 
proceedings adopt^ to set it aside. It remained in force up to the time of the 
mortgage, and the village had been actually attached, and was liable to be sold 
under it if the egm promise had not been effected and the mortgage executed. 
Their Lordships are of opinion that the mortgage was not invalid either upon the 

18:-Migrepresentation means and includes — 

(1) the ^sjtivc assertion, in a manner not warranted by the information of the person 
making it,* of that which is not true, though he believes it to be true ; 

(2) any breach of duty which , without an intent to deceive, gains an advantage to the 

person committing it, or any one claiming under him, by misleading another to his 
prejudice, or to the prejudice of any one claiming under j^im ; * 

(3) cau^ng, however innooently, a party to aivigreement to make a mistake os to the 

substance of the thing, which is the subject of the agreement.] * 
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grirands stated by the Commissioner or upon that stated by the Judicial Com- 
mmioner. It appears to have been executed by way of compromise, after an 
examination of the accounts at which the father Tarapat was present ; and it 
does not appear to their Lordships that, subject to what will hereafter be said as 
to a sum of 3,000 rupees, part of the money secured, the plaintiff gained any 
unconscibnablo advantage by the transaction ; for although he was not strictly 
entitled to an execution for interest calculated for a period subsequent to the date 
of the decree, there seems to be no reason why he should not have recovered 
interest as damages in an action upon the decree if he and the Court which issued 
the attachment had not mistaken his remedy. It is not necessary to refer to the 
English decisions bearing upon the subject of recovering by action interest uppn 
a judgment which cannot be levied by execution. In the case of Pillai v. Pillai 
(15 B. L. K., 3B3 ; S.C., L. R., 2 Ind. App., 219), to which reference has 
already been made, the Judicial Committee, in reference to the question of 
levying interest upon a decree where the decree was silent as to future interest, 
stated expressly that questions of that nature might be raised by separate suit. 

It may*he remarked that the rate at which interest was calculated for the 
period between the execution of the mortgage [610] and the times fixed for the 
payment of the instalments was extremely low. 

It appears, however, to have been assumed that the sum for which 
the village was liable to be sold in execution was not Rs. 13,498-9-9, but 
Rs. 16,498-9-8. 

The recital in the mortgage is, “ Subsequently the 18th of the said month 
had been fixed as the date for sale in liquidation of a sum of Rs. 16,498-9-8.” 
As to this the Judicial Commissioner says ; “ In the first Court’s judgment 
the larger sum of Rs. 16,498-9-8 is referred to as entered in one of the processes 
of execution, vi?;., ‘ the notice of sale,’ but the extant record of pvoceedi^oS 
nowhere mentions such a sum. If such a sum was ever entered in such a process 
it must apparently have been only through a clerical error.” Although there 
does not appear to have been any wilful misrepresentation in this respect by 
the plaintiff, their Lordships are of opinion that there was no authority under 
s. 249 of Act VI 11 of 1859 for increasing the amount for which the village 
was ordered to be sold in execution from 13,498 rupees to 16,498 rflpees ; that 
the addition has not teen satisfactorily explained ; and that the deed ought to 
be reformed by disallowing the additional sum of 3,000 rupees. This will reduce 
the sum secured by the mortgage by 3,000 rupees, and a proportionate part of 
the sum allowed for future interest during the period stipulated for payment by 
instalments, which may be taken in round numbers as together amounting to 
3,480 rupees. Deducting 3,480 rupees, and the eight instalments of the 14,000 
rupees which hrfve been paid, amounting to 6.200 rupees, from the total amount 
of 14,000 rupees secured, there remains the sum of 4,320 rupees to be paid by 
tlie defendants to the plaintiff in order to redeem the^ above-mentioned village. 

Their Lordships will, therefore, humbly advise Her Majesty that the 
decrees of the three lower Courts be reversed ; that in the event of the defend- 
ants paying to the plaintiff the sum of 4,320 rupees, together with the costs of 
the plaintiff in the three lower Courts, within one year from the timj of the 
service upon them of notice of such order of Her Majesty in Council as 
shall be made in this appeal, or in the event of their paying into the 
Court of the Deputy Commissioner of Jubbulpore within that [611] period 
thb said sum of 4,3SS0 rupees, together with such costs as aforesaid for 
the use of the plaintiff, the sai^ village shall be freed and discbsirged from 
the said mortgage ; but that in the event of the said sum of 4,320 rupees 
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together with such costs as aforesaid, not being paid to the plaintiff by the defend- 
ants, or paid by them into the said Court for the use of the plaintiff within^he 
period aforesaid, the said mortgage and conditional sale shall become absolute, 
and all the right, title and interest qf the defendants in the said village shall 
be transferred to anfi vested in tlie plaintiff ; and in order that due notice of 
5uoh order in Council shall be given to the defendants, their Lordships will 
further advise Her Majesty that the plaintiff be ordered to lodge the said decree 
of Her Majesty in Council in the Court of the Deputy Commissioner of Jubbul- 
pore, in order that notice thereof may bo given to the defendants in due course, 
and that the [flaintiff do also deposit in the said Court such an amount as 
may. be required to defray the costs of serving upon tlie defendants notice of 
the said order. 

Considering the peculiar cii'cumstances of this case, and also the fact that 
the plaintiff has not succeeded to the full extent of his claim, their Lordships 
are of opinion that the respondents ought not to be ordered to pay the costs of 
this appeal. 

Agents for the Appellant : Messrs. Merriman, Pike, and Merrhhan, 


^ NOTES. 

[ 1. WHERE THE DEGREE IS SILENT— 

(а) Where the decree expressly reserves the ascertainment of mesne profits in execution , 

an amount in excess of prayer in plaint can be awarded: — (1882) 9 Cal., 112 (116). 
See also our Notes to 3 Cal., 161. > 

(б) Where a stipulation was made for interest after suit, it was enforced as not proceeding 

on any mistake : — (1884) 7 Mad., 400. 

(c) A new agreement with judgment debt as consideration may bo enforced even if satis- 
faction of that decree had not been ecrtnled (1884) 7 All., 12*1 (183), 

II. CONTRACT ACT-MISTAKE OF FACT AND OF LAW— 

(n) Mistaken belief of forfeiture of occupancy rights on remarriage is a mistake of law 
and not iclioved : — (1907) A. W. N., 197. 

(6) Contract under mistaken belief that under decree interest was liable to be paid, 
rcltcvcd against as the mistake was as to the private rights of the parties and as 
such a mistake of fact ” ; — (1904) 6 Bom. L.B., 417. 

N. B , — But it is thus directly opposed to this deoiaioii of the Privy Council, and cannot 
be regarded as authoritative.] 
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t 

[612] APPELLATE CIVIL. 


The nth January, 1878. 

PreseSit : ^ 

•Mr. Justice L. S. Jackson and Mu. Justice Kennedy. • 


Poran Sookh Ghunder and others Defendants 

versus • 

Parbutty Dossee Plaintiff. 


[- 1C. L. R 404 1 

Suit by jierson in possession of land to establish title — Declaratory decree — 
Act Vllf of s. I6i — Practice — Grounds of appeal taken in 
Argument — Specific Relief Act, 1 of 1877. 

The plaintiff in a suit to csUblish her lakheraj right lo lakheraj land, stated in her plaint 
that she was in possession of (pertain land by virtue of the will of her husbaffd ; that while in 
possession of the land, a suit was brought against her in the Small Cause Court for rent by the 
defendants, who obtained a decree ; and that there being no appeal against the decision, the 
lakheraj rights iii respect of the lands were consequently injured ; she therefore brought the 
present suit. 

Held, that such a suit was not maintainable, as tbo claim which the defendants setup 
was no longer in the condition of a more assertion or a claim for right, but had passed into a 
decree. 

Held, further, that in this case the plaintilT was not without a remedy, for if a further suit 
for rent be brought, she might file a suit and apply for an injunction to prevent the other 
party from proceeding so long as her suit was not disposed of and an absolute relief given her. 

Held, further, that although, as a rule, the Court will not permit grounds of appeal to be 
taken in argument which have not been taken in the memorandum of appeal, vet whore a 
decree comes before it which is upon its ver> face illegal, the Court is hounetto take up the 
point itself^and rectify tTie mistake. 

Semble per JACKSON, J. — That the plaintiff might, if m fresh suit for rent be brought, 
again raise the question of her lakheraj title, because the Small Cause Court has no power to 
determine finally a question of right. * 

The facts of this case were, as follows : — 

The defendants brouglil a suit in tlie Munsifs Court against the plaintiff to 
recover rent on certain lands in the plain tifFs occupation, and the amount sued 
for being less than Rs. 50, and the land being situated within the limits of the 
Katwa Municipality, the Munsif tried the suit in his jurisdiction of Small 
[ 618 ] Cause Court Judge, with which he was vested by (iovehiment, and gave 
judgment for the plaintiffs in that suit, the now defendants. The plaintiff then* 
brought the present suit, alleging that she was entitled to the land in question 

* Special Appeal. No. 647 of 1877, against the decree of Baboo Nobin Ghunder Qrangooly, 
Additional Subordinate Judge of Zilla East Burdwan, dated the 18th February 1876, revers- 
ing the decree of Baboo Promothonath Banerjce, Munsif of Katwa, dated the i28th March 187G. 

• t [Sec. 16 ; — No suit shall be open to objection on the ground that a merely declaratory 
^ decree or order is sought thereby, and it shall be lawful for 

t>eclaratory suit. the Civil Quarts to make binding declarations of fight, without 
granting consequential relief.] 
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under the will of her husband who had purchased it as lakheraj or rent>^e 
land ; and after setting out the proceedings in the Munsif 's Court, she concluded 
her plaint in these words : — " There being no appeal against the said decision, 
no measures have been taken ; consequently the lakheraj right in respect to the 
lakheraj land mentidned in the schedule has been injured, and therefore I have 
broughii (his suit for establishment of lakheraj right to the lakheraj land, and 
laid the claim at Hs. 94, the price thereof." 

Thd' defendants, amongst other things, contended that the suit would not 
lie, in that it indirectly sought to impeach the previous Small Cause Court decree 
which was final. 

« * 

The Court of First Instance overruled this objection, but upon the merits he 
found against the plaintiff and dismissed the suit. On appeal by the plaintiff 
this judgment was reversed, and tlie present appeal was thereupon preferred by 
the defendant. 

Baboo Mohini Mohun Boy for the Appellants. — This suit cannot be main- 
tained. It seeks a declaratory order in respect of the title to land in the 
possession of the plaintiff. It is also an illegal attempt to set aside a decree of 
the Small Cause Court which is final, and cannot therefore be impeached. 
[Jackson, J.' -You do not take this objection in your grounds of special 
appeal.] That is so, hut this is an objection which, if valid, goes to the 
jurisdiction of the Court which entertained the suit. This Court is therefore 
bound to give it effect. 

Baboo Sremath Doss with him Baboo Ileynchiinder Banerjee for the 
Respondent. 

The following judgments were delivered by 

^*^^Jackson, J. — It appears to us that the objection taken during the argument 
of this special appeal, although it was not taken in the memorandum of appeal, is 
a valid objection to the decision. The facts of this case are shortly these : (The 
learned Judge [614] stated the facts of the case as set out above, and having 
remarked that the particular question before the Court might not have been 
discussed the defendants in the Court of First Instance continued). — The 
defendants appeal specially bo this Court, and of course we are not only entitled, 
but bound to consider an objection which raises the question w^hether the plaintiff 
was entitled to maintain the suit and to obtain the decree which she asked for. 
It has be^n constantly ruled in this Court and in the other High Courts, and 
the law is stated in the case noticed by Mr. Broughton in his edition of Act VIII 
of 1859 — PadagalmQam Pillayy, Shanmugham Pillay (2 Mad. H.C.R., 333) — 
that a suit ought not to be maintained where **the plaintiff who merely seeks for 
a declaration of title is in possession." In bhe present case the plaintiff was and 
is in possession of the land to which she says she is entitled. But she says, 
‘'inasmuch as the defendants claim to be entitled to take rent from me in respect 
of these lands, and inasmuch as I claim to hold the land lakheraj, free from 
^payment of any rent, by that claim of the defendants, and by the fact that 
under such a claim they recovered a decree against me in the Small Cause 
Court, a cloud has been thrown on my title." And she alleges that as a 
justification for this suit. There are no doubt cases — I am speaking now of the 
state of the law before the Specific Relief Act was passed — in which a plaintiff 
has been allowed to say : — “ The defendant sets up a title, a mortgage or any 
other title, embodied in a certain document. I have accordingly brought the 
document into Cburt, and I call upon the Court to look into that dooumentffthe 
alleged mortgage, or whatever it might be, and to determine whether that is a 
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valid mortgage.** And if the Court held that the mortgage was not valid, 
then the mere invalidation of the document relied upop by th 9 defendant 
has been considered such relief as the plaintiff might properly ask for." 

In the present instance the claim which the defendant^ have set up is no 
longer ii) the condition of a mere assertion or a claim for right ; it has* passed 
into a decree. Consequently the plaintiff could not bring this suit for the 
purpose of setting aside the judgment of the Small Cause Court, and therefore 
no relief could be had in respect of that. It appears to me, therefore, that 
under the law as it stood before the Specific Belief Act was passed, the plaintiff 
could not maintain the present suit. It was suggested that in such circum- 
stances, unless such a suit as the present is allowed to l)e maintained, the plaintiff 
will be without a remedy. That, in the first place, is not a reason for allowing a 
suit to be ihaintained which the law does not allow. But in the next place, it 
does not seem that the plaintifl' is without a remedy, for it is quite conceivable 
that if a further suit for rent be brought, she might immediately file a suit in the 
Munsif’s Court and apply for an injunction to prevent tlie other party from pro- 
ceeding so long as her own suit is not disposed of and an absolute relief given 
her. It may also be, although I do not wish to express any positive opinion 
on the point, that the plaintiff before us may, if a fresh suit for rent be 
brought, again raise the same question, because the Small Causo«Court has no 
power to determine finally a question of right. But it is unnecessary to decide 
that point. All that I s(vy is that the present suit is not maintainable. I have 
the satisfaction of seeing that in addition to this ground there were other good 
grounds of defence which the defendants had in the present suit and which the 
Munsif found in their favour, so that if possibly the suit might come before us 
for trial on the merits, we might be inclined to reverse the judgment of the 
Lower Appellate Court also on other grounds. In both these appeals, therefore, 
the decrees of the Lower Appellate Court will he reversed and the decrees oLtbe 
Court of First Instance dismissing the suit will he restored with costs. 

Kennedy! J.-'- 1 entirely concur. As a rule, this Court will not permit 
grounds of appeal to be taken in argument which [616] have not been taken in 
the memorandum ; but where a decree comes before it which upon its very 
face is illegal, — a decree which goes beyond the power of tlio Court which passed 
it under circumstaneps of this sort, — I take it tliat this Court is bound to take 
up the point itself and rectify the mistake, and not allow itself to become 
an instrument to the commission of further mistakes. 


LI. 


Appeal allowed. 


NOTES. • 

RES JUDIOATA-DECIBION WHERE NO APPEAL PROVIDED BY LAW— 


(a) Question of title in Small Causes Court, being iiicidcntiil, not operative a.s rc& 
judicata (188(fl 2 All., 97 ; (1878) 3 Mad., 192 : (1892) 2 M. L. J., 36; (1893) 17 
Mad., 168 ; (1900) 4 C, W. N., 470 ; (1895) 18 Mad., 189. 


(b) Even whore subject-matter was the same, appealability was thought the test : — 
(1884) 9 Bom., 78 (the leading case) ; (1890) 16 Bom., ”l04 ; (1891) 15 Mad., Ill ; 
(1891) P. R. No. 20 ; (1892) 2 M. L. J.. 36 ; (1894) 18 Mad., 189 ; (J900) 24 Bom., ^ 
456 ; (1906) 29 Mad., 196 ; contra (1898) 26 Cal., 671 ; (1900) 28 Cal., 78. 


• See Fakir Chand v. Thakur Singh^ 7 B. L. R., 614 ; PrabJnna Kumar Sandyal v. 
Mathuranath Banerjee, 8 B. L. R., App., 26. The words in s. 15 of Act VllI of l869 are to 
be interpreted as giving a right to obtain a declaration of title only in tbos(' cases in which 
the Court could have granted relief, if relief had been prayed ioT—~Nilmony Singh Deo v. 
Khlee Churn Bhuttacharjee, 14 B. L. R., 382 ; see also Strimathoo Natchiar v. Dorasinga 
TevaP, 16 B. L. R., 88. 'fhe power of |he Court to pass declaratory decrees 4s now to be 
found in a. 42 of the Specific Relief Act (I of 1877). 
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(c) But seAf now, the legislative provision in the Civil Procedure Code, s. 11, expln. 
II^. — “For the purposes of this section, the competence of ft Court shall be 
determined irrespective of any provisions as to a right of appeal from the decision 
of such Court.” • 

. II. OKOUNDS OF ApVeAL MOT IM MBMORANDUH— 

See (1(180) 3 All., 884; (1891) IS All., 381. 
in. DEOLARATORT DECREE— 

may fee refused where other convenient remedies available ; — 

(1900) 28Cal,,492 ; (1889) 13 All., 17 P B. ; (1901) 27 All., 138 ; (1891) 14 Mad., 167. 
S* also (1882) S Cal. . 483J 


i 3 Cal. 616 ] 

The 2-Hh January, /^7<S. 

Present : 

Mr. JiTSTK’i: Kemp and Mr. Justice Morris. 


Koonj Behary Chowdhry and others Objectors 

* versus 

Gooool Chunder Chowdhry and another Petitioners. 


Certificate to collect dehts—- Questions of valuhty of alleged adoption ■ Title-- Act 

XXV 11 of ism). 

The Court will refuse to gr.vnt an application for c.erlific.ilo to collect the debts of an 
iuto.^atc who has Icendo.id forty years at the liiiKMjf making tlu' application, the presumption 
hoiiig that, owing to the operation of the law of limitation, there could be now no debts duo 
to him which could be recovered. 

A question of title cannot be jnclici.illy determined between parties, in an application 
under Act XXVII of ISfiO. Therefore, where the object of such an application was to obtain 
a judicial determination as to the validity of an alleged adoption. Held, that such a question 
could only bcllecided in a Civil Court. 

The appellants in this case, representing themselves as the* gyantees 
(cognates) of one Gournath Chowdhry. deceased, ajiplied, on the 26th of 
February 1875, for a certificate under Act XXVIJ of 1860, empowering them 
to collects the debts due to the estate of the intestate. At the time of making 
this application Gournath Chowdhry had been dead forty years. On the 
30th March 1875, a cross-application for a similarr certificate wa.s made by 
Tripura Sundari and Kheoina Sundari, being the widows*of one Gobind Chunder 
Chowdhry, the alleged adopted son of the widow of the intestate. The two 
widows, on the 3rd May 1875, also presented a formal petition of objection 
to the [817] application made by the appellants. The District Judge, after a 
protracted hearing, refused to grant the appellants’ application on the ground 
*that a primd facie case had been made out to show that Gobind Chunder 
Chowdhry had been adopted by Kalee Sundari Chowdrain, the widow of the 
intesta^t#. 

In the application made by the two widows, Tripura Sundari and Kbeema 
Sut^dari, the Court made an order granting them certificates under Act XXVII 
of 1860. The gyantee applicants api^aled in both cases to the High Court. < 

*MisoelBlii6oiic{ Regular Appeals, Nos. 36 an^ 37 of 187 V, against the order of 
J. B. VVorgan, Esq., Judge of Zilla Rajshabye, dated the SCah June 1876. 
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Baboo Grija Sunket Mookerjee for the Appellants. — The lower Court should 
have finally determined the question of adoption raised on this C8^e and not 
rested content with finding that only a pnmd facie case had been made out ; 

see Muasamut Anundee Kooer v. Bacheo Smgh (20 W. R., '476). 

» 

Baboo Sasibhoofion Diitt for the Respondents. — The ai)pellants ’ application’ 
was really meant to raise the question of the validity of the adoption, *and this 
could not be entered into in the present maoter. 

The judgment of the Court was delivered by , 

Kemp, J. — This is an application, not as tin*. -lud^e states ior a certificijfe 
to collect debts due to the estate of Kaleo Sundari Chowdrain, who had *no 
interest beyond a lifeinterest, but it is an application for a certificate under Act 
XXVII of I860, to collect debts due to the estate of the late (lournath Cbow- 
dhry. Now it is adinitten that Gournath Chowdhrv died in Auj<hran 1245, or 
some forty years ago. The application for a certificate on the pait of the 
appellants before us is on the footing that they are the qtfiiiitees of Gournath 
Chowdhrv, and there was a counter-application by two ladies, Tripura Sundari 
and Kheema Sundari, wlio allege that they are the widows of Gohind Chunder 
Chowdhry, the adopted son of Gournath Chowdhry, and that they represent 
the interest of his tvvo minor sons as their guardians. The Judge Tias examined 
a large [618] number of witnesses in this ease. Their examination appears to 
have lasted over twelve days ; it was then postponed foi’ a considerable period 
and resumed again. The examination of the witnesses extends over no less than 
114 pages of foolscap paper. Upwards of a 100 exhibits wesre filed, and the Judge, 
after entering into considerable argument as to whether certain sections of the 
Evidence .-^ct a])plied, as regards the admissibility or otlierwise of certain docu- 
ments, has come to the conclusion that a pnmd facie case has been made out 
in this case as to the alleged adoption of Gohind Cliundor Chowdhry undefll'n 
onoornuteo puttro granted by Gournath Chowdhrv to his wddow, the late Kalee 
Sundari Chowdrain. The application for a certificate on the part of the 
gyantees was therefore rejected. 

We think that this application migljt have been rejected on a vory simple 
ground and without eptering into this protracted investigation. It*is an appli- 
cation made for the purpose of ro]iroseiiting the estate and collecting the debts 
of Gournath Chowdhry, who died more than fortv years i)ri()r to this applica- 
tion, and therefore on this ground alone \ve think tliat tliis application should 
not have been entertained. * 

In a case of this descriiition under Act XXVII of 1 HGO, although under the 
ruling in MussamiU A'H'tt7ida Kooer v. Bachoo Stngli (20 W. R., 476), referred 
to by the pleader for the appellant in the course of tlie argument, the Judge 
was bound to inquire which title was made out for the pniponcs of the legal 
requirements of the Act, those leaiaied Judges also observe that no title can be 
judicially determined between the parties as the result of the inquiry made 
under Act XXVll of 1860. Now it appears to us clear that the object of the 
application in this case was to obtain a judicial determination of the question 
whether Gohind Chunder Chowdhry was the adopted son of the Geurnath 
Chowdhry or not, a question which can only be decided in a civil suit. 

We therefore dismiss this appeal. 

Appeal dismissed. 

[819] In appeal N*o. 37 we ar^ of opinion that the application •of the two 
ladies, Tripura Sundari Chowdhrain and Kheema Sundari Chowdrain, mu^t 
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also be dismissed. Gournath Ghowdhry died forty years ago, and they now ask 
for a certificate under the provisions of Act XXVII of 1860 to collect the debts 
due to him which they assess at Bs. 1,000, without, however, setting out in 
their application from whom these dhsbts are due. Looking to the time which 
has elapsed since the death of Gournath Ghowdhry, we think that there could 
be now po debts due to him which could be recovered owing >to the operation of 
the law of limitation, and these ladies are therefore not entitled to a certificate 
under Act XXVII of 1860. 

This appe^al will be decreed, but under the circumstances we will give no 
in either appeal. 

Appeal decreed, 

NOTES. 

[CERTIFICATE TO COLLECT DEBTS— QUESTION OF TITLE - 

Wboro^he question is as between one who is entitled on a certain state of facts and an 
entire stranger, title may be gone into : — (1888) 15 Cal., 574 ; (1680)6 Cal., 303. 

On this point genorallv : — See. (1888) 15 Cal., 674.] ^ 

[ 8 Cal. 619 3 

The 4th April, 187H. 

^ Present : 

Mr. Justice L. S. Jackson and Mr. Justice Gitnningham. 


Koylash Ghunder Dass Plaintiff 

versus 

Boykoonto Nath Chundra and others Defendants." 


[ - a C. L. R. 167 ) 

Limitation — Oral Agreement— Debt payable by Instalment — Act XV of 1877, 

Schedule II, Article 76. 

A entered into a verbal agreement with B to pay a debt duo in monthly instalments, B 
reserving to himself the right co claim payment of the whole sum due on default of three 
successive instalments. A failed to pay any instalment. Pour years after the first instal- 
ment was due, B sued A to recover the sum due on the various instalments qpt barred by 
limitation. Held, that B was not bound to sue for the whole amount due directly on A's 
failure to pay the three successive instalments. 

Senibte . — Article 76, t Schedule II of Act XV of 1877, docs not apply according to its strict 
terms to a suit brought upon a verbal contract. 


• Small Cause Court Reference No. 412 of 1878, from art order of Baboo Kam Doyal 
Ghose, Hunsif and Judge of Small Cause Court of Bishenporc, dated the 26th January 1878. 
t [Art. 76 


Description of Suit. 

Period of 
limitation. 

Time from which period begins 
to run. 

1 

1 

On a promissory note or 
bond payable -by instalments 
which provides that, if default 
be made in payment of one 
instalment, the whole shall be 
due. 

• 

Three years. 

When the first default i 
made, unless where the paye 

• 

or obligee waives the benert 
of the provision, and the 
when fresh default is mad 
in respect of which there i 
nqsuch waiver.] 
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Case referred for the opinion of the High Court by the Judge of the Small 
Cause Court of Bishenpore, under s. 617* of Act X of 1877. •> 

The plaintiff’s case is, thac, in executfonof a decree, the defendant adjusted 
the decretal debt, and verbally contracted to pay Es. 68,* by instalmepts at^ 
Es. 3 per'lnensem, from Poua 1280 (December [620] 1873) to Augran 128l' 
(November 1874) ; and at Es. 2 per mensem from Pous 1281 (December 1874) 
to Choitro 1282 (March 1875) ; and on default in payment of three suecessive 
instalments the whole should be due. The defendants had not paid for any 
instalment, hence that portion which has been barred was relinquished, aqd 
the present suit is to recover the sum due for instalments from Pous 1$^ 
(December 1874) to Cheyt 1282 (March 1875), being Es. 35, and it was 
instituted on the 13th December 1877. 

« 

The defendants contend that, under the contract as alleged by the plaintiff, 
the whole sum became due on the default in payment of three successive instal* 
ments from Pous to Falgoon 1280 (December 1873 to February 1874), and the 
plaintiff’s cause of action to recover the whole sum accrued in Cheyt 1280 
(March 1874) ; and as this suit has been brought after the expiration of three 
years from the said date, so the claim is barred, as the provision of art. 75, 
second schedule, in Act XV of 1877, is not applicable to suit for money due 
under oral contract. 

The plaintiff, in reply, contended that the said rule is general and equally 
applicable to oral contract. 

Both parties applied to refer the case, under s. 617 of the Civil Procedure 
Code, Act X of 1877, for the decision of the following point by the Honourable 
High Court : — 

The point referred for decision was, whether the provision of art. 75, 
second schedule, Act XV of 1877, is applicable to oral contracts or to written 
instruments only ? 

Baboc Gopal Chunder Sirkar for th^Plaintiff. 

Baboo* Sreenath Banerjee for the Defendants. 

Jackson, J. (Cunningham, J., concurring).— Answering simply the 
question put to us, we think we are bound to say that art. 75 of the Indian 
Limitation Act of 1877 doeq not apply, according to its strict terms, to a suit 
brought upon a verbal contract. But it appears to us that the question does 
not really arise in the present suit, because we think plaintiff was not bound, 
but only had the option, to avail himself [621] of the clause enabling him to 
sue at once for the whole amount due on the failure to pay the particular instal- 
ments, and in point of fact, the money did not otherwise become due except 
on the falling due or arrival of the date of the successive instalments. 

* [ Sec. 617 : — If before or on the hearing of a suit or appeal in which the decree is final, 
or if in the execution of any such decree, any question qf law or 
Reference oi question to usage having the force of law, or the construction of a document 
High Court. which construction may affect the merits, arises, on which the 

Court trying the suit or appeal or executing the decree entertains 
reasonable doubt, the Court may, either of its own motion or on the application of any of the 
parses, draw up a statement of the facts of the case and the point on which doubt is enter- 
tained .’and refer such statement with i|ift own opinion on the point for the decision of the 
High Court.] 
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[ 8 Cal. 621 ] 

APPELLATE CEIMINAL. 

« The 14th ^December, 1877. 

Present : 

Mr. Justice Markrv and Mr. Justice Mitter. 

In the matter of Bhoobuneshwar Dutt Petitioner/ 

, [ 2 C. L. R. 80] 

• ® 

Befui>al to giva Receipt for Summon&-- -Indian Penal Code 
{Act XLVof 1800), s. 173. 

A refusal to give a receipt for a summons is not an ollcncc under s. 173 f of the Indian 
Penal Code. 

Iteg. V. Kalya bin Fakir (5 Bom. If. C. Rep. Cr. Cases, :\i) followed. 

In this case the prisonci was charged with rofiisiiif* to give a ' receipt for a 
summons. The prisoner appealed on tlie ground that the conviction was not 
warranted by law, inannuch as lefusing to acknowdedge the receipt of a 
summons, either personally or by another person, does not constitute the 
offence under s. 173 of the Indian Penal Code. 

Baboo Amarcndra Nath Chattnrjee ior iViO petitioner. 

Markby» J. — It appears to us that this conviction must be set aside. The 
charge against the petitioner was, that ho had refused to give a receipt for a 
summons. This has been held by the High Court of Bombay in Reg v. Kalya 
bin Fakir (/) Bom. FI. C. Rep , Cr. Cases, 34) not to be an offence under s. 173 
of the Indian Penal Cod(j, which is the section under which this conviction has 
bQgp made. We concur in that decision. 

This conviction will, therefore, be set aside: and the fine, if paid, will be 
refunded. If the petitioner is in jail, he will be released. 


NOTES. 

(REFUSAL TO GIVE RECEIPT FOR SUMMONS is not un offonco within s. 173, l.P.C.-— 
In Jidditmn to thn See 31 All., 008 C A. L J., 777 ; (1892) 20 Pal., .358 ; 5 Mad., 199 
(refusal to receive summons).] ^ 


• Criminal Motion, No. 232 of 1877, agairi.st the oo)iviction and sentence of H. A. I>. 
Phillips. Esq.. Officiating Joint Magistrate of Sub-division Sewaii, ZillaSaruri, dated 18th 
September 1877. 

f [Sec. 173 : — Whoever in any manner intentionally prevents the serving on himself, 
on any other person, of .any summons, notice, or order proceed- 
Preventing service of ing from any public servant legally compctotit as such public 
summons or other proceed- ervant to issue such summons, notice, or order, or intentionally 
mg, or preventing publi- prevents the lawful affixing to any place of any such summons, 
cation thereof. notice, or order, or intentionally removes any such summons 

* notice, or order from any place to which it is lawfully affixed, or 

intentionally prevents the lawful making of any proclamation, under the authority of any 
public servant legally competent, as such public servant, to direct such proclamation to be 
made, shall be punished with simple imprisonment for a term which may extend to one 
month, or with fine, which may extend to five hundred rupees, or with both ; or if ..the 
summons, notice, order, or proclamation is to attend in person or by agent, or to produce a 
document ifi a Court of Justice, with simple imprisonment for a term which may extend to 
six months or with fine which may extend to one thousand rupees or with both.] 
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[622] APPELLATE CRIMINAL 


The 16th April, 1878. • 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 


The Empress ■ 
versus 

Gangadhur Bhunjo and others. ' 


1^2 C. L. R. 179] 

Stamp Act (XVlll of 1869), ss, ‘^9, 43 — Procedure— ‘Magistrate 
authorized to prosecute. ^ 

A Magistralo who ban boon authorized Ly the Collectoc of a di^^trict, under s. 43 of the 
Stamp Act, to prosecute offenders against the stamp laws, is not competent also to try persons 
whom he prosecutes. The Collector should appoint some person other than a Magistrate to 
conduct the prosecutions. 

This petitioners were convicted by the Assistant Magistrate of Contai, 
under s. 29 f of Act XVIII of 1869, for evasion of the stamp law, and were 
lined Rs. 18. 

Prinsep J. — These cases have been submitted to us by the Ses^ns 
Judge of Midnapore, because sentences of fine have been imposed by the Magis- 
trate of the Division of Contai fdr breaches of the stamp law contrary to the rule 
laid down in the case of the Queen v. Nadi Chand Poddar (24 W. R., Cr. Rul., l). 

It appears that the Collector authorized this oflicer, under s*. 43 1 of the 
Stamp Act, to institute and conduct the prosecuti in these c^ses. Under 
these circumstances we think that he was not competent also to try 
them. Any possible imsonvenienco might have been obviated by the Collector’s 
employing the Government pleader or some other person to conduct the pro- 
secution under s. 43. We quash the convictions and sentences, and direct that 
the fines, if paid, be refunded. 

* Criminal Reference, No. 43 of 1878, from an order of \V. Cornell, Esq., Oiheiating 
essionR Judge of Midnapore, dated the 6th April 1878. 

t [Sec. 29 : — Any person or firm making, signing, or issuing or, except as provided in sec- 
tion twenty-six, accepting, endorsing, paying, or receiving pay- 
Penalty for executing ment of any bill of exchange, promissory note, cheque, or other 
instrument on paper not similar instrument liable to any of the duties hereby imposed, 
duly stamped. without the same being duly stamped, 

and any person making, executing, or signing otherwise than as a witness any other • 
instrument liable to any of such duties without the same being duly stamped, 

shall for every such offence, be liable to fine not exceeding one hundred rupees, 
or, if ten times the value of the proper stamp exceeds one hundred rupees, t« fine not 
exceeding ten times such value, 

or, where an insufficient stamp has been used, if ten times the deficient amount exceeds 
one hundred rupees, to fine not exceeding ten times such amount.] 

* I [Sec. 43. — All prosecutions in respect of any offence punish- 

Institution and conductP able by this Act, shall be instituted and conducted by, the Collector 
of prosecutions. or such othhr officer as the Loeal Government generally orftba 

CoUeotor specially authorise in that behalf.] 

life 
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hi re THE EMPliESS V. 


[823] APPELLATE CRIMINAL. 


The ISth^Ajjnl, 

Pkesent : 

MH. JL'STK’E iMAHKJiY AND MU. JUSTICE PKINSKP. 

In re Tlie Eiuproas 
versus 

- Sahae line. 

C 2 C. L. R. 304] 

Crimmal Procedure Code (.rlc/ X of ls72), <?. - Vetdtci — Disagreement in 

jiiidnuj of Jurors — Dissent of Judge from Verdict of 
Majority — High Court, Power of. 

All accustJcT struck :i woin.tii, carrying an infant in bt-r arms, violently over heapd and 
shoulders. One of the blows fell on the clnld’-^ head causing death. Held, that the accused 
had committed hurt on the infant under ctrt iinistances of sullicicnt aggravation to bring the 
offence within the dtdiniLion grievous hint. 

Where a jury arc not un.inun »us in their finding, and the Judge dissents from the 
opinions expressed Ln them, on tin eri*^e being reforri'd under s. *203 of Act K of 1872, the 
High Court is competent to find the prisoner guilt> notwithstanding an acquittal by the 
majority of the jiirv. 

It is the dulv of a Judge in sending up a ease to the High Court under ss. and 404 
of the Criminal f^rocednre Code, when he disagree^, with a verdict of acquittal, to state the 
offence which in his opinion, has been coinniitual. 

This was a refeirence to tlio Ifigli Court under s. 2G3 of the Criminal 
Procedure Code. Tlie prisoner had assaulted a woman, who, at the time of 
the assault, had a oliild in her iinns, and one of the blows which the prisoner 
was aiming at the woman fell on the child's head and caused its death. 

The prisoner was thereupon charged with (i) culpable homicide not 
amounting 4 jo murdei- ; (n) of causing deatli by a rash and negligent act; (iii) 
grievous hurt ; (i\ j hurt. No charge was made witii reference to the assault 
upon the mother. ‘ 

The jury unaniinously found that the prisoner had been guilty of an 
assault «]ion the w'oman Ghetya ; but made no mention of the infant. On 
being told to reconsider their verdict, tliree of them announced that they did 
not believe tlie child had been k’ilod by the prrsvjner ; but the remaining two 
were of opinion that the prisoner was guilty of ^culpable homicide not 
amounting to uiurder of the clnld. 

[624] On account of this finding of the jury, the Officiating Sessions 
Judge of Patna, ditlenng from the verdict of the majority, sent up the case, on 
the 29th March 1878, to the fligh Court. 

Baboo Juggodanund Mookerjee for the Prosecution. 

Mr. Twidale for the Prisoner. 

Tl^e judgment of the Court was delivered by 

Markby*, J. — The facts of this case do not appear to be susceptible of any 
doubt. The prisoner was employer of a man, named Behary, his wife Chetya, 
and his sister Foolcoomareo. Some disagreement appears to have arisen 
as to the payment of the wages due to this family. In^jhe morning in question 

• Criminal Reforcncc, No. -Sift of 1878, from an order of J. F. Browne, Esq., Officiating 
Sessions J adge of Patna, dated the 2{2tb March 1878. 
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saH/lis UAI-: [1878] 

the prisoner went to the house of Behary. and called Chetya, the? wife of 
Behary, and Foolcoomaree his sister, to execute some work on •his l^ehalf. 
They refused and made use of lan^uajie wdiicli, no douht, was disrespectful. 
Therefore, the prisoner, with the shoes Vliic.h he was x^earinf^, commenced 
striking ^hetya about the head and shoulders. C'hefyalrid at that timcia ciiilfi 
of a few months old in her arms, the head ni the child, as she descrihe^>it, being 
either upon or close to her shoulder One of the blows delivered by the 
prisoner fell upon the child’s head, and, as wns almost ceitain to lui|T|jen, the 
child died in consequence. , 

The prisoner was charged willi culpable, lioniicide not amounting •to 
murder of the child, of causing the death of the, child by aiash .ind negligent 
act, of grievous hurt to the child, and of hurt to the child . the last two 
charges being added by the Sessions Judge. There was no charge made with 
reference to the assault upon the inotluM*. 

The result of the trial w'as, that three of the iuv\ thought that the prisoner 
should be acquitted altogether , the other two jurors seem to have thought that 
the accused was guilty of culpable homicide of the cliild. 

The Judge has told us that ho diHers from tlio verdict of tlio wiajurity, who 
have acquitted the prisoner altogether , hut we fcjol somowdiat cunharrassed in 
the matter by this, that he has not ttdd us of what crime in his 
opinion the prisoner was guilty. Reading ss, 2(13 and 484 of the Criminal 
Procedure Code together, wo think that it is the duty of the Judge in cases like 
[625] this to give us his own opinion, if he disagrees w’ith the verdict of 
acquittal, as to the exact olTenco of which ho c.nnsidcM s the jirisoner guilty. 
We think that this Court has a right to o.xpcot from tlio Sessions Jiulge his 
opinion in a case of this kinil. Nevertheless, we think wo arc still couipotffnt 
to deal with the matter, and the Cfournimenf Vlo-ader, who has appoared before 
us has very properly not pressed for a conviction of culpable homicide. We 
are extremely doubtful wliethor technicalh the charge of culpal)lc3 homicide 
could be supported. But wo think vve arc instilicd upon the facts proved 
in finding the prisoner guilty of grievous luirl under s. 322. There being no 
doubt wliatevor as to the facts of the cise, wo have no fiositatioTi in finding 
the prisoner guilty under that soctuui, notwithstanding that he was acquitted 
altogethor*by throe of the jury, proliably, because they did not fully understand 
the law upon the subject. No doubt, wdiat the prisoner intended w'as to 
inflict some injury upon the mother; and in one sense, lie did not ihtend to 
inflict any injury upon the child at all , hut it sotuns to me, thut the language of 
8. 321 covers a case in wdiioh a man intending to aim a blow nt one person 
strikes another. That sfection says : — “ Whoever does any act wdt.h the inten- 
tion of thereby causing hurt to any iiorson, or wuth tlic knowledge that he is 
likely thereby to cause hurt to any person, and does thereby cause hurt to 
any person, is said voluntarily to cause hurt to such per.-^on ” The very general 
language of that section w.is, I think, used expressly for the jiurpose of 
covering a case of this kind. I also think that the prisoner is also liable 
for causing grievous hurt. Section 322 provides that “ wdioever volun- 
tarily causes hurt, if the hurt wdiich he intends to cause, or knows faimself 
to be likely to cause, is grievous huit, and if the hurt wdiich he causes is 
grievous hurt, is said voluntarily to cause grievous hurc.” 1 tliink, that it is 
impossible to say, when a man strikes a woimin with a child in her arms, 
and strikes her on tlu;t part of her person which is close to the lipad of the 
child, that he does not know that he is likely to cause grievous hurt to the child. 
He must, as a reasonable being, know that nothing is more probable than thwt 
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the blow which he aims at the woman would fall on the child, anc[^tiiat 
any blow 'which would fall [626] upon the child’s head would be likely 
to cause such hurt as would endanger the child’s life. This is one of the 
definitions of grievovs hurt, and, thei%fore, in my opinion the prisoner ought to 
be conticted under s. 322. 

Of course, the most important matter in this case is, what is the punish- 
ment wljich the prisoner ought to undergo. The evidence certainly shows that 
the prisoner’s conduct was very violent. There was nothing which could justify 
his conduct even as regards the mother; and to strike a woman with a child 
of .tender age in her arms is certainly a most unjustifiable act. No doubt, the 
prisoner never intended to do any injury to the child, but still he has done an 
act which deserves severe punishment. Under s. 322 of the Indian Penal 
Code he will be sentenced to rigorous imprisonment for two years. 

NOTES. 

[Disagre^ent between Judge and Jury : — See 29 Mad., 91 ; 11 C. W. N., 715 } 


[8 CaJ. 626] 

PRIVY COUNCIL. 


The 20th, 21st and 22nd June and 19th July, 1877. 
Present : 

Sir J. W. Colville, Sir B. Peacock, Sir M. B. Smith and 
Sir R. P. Collier. 


Maharajah Pertab Narain Singh Plaintit!' 

versus * 

Maharanee Subhao Kooer and others Defendants. 


[=-^4 1. A. 2281^0. L. R. 118] 

[On appeal from the Court of the Commissioner of Fyzabad, Oudh.. 

Act 1 of 1869, s. 22, cl. 4 — Taluqdar— Treatment of Son of 
Daughter as a Son — Revocation of Hindu Will. 

Whore an Oudb talukdar, not having male issue, is shown to have so exceptionally 
treated the son of a daughter, as to give him in the family the place, consequence, and pre- 
eminence which would naturally belong to a son of his own if one existed, and would not 
ordinarily be conceded to a daughter’s son, and has thus indicated an intention that the 
person so treated aball be his successor, such person will be brought within the enactment of 
the 4th clause of s. 22*, Act J of 1869. 

Oiroumstances affording evidence of such an intention considered. 

The will of a Hindu may be revoked by parol, and where definite authority is given by him 
to destroy his will, with the intention of revoking it, that is in law a sufficient revocation, 
although»the instrument is not in fact destroyed. 

* [See. 22 If any taluqdar or grantee whose name 
Special rules of suooes- shall bo inserted in the second, third, or fifth of the lists man- 
sion to intestate taluqdars tioned in section eight, or his heir or legatee, shall die intestate as 
and grantees. to his estate, such estate shall descend as follows, vU .\ — * 

01. 4 :-*--Or in default of such son or descendants, then to such son (if any) of a daughter 
of such taluqdar or grantee, heir or l^atee, as has b4en treated by him ill all respects as his 
own son, and to the male lineal desoij^ants of such eon, subject as aforesaid.] 



Mahahanee scbhao kooer &c. [1877] l.L.R. 3 Cal. 62? 

* 

This was an appeal from a decree of the Commissioner of Fyzabad in Oudh, 
dated* the 24th December 1873, confirm-l627]ing a decree of tlie Deputy 
Comniitisioner of that district, dated the 28th July of the same year. 

> 

The^suit in which the appeal arises was instituted on the 2l6t Noyembe^ 
1872 on behalf of the present appellant by his mother Brij Raj Koopr. The 
plaintiff's claim was for a declaration of his title to succeed to the whole of the 
estate of the late Maharajah Man Singh, his maternal grandfather, who was 
a Hindu. 

The facts of the case and the issues raised between tlie parties are ^et 
forth in their Lordships’ judgment. 

The Courts below differed as to whether the treatment of the appellant by 
the Maharajah w'as such as was contemplated by Act 1 ot 1869, s. 22, cl. 4, the 
Deputy Commissioner deciding that it was, and the Commissioner that it was 
not ; but they were agreed in holding that the Maharajah’s will yvas valid and 
had not been revoked by him at the time of his death. 

Mr. Leith, Q. C., and Mr. Joseph Graham, for the appellant, contended that 
the object of the Maharajah in executing the instrument of tlte 22nd April 
186*1 was merely temporary, and that, assuming the view of the lower Courts 
that it constituted a valid devise, it was liable to revocation, and had in fact 
been revoked and sujjerseded by subsequent declarations and acta on his part, 
and finally by his express direction. The circumstance of its not having been 
destroyed in accordance with these directions was immaterial, and it was not 
necessary that these instructions should bo in writing. Any declaration from 
wliich an intention to revoke could be collected was sufficient. Ex parte The 
Earl of Jlchester (7 Vesey, 348, at p. 370) ; Walcott v. Ochtrrlony (1 Cuiteis, 
fjbO) ; Doe H. Heed v. Harris (8 Ad. and EL, 1) ; and see the cases collected in 
1 William Saunders, pp, 278f; and 2796. On the evidence, the Deputy Commis- 
sioner was right in holding that the appellant came within the provisions of 
cl. 4, s. 22 of Act 1 ol 1869. 

Mr. Coioie, Q. C.f and Mr. Doync (Mr. Thomas witli them) for the respon- 
dents. — 1^; as had been found by both Courts [628] bel^w^ the Maharajah died 
testate, cl. 4, a. 22, .\ct I of 1869 does not apply, since that only relates to 
cases of intestacy. Assuming the question of evidence to be open, tjiere was 
no evidence of subsequent conduct or acts on the part of Man Singh from 
which it could be collected that he revoked or altered the will of the 22nd April 
1864. The lower G^urtii were w^arranted in rejecting the evidence that verbal 
instructions were given by Man Singh for the destruction of that will, and the * 
mere expression on his part of a wish that the power of appointment therein 
given might be limited to the appointment of the appellant would not amount 
to a revo(?ation. Where a written will is alleged to be revoked by paro\, the 
evidence ought to bo strict and stringent ; Lemann v. Bonsall (1 Addams, 389). • 
Here there were no facts on which an inference of an intention to revoke could 
be made in face of the finding of the lower Courts that there was no direction 
to destroy. If, however, Man Singh died intestate, the Commissiofter was 
right in holding that no such exceptional treatment of the appellant had been 
proved, as w'ould entitle him to set aside the rights of the Maharanee as her 
husband’s widow under the ordinary Hindu law. 

• , 

Mr. Leith replied. • 

Cur, adv, vulL 
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Their Lordsliips' judgment was delivered by 

Sir Colville . — The question raised by this appeal is the right of 

succession to the taluq of the late Maharajah Sir Man Singh, one of the most 
considerable, if not^the most considSrabh*, of the great landholders of Oudh, 
whose status and rights are the subject of Act I of 1869. . ‘ 

c 

The Mahariijah died on the 1 1th October 1870. He had no male issue. 
His nearest surviving relatives wore his widow, the Maharanee Subhao 
Kooer, a daughter by a deceased wife, and the appellant, the son of that 
daughter. The* Maharajah had also brothers, and brothers’ sons, of whom 
some survived him. Hi* grandson, the appellaiiti, was known in the family 
[B29] as “Dadwa Sahib,” by which name he will be generally designated in 
this judgment. 

The property wliich is the subject of this litigation belonged to Man Singh 
before the annexation of Oudh. He was one of the first who made their peace 
with Government on the restoration of the British j)ower in 1858, and his title 
as taluqdar was duly eonlij ined by sanatl. The estate is said to have been 
originally one which, according to tin* custoixj of the family, was descendible 
to a single heir, not necessarily determined by the strict rule of primogeniture. 
It had certainly passed from Buktowar Singh, the preceding proprietor, to his 
nephew, Man Singh, though the youngest of three brothers. Accordingly, when 
the lists prescribed by s. 1 of Act I of 1869 were made up, the name of Man 
Singh, as taluqdar, was inserted in the first and second of those lists, 

Some years before the passing of this Act, and on the 22nd April 1864, Man 
Singh, under the circumstances which will bo afterwards considered, executed 
and delivered to the Commissioner of the district a document, of which the 
foll(^ing is a translation : 

1, Maharajah Miin Singh, iVc., taluqdar of Shahgunge, Gonda, &c., do 
hereby declare that, as 1 have not yet come to any determination as to what 
boy is to become my successor, I, for the present, declare my wife to become 
my successor, and inherit t' e whole of my property, whether moveable or 
immoveable.. She will, until she nominates a successor, have the same power 
over the jjroporty as myself, except that she will not he authorized to make a 
transfer. There is no partner of mine in my moveable or immoveabl(fproi)erty. 
I have, tlierefore, executed this will, and deposited it in a public otlice, that it 
may serv^ as a document, and prove of use when required.” 

Mr. bimson, the then Commissioner, made the following indorsement on 
the will: April 22, 1HG4. Maharajah Man Singh this day in person signed 

this document in my presence, and then dolivorod it to mtfas his last will and 
testament.” And wrote on the envelope within which it was inclosed — 
“ within this sealed envelope is Maharajah Man Singh’s will. I forward 
C680J the envelope to the Deputy Commissioner of Fyzabad, with instructions 
to lodge it, sealed as it is, in the treasury ; and each treasury officer will note 
*it in his receipt on giving or receiving charge. Of course the Maharajah may 
reclaim this on a written application projxorly authenticated at any time.” 

After the death of the Maharajah, and in November 1870, this will was 
opened, and under it the Maharanee was put into possession of the taluq. She 
afterwards, by a document dated August 16, 1872, exercised the power which the 
'will gave her of “ nominating a successor” in favour of the respondent, Triloki 
Nath, wbo*wa8 a son, then under age, of one of the late* Maharajah’s brothers, 
and had married her own niece. 
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Shortly alter this transactiou, the appellant, Dadwa Saliih, instituted this 
suit, praying for a declaration of his title to the succession to the Maharajah's 
estate, and for the cancellation of the document of April 22, 1864 (the will) ; 
that of August 16, 1872 (the appointment) ; and the (vder of the revenue 
authorities of November 11, 1870, wherel)y the Msiharanee was }>ut in pos^ssiom 

* 

It is now admitted on all sides, if it were ever seriously disputed, that 
the appellant can only succeed in his suit by establishing lioth the k)llowing 
propositions : — 

1. That the testamentary disposition whicli tlie .\Jaharajah unquestionaWy 
had power to make, and did make in April 18(‘»1, was revoked or became 
inoperative in his lifetime. 

2. That the appellant is entitled to succeed to the taluq as the son of a 
daughter of the Maharajah, who had ‘‘ been treated hy him in all respects as 
his own son ” within the meaning of the 4th clause of s. 22 of Act 1 of 1869 ; 
it being cletft’ that as a mere grandson by a daugliter he would not be the heir 
ah intesiato to the taluq under the special canon of succession to intestate 
taluqdars established by that section of the Statute. 

The Court of First Instance and the Appellate Court in Oifdh have con- 
curred in determining the first of these issues against the appellant. The 
second of thorn was found in his favour hy the Court of First Instance; but 
that decision was reversed liy the Appellate Court. 

[681] In dealing with this appeal, their Lordships propose to consider, 
in the first instance, wliether the appellant has established tlnit he was treated 
by the late Maliarajiili “ in all respects as his own son ” witliin the meaning of 
the enactment in question, and is consequently the poison entitled to inherit 
the taluq if the Maharajah died intestate. 

The clause is perhaps not very clearly or happily expressed, and consider- 
able doubt appears to prevail in Oudli as to the construction to he put upon it. 
One passage in the Commissioner’s (Mr. Capper’s) judgment almost implies 
that, inasmuch as the actual treatment of a son hy his father waries in all 
countries according ’to the characters of tlie parent and the child, it is 
impossible to say what the Legislature meant hy the treatment of a grandson 
“in all respects as a son.” Other passages of the same judgment seem to 
assume that the troatinont must in some way ho tantamount to an adoption 
under the Hindu Law, involving the legal consequences of such an adoption 
as, e.g.t the subjection of the.grandson to jirohihitions as to marriage which 
would not otlierwis^ attach to him. And the appellant’s own plaint aflFords 
some colour to such a construction, hy describing liis motlier and guardian 
as his “sister.” 

Their Lordships are disposed to think that the clause must he construed 
irrespectively of the spiritual and legal consequences of an adoption under the ^ 
Hindu Law. They apprehend that a Hindu grandfather could not, in the 
ordinary and proper sense of the term, adopt his grandson as a son. Nor do they 
suppose that, in passing the clause in question, the Legislature intended to point 
to the practice (almost, if not wholly obsolete) of constituting in the person of 
a daughter’s son a “ patricaputtra,” or son of an appointed daughter. Such an 
acji, if it can now be done, would be strong evidence of an intention to bring the 
grandson within the 4th clause, hut is not, therefore, essential in ord^rto do so. 
Moreover, it is to be observed, thatPthe 4th, like every other clause in the 22nd 
section, applies to all the taluqdars whose nam^s are included in the second or 
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third of tiie lists prepared under the Act, whether they are Hindus, Mahome- 
dans, or o^* any other religion ; and it is not until all the heirs defined by the ten 
first clauses are exhausted, that, under the 11th clause, Ihe person entitled 
to [632] succeed hncoraes determinable by the law of his religion and tribe. 

* «■ 

It 'is necessary then to put a general as well as a rational construction 
upon the provision advisedly introduced by the Legislature into this statutory 
law of succession. And, taking the whole section together, their Lordships are 
of opinion that wherever it is shown by sufficient evidence that a taluqdar not 
having male issue has sq exceptionally treated the son of a daughter as to give 
him in the family the place, consequence, and pre-eminence which would natur- 
ally belong to a son if one existed, and would not ordinarily be conceded to a 
daughter’s son, and has thus indicated an intention that the person so treated 
shall be his successor, such person will be brought within the enactment in 
question.’’' 

Their Lordships will now proceed to consider the effect of the evidence as 
to the treatment of the appellant by the Maharajah. 

It is unquestionable that the appellant was from the first brought up in 
the house of his grandfather, and not in that of his father. This circumstance, 
of itself, does not go far to prove his case. ‘ It may be accounted for by the fact 
that the social position of the father, though respectable, was very inferior to 
thatTof the Maharajah. But, whatever may be its value as evidence, this is a 
circumstance in the treatment of the boy which involved a departure from the 
ordinary usages of Hindus. On the other hand it must be admitted on the 
evidence that the Maharajah had not, in 1864, formed a clear intention that 
Diu^wa Sahib, who was then between seven and eight years old, should be his 
successor. 

It has been said that the making of his will was the result of pressure on 
the part of the authorities. However that may be, the act was a natural one. 
At that time nothing was definitively fixed as to the course of succession to the 
newly constituted taluqs, except that the taluqdars had an absolute power of 
disposition over them. The family custom which had previously regulated 
the succession to the Maharajah’s taluk was one which implied* selection. 
It was, therefore, in every way desirable that the Maharajah should make 

* £160 Privy Council m Umrao Begum v. Irshad Bumin (1894) 21 Cal., 097 at 1002, 100.3, 
explained thiA passage as follows : — 

" It appears to have been pressed upon the Committee^ that the treatment required by the 
Oudh Estates Act mu.st be something of the nature of adoption. , In answer to that suggestion 
their Lordships pointed out that the section applies, not to Hindus alone, but to all religions 
and they continue as follows:” — (Then quoting the whole of this paragraph from, 'It is 
necessary, then, to put a general as well as a rational construction,’ to, ' brought within the 
enactment in question,* they state as follows) : — 

“Upon this passage, Mr. Finlay argued that the Committee intended to lay down an authori- 
tative interpretation of the language of sub-section 4 of universal application ; that treatment, 
which d(^ not conform to the description there given, cannot rightly bo held to fall within the 
sub-sectiA ; and that the Committee meant to indicate that the acts of treatment must be 
absolutdy unequivocal and not by possibility referable to any other relationship than that 
of a son. But this argument puts a strained and unnatural construction on the words 
of the Committee. Their expression ' generq>l constrwtion ’ clearly refers to the propriety 
of so construing the Act that it may apply io Mahomedans and others as well as Hindus. 
The rest of the passage is only a statement in abstract form of oircumstanoes which will 
clearly bring a case within sub-section 4. In the sequel of the judgment they show that 
those oiromnstances exist in the case before them. There ' is nothing to show that the 
Committee intended to set up a standard to v^hioh all oases must conform, or that they 
demanded more demonstrative proof^for this kind of question than for any other.'*] 
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[633] some provision as to his successor. The will, which was clearly his own 
act, indicates that he intended his successor to be a male, though he had not 
yet made up his mind as to the person. His words are ; “ As J have not yet 

come to a determination as to what boy is to become nyr successor." He, 
therefore^ made his wife provisionally his heir, delegating to her the power oi 
selection, which, in his then state of mind, he did not feel able tc»exercise 
himself. 

That state of mind is the more conceivable if wc suppose that*he had 
then begun to entertain the notion that Dadwa Sahib should ultimately 
succeed him. Had he then resolved that the successor should be taken fr<^m 
his male relations ex parte paterna, it would have been comparatively easy to 
nominate a brother or brother’s son. Tn that case iiis only reason for delaying 
his choice would have been the desire to be more fully assured of the 
fitness of the person selected. But a predilection for his grandson would 
introduce fresh and more serious grounds for hesitation and delay. Indepen- 
dently of hip affection for the boy, he might feel that the estate, being separate 
property, would, according to the Shasters, devolve upon him in preference to 
collaterals, though in the male line. On the other hand, he may have felt 
reluctant to depart from the family custom and offend his relations by allow- 
ing the estate to pass out of his own noira. And if, as is •stated on the 
record, he were a man apt to prefer an indirect to a direct course, he might 
well determine to shift the responsibility of selection to liis wddow, to whom 
he might confide his real and final intentions, trusting to her for the perform- 
ance of them. That the above was really the state of mind and feeling 
of the Maharajah when he made his will appears in some measure from 
the evidence of Anunt Ram, his dewan, whom the Deputy Commissioner 
considered to be a trustworthy witness. 

In 1867 the ceremony of the Janco, or investiture of the appellant with 
the Brahrninical thread, took place. That this was done with considerable 
pomp in the Maharajah’s house ; that the Maharajah took that part in the 
ceremony which, in the ordinary course of things, would be assumed by the 
[634] boy’s natural father, seems to be established. That wh^t was done 
operated either in law or in fact as a transfer of the boy from his own into the 
Maharajpji's yntra, their Losdships, upon .the conflicting evidence in the cause, 
and against the opinion of Mr. Capper, are unable to aifirm. 

The next important event in Dadwa Sahib’s history was his marriage in 
1868 to the daughter of Darogha Ramdhan. It seems to be clearly established 
that on that occasion the Maharajah wrote the two following letters to the 
father of tiie bride. The first is in these words : — 

*' Lallah Tulsiram came to me and verbally mentioned to me all the facts. 
I have in my former letter already stated what I wislied to communicate to 
you, and you should attach great weight to that statement. I had fully 
weighed all the ups and downs before I embarked in this affair. In short, 
when I have candidly declared Dadwa to be my heir, and am about to celebrate 
his marriage, with a view that he may stop here, you can have no cause to 
entertain any apprehension. 

“ The will contains no such derogatory clause as you have heard. Every 
sentence in it has a peculiar meaning. Moreover, 1 have made my intentions 
known to Colonel Barrow, whioh^you should consider quite correct ; you should 
be quite satisfied." ^ 


1 CAL.— 140 
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The other letter is as follows : — 

“ I have received your letter and become acquainted with its contents. 
You have some doubt regarding th^ marriage of Dadwa, but you know very 
well that X have declared no one to be my heir except Dadwa, and this is 
‘known to the authorities. This is the reason that my brothers are displeased 
with me. You are entirely in fault. As 1 have made him my heir, and 
am abo^it to celebrate his marriage here, how is it possible that any other 
person can become my successor? Dadwa has no reason to go to his native 
place. You should rest satisfied, and consider what I write to you to be of 
gr^at weight. T have fuUy made my views known to my wife. So you should 
be satisfied, and make preparations for the marriage.” 

These letters, no doubt, are no legal revocation of the will. They 
seem rather to recognize the continued existence of a will. [635] But 
they are pregnant evidence to show that the Maharajah’s inclinations in 
favour of his grandson had then ripened into a confirmed intention to make 
him his successor. They are consistent with the hypothesis thaf the Maha- 
rajah at that time either thought that ho had named Dadwa Rahib in the will 
as his successor, or had instructed his wife to exercise her power of appoint- 
ment in Dadwa’s favour. They are inconsisttMil with the hypothesis that at 
that time he was in doubt as to the person who should succeed him ; or 
intended to leave to the Maharanee a discretionary power to name any other 
successor. 

There remains, no doubt, the possibility that these letters, written to re- 
move the apprehensions of his correspondent, and in order to bring about the 
proposed ruairiage, wore wiitten with a dishonest intention to deceive. But 
nobody has sought to cast upon the Maharajah’s character the imputation 
which such a supposition implies. 

These letters hardly require the confirmation supposed to be afforded 
by what has been called tlio “ red letter,” being the invitation to attend the 
marriage, which was addressed by the Maharajah to the late Nowring Singh, 
and contains the words: “Do not regard this as a customary invitation. 
Dadwa SahiT) is the light of my eyes, and heir to my property.” Their Lord- 
ships, however, think it right to state that they see no reasons tojioubt the 
genuineness of that document. The original is produced by the widow of the 
person to whom it was addressed, and it corresponds with a copy of it in the 
Maharajah’s letter book. 

The documentary evidence which has just been considered is far more im- 
portant as direct evidence of this intention of the Malfarajah than any parol 
testimony touching the manner in which the marriage ceremony was conducted. 
It also goes far to corrohorato the testimony of the plaintiff’s witnesses on this 
point, when that is in conflict with the testimony adduced by the defendants. 

There is, again, some conflict of evidence as to the fact whether the appel- 
lant bor^the title of Kowar. There is, however, some evidence that the title 
was oftgn conceded to him, though he is [636] not uniformly so designated in 
the Maharajah's own letters. He is so designated in the “ red letter.” There 
is also evidence, which their Lordships see no reason to doubt, as to his having 
on important occasions sat on the guddee with the Maharajah ; of his havin^g 
been introduced by the Maharajah’s desire to Euroj^ean officers high in 
authority ;*of his having been taken to the Durbar of the Qovernor-General 
and put prominently forward there ; and it cannot be doubted that the effect 
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of the Maharajah’s treatment of him was to produce a strong impression on 
the minds of the officials that he was the intended successor. 

* 

So matters stood when the Maharaiali, as one of the leading members of 
the British Indian Association of Taiuq&ars, went down, to Calcutta in order 
to take part in the discussions and negotiations which resulted in the^passing 
of Act 1 of 1869. Tliis must have been in the latter half of 1868. •* 

lintia:^ Ali, the Vakil concerned in th<‘. drafting and i)reparati(Mi of this 
Act on the part of tlio taluqdars, has sworn that cl. 4 ol the 8i3nd section 
originated with the Maharajah ; that it was t)pposod by some of the taluqdars, 
but finally approved of by the Select Coinniittoe df iihe Governor-Ceneuars 
Legislative Council on the Bill, and passed into law. He al-o says that he was 
told by the Maharajah that his object in pressing l,his clause was to provide for 
the Dadwa Sahib. 

There is some contradictory evidence on this point on the part (»f the defend- 
ants Onq of their witnesses, however, Chowdree Niarnut Khan, seems to 
admit that the Maharajah was the author of the clause in question, though ho 
represents that it was inserted for the henefit of Mahomedan rather than for 
tliat of Hindu taluqdars. He says, “1 asked Maharajali Man Singh wluit the 
object was of the clause in question, and he inforriied rne that, the absence 
of a near relation, grandsons on the daughter’s side can liave no claim under the 
Hindu law, hut under the Mahomedan law they have , and that the clauhc in 
question was inserted with the view that the followers of neither religion might 
suller, and that the provisions of the Hindu law might not he contravened.” It 
is not easy to see why the Maharajah sliould have been thus anxious to originate 
[637] a clause that was to enure only for the honetit of Mussulman taluqdars. 

The scale, however, is conclusively turned in favour of the testimojr^y of 
Imtiaz Ali on this point by the evidence of Mr. Carnegy. 

Mr. Carnegy, whatever may be the effect of Iiis evidence upon the quostions 
of revocation, which will be hereafter considered, cannot, their Ijordships tlnnk, 
he dislielieved as to tho facts that a conversation did take place hetweon him and 
the Maharajah in January 1870, and that in the course of that ^conversation 
the Maharajah did make a statement to the effect that lie hac* had a clause 
inserted hi Act 1 of 1869 to suit the identical cas^i oi tlie Dadwa. That 
statement is very material, inasmuch as it shows that tho Maharajah considei od 
that he had treated his grandson in all respects as a son. , 

The Deputy Commissigner (Mr. King), speaking possibly in some measure 
from personal knowledge, says : — “It is not saying too much, the Court believes, 
to say that if the plaintiff had not existed, the clause as it stands would never 
have been enacted.” Their Lordships, weighing the evidence in the cause, 
and proceeding on that alone, would come to tho same conclusion. 

It appears, then, to their Lordships that, however uncertain, it may be* 
when the notion of making the Dadwa Sahib his successor was first •onceived, 
or when that notion first became a fixed intention, it is established that the 
Maharajah had that intention, as early as the date of the Dadwa* Sahib’s 
marriage ; that, with that intention, he continually treated his grandson in fact 
as the son of the house would be treated, and not as a more grandson by a 
dliughter ; and that, in order to effectuate his intention by operation of law, 
rather than by will, h& caused thp clause in question to be inserted in I he 
Statute. 
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They are further satisfied that the treatment in point of feiot was such as 
the words of the clause upon the true construction of it must be held to con- 
template, and that, in the events that had happened, the appellant was the 
statutory hejr to thetaluq if the Maharajah is to be held to have died intestate. 

<• C688] They now approach the more difficult question, whether there was 

a revocation of the will. 

If the finding of their Lordships upon the question of “ treatment ” is 
correct, it follows that the Maharajah, from the time of his return from 
Calcutta, would presumably have, with regard to his will, the animus revocandi. 
It io unreasonable to sufjpose that, having been at so much pains to make 
Dadwa Sahib his heir ah intestaio, he would wish to leave that arrangement 
liable to be defeated at the will, and by the act, of the Maharanee. Moreover, 
his conduct, and what we are told of his character, make it probable that, even 
if he thought the succession of Dadwa was secured either by the terms of the 
will or by further instructions given to the Maharanee, he would now desire it 
to be effected by operation of law, rather than by a voluntary disposition, 
certain to offend his relatives in the male line, likely to provoke criticism and 
censure, and not unlikely to cause dissension and litigation in the family. 

Nor liaveVe, in this instance, as in ordinary cases of revocation, to account 
for a change in the testator’s intentions, whereby his bounty is diverted from 
one object to another. The disposition by this will was, on the face of the 
instrument, only provisional. It argued no fixed intention to benefit the 
Maharanee, for it provided for the substitution of a male successor in her 
place. The Maharajah had since made up his mind who that successor should 
be, and believed that he had provided for effecting his intention by operation of 
law. In these circumstances, the provisional disposition by this will, if not 
an obstacle to the carrying out of his wishes, had at least become useless and 
superfluous. These considerations render it highly probable that the conver- 
sation to- which Mr. Carnegy has deposed did pass between him and the 
Maharajah. Their Lordships will now consider that gentleman’s testimony 
and the objections that have been taken to it. 

The passages material to the question of revocation in Mr. Carnegy 's 
deposition are the following : — 

“ He .spoke to me about having it (the will) withdrawn from the treasury 
on the eve of my departure on tour across the Gogra (Mr. Sparks’ evidence fixes 
the date of this as some [689] time in January 1870), and expressed a wish 
that I should examine the deed and see what provisions he had made for the adop- 
tion of an heir. He said he had authorized the Maharanee to name an heir, and it 
was his wish that the power to adopt or name an heir should be limited to the 
Dadwa Sahib ; that he was apprehensive that he had given her a personal power 
to adopt any one of the lads of the family ; and that if, on examination of the 
document, I found that his apprehensions were just, he wished me to destroy it, 
‘because his intention was, and always had been, that the Dadwa should succeed 
him ; and he had had a special clause inserted in Act I of 1869 to suit the identi- 
cal case pf the Dadwa ; so his wishes would be fully met by the document being 
destroyed and the law being allowed to take its course. Next morning I crossed 
the Gogra on tour, and was absent several weeks. I wrote demi-officially to 
Mr. Sparks, the Deputy Commissioner, to get out the will and send it to me, 
and I also discussed the subject with the Chief Commissioner, Mr. Davies, wh6, 
I relnembef^ said that if the will was sealed up and deposited by the Commis- 
sioner, 1, as Officiating Commissioner, might open it ; but, if sealed and deposited 
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under order of bhe Chief Commiueioner, I had better not open it myself. Mr. 
Sparks unfortunately overlooked the matter, and it escaped my memory during 
the rest of my tour, and when I returned to Fyzabad 1 found the Maharajah’s 
health, physical and mental, to be such t]pat I doomed it expedient to take no 
further steps in the matter, and there it remained. This wai in the cold weather 

of 1869-70.” 

And in cross-examination he said : “ The Maharajah wished his will to 
be destroyed that the Dadwa Sahib might get the bonctit of tlie 22ud section of 
Act 1 of 1869. He said there was no need of the document^ as the clause 
secured his wishes*” 

The first objection to Mr. Carnegy’s evidence is, that it is not corroborated 
by that of Mr. Sparks, which is also given in the cause. He says, touching 
this point, “To the best of my recollection, Mr. Carnegy never wrote to me bo 
send him the will. Mr. Carnegy, either verbally or by note, asked me to get 
out the will and see by whom it was deposited. I requested the Treasury 
Officer to get out the will and see by whom it was [640] deposited, w'hich copy 
I despatched to Mr. Carnegy. I did not receive any letter, official or demi- 
official, to return the will to the Maharajah. I did not receive any letter from 
Mr. Carnegy asking mo to return the will, nor did 1 receivo any khutt from the 
Maharajah. 1 don't remember receiving any.” 

Upon this testimony it is to be remarked, that it confinns that of Mr. 
Carnegy as to the fact that at the time in question ho rnado some communica- 
tion to Mr Sparks touching the Maharajah’s will, though there is a material 
discrepancy between the two depositions as to the precise terms and nature of 
that communication. To that extent then it corroborates Mr. Carnegy’s general 
statement that he had had a conversation with, and some instructions from, the 
Maharajah about the will, for otherwise there would be no apparent reasorffor 
any correspondence between the two officers on the subject. Mr. Carnegy was 
examined on the 19tb April 1873, when on the eve of his departure for Europe. 
Mr. Sparks was examined on the 2nd of the following July, and there was 
no opportunity of recalling Mr, Carnegy and getting him to explain, if lie could, 
the before-mentioned descrepancy. It is conceivable that the Opposition of 
each officer may be partially accurate .and partially defective ; that Mr. Carnegy, 
after the discussion with Mr. Davies to which he deposes, may have written to 
Mr. Sparks to the etl'ect deposed to by the latter, and may on another and 
possibly subsequent occasion have written to the ofiect to which he^ iiimself 
deposes. The letter or letters (if any) that did pass are not in evidence, and 
the question of what really passed rests on the accuracy of the recollection of 
the two witnesses. It jnay further be obsorvod, as bearing on the general 
credibility of Mr. Carnegy, that he has expressly sworn to a discussion on this 
subject with the Chief Commissioner, Mr. Davies. He has, therefore, vouched 
that gentleman, who might have been called to contradict iiirn, and the di.scussion, 
if it took place, presupposes that Mr. Carnegy liad some instructions from the 
Maharajah concerning the will. 

Other objections to the testimony of Mr. Carnegy are founded on his 
conduct. It has been asked why, if he had this alleged authority to tlostroy 
the will, he did not exercise it ; why, after [641 j his return from his official 
tour, he did not even inform the Maharajah (who lived until the following 
October, and>, notwithstanding frequent attacks of epilepsy, was occasionally 
equal to the transaotiofl of business) that the will was still in existence ; and 
abover all^ why, after the death of the Maharajah, he allowed the widow to be 
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put into possession of the taluq under the will, upon the assumption that the 
disposition made by it was still in force. 

It is impossible to deny that these objections have more or less weight. 
The following is the explanation whfch may be set against them. It is clear 
^ihat tlae will, from one cause or another, did not reach Mr. Oarnegy .whilst on 
his tour; that, according to his own account, he allowed the matter, though of 
such great importance, to escape his memory, and omitted to press for the 
despatch' of tho document ; tliat after his return ho found the Maharajah 
on the occasiop of his visit to him in a deplorable state of health, and wholly 
unlit for business. So far Mr. Garnegy is confirmed by Mr. Sparks. Mr. Carnegy 
se^ms then to have jumped to the conclusion that the Maharajah’s health, 
physical and mental, was such as to make it inexpedient to take further 
action in the matter If this were Mr. Cariiegy’s sincere conviction, it may 
well account for liis not acting after his return, on the antecedent authority, 
by destroying the w-ill. To destroy a will on the parol authority of the testator 
would in any case be an extremely delicate matter. A man who would have 
done the act if assured that it would be confirmed if necessary hy^a person in 
the full possession of h.is faculties, would naturally abstain from doing it if he 
felt that the confirmation (if obtained) miglit ho question^od as proceeding from 
one of enfeebied capacity, if notol absolute intiapacif.y for business. His con- 
viction of the Maharajah’s continuous incapacity for business, though erroneous 
in point of fact, might also account for his omission to renew tho suhjoct, or to 
inform the Maliarajah that the will was still in existence. His conduct after 
the Maharajah’s death seems to he explicable only on the assumption that he 
may have thought the actual destruction of the instrument was essential to his 
legal revocation, and that, if ho objected to tlie Maharanee’s title on the ground 
6f what [642] had passed between himself and her late husband, he would expose 
hin^elf to criticism and censure without henohting the Dadwa Sahib, whoso 
interests he may have supposed, in common with other ofiicials, and many of 
the dependants of the family, would be secured by the Maharanee's exercist^ of 
her power in accordance with her husband’s intentions. 

Their Lordships do not say that this explanation is wholly satisfsictory. 
But the question which they have to determine is not whether Mr. Carnegy ’s 
conduct can be completely explained, but whether it be* such as renders his 
evidence untrustworthy. Their Lordships, considering the posHion and 
general character of the witness, are of opinion that this is not the case. 
Upon hjjs general truthfulness neither the Commissioner nor tlie Deputy 
Commissioner has cast any suspicion. The former was of opinion that, 
considering all tho circumstances, he could not, depend on the accuracy of 
Mr. Carnegy’s recollections of the conversation with the Maharajah. The 
other Judge says expressly " that the conversation, such as related by Carnegy, 
passed between him and the Maharajah I have no doubt.” Reviewing, how- 
ever, Mr. Carnegy 's subsequent conduct, he came to the conclusion that “ Mao 
Singh only expressed an intention that the Dadwa Sahib should succeed him, 
and of inspecting bis will for the purpose of seeing what he had actually 
written in it regarding his wife’s power to adopt, but did nothing more,” He 
also exDreeses a doubt " whether, supposing revocation had been clearly proved, 
it woulo be proper to let this outweigh the existence of the will,” implying that 
something in the nature of cancellation was necessary. Upon these judgments 
their Lordships observe that, if Mr. Carnegy be accepted as a truthful witness, 
the more important portion of his testimony can hardly thus be explaixfbd 
away. His recollection may possibly deceive him as tb the terms and nature 
of his communication with Mr. Sparks ; but mere imperfection of memory can 
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hardly account for hia imagining that the Maharajah gave him authority to 
destroy the will if no such authority was given. The authority was in itself a 
thing so unusual and so important, that the words which conveyed it were 
likely to stamp themselves on the momc/ry. Nor is it easy to see how [6.3] 
such an authority, if not clearly expressed, could \)e honestly inferred from other, 
words imperfectly remembered. Their Lordships have, therefore, come to the 
conclusion that Mr. Garnegy’s statement of what passed between him and the 
Maharajah may be accepted as substantially accurate. •> 

If this be so, their Lordships are of opinion that what so passed amounted 
to a revocation of the will. It cannot, they think, be doubted that the will of 
a Hindu may he revoked by parol. The cases cited at the Bar show that this was 
the law of England before the Statute of Frauds was passed. Their Lordships 
are very sensible of the danger of acting upon such evidence as is ordinarily 
produced iu tlie Courts in India in order to establisli such a revocation, and 
they desire to say nothing which may induce those Courts to apply tho law in 
such cases qtherwise than with extreme caution. Even in tho present case their 
Lordsliips have come to tlie conclusion upon which they are about to act 
with some hesitation, not because they not perfectly » satisfied that 
the Maharajah had tho animus revocandi, but because the testimony of 
Mr. Carnegy is open to the objections which liave been considvirod. It was 
hardly disputed at the Bar that, if definitive authority to destroy the will was 
given to him by the Maharajah, that would be sutliciont in law to constitute a 
revocation, although the instrument was not in fact destroyed. In truth, the case 
would then be almost on all fours with that of Walcott v. Ochtcrlony (1 Curteis, 
580), the only difference being that the authority was given hero by words, and 
tliere by a writing sufficient to satisfy the Statute of Frauds. In that case, as 
in this, the authority was not exercised by the actual destruction of the will. 

Their Lordships see no grounds for not accepting that part of Mr. Carneljy’s 
testimony which says that the Maharajah gave him authority to destroy the 
will, if on examination he should find that it contained a certain disposition. 
Nor do they think that this qualification of an absolute order to destroy is 
niatorml, because the will, being what it was, the authority would have clearly 
justified its destruction. And they are [641'] disposed to think that, even if tho 
direction to destroy ^¥ere not, as, upon the whole, they think it is, satisfactorily 
established, the declaration made by the Maharajah to tho principal officer of tho 
district in whoso custody the will was, of his desire and intention that tho Dadwa 
Sahib should succeed him by virtue of the newly-passed Statute, and in ^porses- 
sion of the will, w'ould have been in law a sufficient parol revocation. 

Upon the whole, then, tlieir Lordships are of opinion that the Maharajah 
died, as he intended to ^e, intestate ; that the appellant is the person who, 
under ol. 4 of s. 22 of Act I of 1869, was entitled to succeed to the taluq ; and 
that he has made out his claim for a declaratory decree to that effect. 

The declaration, however, must, their Lordships think, bo limited to the 
taluq and what passes with it. If the Maharajah had personal or other pro- ^ 
perty, not property parcel of the taluqdari estate, that would seem to be 
descendible according to the ordinary law of succession. 

They will, therefore, humbly advise Her Majesty to reverse the decree of 
the Commissioner of Fyzabad, dated December 24* 1873, and that of the Deputy 
Commissioner of Fyzabad, dated July 28, 1873 ; and to declare that the will of 
the late Maharajah Man Singh of April 22, 1864, was duly revoked J3y him in his 
life-time ; and that the plaintiff, Mgiharajah Pertab Narain Singh^a/jbs Dadwa 
Sahib, was and is entitled, under cL 4, s. 22 of Act I of 1869, to succeed, as 
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ab intestatOf to the taluqdari estate of the late Maharajah, including 
\vhatever w descendible according to the provisions of the said Statute. Their 
Ijordships are of opinion that, under the peculiar circumstances of this case, 
the Comnrlssioner ef eroised a sound discretion in making the costs of the litiga- 
tion pEDyable out of the taluqdari estate ; and that the costs of both parties of this 
appeal OLght to he taxed as between solicitor and client, and similarly dealt with. 
And they will advise Her Majesty accordingly. 

Agents for the Appellant : Messrs. Watkinfi and Lattey. 

Agent for'che Respondents : Mr. T. L. Wilson. 


NOTES. 

Ih HINDU WILLS— REVOCATION— 

Actual destruction or formal revocation in writing not CHRcntial to constitute revocation 
whore the Hindu Wills Act does not apply : — Re-affirmod (1902) 26 Mad. 678^29 I. A. 166. 

II. OUDH ESTATES ACT 1 OF 1869— 

Upon what treatment is sufRcioni, see (1894) 21 CaL 997 P. C., where an explanation is 
given of the passage at 3 Cal. 632. Sec the footnote there. 

See also (1^4) 26 All. 393. 

III. SUBSEQUENT LITIGATION- 

In respect of this estate, is re ported in (1884) 11 Cal. 186 P. C., where a resume of ibis 
judgment is given.] 


[645] The 10th November, 1877. 

Present : 

Sir J. W. Colville, Sir B. Peacock, Sir M. E. Smith and 
Sir R. P. Collier. 


Thakur Shere Bahadur Singh Plaintiff 

versus • 

Thakurain Dariao Kuar Defendant. 


[ - 6 I. A. 81 ^1 C. L. R. 406] 

[On Appeal from the Court of the Commissioner of the Roy Bareilly 
Division of Oudh.] * 

Estate in Oudh — Title under sanad from Government — Trust. 

Although a sanad granted by the Government of India subsequent to the proclamation of 
March 3858, of an estate in Oudh, confers an absolute legal title on the grantee, such grantee 
may, nevertheless, by an express declaration of trust, or by an agreement to bold in trust, 
constitute himself a trustee of the estate for a third party. 

Where the lower Courts, on the ground that the defendant's title under a sanad was 
absoluh., declined to consider evidence which the plaintiff relied on as showing that the 
defendant really held for him as % trustee, the case was remanded by the Judicial Committee 
in order that such evidence might be received and considered. 

The suit in which this appeal arises was iustituted on the let SepterOber 
1873 in the Court of the Deputy Gommis^oner of Bareilly. The allega- 
tions made in the plaint were in substance as follows That Basant Singh, 
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the husband of the defendant Thakurain Dariao Kuar, died without issue on 
the 12th November 1857 ; that shortly before his death, hedirectedjihe defend- 
ant to adopt the plaintiff' as his son, and that, in pursuance of such direction 
the plaintiff was so adopted by the defendant on the 25th April j.858 ; that 
the defendant, on her husband's death, took possession of*his estate, ayd that 
after the confiscation by the British Government of proprietary /ights in 
Oudh, a summary settlement of the estate was made with her; that the plain- 
tiff, who was then a minor, becoming cognizant of these circumstaaces, was 
about to take proceedings for the protection of his intonests, but was induced to 
refrain from doing so by the representations made to him by tlTe defendant in 
the following letter : — • • 

“ You should not be misled by others ; now the estate and everything is 
yours. Now 1 liave no more concern than to take my food and clothing. But you 
are yet a hoy ; you should [646] therefore allow the kahuliat of the illaka to 
remain in my name. When you become of age, I will cause the kaVmliat to be 
executed ir^your name; you may depend upon it, I will not in the least deviate 
from w'hat I say. But in the event of my not adhering to my promise, you 
will be at liberty to lay the case Vjefore the Court and get the Jeabuliat of the 
illaka executed in your name, and then if 1 n)ake any ohiection at all it would 
be inadmissible ; now you may do as you deem proper. I can d» no more than 
write to you." 

That, subsequently, on the 8th May 1861, while the plaintiff was still 
under age, a sanad was granted to the defendant in the following terms : — 

“ Know all men that, whereas by the proclamation of March 1858, by His 
Excellency the Bight Honourable the Viceroy and Governor-General of India, 
all proprietary rights in the soil of Oudli, with a few special exceptions, 
W’^ere confiscated and passed to the British Government, wdiich became free 
to dispose of tliem as it pleased, I, George Udney Yule, Officiating iDhief 
Commissioner of Oudh, under the authority of His Excellency the Governor- 
General of India in Council, do hereby confer on you the full proprietary right, 
title, and possession of the estate of Somorpaha, consisting of the villages as 
per list attached to the kahuliat you have executed, of which the present 
Government revenue in rupees is 85,959. • 

“Thjsrefore this* sanad is given you in order that it may be known to all 
whom it may concern, that the above estate has been conferred upon you and 
your heirs for ever, subject to the payment of such annual revenue as may from 
time to time be imposed, and tn the conditions of surrenderirig all arm*, destroy- 
ing all forts, preventing and reporting crime, rendering any service you may 
be called upon to perform,* and of showing constant good faith, loyalty, zeal 
and attachment to tlfe British Government, according to the provisions 
of the engagement which vou have executed, the broach of any one of which 
at any time shall be held to annul the right and title now conferred on you 
and your heirs. 

“ It is another condition of this grant, that in 'the event of your dying* 
intestate, or of any of your successors dying intestate, [647] the whole estate 
shall descend to the nearest male heir, such as sons, nephew^s, etc., according 
to the rule of primogeniture, but you and all your successors shall liave full 
power to alienate the estate either in whole or in part by sale, mortgage, gift, 
bequest or adoption, to whomsoever you please. 

“ It is also a condition of this grant that you will, so far as is in your 
power, promote the agri^iultural prosperity of your estate, and that all holding 
under you shall be secured in the possession of all the subordinate rights they 
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formerly enjoyed. M long as the above obligations are observed by you and 
your heira in good faith, so long will the British Government maintain you and 
your heirs as proprietors of the above-mentioned estate, in confirmation of 
which I herewith attach my seal and- signature.*’ 

* That, shortly after obtaining the said sanad, the defendant ente'red into 
negotiatk)ns for the marriage of the plaintiff to the daughter of one Umrez 
Singh, who, discovering that the sanad of Soineipaha stood in the name of the 
defendant, withheld his consent. That, thereupon, in the month of July 1861, 
the defendant wrote the following letter to [Imrez Singh : — 

' ** My good wishes to«you. May God make you happy. You hesitate in 

going through the work. But you should have no hesitation, as I have already 
adopted Shere Bahadur; who will succeed me. With regard to the entry of 
his nance in tlie Government register, I will liave it done as soon as Shere 
Bahadur arrives at the age of majority. What I have written is, I think, quite 
enough.’* 

That the said Umrez Singh, relying upon the representation made in the 
above letter, consented to the proposed marriage, which was subsequently 
celebrated. That the plaintiff attained majority on the 12th May 1863, but 
that the defendant did not then make over to him the said estate, but wasted 
and alienated parts thereof. 

The plaintiff therefore prayed that the defendant might be declared to be 
a trustee on his behalf of Basant Singh’s estate, and that an account might be 
taken, and the defendant be directed to make good the waste, and pay what 
should be found due on the account; and be ordered forthwith to transfer and 
give [648] possession to the plaintiff of the said estate, and in the meantime 
be restrained from alienjiting, disposing of, or dealing with, managing, or in any 
way intermeddling with the said estate and property, or the affairs thereof.” 

The defendant, by her written statement, denied that her husband had 
given her any authority to adopt the plaintiff, or that she had done so ; but 
stated that she had entertained the intention of making the plaintiff her heir, 
and had executed a will in his favour, which she afterwards, being dissatisfied 
with his conduct, revoked*; and she denied that the letters put forward by the 
plaintiff were genuine. She further contended that the efreot of the proclama- 
tion of the 15th Marcli 1858 was to con6scate all the previous proprietary 
rights of Basant Singh, and that the effect of the summary settlement made 
with, and the sanad granted to her, and of s. 3, Act I of 1869, was to confer 
on her complete proprietary rights in the estate of Somerpaha, without any 
regard to previous rights.” 

The Deputy Commissioner, on the 15th November 1873, without taking 
evidence, dismissed the suit on the ground that the sanad was not granted 
subject to the provisions of the Hindu law ; and that therefore it was needless 
to enquire whether plaintiff is or is not the adopted son of Basant Singh 
^deceased. 

The plaintiff appealed from this judgment to the Commissioner of Roy 
Bareilly^ on the ground that the Deputy Commissioner was wrong in supposing 
that the plaintiff’s claim rested on his allegation that he was the adopted son 
of Basant Singh ; and because the Deputy Commissioner should have taken 
evidence as to the declarations alleged in the plaint to have been made by the 
defendant in respect of the plaintiff’s rights, and if these were found to have 
been made,*’should have declared the defendant to h)|tve constituted herself a 
trustee for the plaintiff. 
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The Commissioner dismissed the appeal in the /ollo'^inq judgment, dated 
the 22nd April 1874 : — • 

“ On reconsideration of the proceedings in this case, 1 find that the suit is 
really one for possession of the estate on the ground that Uio defendfant holds 
the estate only as trustee for the plaintiff, who had been adopted by defendant? 
in compliance [649] with the wishes of her deceased husband. Dflfondant, 
however, holds the estate under an unassailable title conferred on her by the 
British Government, and her possession cannot be disturbed on the*grounds 
urged on behalf of the plain titf. • 

“ Whether the alleged adoption of the plainliil took place, and is binding f)n 
the defendant, and what effect such adoption would take, wliotlior as simply 
constituting the plaintiff heir to Basant ^ingh, or creating a title to succeed to 
the estate on defendant’s death, are quostions wliich have not been directly 
raised, and need not be decided in this suit, since plaintiff at host could obtain 
but a declaratory decree. 

“ The Appeal is dismissed with costs.*’ 

An application for a review of his judgment \vas rejected by the Cornmis-* 
sioner on the 12th August 1874. The material part of the order passed by the 
Commissioner in refusing the review is set forth in their Lordshipt’ judgment. 

The plaintiff subsequently obtained leave to bring the present appeal to 
Her Majesty in Council. 

Mr, Joseph Graham appeared for the Appellant. 

Mr. Leith, Q. C., and Mr. Doyne for the Respondent. 

Mr. Graham, — The lower Courts ought to have fixed the issues raised by 
the pleadings, and to have tried these issues on evidence. If the allegations of 
the appellant in his plaint had been proved, he ought to have been declared 
entitled to the relief he sought. Tlie decisions of the Courts below proceeded 
upon an erroneous view of the rights of the respondent under the sanad as 
againsb the claims of the defendant We contend that tiie respondent torik 
under the sanad in trust for the appellant, her adopted son. The Courts below 
refuse to look behind the sanad. In so deciding they overlook the bearing of 
the defendant’s acts and declarations, and more especially her two letters, one 
written to the plaintiff before, and the other to Urnrez Singh after, she obtained 
the sanad. In these we find a clear admission by the defendant of her position 
in relation to the plaintiff. The case resembles those [650] of Thukrain 
Sookraj Koowar v. The Government (14 Moore’s I. A., 112), Hardeo Btix v. 
Jawahir Singh {see post ; S. C , L. R., 4 Ind. Ap.. 178), and The Widow of 
Shankar Sahai v. BajaJt Kashi Pershad {set' post ; s. Jj. R., 4 Ind. Ap., 198), 
in all of which their Lordships had held that the grantco under a sanad might 
be a trustee fora third person. [Mr. Leith. — I cannot contend in the face of 
these oases that if a trust is shown the sanad is tn exclude the trust. SlH B. 
Peacock. — Do any of these cases go the length of declaring that by virtue of , 
an agreement made beforehand the sanad is to enure to the benefit of another 
than the grantee? There seems to be a distinction between an agreement 
made before and one made after the grant. The Government might be c>isposod 
to grant to A, but not to A as trustee of B, who is a rebel. Sir M Smith — 
No question of that kind arises here. There is no reason why Government 
shpuld not have granted to B if he had come forward.. We say a trust 
arrangement is disclosq^ in the letter to Umre^s Singh, which is of date sub- 
sequent to the sanad, as well as irf the letter to the plaintiff, which is of an 
earlier date. The point raised by His Lordship giR B. Peacock does not apply 
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to anything done after^ bhe sanad had been obtained. The defendant might then 
alienate as fehe pleased. She was bound by the representations made by her in 
her letter to Umrez Singh. See the case referred to by Lord ST- LEONARD in 
Jorden v. Money (5r House of Lords 'Ca., 185, see at pp. 251-255). LSiR B. 
GolliER. — When do you say your right of action accrued ? We canpot send 
back the base if your right is barred by limitation.] The defence of limitation 
is not raised in the respondent’s case. 

Mr. Leith, fi. C., and Mr. for the Bespondent. — Assuming the letters 

to be genuine, we cannot maintain the defence of limitation. So far as the 
pla&ntiff's case rests on the letters, his cause d{ action must be taken to liave 
accrued when he attained majority. [SiR B. Peacock. — If the letters amount 
to a contract to put the plaintifl in possession on his coming of age, the 
[651] period of limitation would be six years. He came of age in 1868.J If the 
letters express a trust, there can be no limitation. If the letters be set aside, 
limitation clearly applies. The plaintiff’s case is rested on two grounds, — his 
rights under an adoption, and his rights under a trust. The Courta below have 
rightly held that the plaintiff’s adoption, assuming it to be proved, would give 
him no right to the estate ohHasant Singh which liad been confiscated before 
the adoption tjpok place, and which was afterwards settlt3d with the respondent 
and granted to her in full ownership. [SlU R. ColIjIKR. -Tlie only reason for 
considering the adoption is that it may throw light on the meaning of the 
letters and the general truth of the plaintiff ’s case.] We deny that the letters 
are genuine, and at any rate they do not come within the methods of alienation 
provided by s. 18, Act 1 of 1869. ISnt J. Colville. — That Act is not retros- 
pective. Sir B. Peacock. — Under s. 22, the grantee may alienate to certain 
persons without the formality of writing.] 

IVlr. Graham replied. 

Their Lordships' judgment was delivered by 

Sir R. P. Collier. — This case has not been tried in a manner altogether 
satisfactory. Without, however, referring to the previous j)roceeding! 4 , their 
Lordships think it enough to advert to the final judgment appealed against. 
The learned tDommissioner gave fiis judgment in these terms : - “ Basant Singh 
died during the Rebellion ol 1H57, and the alleged adoption of the plaintiff' is 
said to have taken place in April 1858. Before this the general confiscation of 
the land of Oudh had been declared by the British Government, and it was 
only in iMay 1858 that a summary settlement was made with the defendant. 
At the time, therefore, of the alleged adoption, the title to the estate vested 
neither in bhe deceased Basant Singh nor in the phiintiff, nor in the defendant, 
but in the British Government. Even if it bo allo\\fed that there was adop- 
tion of plaintiff, and that this, in accordance wdth Hindu law, conferred upon 
him all the right of a [612} posthumous son of Basant Singh, still neither he 
nor Basant Singh himself, if he were to rise from the dead, can assail the title 
^ under which the defendant holds.” So far their Lordships agree with the 
learned Commissioner, but they are not able to agree with him in the view 
which he expresses in the second paragraph of his judgment. The learned 
Commissioner appears not to have been sufficiently acquainted with the tenor 
of some recent decisions, whereby, although undoubtedly the doctrine is affirmed 
that the title conferred by the Government is absolute and overrides all other 
titles, nevertheless it has been held that the grantee under the Government 
may, by express declaration of trust, or by an agreement to hold in trust, 
CQFnstitute himself a trustee. The learned* Commissioner proceeds in these 
tmns : — “ It haSy however, beyn held by the Oourjis on various occasions that 
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a free gift was made by the Governiaent, and I am entirely of this opinion. 
The adoption of two letters, said to have been written by the defeijdant, both 
of which are set forth in the plaint, place, it is contended, the defendant in the 
position of trustee. One letter addressed* to the plaintilT implies ncjthing more 
than a promise to put hino in possession of the estate on ^is becoming of age. 
The second letter, addressed to Bahu Uinrez Singh, between whose daughteV 
and plaintid' a marriage was arranged, is to the same effect as Ibhe letter 
addressed to the plaintid. I can see nothing in these letters to place th^ plaintiff 
and defendant in the position respectively of beneficiary or cc^tui que trust and 
trustee.” * 

Their Lordships are of opinion that the letters here referred to, if proved, (and 
as far as they are at present informed, they do not seem to have been proved 
or disproved), may, coupled with surrounding circumstances, constitute suffi- 
cient evidetjce on which the Court would he justified in holding that the 
defendant had declared herself or had agreed to bo a trustee on behalf 
of the plapitiff. They think it desirable, therefore, lliat the suit should 
bo sent back to the Courts in Oudh for the purpose of determining 
this question. Those Courts will inquire, in the first place, whether the letters 
are genuine, in the next place, as to the date on 'which thov were written ; and 
C653j thirdly, as to the c-ircuinstances under winch they weiv written and 
other surrounding circiinistances ; and among those circumstances undoubtedly 
will be the question of the adoption or non-adoption by the defendant of the 
plaintiff under the will of lier husband ; — this question being, as before 
explained, material only as a circumstance bearing upon the question of whether 
or not she has agreed to bo or declared herself to be a trustee, but not in itself 
constituting any title on the part of the plaintiff'. 

Their Lordships, in tlio imperfect acquaintance which they have at present 
with tlie facts of the case, think it more convenient to remand the case in'tbese 
general terms than to settle issues themselves. Either party will be at liberty 
to propose for the consideration of the Court any issues which they may think 
inatei^al to raise the questions which have been just indicated, and the Court 
will doubtless raise tlio proper issues, and determine the questions according 

to the law as now laid down. ' 

• 

Tliek' Lordships think it right to add that the delay of the plaintiff in not 
having brought the action until ton years had passed after he had become of 
ago, and his laches in this respect will not entitle him to an account for a 
period before the commencement of this suit. 

Their Lordships will •therefore humbly recommend Her Majesty to 
discharge the decree anff orders appealed from, and to remand the suit to the 
Court of the Commissioner of Roy Bareilly for him to re-try and determine 
the same, each party being at liberty to propose such issues as they may think 
material to be settled for trial by the Commissioner. 

The cost* of both parties of the appeal will bo taxed, and a certificate sen^ 
with a direction to the Court below to deal with them as costs in the cause. 

Agent for the Appellant : Mr. J. Ilopgood, • 

Agent for the Respondent : Mr. T. L, Wilsoti. 

* NOTES. 

(On point as to trust ,*80e our uotei^ to 0 Cal., 6122 For subsequonMitigation, see 

(1906) 28 All. 7278=3 I. A. 186 P. C.] 
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[ 664 ] The 16th, 16th and 19th January, 1878. 

^ Peesent : 

Sir W. CoLviiiE, Sir B. Pjsacock, Sir M. E. Smith and 
• Sir R. P. Collier. 


Hurropersaud Roy and another Plaintiffs 

versus 

Shamapersaud Boy and others Defendants. 


[On Appeal from the High Courc of Judicatun^ at Fort William in bengaL] 


Interest on Mesne Profits — Act XXXII of 1889. 

By the law and practice in India, iiidopaiidontly of the provisions of Act XXXII of 1839, 
a decree might award interest, as of coarse, on mesne profits from the date of the institution 
of the suit in which they were claimed. Such interest is not forbidden by the terms of the 
Act referred to. 

This was an ^appeal from' a decree of the Calcutta High Court, dated the 
15th August 1863 (The decision of the High Court will be found reported in 
2 Sev. Bep., p. 60a), modifying a decree of the Principal Sudder Ameen of the 
24-Parganas, dated the 18th February 1861. 

The facts of the case and tlie contentions of the parties are fully stated in 
their Lordships* judgment. 

Mr. Doyne appeared for the Appellants. 

Mr. Leith, Q. C., and Mr. A. Souttar, for the Respondents. 

the following cases were referred to : — 

Bungmala Ohoicdhrain, petitioner (Carran*s Summary Decisions of Calcutta 
S. D. A., 195), Asman Singh v. Punnessurce Suhaee (4 Sel., Cas., 376), Bamun 
Das Mookerjee v. Tannee (S. D. A., 1850, p. 533 ; and on appeal, 7 A., 

169), BamriUtun Hoy v. Dhoobhmessurco Dcbea (S, 1). A., 1855, p. 401), Tekayet 
Jugmohun Singh v. Rajah Neel-anund Singh (S. D, A., 1857^ p. 1812), Muneeram 
Acharjee v. Sreemutty Turungo (7 W. R., 173). ^ 

^ Their Lordships' judgment was delivered by 

Sir S. P. Collier. — The transaction out of which this suit arose occurred 
nearly half a century ago, and from it has flowed [6 j5] a continuous stream 
of litigation, not in all respects creditable to the earlier tribunals of India down 
to the present day. A history of that litigation, given Shortly and clearly, will 
be found in a report, iu the 8th volume of Moore’s Indian Appeals, of a 
judgment of this Committee, whi^i w^as delivered on the occasion to bo 
hereafter mentioned.* Their Lordships deem it enough to refer to that case 
without recapitulating the history, inasmuch as the facts necessary to the 
•determination of the points now before them need no very lengthexjbd statement. 

Two brothers, Doorgapersaud Chowdhry and Tarapersaud Chowdhry. of 
whom Doorga was the elder, entered into an agreement of compromise for the 
poipoae of settling disputes then pending between them on the 4th of April 
1829. That agreement of compromise may be sufficiently described for the pre- 
sent purpose as one whereby in substance the elder brother took ten-sixteentffs 
of the anc^ettal property, and the younger brother six -sixteenths. Tara» 

• i Boy Chowdhry v. Tarapersaud^tn/^howdhry, 8 Moo. I. A., iOB.f" 
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the younger brother, disputed this compromise upon various grounds ; but it 
was affirmed by the Court, which was then called the Provincial Chart on the 
2nd of September 1829. Tara appealed from that decision to the Court of 
Sadder Dowanny Adawlut, and the Court^of Sudder Dewar^y Adawhit affirmed 
the decision of the Provincial Court and directed possession to be given to Tara 
of his portion of the property. Tara accepted tiiis decision and endeavoured to 
obtain his rights under it, and his first step for that purpose was to apply to 
Mr. Ross, one of the Judges of the Court of Budder Dewanny Adawlul;, who, in 
concurrence with Mr. WaLPOLE, each sitting alone, had given the judgment 
affirming the decree of the Provincial Court, to order, ivamlat to be given him. 
The decree had only decreed possession. The application was made under a 
circular order, which empowered the Court in such cases to award wasilat to be 
recovered by proceedings in execution ; and it claimed wasilat from the date of 
the decision of the Provincial Court. Mr. Ross so far complied with this 
request as to order wasilat, not from the date when it was claimed, [686] but 
from the 4th July 1832, the date at which the decision of the Sudder Dewanny 
Adawlut Court had been given. 

The history of the litigation during the next twenty years may be thus 
summarised. Tara pursued every legal means in his power to obtain his rights 
under that decree ; that is to say, to obtain possession of the property and 
wasilat or the mesne profits for the period during which possession of it had 
been withheld. The elder brother Doorga endeavoured to defeat his claims by 
a variety of excuses and pretences, all of which have been found to be false. 
Tara succeeded in obtaining from time to time possession of certain portions of 
the property, hut he never appears to have succeeded in obtaining any wasilat. 
It may be enough, however, to pass on to the year 1863, when Tara obtained an 
order from Mr. Money for a sum of Rs. iO, 000 wasilat, md a conBide»able 
amount of interest. Doorga appealed against that order, on the ground, which 
he appears to have raised then for the first time, that Mr. Ross, who made 
the original order in respect of the wasilat in 1832, had acted without jurisdic- 
tion, inasmuch as he could not make the order without the concurrence of his 
colleague Mr. Walpole, and the Court of Sudder Dewanny Adawlut gave 
effect to this objection. So that the Court of Sudder Devranny 'Adawlut in 
effect ruled that all' the litigation which had gone on for twenty years was 
absolutely* fruitless. 

Under those circumstances Tara instituted the present suit in December 
1853. Tara and Doorga have long since died, and this appeal is now prosecuted 
and defended on behalf of th^ir representatives. 

The suit came on to* be beard before the Principal Sudder Ameen of the 
day, and he decided that the Statute of Liq;iitations was a bar to the claim of 
Tara to wasilat for more than twelve years before the commencement of the 
suit. But for those twelve years he gave him wasilat, calculated upon the 
footing of certain hustabood papers which were put in by the plaintiff. The plain- , 
tiff contended tfiiat he was entitled to avail himself of those hustabood papers on 
this ground : he said '*the hustabood is my rent-roll of a certain portion of 
“ lands which have been made over to me by my brother. This is some ^idence 
** in the [637] absence of contradictory evidence of what the rent was before it 
** was handed over, and therefore of the wasilat or mesne profits to which I am 
entitled.’ These papers had been received in the abortive proceedings 

which have been referred to, and were received in this case by the Principal 
Sudder Ameen. There were cross-appeals from this judgment and the case came 
before the Sudder Dewanny Adawlut in the yeer 1857, whereupon that Court 
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reversed the decision of the Principal Sudder Aineen, holding that the Statute 
of Limitations was not a bar to any portion of the claim, and remanded the 
case to be re- tried ab initio, as they expressed it. This judgment of the Sudder 
Dewanny Adawlut^ was, on appeal, aftirrned by this Board in the judgment 
before referred to ; their Lordships holding that the Statute of Limitations did 
not apply to Tara's demand, because he had instituted though 

ineffectual, proceedings for the purpose of obtaining his rights, — not, as th^y 
expressea it, under the agreement alone, hut under the judgment enforcing it. 

The case** was then tried on the remand by another Principal Sudder 
Ameen. He found that liho plaintiff was entitled to wasilat from the date of 
the first judicial decision, in September 1829. of the Provincial Court. On the 
question of the amount of wastlnt he rejected the himtahood papers, and valued 
the land at one rupee per bigah. With reference to the question of interest, he 
decreed interest to the plaintiff from the date of the decree, holding that the 
claim of wasilat must ho considered as then for the first time settled and 
liquidated. « 

From that decree there was an appeal to the High Court, which varied 
the decision of the Principal Sudder Amoon as to the time from which the right 
of the plaintiff to wasilat commenced, decreeing that it commenced not from 
the decision of the Provincial Court in 1829, but from the decision of the 
Sudder Dewanny Adawlut Court in 1832 ; they affirmed the decree in other 
respects. From that judgment of the High Court the present appeal is 
preferred. 

The questions now before their Lordshii)s are — first, from what time the 
right to wasilat commenced ; secondly, what should be the amount of wasilat ; 
and thirdly, what the amount [638] of interest, if any, upon the wasilat. 
Upon the first question it is desirable to look to the terms of the two judgments 
that have been referred to. The first judgment affirming the compromise is to 
be found recited (it is nowhere found separately) in the judgment of the Court 
of Sudder Dewanny Adawlut in these terms: It is ordered that the deed of 

“ compromise and release be admitted, that the case he struck off the file of 
“ this Court* and that the parties conform to these stipulations. The Court on 
“ becoming acquainted with it shall enforce the observance of the same on the 
refusing party.” 

Now one of the stipulations was that Doorga, the elder brother, who was in 
possession of the property, should relinquish to his younger brother six-sixteenths. 
It, therefore, appears to their Lordships that the direction to conform to these 
stipulations 18 a direction, though possibly an informal one, that Tara should be 
put in possession of that property. This decision was •confirmed in these terms 
by the Court of Sudder Dewanny Adawlut : “Therefore, in concurrence with the 
“ aforesaid gentleman” — that is the .ludge of the previous Court — “ Ordered, 
“ that the appeal preferred by the appellant he dismissed, and that the decision 
“ passed in the Provincial Court of Appeal, dated the 2nd of September 1829, 
“ be affirmed ; that should the appellant agreeably to the deeds of compromise, 
“ not have received possession of his share, he be put in possession of the 
“sam#onth0 execution of decree.” It appears to their Lordships that this 
decree of the Sudder Dewanny Adawlut must not be taken as establishing for 
the first time any new right of either of these parties, but as simply affirming, 
with an explanation, for it is nothing more, the former decree. The rights of 
the parties, thetefore, depend upon the formerdecree,i^nd it is the former decree 
which is effective, and which had to he executed. It appears to their Lord- 
ships, therefore, that Doorga, , after the first decree, receiving as he did all the 
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rents and i)rofits of the property, received the rent of six-sixteenths of it for the 
use of his brother, and that he is hound to account to his brother for those 
rents and profits. They, therefore, af^ree with the view taken by the Principal 
Sudder Amocn upon this question, and disagree witli that taken by the Eligh 
Court. . * • , 

• 

[659] The second question is as to the amount of wosilat. It has been 
contended that the Principal Sudder Ameon was bound to accept these husta- 
hood papers as fixing the rate of irasilat, which undoubtedly ,was a good deal 
higher than the rate which he allowed He was hound to do so, it is said, 
because they had been accepted by the previous Sdddor Ameen, and by the 
Courts in former pnjceedings. Jiut their Lordships do not concur in this view. 
It may be well here to road the terms in which the judgment of the Court 
remanding the case is couched : “ As this judgment re-opens the question of 
loasilat from the date of the deeds of adjustment, the whole evidence on that 
“ matter will require reconsideration. We therefore remand the case that the 
whole question of wasilat may he taken U|) and considered aJ) mitw.” 

If the Court had expressed themselves satisfied with tlie award of loasilat 
within the last twelve years, and only directed tin inquiry as to the additional 
tt;as^W accruing before that time, they might have so expressed themselves; 
but their Ijordships think it probable that they expressed themselves as they 
have because there vvas a cross-appeal, in which the validity of thefiQ hustahood 
papers would have lioen disputed, abstaining from giving judgment upon that 
question, and remitting the whole matter to the Principal Sudder Ameen. The 
Principal Sudder Ameen expressed himself as dissatisfied with those hustabood 
papers, wdiicli apyiear to have boon put in, but of whicli, as far as it appears, 
there does not seem to have been any proof given to him, although some proof 
seems to have been given of thorn on former occasions. He describes theln as 
concocted at Ikmuo by the plaintiff, and questions their genuineness chiefly on the 
ground that they give an annual value to the jiroporty greater than that which 
it bore at the time of his judgment ; the value of land having notoriously very 
much increased since the irasilat claimed had accrued. He also observes that 
he directed, for the benefit of the jilaintifT, an inquiry before an.Aineen as to 
the value, which tlie 4 )laintiff declined. Under tliese circumstances he forms, 
undoubtedly, a somewhat rough estimate of the annual value of the property as 
one rupee per beegah. It may be that, under the circumstances, the Principal 
Sudder Ameen might [660] have been justified in accepting and actjng upon 
these husiahood papers, but it is quite another question whether their Lordships 
are to say that he was bound to act up.in them. Tt appears to their Lordships 
that this is a decision uj,)on fact, namely, the genuineness of these 

hustabood papers, and the actual value of the land, and that decision having been 
affirmed by the High Court, they see no sufficient reason to take this case out of 
the ordinary rule, whereby tliey affirm a decision on a question of fact come to 
by two Courts. 

The remaining question is that of interest. And here it may be as well to 
refer to the terms of the Statute, Act XXXIl of 1839, very much in accord- 
ance with the Statute of 3 <fc 4 Will. IV in this country, which has given rise 
to a great number of decisions, all of which are not easily reconcilable. The 
words of the section are : “ It is, therefore, hereby enacted that, upon all debts 
“ jr sums certain, payable at a certain time or otherwise, the Court before 
“ which such debts or ^ums may be recovered may, if it shall tbin^ fit, allow 
“ interest to the creditor at a rate fiot exceeding the current rate of interest 
" from the time when such debts or sums oertaiji were payable, if such debts or 
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" sums be payable by virtue of some written instrument at a certain time, or if 
“ payable otherwise, then from the time when demand of payment shall have 
" been made in writing, so as such demand shall give notice to the debtor that 
“ interest will be claimed from the date of such demand until the time of pay- 
ment/’ 1 f the S^iitute had stopped here, it might be that the Principal 
Sudder Afneen and the Court were right in saying that there was do actual 
ascertained or liquidated demand until the ivasilat was determined by the 
decree. But these words follow : “ Provided thatinterest shall be payable in all 
“ cases in whicji it is now payable by law.*’ And that refers their Lordships to 
the state of the law and the practice in India independently of the Statute. 
Th^y have taken some Spains to ascertain what that law and practice has 
been, and have been referred to a number of cases upon the subject. It may 
be enough now to quote a case (Rungmala Chowdhrain, petitioner y Bep. 
Sum. Gas , 195), which is to be found reported in Carrau’s Report of 
[ 661 ] Summary Gases in the Presidency Sudder Court, of the date of October 
1st, 1850, where certain resolutions were come to at a sitting of all the Judges of 
the Court, and among those resolutions was this : “ Interest on mtsne profits 
may bo awarded as of course fro?n date of suit in a decree ; when, however, 
“ interest is awarded from an earlier, or from a later date than of suit, special 
reasons should be assigned in the decree.” Their Lordships find that this 
resolution has been, to a great degree, acted upon in subsequent cases ; indeed 
there have been subsequent cases in which interest has been given at a date 
prior to the institution of a suit, and their Lordships are far from saying that 
such cases have been wrongly decided. But having regard to the circumstances 
of this case, and among them may be stated the very great delay, which has 
not been thoroughly explained, in the prosecution of this appeal, their Lordships 
think it enough that the plaintiff should have a decree for interest upon the 
mesye profits decreed to be calculated from the commencement of the suit up 
to the date of the decree. The decree will carry interest on the whole amount 
decreed from its date, at the usual rate of 12 per cent. 

They will therefore humbly advise Her Majesty that the decree of the 
High Gourt bo reversed, that the decree of the Principal Sudder Ameen be 
affirmed as to the amount decreed to the plaintiff for mesne profit^, and 
reversed as k) the residue ; and that it bo ordered that the defendant pay to the 
plaintiff interest on the amount decreed for mesne • profits at the rate of 
6 per cent, per annum, to be calculated from the date of the commencement of 
the suit to the date of the decree of the IBth February 1861. and that the costs 
in the fivst Gourt be ascertained and be paid by the parties respectively in 
proportion to the amounc to be decreed and disallowed by the decree so to be 
amended, and that the defendant do pay interest the rate of 12 per cent, per 
annum upon the total amount to be decreed by the dearee so to be amended as 
aforesaid, from the date of the decree of the 18th February 1861 to the date of 
realisation ; tfiat the costs of the appeal in the High Gourt be assessed 
and ordered to be paid by the parties to that appeal respectively in pro- 

K ' ' n to the amounts to be decreed and disallowed by the decree to be 
amended as aforesaid. And it will be ordered that the respondents do 
pay the costs of this appeal. 

Agents for the Appellants : Messrs. Barrow and Barton, 

Agents for the Respondents : Messrs. Young ^ Jackson, and Beard, 

• 

As to ay owing interest on mesne profits prior to date of suit^he following oases may be 
noted Chunder Borooah v. Ranee Sumo Moyee, 14 W. B., 151 ; Chowdhry Wahed 

AU V, Muast, Jumaye 19 W. B., 87; JSibee Bvdlun v. Syud Faeloor Buhtnan, 28 W« B. 449. 
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NOTES. 

[ tEOlSUTION— INTEREST ON HESNE PROFITS— . 

The Civil Procedure Code defines mesne profits thus — ‘ Mesne profits ’ of property means 
those profits which the person in wrongful possltession of such property aotualiy received, or 
might \itith ordinary diligence have received therefrom {Code of 1ST7) ; together with inter(l^t 
on such profits (Cofie 0 / ; but shall not include profits due to improvemcfits made by 
the person in wrongful possession {Code of lOOH)^ O. ‘20, r. 12 : — 

(1) Where a suit is for tho recovery of possession of immoveable property anfi for rent or 
mesne profits, tho Court may pass a decree-- , 

(а) for the possession of the property ; 

(б) for the rent or mesne profits which have accrued on tho property during a pdriod 

prior to the institution of the suitor directing an inquiry as to such rent 
or mosiio profits ; 

(c) directing an inquiry as to rent or niosnc profits from the institution of the 
.suit until, 

(i) the delivery of possession to the decree-holder, 

1[ii) the relinquishment of possession by tho jadgmciit-dobior with notice to the 
decree-holder through the Court or, 

(iii) the expiration of three years from the date of tho decree whichever event 
first occurs. , 

(*2) Where an inquiry is directed under clause (6) or e.laiisc (c), a final dijcroo in respect of 
the rent and mesne profits shall be passed in accordance with the result of such inquiry. 

II. GASES— 

Followed in (1880) 6 C. L. K. 357 ; (1879) 4 Cal. 8H2. 

III. INTEREST BY WAY OF DAMAGES PRIOR TO SUIT— 

See (1907) 31 Bom. 354.] 


FULL BENCH. 


- Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Jackson, 

Mr. Justice Markby, Mr. Justice Mittek, and Mr. Justice Ainslie. 

• 

[=^2 C.L.R. 391] 

Practice — Appeals to Hiqk Court — “ Decree Judicial proceedings" — 

“ Procedure ” — Saving of right of appeal — Act XXIII of lufil — General 
Clauses Act (Act I of 1868)^ s. 0 — Act VI of 1871 — Act VIII of 186U — 

Act X of 1877, ss. -9, 610, 688, 691, 617—^4 and ^5 VicL, c. 104, s. 9~^ 
Letters Patent, 1865, cl. 16, 

In all suits instituted before Act X of 1877 came into force, in which an appeal Jay to the * 
High Court under Act VIIl of 1859, an appeal still lies notwithstanding the repeal of that 
Act by Act X of 1877. • 

Per Garth, C.J.—'A suit is a ''judicial proceeding,” and the words “any proceeding ’ in 
8. 6* of Act 1 of 1868 include all proceedings in any suit from the date of its institution toils 

- ' [Sec. 6 : — The repeal of any Statute, Act, or Regulation shall 

Matters done under an affect anything done or any offence committed, or any 

enactment before its repeal penalty incurred, or any proceedings commenced before 

to be unaffected. repealing Act shall have come into operation.] 
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final disposal, and therefore inolnde proceedings in appeal. The word "procedure” in s. 3,' 
Act X of ISTI' has not the same meaning as the word “ proceedings ” in the above-mentioned 
section. 

The proasodings in a suit instituted before /\ct X of 1R77 came into force, including a 
special ^peal if the olS Code allowed one, go on to the end of the suit notwithstanding the 
repeal of the old Code. The “procedure'*, that is to say, the machinery by wliich those 
proceedings are conducted, is, after decree, to be that provided by the new Code. 

Per JiKJKSON, J. — The word “decree.’* a.s defined in Act X of 1877, doo.s not include 
“orders,’* either ^original or appellate, upon matter.^ arising in the course of a suit or in 
execution of a decree. 

•The power of the High*" Court to hear appeals fro»ri the Civil Courts in the interior is 
regulated bv Act VI of 1871. 

L668] Section 0 of Act 1 of 1808 covers proceedings taken in execution of decree which 
have been commenced before Act X of 1877 eaino into forct'. 

Per MARKHY, MitTER and AINSLIE, JJ. — Cl.iuso 10 of the Letters Talent ot 1805 oin- 
powors the High Court to hear appeals in all cases in which an appeal lav under Act VIII of 
1869. 

The tacts of these cases, no fat as they are material, appear^ from the 
referring orders. 


No. :360 OF 1877. 

T/ie IMh May, itS/6’. 

Runjit Singh and others Judgmont-dohtors 

versus 

Mehorban Ivoor Docreo- holder. 1 


Baboo Nogendro Nath Hoy for the Appellants. « 

Baboos J^ali Kishen Soi and Joy (jopal Ghose for the Respondent. 

This is an appeal against an order of a District Judge made in an appeal 
arising out of the execution of a decree. The decision of the Lower "Appel late 
Court refusing to allow execution to proceed on account of limitation was 
made on»23rd August 1877 The second .‘ijipcal was tiled in this Court on the 
19th November. The Code of Civil Procedure came into torce on the 7th 
October, \this is wrong, it should he the 1st October} and objection is taken that 
the appeal does not lie. The 3rd clause of s. 3 is in these words : Nothing 


Enactments repealed. 


• [Sec. H '- The ciiaetmentH Kpecified in the first schedule 
hereto annexed are hereby repealed to the extent mentioned in 
the 3rd column of the same .schedule. 

But when in any Act, Regulation or Notification passed or issued prior to the day on which 
this Code comes into force, reference is made to Act 8 of 1859, 
Act ‘23 of 1861 or the “ Code of Civil Procedure ** or to any other 
Act hereby repealed, Fueh reference shall, so far as may be 
practicable, bo read as applying to this Code or the corresponding 
part thereof ; 

Nothing herein contained shall affect the procedure prior to 
decree in any suit instituted or appeal presented before this Code 
comes into force.J 


References 

Acts. 


in previous 


Saving of procedure in 
suits instituted before 1st 
October 1877. 


t Appoai from an order of J. M. Lowis, Esq., Judge of ^hagulpore, dated the 23rd 
August 1877, reversing a decree of Moulvi Mahoi&ed Nuru Hosain, Munsif of Begusarai, 
dal^ the 17 th March 1877. 
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• 

herein contained shall affect th® procedure prior to decree in any suit 
instituted or appeal presented before this Code comes into fierce. ” This 
not being an appeal presented before the Code came into force, the excep- 
tion does not apply. There is no woviaion in the Code tiiat we can 
discover like s. 387 of the repealed Act, VIII of lS59, which ^xpres^ly 
saves any right of appeal which any party would have had but for ^he passing 
of the Act. Section 588, Code of Civil Procedure, is not relevant, because 
the order made either in the first or in the second Court was not an order 
under Hie Code. Any authority of law for such an appeal^ which rested on 
[664] Act VIII of i859, has disappeared with the repeal of the Act. The 
appeal is, therefore, clearly inadmissible unless it\an he supported by s.*584. 
This section can only apply if the order complained of comes within the 
category of “decrees.” It apparently is not a decree. The point is one of 
considerable importance, and we think it should bo argued before a larger 
number of Judges. 

L. S. Jackson. 

1j. R. Tottenham. 


No. 2 OP 1878. 

Raj Kumari Dabi Chowdhrani Judgment-debtor 

versus 

Mibsuram Mundol Decree-}’ older. 

Baboo Sriuath Das for the Appellant. 

Baboo Ourudas Banerji for the Respondent. 

This is an appeal against an order passed under s. 202, Act VIII of 1859, 
on 15th Sejiteraber 1877. The appeal was presented in Novombor, when Act 
VIII of 1859 had ceased to be^aw, and was replaced by Act X of 1877. 

It is objected that no appeal lies, since s. 588 (/>), on which the appellant 
relies, refers to orders passed under the Act of 1877, and not to those under 
Act VIII of 1859 ; and that even if the latter Code of Procedure conferred the 
right of appeal, that right has gone with the repeal of that Act. 

We think it right to refer this matter to be decided by a Full *Bench to 
which many similar matters have already been referred. 

W. Market. 

. H. T. Prinsep. 

Appeal from an order of Baboo ^Sothura Nath Gupto, Subordinate Judge of Moorshe- 
dabad, dated the 15th September 1877. ^ 
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[668] No. 26 OP 1878. 


Haran Chunder Chuokerbutti Appellant 

*' , vef-sus 

Hakhal Chunder Chowdhry and others Bespondents.* • * 

c. 


BQhoQ,.Troyluckho Nath Mitter for the Appellant. 

Baboo Durgfi Mohun Das for the Bespondents. 

A preliminary objection is raised to the hearing of this second appeal, that it 
is ndt allowed by the Qpde of Civil Procedure of 1877, under which it has been 
preferred ; and as we understand that other cases involving the same point have 
been referred for decision to a Full Bench, we think it right that this case 
should also be referred. 

The plaintiff obtained a decree against the defendant, the holder of a 
saleable undertenure, for arrears of rent, and, in execution of that decree, 
applied for the sale of the defendant's moveable property. The defendant 
objected, insisting that the undertenure should first i)e sold. 

The Court of First Instance held that the undertenure should first be sold, 
and refused to Sell the defendant’s moveable property. 

On an appeal preferred under the now repealed Code of Civil Procedure, 
the District Jud^e set aside this order, holding that the decree-holder could not 
be compelled *‘to execute his decree otherwise than as he wishes, and as in fact 
the law tells him, he should ”. 

The point which we refer to the Full Bench is, whether, under the Code 
of 1877, a second appeal lies against this order. 

« W. Markby. 

H. T. Prinsep. 


[666] No. 27 OF 1878.’ , 


Omur All Khan and others Judgment-debtors 

versus 

” Mohamed Sabari Decree- holder, f 


Baboo Nogendro Nath Roy for the Appellants. 

Babbo Juggut Durlobh Basak for the Besponddnt. 

* Appeal from an order of H. T. Sutherland, Esq., Officiating Judged Backergunj, dated 
the 5th October 1877, reversing an order of Baboo Durga Churn Sen, Officiating Munsif of that 
district, dated the 17th March 1878. • 

t Appeal Jrom an order passed by £. S. Mosely, Esq., Judge gf Mymensingh, dated the 
27 tb September 1877, affirming an order of Baboo Mohendro Nath Boy, Munsif of Bazitpore, 
dated the 19th Juno 1877. 
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a 

■' No. 30 OP 1878. 

Khundkar Mohamed Fousical Islam Judgment-debtor 

verms ^ 

’• Amirunnessa Bibi Decree- holder. 

^ 

Baboo Rajendro Nath Bose for the Appellant. 

Baboo Kishoi'i Mohun Roy for the Bespondent. 

These appeals are preferred against orders passed^on appeal by the District 
Judge under the provisions of Act VIII of 1859, and the appeals have Seen 
preferred after the new Code, Act X of 1877, came into operation. 

The orders confirm the decision of the first Court rejecting applications to 
set aside ex parte decrees under s. 119, Act VIII of 1859. 

The new Code contains no provisions for appeals against orders rejecting 
such application, and no appeal will now lie (I Cal. Rep., 402), but if the Judge's 
orders on appeal are considered to be decrees, an appeal will lie under s. 584, 
Act X of 1877. 

• The question is one with respect to which we have considerable doubt, and 
as somewhat similar questions as to the scope of s. 584 are to come under con- 
sideration of a Full Bench, we are desirous of submitting this point to it also. 

[667] Whether s. 584, Act X of 1877, gives this Court* jurisdiction to 
hear appeals from orders passed in appeals, respecting applications for setting 
aside ex parte judgments, such orders having been passed under the provisions 
of Act VIII of 1859 ? 

R. C. Mitter. 

A. T. Maclean, 


No. 33 OP 1878. 


Loharam Roy Judgment-debtor 

, ’ versus 

Srimon to Chuckerbuttv Decree-holder. 1 

Baboo Bhowani Chum Dutt for the Appellant. 

Baboo Grish Chunder Chowdhry for the Respondent. 

This appeal was filed on the 24th January 1878 under the new Code of’ 
Civil Procedure. 

The appellant in this Court is a judgment-debtor. ^ 

* Appeal from aii order passed by the Officiating Additional Judge of Bajshahye, dated 
the 3rd October 1877, affirming an order of the First Subordinate Judge of that place, dated 
tbe 13th March 1876. 

t Appeal from an order of H. 6. Lawford, Esq., Judge of Nuddea, dated the SOth 
NovemlSr 1877, affirming a decree of B^boo Mohendro Nath Bose, Subordinate’ Judge of that 
district, dated the 6th August 1876. 
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The decree-holder sued out execution for possession, mesne profits, and 
costs. The Subordinate Judge found that he had already received the rents of 
the lands covered by the decree from 1281. He, accordingly, directed an 
enquiry to be made as to the amount of mesne profits recoverable for the 
pqriod e?;tending from' Srahun 1269 to the end of 1280. 

In respect of costs he decided that the claim of the decree-holler was correct 
except in respect of Rs. 57-7-4, costs incurred in the High Court, which liad 
been paid into Court on tiie 30th March 1875. 

..The judgme.it-debtor appealed to the District Court. 

^_In respect of rnesne profits, the Judge states that the decree is silent as to 
the date from which mesne profits are to bo calculated ; be holds that as the 
decree provides that the amount shall be determined in execution of decree, 
it is competent to the Court executing the decree to fix the period over which 
the calculation is to extend. He gives a further reason for dismissing [668] the 
appeal on this head, —namely, that the appellant had not raised the question 
in the Court below. 

In respect of costs, the Judge, after setting out tlie facts, decided that the 
decree-holder is entitled to the costs claimed and allowed by the first Court. 

The decree-holder was plaintiff in tlie suit ; he succeeded in the Court' of 
First Instance and in tlie first Apjiellato Court. On special appeal by the defend- 
ant, the judgment of the Lower Appellate Court was cancelled, and the ca.se 
remanded. On^the remand the Lower Appellate Court came to a different con- 
clusion, and dismissed the suit. There was then a special appeal hy plaintiff', 
and the High Court reversed tlie second judgment of the Lower Appellate Court, 
and treating the case as remanded, proceeded to try the regular appeal by tlie 
defendant as called up from the Court below. 

The original appeal so brought before the High Court was dismissed, and 
the juclgment of the first Court was affirmed. 

The decree contains no reference to the costs of the first hearing in the 
High Court, nor to the costs incurred in the Lower .Appellate Court after 
remand ; but the Judge is of opinion that as this Court confirmed the original 
decree in favour of the plaintiff, and gave him his costs, it was its intention 
that the plaintiff should recover all the costs of the litigation. 

The first question to he determined is, whether any second appeal will lie 
in this case, or whether the order of the first Court is one falling undflr cl. O'), 
8. 588, in which consequently a second appeal is barred by the last clause of 
that section. 

As the question of the construction of cl. (j), s. 588, has been referred to a 
Full Bench for consideration, we think this case ought to go up at the same 
time. • 

W. Ainslie. 

II. T. PltlNSEP. 


i 
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[669] No. 48 OF 1878. 

Srin afch Baner j i ^ J udgiiien t-debtor 

versuH * 

Troilokho Nath BiswAs Decree -hold or" 

Baboo Jugut Chunder Barter jee for tlie Appellant. 

Baboo Srinath Das for the Respondent. « , 

We think it right to refer this case to be considered by the Full Benph 
together with many cases now before it involving the riglit of appeal under the 
present Code of Procedure. 

The first Court lield that execution was barred by limitation. On appeal 
made under Act V III of 1859, the District Judge of Nuddea set aside this 
order as erroneous. 

Tlie pdlnt for consideration is : — Is there the right of a second appeal ? 

It is contended before us that this order does not fall within s. 588, .Act 
X of 1877; but that it is a “decree” within the definition given in .s. 2, and that, 
therefore, a second appeal lies under s. 584. 

W. Markry. 

11. T.^rinsep. 


No. 323 OF 1877. 


Siirondro Nath Pal Chowdlu-y and other'*! Decree- holders 

versus 

Chunder Cumar Roy and others fudgment-debtors.f 


Bahoos Fshowam Churn Dutl and Kali Mohan Das for the Appellants. 

Mr. H, Bell and Bahoos Unnoda Pershad Banerjo.a and liungshee Dhur Sen 
for the Respondents. 

The appellants, as assignees of a decree, applied under s. 208, Act VIII of 
1859, to execute that decree; but, on 17th August last, that application was 
rejected by the District Judge of Jessore, 

[670 j They have now appealed against that order, but between the 
date of the Judge’s order and the filing of tliis appeal the law has changed. i 
Act VIII of 1859, under s. 208 of which that older was passed, has been 
repealed with the rest of that Act, and is now replaced by s. 232, Act Xjsf 1877. 
A preliminary objection is taken that there is no right of appeal. 

Now, as the law stood when the order under appeal was passed, we have 
no doubt that there was no appeal, and this has been repeatedly held by this, 

•Appeal from an oider of H. B. Law ford, Esq., Judge of Nuddea, dated the Idth 
December 1877, rovorsing an order of Baboo Troilokbo Nath Mittor, First Munsifof Bongony. 
t Appeal from an order of C. A. Kelly, Esq,. Judge 9! Jessore .dated the 17th August 1877, 
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Court : but it is doubtful whether the appeal being presented under the new 
Code, an appeal lies (1) by reason of there being no appeal under the law in 
force when the order was passed, and (2) supposing that this is no bar, whether 
there is ariV appeal fallowed by the Code of 1877. 

41 

The first point requires no explanation, but as regards the second point we 
think it right, in referring this case to the Full Bench to be considered with 
numerous other cases of a similar nature, to state the provisions of law bearing 
on® it, and which require authoritative explanation. 

Section 244, Act X of 1877, which corresponds to s. 11, Act XXIII of 1861 
(now repealed), by introducing in (o) the words “ or their representatives,’' 
seems to contemplate making parties to a decree or their representatives (which 
would inplude an assignee) identical in such matters with which a Court is 
competent to deal wlien executing a decree. And in s. 588 (j) an appeal is 
allowed against “all orders under s. 244 as to questions relating to the execution 
of decrees of the same natvre with appealable orders made in the coutse of a suit." 

Therefore, supposing in the first point the answer of the Full Bench is, that 
this case is gc^erned entirely by the present Code witli regard to the right of 
appeal, andi^fuito irrespective of there being no appeal under the law in force 
when the order appealed was passed, then it will bo necessary to determine the 
elfect of these concluding words in s. 588 (7), which we have italicised, and 
whether they would allow an appeal in the presiaib case. * 


W. Markby. 
H. T. PlUNSEP. 


[671] Baboo Noqendrn Nath Hoy fortlie Appellant in No. 360 of J877. — 
From s. 244 of the Civil Procedure Code, it appears that certain questions 
arising between the parties to a suit and relating to tbe execution of decrees 
are to i)e determined by the Court executing the decree, and not hy a sd^jarate 
suit. Thisc;^se comes under cl. (r) : “ any other questions arising between the 
parties to the suit in which the decree was passed or theii^ representatives, and 
relating to the execution of the decree.” The first part of the section says, tliat 
“ the following questions shall be determined by the order of the Court execut- 
ing a decy^ee.” But notwithstanding 1 contend that this order, from which we 
appeal, is an order under s. 584, and is defined in s. 2. Section 584 says, 
“ Unless when otherwise provided in this Code or^by any other law, from all 
decrees passed in appeal by any Court subordinate to a High Court, an 
appeal shall lie to the High Court.” If I can satisfy the Court that the 
order in this case was a decree, the question is at an end. Clause (c) of 


+ u 1 * [Sec. 244 : — The following questions shall be determined by 

,juestion to e order of the Court executing a decree and not by separate suit 

by Court ex-jcuting decree, (namely);- ' 

(а) questions regarding the amount of any mesne profits as to which the decree has 

directed inquiry ; 

(б) qiiestions regarding the amount of any mesne profits or interest which the decree has 

made payable in respect of the subject-matter of a suit between the date of insti- 
tution and the execution of the decree, or the expiration of three years from the 
date of the decree ; 

(c) any other questions arising between the parties to the suit in which the decree W|is 
passed, or their representatives and relating to the execution of the decree. 

Nothing In this section shall be deemed to bar a^eparato suit* for mesne profits accru- 
ing between the institution of the first suit and tbe execution of the decree therein where such 
profits are not dealt with by such decree.] 
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8. 684 says, fchat^** an appeal may lie if there has been a substantial error 
or defect in the procedure as prescribed by this Code or any dbher law, 
which may have produced error or defe^^t in the decision of the case upon 
the merits.” The word “case” is used in s. 372 of the old Obde. The 
2nd sect’ion defines “ decree ” to mean “ the formal order of the Court inVhich* 
the result of the decision of the suitor other judicial proceeding is embodied.” 

“ Other judicial proceeding ” in this definition would, primd facie,^ include 
proceedings in execution arising between the parties to a suit in executing 
the decree. [GaR’J'H, C.J. — An order merely ascortsiiinng the Amount whioh 
the judgment says shall he given to the plaintiff is^iiot part of the decreo^J 
My contention is, that all orders under s. 214 are decrees. The formal «)rder 
of the Court embodying the determination by the Court ol (jiiostions arising 
under that section is a decree within the meaning of tlie Code. That appears 
from s. 688. Apjieals lie from the orders mentioned in els. ia) to (iX which 
are interlocutory orders made in the course of a suit. Then cl says that 
appeals shall lie irom “ orders under s. 244 as to questions relating to the exe- 
cution of decrees of the same nature with [672 j aiipe.ilahle orders made m 
the course of a suit.” [JACKSON, J.--- Do not tlie framers of the Code intend 
to distinguish hetwtien ““ orders ” and decrees ”? Tlioy say that a person 
having an order capable of execution shall be considered a decree- 1 folder. That 
would have been unnecessary it an order was a “ decree ”.i It appears that 
all i)ersons who have orders in their favour entitled to execution aw decree- 
holders. The word “ decree-holder ” is defined to moan “ any person in whoso 
favour a decree or any order capable of execution has been made.” That 
means something more than the holder of a decree. The intention of the 
Legislature evidently was, that “decrees,” as defined in s. 2, should include 
orders under 8. 244. I contend that whenever a question arising between 
parties in the course of execution proceedings is dotoi mined, such ordot* is 
apjKialable. There were appeals under the old Code If the onler of tlie lower 
Court was a decree, then, even if the order c»f tlie Lower Appellate Coui t is taken 
as a remanding order, there is an appeal under cl.,(?/;) of s. 6HH. 

Many important points arise in the course of ex(‘cution proceedings, and it 
must liave been the iwteiicion of the Legislature to allow an appeal. Act VI 11 
of 1859, th 372, was not very clear, but in Mahomrd IlnnHcni v. Skcikk A/znl 
Ally (Alarsh, 29(1), it was held that an appeal would lie Sir B. BjiACOCK 
says; — “ It has been very properly urged hv tlio vakeel in supjKH’tto tlie special 
appeal, that, unless a special appeal will lie, there is no remedy against errors 
or defects in law in decisions passed by the first Appellate Court, inasmuch as 
8. 11 (of Act XXI If of 1861“) expressly provides that the (luostions therein 
mentioned shall be determined by the Court executing the decree and not by 
regular suit, and allows an appeal from the order ])assod. Now, difficult j>oints 
of law may arise in the execution of a decree ” Section 11 of .\ct XXITT of 
1861 has been re-enacted in s. 244, and the same reasons are now applicable. 
Even if it ia held that this order is not a decree within the Code, an appeal , 
will lie under the last clause of s. 589, which ])rovides, that “ when an appeal 
from any other order is allowed by this [673] chapter, it shall lie to the Court 
to which an appeal would lie from the decree in the suit in relation tc? which 
such order was made, or when such order is passed by a Court (not being a 
High Court), in the exercise of appellate jurisdiction, then to the High Court.” 
Tltese words are wide enough to include orders made for the first time in 
appeal as in this case.* Even if there is no appeal under tiie now law, there 
has been a sufficient saving under the last clause of s. 3, corresponding with 
s. 307 of Act VIII of 1859. 
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Baboos Kali Kishen f^nd Joygopal Ghose for the Besppndents. — In the 
Code ^here are distinct provision^ as to when decrees are to be recorded ; 
there are also provisions appli cables to framing appeals from the first Court 
and second Court, r Sections 205 and 206 show that, in a suit after judgment 
' has been pronounced, a formal decree is to be drawn up. There is ^rio provi- 
sion fo/framing decrees with respect to execution-proceedings ; they are dealt 
with as ^applications. Section 647" refers to miscellaneous proceedings. In 
these cases no formal decree is recorded ; judgment is given, and a certificate 
granted. !JA*tKSON, J. — The final order in a certificate case would be the 
dpcree ; the proceedings ^aro to be conducted as nearly as possible according 
to the Code. Ainslie, J, — Can you execute an order?] A holder of a 
decree applies to the Court to enforce it under the Code ; there is no provision 
for executing an order. The order of tluj District Judge is not a decree. 
The provisions as to execution -proceedings up to final execution are contained 
in the first part of the Code. Ai)j)oals come under s different part; there 
is no provision for recording decrees in matters of execution, and the 
distinction between decrees and orders is* preserved throughout the Code. 
Section 230 provides that execution shall be taken out by the decree-holder, 
and orders are then passed. Sections 212 and 244 show that the distinction 
between decrees and orders is kept up. The Act provides for appeals from 
decrees and appeals from orders There is no provision for an appeal from an 
order of this nature, and unless it is held to he a decree, no appeal lies It has 
been contended that the last clause of s. 3 re-enacted s. 387 of the old Code. 
We submit [674] that the Legislature intended to give only one appeal, and 
did not intend t^o give a special appeal in miscellaneous matters ; and there- 
fore that the provisions of s, 387 as to special appeals were omitted intention- 
ally. This intention is further shown by s. »5S8, which provides that the 
orders passed in appeal under it shall be final. 

Baboos Bhotvani Churn Duti and Kah Mohun Das for the Appellants in Suit 
No. 323 of 1877 contended, that an appeal lay under ss. 540 and 588, cl. 0). 
of Act X of 1877 : and that ♦the appellants were “ parties to the sui^” and 
therefore had the same rights of appeal as their vendors. They referred to 
Ahiduniussa Khatoon v. Amirunnissa Khatoon (I. L. R., 2 Cal., 327 ; s c., L. R. 
4 I. A., 66} and Htiro Lall Dass v. iSoojawiU Ab (8 W. R., 197). 

Mr. H, Bell for the Respondents. — The case is concluded by Sooba Behec 
V. F^ukurunnissa Begum (1 Cal. Rep., 331), where it was decided that the 
alleged,^ but not proved, transfer of a decree does not constitute the alleged 
transferee a party to the suit merely by his applying for execution of the 
decree. 

The other cases were not argued. 

The Opinions of the Full Bench were delivered by 
No. 360 OP 1877. 

Gurth, C« J« — I think that the special appeal in this case is preserved to 
the appellant by s. 6 of Act I of 1868, which is in these words : — “ The repeal 
of auy {Statute, Act, or Regulation shall not afi'ect any proceedings commenced 
before the Repealing Act shall have come into operation." 

* [Sec. 647 The procedure herein prescribed hhall be followed, ab far as it can be made 
applicable in all proceedings in any Court of civil juriRdiction other than suits and appeals. 

The High Court may, from time to time, make rules to provide for the admission, in such 
proceedings; of afiidavits as evidence of the matters to which such affidavits respectively 
relate ; and such rules, on being published in the local 9 fificial Gazette, shall have the force 
of law.] 
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It was held by a Full Bench of the Bombay High Court in the case of 
Batanchand Shrichand v. Ilanmantrav Shttbakas (6 Boro. H. Cf. HU)., 166) 
that a suit is a judicial proceeding, and that the words “ any proceedings ” in 
the above section included all proceedings in any sui!, from the date of it3 
instituti-on to its final disposal ; and, therefore, included proceedings in appedl. 

[673] I quite agree in that view of the section. This suit was instituted 
before the new Civil Procedure Code came into operation ; and I coifsider that, 
by** force of the aV)ove section, the proceedings in this suit, including , the 
special appeal, which is an 'essential part of those urocoedings, are to go on to 
the final end of the suit, notwithstanding the repeal of tli'. old Code, 

There is nothing in the new Code, as far as I can sets which militates 
against this view. 

Section 3 certainly provides that “ nothing contained in the new*Code shall 
atiect the^ procedure prior to decree in any suit instituted before that Code 
comes into force and the reasonable inference from those words is, that the 
new Code is to alfect tlie procedure decree in any such suit. 

But 1 do not read the word “ procedure ” in this section as meaning the 
same thing as the word “ proceedings " in s. 6, Act 1 of 1868. 

The proceedings in any suit commenced before the now Code comes into 
operation aie to go on as before, including a si)ocial appeal, if the old Code 
allowed one ; hut the “ procedure,*’ which I understand to mean the machinery 
by which those proceedings are conducted, is, after decree, to he that which is 
provided by the now Code. 

II there is no macliinery provided by the new Code in case of a special 
appeal like tlie i)resent, the old machinery must ?>e used. 

I am aware that, in the case of Framji Boviavjt v. Ilorma.yi Barjorji 
(3 Bom. H. C. Rep., 19), tlie word “ procedure is used by Sir R. ConCH in a 
mor0»extended sense ; but the decision in tliat case did not depend, as it seems 
to me, upon the meaning of the word “procedure.” 

The question trhere was whether, by the Charter of 1865, the right 
of appeal to the Iligli Court, which was given by the previous Charter 
of 1862, was talven away ; and (whether that was or was not properly 
called an alteration in the procedure) the Court held, and 1 think ver^j properly, 
thattheright of ajipeal to the High Court was taken away by the Charter of 1865. 

[676] At the time when that case was decided, Act I of 1868, the General 
Clauses Act, had not Been passed ; and, therefore, the effect which s. 6 of that 
Act might have upon proceedings in any pending suit was not considered. 

The only other provision in the new Code to which 1 think it necessary to 
refer is s. 591, which enacts that, “except as provided in Chapter XLIII, no 
appeal shall lie from any order passed by any Court in the exercise of its 
original or appellate jurisdiction.” But this provision appears to be clearly 
prospeciive. The appeals allowed by Cliapter XLIII are only appeals from 
orders made under the neiv Code ; and the whole of the chapter, as it^seems to 
me, is intended to apply only to future orders to be made under the new Coda. 

I am, therefore, of opinion that this appeal should be admitted. 

This decision wiU govern the other cases numbered 2, 26, 27^ 33, and 48 
of 1878, which are also referred to us, and which depend upon the same 
principle. • 
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In all the al)ov 0 cases, therefore, I consider that the appeals should be 
admitted * 

In No.*3!23 of 1§77 no appeal wfculd have been allowed under the old 
Code ; juid as the new Code does not confer any right of appeal in sucli’a case, 
the appeail must bo dismissed with costs. 

Jackson, J.- The difficulty in these cases generally has arisen from the 
repeal of tTie Act, under which they would have been cognizable, without the 
simultaneous entictment of any provision saving the right of appeal ; and it has 
beep proposed to get over tlie difficulty by putting some force on the word 
“ decree ” as defined in the Code. A good deal of discussion has also arisen 
upon the terms of tiie last clause of s. 3. 

The appeal given l)y s. 588 of the present Code applies to orders made 
under the Code and to no others, and the finality given by the same section 
to appellate decisions of that nature is confined to orders passed in appeals 
under that section. • 

The word “decree ” cannot, in ray opinion, include orders, either original 
or appellate, ujion matters arising in the course of a suit or in execution of the 
decree. • 

[677] The decision of the Appellate Court on an appeal from the original 
decree is, in trutli, tiie result of the decision of the suit by that Court, and, 
therefore, comes at once within the definition of a “ decree.*’ 

The judicial iiroceedings referred to in the same definition are, I think, 
those provided for in s. 647, ‘ and are altogether outside regular suits. 

'Bo adopt any other interpretation, and to hold that judicial proceedings 
in the definition clause include proceedings in a suit before or after decree, 
would be, in my opinion, to introduce needless and extreme confusion into the 
provisions of the Code. 

The diflicultv created by s. 3 arises mainly from tlio use of the ambiguous 
word “ proce(Uiro,” which evidently has two senses, and is employed in this 
very Code sometimes in one and sometimes in the other seiisfe Jn one of the two 
it includes all tin* remedies or modes of relief to wdiich a suitor is ontitlerf; and in 
the other it denotes merely the steps whicli are to be taken by the Court or its 
officers in, ascertaining the rights oflitigants, in putting them into possession of 
that which is found to bo their due, in canductmg its own proceedings or enforc- 
ing its own decisions. The embarrassment which has arisen entirely dis- 
appears if wo limit the wmrd “procedure” to that irieanmg which, I apprehend, 
it was intended to bear, and generally does bear in most places whereit occurs 
in the Code, viz., the rules of practice whereby “ rights are effectuated through 
the successful application of the proper remedies.” 1 conceive that the Code 
is chiefly meant to contain as complete a collection as possible of those rules, 
•ihd that, although w'e find in it here and there declarations as to those cases in 
which appeals shall or shall not lie, this is done for the sake of convenience and 
not because those provisions form a part of procedure strictly so called. Those 
declarations govern the cases to which they are expressly applicable, and as to 
other oases they will depend either on the words of actual preservative enact- 
ments, or on the general principles applicable to the retrospective force of Statutes. 
If this be so, it follows that the last clause of s, 3 taken by itself has realfy 
no effect upmn this question, but relates only J;o the applfeation of the rules of 

* (Sec. 647 ’—fi. V. supra l.L.R. 3 Cal. 673. J 
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practice [678] contained in the Code. We cannot, 1 think, nor is it necessary 
that we should, rely for the purposes of this case on cl. 16 of the Leftem Patent 
of 1865. In the first place, it seems to me that the 16th clause only gave juris- 
diction in the sense of enabling the High Court to tryothe appelkls lawfully 
coming before it, whicli is, in my opinion, a very dilTcrent thing from aft enact- 
ment conferring on the subject a right of appeal. But in the secont? place, by 
the 44th clause, the Letters Patent are expressly made subject in all particulars 
to the legislative powers of the (ioveriior-Cleneral in Council, and subsequently 
the Indian Legislature has, by Act VI of 1871, declared in s. 21, that “ appeals 
from the decrees and orders of District .ludges and Additional .ludges shall, when 
such appeals are allowed by law, lie to the High Court.” And by a. 22, that 
“ appeals from the decrees and orders of Subordinate Judges mul Munsifs shall, 
when such appeals are allowed by law, lie to the District Judge, except where 
the amount or value of the subject-matter in dispute exceeds Hs. 5,000, in which 
case the appeal shall lie to the High Court.” That the limiting words “ wdien 
such appeai^s are allowed by law ” extend to the latter part of the sentence, I 
cannot doubt, either on grounds ^3f grammatical construction, or with reference 
to the reason of the thing ; and thus, by the enactment of a competent Legis- 
lature, the powci of hearing appeals given to the lligli Court is expressly 
restricted to those cases in which an appeal is allowed hy any law in force. 
Hut even without this express enactment the result, in my opinion, would have 
been the same. I liavo already obseiwed on what seems to me the distinction 
between enabling a Court to hear appeals and conferring on parties tlie right of 
apueal. But with reference to my second reason for thinking the clause in- 
operative, it has been pointed out that the Court is there directed to exercise 
“ appellate jurisdiction in such cases as are subject to appeal to the said High 
Court by virtue of any laws or regulations tn fofcr , ” and it is suggested 
that these latter words validly confer an appellate jurisdiction in such cas^s till 
the jurisdiction is expressly taken away. J attach no weight to the word “woic,” 
as it seems to me purely descriptive, having reference to the jurisdiction to be 
exercised r679J at the moment when the new Letters Latent were imblishod. I 
presume that if any .Act allowing appeals to the High Court had l)eon repealed 
on the let January 1866, this Court could not have hoard such aj)j)eals if present- 
ed after the publicatiq;i of the Letters Patent, although the case haJ been subject 
to appea^hy a law in force on the 28th of Docemher 1865, the date which the 
Letters Patent hear. My opinion, therefore, is, that tlm ])ower of this Court 
to hear appeals from the Civil Courts in the interior (inseparable from the rights 
of parties to prefer the appeals) is now regulated l)y Act VI of 1871. 

In my opinion, howevef, we may safely adopt, and for the sake of obviat- 
ing hardship and injustice we ought to adopt, the construction which tlie High 
Court of Bombay has put on s. 6, Act I of 1868, in liatanchand iShrichand v. 
Hanmantrav Shwhakas (6 Bom. H. C. Rep., lt)6, 168), and wo ought also 
to hold that it wdll cover specific proceedings taken in execution of a decree 
which have been commenced before the Code came into force, — that is, » 
before the repeal of Act VIII of 1859 became operative. By making this 
use of the 6th section of the General Clauses Act and by taking the view 
which 1 have taken of ths effect of s. 3, it seems to me that all diflibulty is 
avoided. The provisions of the Code will then have no retrospective effect so 
as to injure any right of action or right of appeal existing at the time when the 
Code came into effect ; at the same time that the procedure as intended hy the 
Legislature, will come >into force with all its incidents in every case .at the time 
indicated,— -that is to say, (l) the procedure in suits instituted after the Code 
came into force will be wholly subject to its provisions ; (2) the procedure ki 
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suits commenced before it came into force and pending at that time will be 
regulated by the previous law up to decree, and by the Code after decree ; and 
(3) the procedure after decree in suits determined before the Code came into 
force would" thereafter' be governed entirely by the Code as to new proceedings, 
brat not'Us to proceedings already commenced, which, according to the vi6w now 
suggested^ are specially [680] protected by Act I of 1868. With these indica- 
tions of my own reasons, 1 concur in the proposed decision in the several 
appeals before us. 

a ‘ No. 323 OF 1877. 

' Markby, J. (Mittek* J., concurring ). — This was an application under 
s. 208 of Act VIII of 1859 by the purchaser of a decree to be allowed to execute 
the decree. The application was rejected by the District Judge on the 
17th August 1877. 

The appeal to this Court was presenttid on the 12th of November 1877, 
that is, after the new Code came into force. 

No appeal will lie against this order under s. 588, which only applies to 
orders made under the new Code, which this order certainly was not. , 

If, therefore, tlie appeal lies under the new Code at all, it must lie as an 
appeal from an original decree under s. 540, which applies to decrees made 
under the old Code as well as to decrees made under the new. 

The question, therefore, is, whether the order of the lower Court was 
a *' decree ” within the meaning of s. 540. , 

By a decree means the formal order of the Court in which the result 

of thfi decision of the suit or other judicial proceeding is embodied.” 

By “the result of the decision of the suit ” we understand to be meant the 
order of the Court granting or refusing that, or some part of that which the 
suit was brought to obtain. 

By “other judicial proceeding ” we understand to be meant not the result of 
a judicial proceeding of any other kind whatsoever, hut of a judicial proceeding 
which does not arise out of a suit such, for example, as proceedings other 
than suits to which hy s. 647 the Procedure Code is made, as far as it can 
be, applicable. 

^ No doubt, the words “any other judicial proceeding” are cjapable of 
receiving a wider construction. Almost every order, of a Court of Justice 
embodies the result of a judicial proceeding; and an order made on appeal 
always does so. Moreover, in ordinary language, an order made on appeal is 
called a decree. 

But in the definition itself, we have an indication that this was not the 
intention in the fact that “ an order on appeal [681 j remanding a suit for 
re-trial ” is declared to be not wdthin the definition. This we take to be an 
example or illustration, not an exception. If the wider construction of the 
words any other judicial proceedings” were intended by the Legislature, a 
remand would have come within the definition, because it cannot be denied 
that an order of that nature, though it does not embody the results of the 
decision ot the mit, clearly embodies the result of the decision of the appeal^ 
It declares that the result of the appeal is that the suit must be iimanded for 
re-trial, , 
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Again, it is evident from a"' comparison of Chapters XLI and XLIl with 
Chapter XLIII that the Legislature intended in the iast-mentioned chapter to 
provide for appeals against “ orders” which are not ^ “ decrees.” Hut many of 
-these “orders” would be “decrees” if we were to adopt tiie wider construction of 
the words “ any other judicial proceedings ” as tnentioiied above. Because, 
under this wider construction, an execution-proceeding, or a proceeding taken 
under s. 258 to compel a decree-holder to certify, or under ss. 311 an(f312 to set 
aside a sale, or in an insolvency matter under ss. 351, 352, 353, 91 * 357, or 
proceedings under Chapters XXX TV and XXXV, would be included within the 
words “ any other judicial proceedings;” and orders referred to in clauses '(y), 
(A;), (wt), (n), and {r) ofs. 588 would be “ decrees ” syitliin tlio definition of fjbat 
word as given in s. 2 of the Act. But a comparison of the chapters mentioned 
abovse clearly shows that that was not the intention of the Legislature. 

Furthermore, if we were to adopt the wider construction of the words 
“ other judicial proceeding ” in s. 2 , we should have to give the same construction 
to the words “ proceedings other than suits and appeals” in s. 647 of the Code. 
In this view of a. 647, the provisions of ss. 649 and 650 would be wholly 
unnecessary, for the matter dealt with by the last two sections would have 
then been already provided for by a. 647. 

These are some of the considerations which lead us to adopt the con- 
struction of the words “ any other judicial proceeding” which we have adopted. 

The appeal in this case, therefore, does not lie either under s. 540, or 
s. 588 • of Act X 1877, and there is no provision [688] in any other Act, 


[Soc. 540: — Unless when otherwise expressly provided in this Codoor by any other 

law for the time being in force, an appeal shall lie from the 

decrees, or from any part of the decree.^, of the Courts cxerci.sing 
original jurisdiction to the Courts authorised tu bear appeals 
from the derisions of those Courts.] 
t C Sec. 58S : — An appeal shall lie from the following orders 
under this Code and from no other such orders^: — 

(a) ( )rders under sdbtion 20, staying proceedings in a suit, 

[h) Ofder.s under section 32, striking out ur adding the name of any person as plaintiff 

or defendant, 


Appeal to lie from all 
original decrees, except 
when expressly prohibited. 

Orders appealable. 


(c) Orders under section 44, adding a cause of action, 

{d) Orders under section 47, excluding a cause i)f action, 

(c) Orders rejecting or returning plaints under section 58 clause (d), or section 64, clauses 
(b) and (d), or section 57, clauses (b) & (c), 

{f) Orders rejecting applications under section 102 (in cases open to appeal) for an order 
to set a.side the dismissal of a suit, 

(ff) Orders under section 120 where a party fails to appear in person, 

(h) Orders under section 168 for attachment of property, 

(i) Orders under section 176 where a party refuses to give evidence or produce a document 

called for by the Court, > 

( l ) Orders under section 244, as to questions relating to the execution of decrees, of the 

same nature with appealable orders made in the course of a suit, 

(ft) Orders under section 268 compeiling'decrce-holders to certify, * 

(f) Orders under section 261 as to objections to draft-conveyances or draft-endorsements, 

(m) Orders under section 812 for confirming or setting aside a sale, 

^ (n) Orders in insolvency matters under section 351, 852, 353, or 857, 

( 0 ) Orders rejecting Applications uj^der section 870 for dismissal of the suit, 

(p) Ord^ disallowing objections under section 372, 


1 CAT..— 144 
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of which we are aware, under which it can be brought. There is no provision 
of Act VIJl of 1859, or pi Act XXIII of 1861, applicable to such a case. 
Section 11 of Act XXIII of 1861 comes nearest to it, but it has been frequently 
held that t>iis section does not apply to a proceeding under s. 208 of Act VIII 

1859, > Nor can tfie appeal lie under cl. 16 of the Letters Patent gi lo65. 
The clause only empowers this Court to hear appeals in such cases as were 
subject to appeal to the High Court by virtue of any laws or regulations then 
in force, 43ut this only throws us back again upon the old law, which, as we 
have said, does ^ot provide for an appeal in such cases as this. 

« In our opiniont therefbre, n# appeal lies in this case. 

No. 360 OF 1877. 

This was an application to execute a decree for possession of land and 
costs. The Subordinate Judge, on the 7th March 1877 held that the execu- 
tion was barred by limitation, and rejected the application. The District 
Judge, on the 23rd August 1877, held that the execution was not barred, and 
ordered execution to issue. 

On the 19th November 1877, the judgment-debtor presented an appeal to 
this Court. 

For reasons already stated, no appeal can lie against the order of the Lower 
Appellate Court either under s. 588 of the new Code, or under s. 584. 

There was, however, a right of appeal to this Court against the order of 
the I^wer Appellate Court at the time when that order was made under Act 
XXIII of 1861, 8. 11, which had not then been repealed ; and though this Act 
was repealed when this appeal was presented, and though there is no provision 
in the new Code under which an appeal can lie in this case, there is still 
nothing in the new Code which expressly prohibits such an appeal. The prohibi- 
tory words in the first and last clauses of s. 588 do not apply to the order of 
the Lower Appellate Court in this case, inasmuch as that order was made before 
the new Code came into force ; and those prohibitions are hot retrospective. 

[683] If the appeal in this case is taken away at all, it is taken away by 
the repeal of Act XXIII of 1861, which formerly gave an appeal in this case. 
But we think that, notwiDhstanding the repeal of Act XXIii of 1861, this 
Co^rt is empowered to hear, and ought to hear, this.appeal under the provisions 
of cl. 16 of the Letters Patent of 1865. » 

That section provides that this Court shall bo a Court of Appeal from the 
Civil Courts of the Bengal Division of the Presidency of Fort William, and 
from all other Courts subject to its superintendence, and shall exercise appel- 


( 9 ) Orders as to inter-pleader suits under sections 473, 475, or 476, 

(r) OrSers under sections 479, 4B0, 481, 465, 492, 493, 496. 503, 

(s) Ordm under section 514 superseding an arbitration, 

It) Orders under section 618 modifying an award, 

(u) Ordm under any of the provisions of this Code imposing fines, or for the imprison- 
laent.ol any peison, except when such imprisonment is in execution of a decree, * 

a ltefusulB under section 558 to re-admit or under section 560 to re-hear an appeal. 

I Orders under section 562 remanding a case, * e 

TbM orders pnesed in appeals under this seotion shall be final.] 
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late jurisdiction in such cases as are subject to the appeal to the said High 
Court by virtue of any laws or regulations now in force.” • 

We think this clause is in itself a sifdicient authority^ to this Court to hear 
this ai>ppal. It is not probable that the Legislature intended to take»away«a 
right of appeal which existed, though it had not been exercised, when Act X of 
1877 was passed. Had they intended this, they would, we think, have used 
express words for the purpose. • 

• • 

No doubt, the Supreme Legislature has power undeij s. 9 of the 24 and 
25 Viet., c. 104, to take away from this Court the powers conferred by cl. 115 of 
the Letters Patent ; iind by s. 588 of the nevr Code it has taken away a large 
portion of those powers, but, in our opinion, not in this instance. 

It is said that cl. 16 of the Letters Patent only gives the power to hear 
appeals, whereas Act XXIIl of 1861, which gives the right of appeal, is 
repealed, iind that, therefore, the appeal no longer lies. 

, With great deference, it seems to us that so long as the power to hear the 
appeal remains, that is suflicient ; and that the power of a Cpurt to hear an 
appeal carries with it, as a necessary consequence, the right to an appellant to 
present to that Court a petition of appeal. 

If, as very often happens, the power to hear the appeal and the right of 
appeal is given by one and the same provision, then the repeal of that provision 
would destroy the appeal altogether; but here there are two wholly independent 
provisions, one of which is untouched, and which is alone sudicient to enable 
us to hear tliis appeal. • 

We think, therefore, that this appeal should be heard. 

• [684] No. 2 OP 1878. 

This was an apj)lication to execute a decree by which it wfts ordered tliat 
the ]ud^ment-debtor should execute a lease. The judgment-debtor objected 
that she ouglit not to be made to execute the lease, and that execution of the 
decree was barred by limitation. The Subordinate Judge, on the 15th 
September 1877, overruled these objections and ordered the lease to be? executed. 

An appeal to this Court was presented on the 2nd January 1H78. 

For reasons alrea'dy stated in Miscellaneous Regular Appeal No. 323 of 
1877, no appeal lies to this Court against that order under Act X of 1877. But 
as the law stood when the order of the Lower Appellat<3 Court was made, an 
appeal against it lay to this Court under Act XXlll of 1861, s. 11. In our 
opinion this Court is still empowered to hear this appeal under cl. 16 of the 
Letters Patent of 1865. We have given our reasons for this conclusion in th? 
case No. 360 of 1877. That reasoning is applicable to this case ; and we think 
this appeal ought to be heard. • 

No. 26 OF 1878. 

In this case the decree-holder had obtained a decree for rent ; the decree- 
holder desired to att^h the moveable property of the judgment -debtor. Tho 
judgment-4ebtor insisted that the decree-holder was bound first to execute 
the decree against the tenure. The Munsif^ thought the decree-holder was 
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bound to take that course, and on 17th March 1877 refused to execute the 
decree against the moveable property of the judgment- debtor. The decree- 
holder, on the 6th of April 1877, appealed to the District Judge, who, on the 
5th October 1877, set aside the Mudsif s order, and ordered execution against 
the moveable property to issue. On the 4th January 1878, the judgmept-debtor 
presented a petition of appeal to this Court. 

For reasons already stated in Miscellaneous Regular Appeal No. 323 of 
1877, no appeal can lie to this Court in this case under Act X of 1877. 

It, however, femains'lio consider whether, although no appeal lies against 
the order of the Lower Appellate Court under the [686] new Code, the right of 
appeal, which undoubtedly existed before the new Code came into operation, has 
been thereby taken away. 

The appeal was given by Act XXIII of 1861, s. 11, and there are only two 
modes by which the appeal so given can have been taken away,--(l) by the 
repeal of that Act ; (2) by the prohibitory words of the first and last clauses of 
s. 588. 

Act XX^-TI of 1861 is repealed by the new Code, s. 3, with the proviso 
that “ nothing herein contained shall affect ohe procedure prior to decree in any 
suit instituted or appeal presented before this Code comes into force.'* 

Act I of 1868, 8. 6, also provides, “ the repeal of any Statute, Act or 
Regulation shall not affect anything done or any offence committed, or any fine 
or penalty incurred, or any proceedings commenced before the Repealing Act 
shall have come into operation." 

(The repeal, therefore, of Act XXIII of 1861 is subject to these two provisos. 

The proceeding before the Lower Appellate Court, — that is, the appeal of 
the decree-holder from the decision of the Munsif, was commenced by the 
petition of appeal, dated the 6th April 1877. It was, therefore, commenced 
before the Repealing Act came into operation. It appears to us, therefore, that, 
in consequence of the second of the above provisos, the repeal of Act XXIII of 
1861 4oe8 not “ affect " that proceeding. 

Thi? being so, there was, at any rate, so far no difficulty in the way of 
the Lower Appellate Court making its order on October 5th under the old Code, 
for though that Code was then repealed, yet, for the purposes of the appeal 
then pending for decision before the Lower Appellate Court, the old Code still 
remained in force. 

The question, however, still remains whether the order of the Lower 
Appellate Court ought to be considered as, in fact, made under Act XXIIl of 
1861, or under the new Code. This must be determined in order to see whether 
or no the case falls within the prohibitions contained in the first and last 
clauses of s. 588. 

i , ^ 

On the whole there is, we think, nothing in Act X of 1877 which compels 
us to say that the order of the Lower Appellate [886] Court was made under 
the new Code ; and as, for the purposes of the appeal in the Lower Appellate 
Gouri Act XXIII of 1861 was in force, we think that Ijhe order of the Lower 
Appellate iuourt ought to be considered as, in fact, made under that Act, and 
not under the new Code. 
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The prohibitory words, therefore, of s. 588 do not apply to this case. 

If these prohibitory words do not apply, then, as already shown in Mis- 
cellaneous Special Appeal No. 360 of 1877* this Court is empowered to hear this 
appeal ijinder cl. 16 of the Letters Patent of 1865 ; and weirhink, therefore, that 
this appeal ought to be heard. * * 

The remaining four cases all stand upon the same grounds, as \jill appear 
from the following statement of facts. 

No. 27 OP 1878 

In this case certain persons presented a petition to a Munsif under s. 119 
of Act VIII ot 1859, alleging that there had been an ec parte decree against 
them, and praying that this decree should be set aside and the suit heard. 
The Munsif, on the 19th June 1877, rejected the application. 

• 

The petitioners appealed, and the Olhciating District Judge, on the 27th 
September 1877, rejected the appeal. 

The petitioners then, on the 31st January 1878, presented a second appeal 
to this Court. 

An appeal against the order of the Lower .appellate Court lay to this Court 
under ss. 119 and 372 of the former Code of Procedure. 


No. 30 OF 1878. 


In this case a decree-holder applied for execution of a decree obtained 
ex parte. The judgrnent-dehton then put in an application under s. 119, praying 
that the judgment should be set aside and the case heard. On this he was 
sumnffoned by the Subordinate .ludge to appear ])ersonally. He did not attend, 
and having given no evidence in support of his apidication, it was dismissed on 
the 15th March 1876. The judgment-debtor, on the 26th April rH7G, appealed, 
and on Jbhe 3rd October 1877, the Officiating District Judge dismissed the 
«appeal. * 

[687] On the 31st January 1878 tlie judgment-debtor presentee^ a second 
appeal to this Court. 


This appeal wouffl lie under the provisions of ss. 119 and 372 of Act 
VIII of 1859. 


No. 33 OF 1878. 


The decree-holder in this case had obtained a decree for possession^ 
mesne profits, and costs. He applied for execution, and the Subordinate Judge 
on the 6th August 1876, ordered that he should recover mesne profits from 
Srabun 1269 to the end of 1280 ; and certain costs, which were speoiffed. 

The judgment-debtor, on the 10th August 1877, appealed to the District 
Jlidge, complaining against the order of the Subordinate Judge, both as to 
mesne profits and cibsts. The District Judge, on the 30th November 1677, 
dismissed the appeal. 
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On the Slst January 1878 the judgment-debtor appealed to this Court. 


This appeal would lie under the provisions of s. 11 of Act XXIII of 1861* 


No. 48 OP 1878. 

In this case the decree-holder had obtained a rent-decree for money on 
the, 16th September 1871. On the 18th July 1876 he applied for execution. 
The Subordinate Judge, op the 14th December 1876 held that execution was 
barVed by s. 68 of Act VllJ of 1869. On tlie 13th January 1877, tiie 
execution-creditor appealed to the District Judge, who, on the loth December 
1877, reversed the order of the Subordinate Judge and ordered execution to issue. 


The judgment-debtor, on the 2oth February 1878, presented a petition of 
appeal to this Court. * 

This appeal would lie under s. 11 of Act XXIII of 1861. 

c 

The question in all those last four cases is precisely the same, — namely, 
whether the provisions under which these appeals were formerly given being 
repealed, the appeals will lie now, the repeal of those provisions notwithstanding. 

For the reasons stated in Miscellaneous Special Appeal No. 360 of 1877, 
and Miscellaneous Special Appeal No. 26 of 1878, we [688] think this Court 
is stiy empowered to iiear these appeals, and that, therefore, these appeals 
ought to be heard. 


In dealing with those appeals we have not given to s. 6 of Act I of 1868 
so wide an application as the Chief Justice and one other of the learned Jbdges 
are disposed to do. It seems to us that difficulties may arise if we give tliat 
section too wide an operation. We prefer, therefore, to acknit these appeals on 
another ground upon which they seem to us admissible, reserving, for the 
present', the consideration of the exact limits of application of s. 6 of Act I of 
1868 to t^e new Code of Procedure. 

Ainslie, J. — 1 concur with my learned brothers, Mabkby and Mitter, 
JJ., in thinking that, in all cases in which an appeal lay under Act VIII 
of 1859, the right of appeal is saved by the 13th clause of the Letters Patent. 

This disposes of all the appeals before us excepting No. 323. The order 
in this case was made under s. 208, Act VllI of 1859, and was not open to 
appeal. The matter dealt with by the order is now governed by s. 232 of the 
present Code. Beading s. 588, cl. (;), with cl. (p), an order made under s. 233, if 
in favouf of the assignee of a decree, is appealable as an order ; but s. 588 only 
applies to orders made under the Code, and s. 591 bars any appeal from an 
order not provided for by s. 688. 

0 

I, therefore, concur in rejecting Appeal ,,No. 323, aifd in admitting all the 
others before us. 


1160 



MEHERBAN KOEK [1878]' 


I.L.R. 3 Cal. 688 


NOTES. 

[INTERPRETATION OF KTATDTES— RIGHT OF APPEAL»UNDER 

REPEAIiEJ) ACTS. 

I. TH^ HEAONOTE— 

Ah the hoadnote is not clear, we state below the propo-nitions dealt with by these 
cases : — * 

• • 

The Code of Civil Procedure, 1877, does not, bv express terms or neccssarv implication, 

■ . •'t , 

Kive its provisions as to appeal any retrospective operation. 

( So held by all the Judges.) 

The right of appeal in respect of suits and proceedings under the Civil Procedure Code, 
Act VIII of 1859, will continue to hi governed by the provisions of that Code, even 
iiftA the coming into force of the C. P. C. of 1877 which ri'pcaled it. 

(This is the result of the opinitms of all the Judges, nllhougk the reasons were 
different, at any rate where the old Code gave a right of appeal.) 

% 

This is the case whether at such date, the suit or proceeding in the lower Court (all 
the c i->es hero were execution proceedings) wa.s pending (as in of 1878 ; 80 of 1878 ; 
88 of 1878 ; -18 of 1878) or had been diaposed of (800 of 1877 ; 2 of 1878 ; 27 of 1878). 

Where there was a right of appeal under the repealed Code, that right was held not taken 
away, 

(a) by C1.\RTH, C.J., and Jackson, J. (MAKKBY and Mittbu, JJ. doubting) 
because: the General Clauses Act, 1808, nsivcdi' pending proce^'dimjsJ 
which term included all proceedings from the date of institution to final 
disposal inclusive of appeal. 

> (5) by M\UKBY, MittEII and AINSEIE, JJ. (JACKSON, J., dissenting) becauac : 

(i) although the old Code was repealed, the right to hear a{^eals, under that 

Code, remainod by virtue of the Ijetturs Patent., 1805, cl. 10, and this carried 
• with it the right to present appeals ; and 

(ii) orders on proceedings that were actually pending disposal were deemed to 

have been passed under the old Code and not under the now. , 

Where under the old Cgde there was no right of appeal (as in the case 828 of 1877) 
none was permitted 

(1) byG\UTH, C.J., AlNSLlE, J. and (apparently also, JACKSON, J.), becanse, 

there was no appeal in respect of that matter under cither Code. 

(2) by MauKBY and MITTER, JJ., because no appeal was given by the old Code and 

the new Code was inapplicable by its teriiu to proceedings under the old Gode.^ 

* Proceedings’ in 1 of 1868, Sec. 6 and * Procedure ’ in X of 1887, Sec. 8, defined by 
Garth, C.J. and Jackson, j. • 

Distinction between ‘ order* and * decree' in the definition clause pointed out by all 
the Judges except GARTH, G.J., and the words ' other judicial proceedings ’ in the 
definition of * dmree' explained by them notl* to refer to proceeding;^ in execution 
of a decree given in a suit. ” 
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The following TABULAR ANALYSIS of the facts and the decisions in the several cases 
^disposed of by the Full Bench may be found useful ^ 


Appeal No. 

300 of 
1877 

2 of 
1878 

26 of 
1878. 

27 of 
1878 

30 of 
1878 

‘ 33 of 
1878 

48 of 
1871 

323 of 
1877 

Nature of the 
order,' 

' 

Ordering 
exec a- 
tion as 
not time- 
’^barred. 

Ordering 
execu- 
tion of 
lease. 

Ordering 

execu- 

tion 

against 

move- 

ables 

before 

tenure 

Ordering! Ordering 
rejection rejection 
of apph-'of appli- 
cation to^cation to 
set asidejset aside 
erparte i exparte 
d«‘cree. decree. 

Order in 
respect ol 
mesne 
profits 
andiMr 

costs. 

Ordering 
execu- 
tion as 
not time- 
barred. 

Order 
refusing 
execu- 
tion to 
assignee 
of decree. 

Bate of the order 
of lower Court. 
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15-9-77 
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filed 
6-4-77 

1 

27-9-77 
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filed 
20-4-76 
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filed 
13-1-77 ' 
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MEHERBAN KOER AND OTHER CASES [1878] I.L.R. 3 Cal. 688 
II. THE GENERAL PRINClPLEjS 

(а) Statutl&s are prhnA facie prospective only, and cne class of exceptions to this rule is 
those that affoct procedure ; and they are given retrospective operation? 

(б) But the right of appeal has been held toH)e something more than marc^procedure : — 

In Colonial Siujar Heftning Company v. Irving (1905) A. C., 369, the Privij Council 

observed : — ^ 

“ As regards the general principles applicable to the case there was no controversy. On 
the one hand, it was not disputed that if the matter in question be a matter of procedure 
only, the petition % well founded. On the other hand, if it be more* than a inaltiv^ of 
procedure, if it touches a right in existence at the passing of the Act., it was conceded that in 
accordance with a long line of authorities extending from the time of Lord Coke to the 
present day, the appellants would be entitled to succeed. The Judiciary Act f'w/itc/4 foot 
airay the right of Appeal to Privy Council) is not retrospective liy express enactment or 
necessary intendment. And therefore the only question is, was the appeal to His Majesty 
in Council a right vested in the appellants at the date of the passing of the Act, or 
was it a mer9 matter of prcK;eduro? It seems to their 'Lordships that the question docs not 
admit of doubt. To deprive a suitor in a pending action of an appeal to a superior tribunal 
which belonged to him as of right is a very different thing from regulating procedure, In 
principle their Lordships see no difference between abolishing an appeal altogether and 
transferring the appeal to a now tribunal. In either case there is an intorfcri9lice with existing 
rights contrary to the general principle that statutes are not to be held to act retrospectively 
unless a clear intention to that effect is manifested." 

In that ease, the proceedings had been commenced when the Judiciary Act 1903 came 
into force, and the decision was not given until after that date. 

(e) On thesauKs principle that an existing right of appeal is not primA facie taken away, 
rests the rule that a new right, of appeal is nob printd facie conferred : — (1910) 7 
A.L.J., 1070 (This case is like No. 323 of 1877). See also (1878) 3 Cal., 72'J. 

See also (188G) 13 Cal., 80 (1878) 3 C.L.R., 203. 

{d) There have been many conflicting decisioii.s, however, onthi-s subject. See (1889) 16 
Cal., 287 F. B. (which deals exhaustively with this subject) and our Notes to that 

• case in our ‘ LAW REPORTS ’ RPJJ^RINTS of the I. L. R. 

{e) It was laid down in the following that the particular proceeding in execution should 
have been commenced before the Act : —(1879) 4 C. L. R.,. 18 ; (lH79) Cal., 259. 

{f) The case of (1879) 4 Cal., 825 seems to beat variance with this case ; where the question 
was whether another appeal also will bo governed by the old Act. 

in. THE GENERAL CLAUSES ACT ON REPEAL . - ^ 

The former Act has beeti repealed and X of 1897 takes its placj. See s. 0 thereof. 

lY. THE DEFINITION OF* DECREE ’IN THE CIVIL PROCEDURE CODE -LEGIS- 
LATION CONSEQUENT ON THIS DECISION 

(а) C.P.C. 1859 contained no definition. 

(б) The C.P.C. 1877 defined ‘ decree’ to m3an ‘ the formal order of the Court in which 
the result of the decision of the suit or other Judicial proceeding is embodied.’ ■» 

The word ‘ proceeding ’ was explained, by M.IRKBY, MiTTER and JACKSON, JJ, in those 
‘caaes to mean Judicial proceedings other than those arising out of a suit. Thi^ view whs 
■directly opposed to the Allahabad case of 1 All., 668 (bub see 2 All., 74). Consequent upon this 
'Conflict, the Amending Act XII of 1879 defined * decree * as follows : — 

* Decree moans the formal expression of an adjudication upon any right claimed or defence 
set up in a Civil Court ewhon such adjudication, s6far as regards the Coui^ expressing it 
decides the suit or appeal. An order rejecting a plaint or directing accounts 6o be taken, or 


1 CfilL.— 145 
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K 

determining any question mentioned or m^erred to in section 244, but not specified in 
e section 588 is within this definition ; an order specified in section 588 is not within this 
definition, c 

(c) See also the alterations in the definition in the C. V. C. 1908 sec. 2 (2). 

Y. THE MEANING OF “ PROCEEDING*’ AflD **PR0CEDURE.” 
c See the definitions of GARTH, C. J. and J.\CKSON, J. at 8 Cal., 675 and 67*?, ’and 679 
respectivol\% 

But those definitions have not been accepted uniformly :--Soe per WILSON, J. in (1889) 
IG Gal., 267^at 272 and 273 and the ease.*? there cited. See also (1894) 22 Cal., 364 ; 2 Bom., 
182 ( Kendall v. HKtnilton (1879) L. R., 4 A. C., 504 and the Indian cases^ollowing it.] 

. O* 

[8 Cal. 686] 

APPELLATE CRIMINAL. 

I'he loth February, 18/6. 

Pkksknt • * 

Sir Eichari) (UiiTH, Kt., Chief .Iustich, Mr. Justice Markby and 
Mr. Jltstice Birch. 

J Williams Petitioner 

versast 

Williams (Eespondont) and Conran Co-respondent." 

Divoice Act (Act IV of 160tl), .s. 14 — Delay— Connivance — Uelmiial of 

Presumption. 

Whilst on the one hand there is no absolute limitation in the case of a petition for dis. 
solution of marriage, yet the first thing which the Court looks to when the charge of adultery 
is preferred, is, whether there has been such [689] delay as to lead to the conclusion that the 
petitioner had either connived at the adultery or was wholly indifferent to it : but any pre- 
sumption arising from apparent delay may alwais be rebutted by an explanation*of the 
circumstances. 

The facts of this case, so far as they are material, appear from the judg- 
ment of the Court. • 

Garth, C. J.— In tliis case the petitioner, John Alexander Vincent 
WilliamSo sues for a divorce from his wife, Grace Evelina Williams, on the 
ground of her adultery with the co-respondent, Robert Conran ; and he also 
claims danmges against the co-respondent. The District Judge has granted a 
decree nisi for the dissolution of the marriage with Rs.*3,000 damages against 
the co-respondent, and this decree is now before us for our confirmation. 

It appears that the parties were married in the year 1858 at Benares. 
They had several children, but only one survived. In the year 1863 they were 
living together at Allahabad in the Police barracks, where the co-respondent, 
who is a single man, also resided, the petitioner and the co-respondent being 
both at that time Police officers. The co-respondent was on intimate terras with 
the petitioner and his wife ; hut there is no reason to suppose that the petitioner 
had at that time discovered anything which could give him cause for suspicion. 

In the year 1864 or 1865 the petitioner and his wife went to reside at 
Benares, and in the year 1866 Mrs. Williams became so ill that her life was 

• Reference in Divorce Suit No. 1 of 1877 from an order of F. Browne, Esq., Offg.* 
Judge of Zilla Patna, dated the 22nd June 1677. 
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despaired of. She then expressed a wish to see the co-respondent. She said 
that she thought she was going to die, and that she wished to make over her 
only child to him. The petitioner, accordingly, sent for the co- respondent, but 
it does not appear tliat the child was actij,ally made over. The co-respondent 
stayed for a few days, and then went to Allahabad. A week aftdVwards the 
co-resportdent returned to the house, having been sent for again by the ?e 3 pon> 
dent’s sister at the respondent’s request. ** 

About a month afterwards the petitioner was transferred from Benares to 
Cawnpore. Theses pon dent wnsthen recovering, and the petitioner states tl^at 
it was then arranged that he [690] should furnish house at Cawnpore, and 
remove the respondent thither when she was stronger. The petitioner sa'Vs, 
that whilst he was getting the house ready, he got a letter from his wife, saying 
that he was to consider her as dead, and that she would not join him. This 
letter is not produced, nor is the date of it given. The only attempt which 
the petitioner then made to find his wife was by writing letters, but he does 
not say to^hom ho wrote, nor does he give iin> particulars as to tlie infor- 
mation he received except with reference to a letter which he says he wrote to 
Mr. Conran fifteen or twenty days after the resimndent had expressed her 
intention not to join him. His account of this correspondence is as follows : 

“ J wrote to Mr. Conran about fifteen or twenty days afte> my wife told 
me by letter that she would not join me. 1 wrote to ask him whether he had 
ever seen her in the course of his duties at the different stations on the line. 
He evaded a direct answer, and sent me an impertinent answer to the effect that 
my wife’s grandmother, Mrs. McKinnon, had told him that I did not approve of 
his proceedings with my sister-in-law, and under such circumstances 1 should 
not ask him for information. I answered the letter, and he then wrote to me 
to say that he did not wish to hear from me again as 1 did not entertain a 
high opinion of his morality.” None of these letters are produced.’ He 
further says, that he heard from his wife in 1868, when she complained that 
her own relations had charged her with unchastity, fie does not produce this 
letter, nor does he say where it was posted. But ho says that he wrote to her 
relations stating that these imputations were unfounded. He does not say so 
explicitly, but he evidently desires it to be understood that this is all that he 
heard of his wife between 1866, when she left him. and February 1877, when 
by a rne»e accident he was informed by a person at Benares that bis wife was 
then Ht Burdwan with Mr. Conran. He says, that a few days after receiving 
this information, when on his way through Dinapore, he saw the co-respondent 
on the railway platform. He says that he did not speak to him, because he 
had written to him long before and had received what he calls the rude answer 
above mentioned. He ^ays* that he then employed a Mr. Smith [691j residing 
at Dinapore to make enquiries, and Mr. Smith ascertained that the respondent 
was living with the co-respondent at Dinapore. Thereuuon the petitioner came 
down himself to Dinapore, and having disguised himself as a native, w’ent to 
the house and had an interview with his wife. Subsequently, Mr. Smith sent 
for Mr. Conran to the dak -bungalow, and he then admitted the adultery,^ 
Immediately afterwards, these proceedings were instituted. 

The petitioner’s account of himself since 1868 is not very definite. He 
says that he left the police in 1872, and Avas then employed as manager of an 
estate in Oudh for about thirteen months at a salary of Rs. 200 a month. He 
then got the command of the troops of the Rajah of Benares at the same salary. 
This post he held abottt nine months, and since that time he hasiieen acting 
as agent for a Mrs. Kawty at Assensole and elsewhere, and also carrying on a 
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general business, apparently on his own account, at Dinapore. He does not 
say where he has resided. He says that he does not know where his child 
is, but he has heard that he is at a school in Darjeeling. 

We have no ex^t information where the respondent has resided since she 
left hei husband, but it is proved that in May 1875 a child was baptized at 
Dinapore' as being the daughter of Richard Harper and Grace Evelina Conran, 
therein described living at Khagoul. Khat;oul is a suburb of Dinapore, and is 
in fact the railway station which usually passes under the name of Dinapore. 
Tbp co-respondent has apparently been all along, and still is, in the police. 
The petitioner swears that he had no suspicion even against his wife until he 
received the information in February that she was at Burdwan with the 
co-respondent. 

Neither respondent nor co-respondent has appeared in this suit. 

The Judge considers the petitioner’s story, though a remarkable one, as 
implicitly true in every respect, and sutiicient to show there was no connivance, 
collusion, or unusual delay. 


We cannot accept this view of the matter. 


It has been a long established principle, that w'hilst on the one liand there 
is DO absolute limitation in the case for a [692 j petition of dissolution, yet that 
the first thing whicli the Court looks to when the cliarge of adultery is pre- 
ferred, is, whether there has been such delay as to lead to the conclusion that 
the petitioner had either connived at the adultery or was w'holly indifferent to 
it ; but any presumption arising from apparent delay may always be removed by 
an explanation of the circumstances. That principle is recognized in s. 14 of 
the Aot.’^^ 


Now tlie w'ay in which the petitioner meets the question of delay in this 
cas^ is as follows. He wishes it to be believed that he never suspected the 
chastity of his wife at all from the time she left him in 186(5 until the acci- 
dental discovery in February of last year. He also would have it inferred, that 
be was wholly ignorant of where his wMfe was residing during those eleven 
years, and tha4; lie commenced these proceedings as soon be discovered ttie 
truth. Upon the evidence given in this case, this appears to us to wholly 
incredible. After his wife's strange conduct in sending twice for Mi*. Conran 
when she supposed herself to he d>ing, and expressing a desire to hand over 
her child to him, it seems incredible that when a month afterwards she 
declared her intention to leave her husband, he should not have even sus- 
pected Mr. Conran ; and this i.s ail the more stratige when we consider the 


* (Sec. 14 : — lu oasc the Court is satisfiod on the evidence that the case of the petitioner 
Power to Court to proved, and does not find«tbat the petitioner has bee? 

pronounce decree' lor die- ‘o. “ f 8°*"? 

solvina marriaifo marriage, or the adultery of the other party 

^ niarriage, or has condoned the adultery complained of, 

o that the petition is presented or prosecuted, in collusion with either of the respondents, 
the Court sh 'll) pronounce a decree declii ring such marriage to be dissolved in the manner 
and subject to all the provisions and limitations in sections sixteen and seventeen made 
and dccla^ : 

Provined that the Court shall not be bound to pronounce such decree if it finds that the 
petitioner has, during the marriage, been guilty of adultery, or if the petitioner has, in the 
opinion of the Court, been guilty of unreas6nable delay in presenting or prosecuting such 
petition, or of cruelty towards the other party to the marriage, * 

or of having deserted or wilfully separated himself or herself from the other party before 
the adultery^omplaiued of, and without reason aide excuse, or^ of such wilful neg^t or 
misconduct of cur towards the other party as has conduced to the adultery. ^ * *3 
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petitioner 6 account of the correspondence which took place between himself and 
Mr. Conran, which alone was quite sufficient to have aroused the suspicion of 
any ordinary man. At least, ii wbs to be expected that, on receiving his wife’s 
letter, tlie petitioner would have at once come down from C^bwnpore to 
Benares* and have had an interview with his wife, if, as lie says, he w^s really 
then desirous that she should return to him, and considering her condition, 
and the facilities which he as a Police officer would have for making enquiries, 
there cannot be the least doubt that he could then have easily found her. if he 
had been so minded ; still less is it credible that during all thes^ years the peti- 
tioner has never been able to find any clue to where his wife was residing*; or 
that he has never had any suspicion that she was residing with Mr. Conran. She 
had never gone to any great' distance, and has apparently been residing for a con- 
siderable time with Mrl Conran near to the railway station at Dinaporo, where 
[693] these parties have been living openly as man and wife. The petitioner 
does not deny that he has been frequently at Dinapore, and as he carries on a 
business there, the reasonable inference is, that he has been so. It is impossible 
that it can* have escaped his knowledge that Mr. Conran was residing at Dina- 
pore as a married man, and even if it did not come directly to Ins ears, that the 
peijson living at Dinapore as Mrs. Conran w^as the respondent, which is in 
itself very improbable ; it is at any rate impossible to believe that he did not 
know where Mr. Conran was to be found, and yet knowing tliis, he did not 
make any attempt to obtain information from liiin as to the whereabouts 
either of his wife or his child. 

Upon the whole, it seems to us impossible to escape the conclusion that 
the petitioner from the first knew perfectly well that his wife was living with 
Mr. Conran, and that knowing this, he forebore taking any steps to procure a 
divorce This 'of itself would not disentitle the petitioner to a divorce if be 
were capable of explaining the delay ; but wdien this delay not only remains 
unexplained, but the petitioner has attempted to get rid of the difficulty by 
deceiving the Court, it is impossible to avoid the conclusion that there are in 
this case, if the truth were known, some circumstances of connivance or 
insinfority which would disentitle the petitioner to the relief which he asks. 

Had tlie petitioner stated the true facts of the case, it is quite possible that 
we should not ha\e considered the delay to be a bar to the granting of the 
decree : ])ut the true facts having been concealed from us, we are not in a 
position to give the petitioner the relief which he asks. We, therefore, refuse 
to confirm the decree for the dissolution made by the District Judge, and we 
direct that the petition he dismissed. * 

Petition chsmisseiL 


• NOTES. 

[This case was followed in (18\)2) 17 Bom., G‘24 F. B.; see also 7 M. H. C., 281 ; 12 
C. W. N., 1009.] 
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The Hst March, IblS. 
c Pkesekt ; 

Mk. Justice Markuy and Mr. Justice Prinsep. 


Suddurtonnessa and another Plaintiffs 

c versiis 

Majada Khs^toon and another Defendants. 


Mahomedan farnily adopting Jlindu customs — Law applicable 
* to — Discretion of Judge. 

A Mahomedan family may adopt the customs of Hindus subject to any modification of 
lihose customs which the members may consider desirable. A Judge is not bound, as a 
matter of law, to apply to a Mahomedan family living jointly all the rules and presumptions 
which have l)cen held by the High Court to applv to a joint Hindu family. It rests with him 
to decide in any particular case how far he should appl.v those rulcc and presumptions. 

This was a suit to recover possession of an oiglit gunda one kara and one 
krant share of a five-anna share of a certain talook. The plaintiff' stated, that 
while her husband and his co-sharers lived jointly, five-anna share of the 
talook in dispute was purcJia?ed from joint funds ; that the kobala was execut- 
ed in the name of Golam Ali anrl Nazarut Ali ; that all the co-sharers remained 
in possession by enjoying the profits thereof up to the year 1274 ; that, on their 
separation, the widows of Golam Ali and Nazarut Ali granted an ijara in respect 
of the entire five-anna share to the defendant No. 10, and thereby dispossessed 
4ihe plaintiff. The defendants pleaded, amongst otlier matters, that the disputed 
property was not purchased from joint funds, that Golam Ali and Nazarut Ali 
obtained it under a gift, and that they themselves and their heirs held possession 
thereof, and that the co-sharers separated in the year 1250. The Lower 
Appellate Court did not apply the strict rules of Hindu law to the case, and 
•dismissed the^iiit. From this decision the plaintiff’s appealed. 

Baboo Doorga Mohun Das for the appellants. 

Baboo Taruclc Nath Pal it and Moulvie bierajul Islam lov the respondents. 

[695] Markby, J. — It is impossible tosav that the judgment of the Lower 
Appellate Court in this case was erroneouB in law, unless we go to the length 
of saying tiiat a Judge is bound, as a matter of law', ^o apply to a Mahomedan 
family living jointly all the rules and presumptions wftich have been held by 
this Court to apply to a joint Hindu family. Now we are not prepared to go 
to that length. When a Mahomedan family adopts the customs of Hindus, it 
may do so subject to any modi ff cation of those customs which the members 
may consider desirable ; and it must rest with the Judge who has to decide 
each particular case how far he should apply the rules of a Hindu joint family 
to the case of any Mahomedan joint family that coires before him. 

<1 

With regard to the case quoted — Vellai Mira Ravuttan v. Mira Moidin 
Rmuttan (2 Mad. H. C. Bep., 414)— wA have no reason to doubt that it was a 
perfectly proper decision with reference to the facts then before the Court. The 

* Speoialf Appeal, No. 1073 of 1877, against the decree of Bakoo Nobin Chunder^Paul, 
Becond Subordinate Judge of Zilla Dacca, dated the 17fh February 1677, reversing the decree of 
Baboo Srae Nath Paul, Monsif of Manickgunge, dated the 4th April 1876. 
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Court does not there say anything contrary to what I have just now laid down 
as the law in this part of the country. Although in that particulcir case the 
Court, sitting as a Court of regular appeal, did apply to the acquisition of a 
manager on the part of a mahomedan ]oiAt family the same pres'*raption as 
applies tq the Manager of a Hindu joint family, they nowhere say that that 
must be done in all cases. We cannot say that because the Subordinate Judge 
does not apply that presumption to this case his ludginent is erroneous m law. 
We cannot, therefore, interfere with his judgment in special appeal. * 

The appeal must be dismissed with costs. *» 

Appeal dismissed. 


NOTES. 

[Sec as to the application of Hindu Law, (lS8t2) 8 Cal., 8*20 : IOC. L. R. 603 doubting 
3 C. L. R.. 9^ ; (1884) 10 Cal., 562 ; (1000) 23 All., 20.] 


* [696] The Kith May, 1877, and IHth January, Ki7H. 

Present ; ’ 

Sill Richard Garth, Kt., Chief Justice, and Mr. Justice Birch. 


Prosunno Coomaree Debea and another Plaintiffs 

versus 

Sheikh Button Bepary and others Defendants.* 


Landlord and Tenant — Erection of buildings by Tenant’-at-toiU or from, year to 
year — Occupancy — Bight of Landlord to determine Tenancy — Compensation 
—Act Xof 1859, s. 6- Duty. of Judges of Lower Courts. 

Q 

There is no law in this country which converts a holding at will, from year to year, or 
for a term of years, into a permanent tenure, merely because the tenant, without any arrange- 
ment with his landlord, builds a dwelling-house upon the land demised. 

The nature of a holding, as between landlord and tenant, must always be a matter of 
contract, either expressed or implied. If there is no express agreement, a tcnani becomes a 
tenant-at-will or from year to year, and is liable to be ejected upon a reasonable* notice to 
quit unless some local custom to the contrary is proved. 

Adoito Churn Dcy v. P^ter liass (13 B. L. R., 417 ; S. C., 17 W. R., 388) followed. 

The plaintiffs in this suit sought to eject certain tenants from homestead 
lands on which was situate a house and some fruit-trees. They brought their 
suit upon a notice served on the defendants, in which they stated that they 
wanted the lands for the erection of a cutcherry, and claimed the right to re- 
enter on an agreement said to have been executed by the defendants’ father. ’ 
The defendants denied the agreement, and contended that they and their 
ancestors had held the lands in suit from a time previous to the Permanent 
Settlement, and therefore no suit in ejectment could lie. The written statement 
further stated that the defendants’ father had raised earth upon the land and 
bijilt the house now standing upon it. The Court of First Instance rejected 

* Appeal under s. 15 of the Letters Patent against the decree of Mr. Justice Prinsep, 
dated leK of May 1877, in Special Appeal No. *2467 of 1876, upholding the judgment of 
Baboo Bhoobun Ghunder Mookerjee, Oifioiating Subordinate Judge of Dacca. 
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the agreement relied on by the plaintiffs as not genuine ; it further held that 
the defenrianta had fail^ to prove occupation from before the Permanent 
[697] Settlement, but found that the defendants had through their ancestors 
and themsolves been in occupation for fifty or sixty years. The evidence in 
respect of the raising the earth and the erection of the house by the de/end ants' 
father wn,8 held not worthy of credit. The Court, however* further held that the 
lands not being in use for any agricultural or horticultural purpose, no right of 
occupancy could accrue, and the notice to quit liaving been duly proved, the 
plaintiffs, in tlie absence of any special contract whatever between the parties, 
were entitled in their general right as landlords to a decree. The Lower 
Appellate Court reversed' their decision on the ground that “ by the law of 
this country the right of a homestead tenant to occupy his holding permanently 
becomes absolute so soon as he is allowed tu erect his dwelling-house by his 
landlord, whether he holds under a verbal agreement or written lease.” 

The plaintiffs thereupon appealed to the High Court, the appeal coming on 
for hearing before a single Judge (Phinsep, J.). The learned Judge was of opinion 
that the position of the plaintiffs in the suit could not be placed higlier than that of 
a purchaser at a sale for arrears of Government revenue as prescribed by s. 37 of 
Act XI of 18o9,* and therefore, in the absence of any special right, the plaintiffs 
were not entitled to re-entry ; further, that it being proved that the defendants 
or their ancestors had erected a dwelling-house and lived on the lands for 
fifty or sixty years, they had thereby acquired a tenancy which was primd facie 
of a permanent character, and in support of this \iew referred to Shib Das 
Bandopadhya v. Bama Dass MoolcJiapadhya (B B. L. E., 378). The learend 
Judge also held that Adoito Churn. Dey v. Peter Dass (13 B. L. R., 417 ; R.C., 
17 W, R., 383), was distinguishable from the facts in the present case, and 
for t^ese reasons dismissed the appeal on the 16th May 1877. 


* [Sec. 37 ; — The purchaser of an entire estate in the permanently-settled districts of 
Bengal, Behar, and Orissa, sold under this Act for the recovery 
Bights of a purchaser of a of arrears due on account of the same shall acquire thL- estate 
permanently-settled estate free from all encumbrances which may have been imposed upon 
sold for its owD«arreara. it after the time of settlement ; and shall be entitled to avoid and 
annul all under- tenures and forthwith to eject all under-tenants, 
with the following exceptions : — 

First . — Istemraree or mokuraree tenures which have been held at a fixed rent from the 
time of the permanent settlement. 

Secondly . — Tenures existing at the time of settlement, which have not been held at a 
fixed rent. Provided si ways that the rents of such tenures shall be liable to enhancement 
under any law for the time being in force for the enhancement of the rent of such tenures. 

Thirdly • Taiookdarec and other similar tenures created since the time of settlement 
and held immediafcdy of the proprietors of estates ; and farms ^or terms of years so held, 
when such tenures and farms have been duly registered under the provisions of this Act. 

Fourthly. ’-liGA'sefy of lands whereon dwelling houses, manufactories, or other ’permanent 
buildings hove been erected, or whereon gardens, plantations, tanks, wells, canals, places of 
worship, or burning or burying grounds have been made, or wherein mines have been sunk. 
And such a purchaser as is aforesaid shall be entitled to proceed in the manner prescribed by 
^ any law for the time being in force for the enhancement of the rent of any land coming 
within the fourth class of exceptions above made, if he can prove the same to have been held 
at what was originally an unfair rent, and if the same shall not have been held at a fixed 
rent eqi&al to the rent of good arable land, for a term exceeding twelve yean ; but not 
otherwise. 

Provided always, that nothing in this section contained shall be construed to entitle any 
Proviso purchaser as aforesaid to eject any ryot, having a right id 

^ , * occupancy at fixed rent, or at a rent assessable according to fiited 

rules underjlihe law# in force, or to enhance the rent of any such jryot otherwise than in the 
manner prescribed by such laws, or otherwise than the former proprietor, irreapeotivdy 
of all engo^emente made since the time of settlement, may have been entitled to do.] 
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A farther appeal under s. 15 of the Letters Patent was aooordmgly 
preferred. • 

Baboo Bussunt Coomar Bose for the Appellants. 

• ^ 

The Respondents were not represented. • ^ ^ 

[693] The judgment of the Court was delivered by • 

Oarth, CiJ. — In this case we are of opinion that the appeal should be 
decreed. (The learned Judge stated the facts of the case and continued.) So 
that we must take the established facts to be that the defendants, their father 
and grandfather, have been occupying this land fonjifty or sixty years ; that it 
has been used as a homestead, consisting of a house and fruit-trees ; that there 
is no evidence as to the origin of the tenancy, nor (except as to the amount of 
rent) as to the terms of it ; and that it does not appear w^ho built the house or 
planted the fruit-trees. The notice to quit has been proved, and no objeo&ion 
has been taken that any longer notice to quit was required by law. 

Uporf these facts, the Munsif has decreed in favour of the plaintiffs. 

The Subordinate dudge has reversed that decision and has delivered a 
judgment which, in out* opinion, is not only contrary to law, but which we 
cannot refrain from cliar{icteri;!ing as being wilfully perverse and disrespectful 
to this Court. 

He begins by saying, that he is aware of numerous decisions of the High 
Court, in which it has been held that, as homestead tenants have no right of 
occupancy under s. 6 of the Rent Act, they are to be adjudged tenants-at-will 
and liable to ejectment at tlie landlord’s pleasure. 

He then, professing the utmost deference and veneration for this Court, 
proceeds to lay down tiie law and pronounce a judgment directly in opposition 
to the decisions to which he refers; and — without even condescending to 
examine those decisions, or attempting to distinguish them from the case with 
which he is dealing— takes upon himself to lay down the proposition broadly, 
that, “ by the law of this country the right of a homestead tenant to occupy 
his holding permanently becomes absolute so soon as he is allowed to erect his 
dwelling-house by his landlord, whether he holds under a verbak agreement or a 
written lease,” anJ professing to act upon this rule lie reverses the Munsif's 
judgment and dismisses the plaintiffs’ case. 

Now it must be noted in the first place, that here it is not found as a fact, 
that either the defendants or their ancestors [6»9] built the house which 
stands on the land in question. The Munsif negatived the defendants' state- 
ment in that respect, and 'the Subordinate Judge does not find it to be proved. 

But apart from this oonsideration, there is no law, of v?hich we are aware, 
in this country, which converts a holding at will, or from year to year, or for 
a term of years, into a permanent tenure, merely because the tenant, without 
any arrangement with his landlord, chooses to build a dwelling-house upon 
land demised. * 

Such a law, if it existed, would, in a large number of cases, lead to great 
injustice and inconvenience, and would often leave landowners .entirely at the 
mercy of their ryots. Small kutcha dwellings in this country may be erected in 
a short time and at a very trifling expense ; and if a landlord, as soon as he or 
his agent discovers such a dwelling to have been erected, were obliged on the 
one hand to turn the tenant out^ or make him pull down his house ; or, on the 
other hand, as the only alternative, to allow the tenants permissive holding 


I OAn.— 146 
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^ to become a permanent tenure, the consequences would often be disastrous to 
tenants, or ^ery pnjust to landlords. 

The truth is, that the terms of a holding, as between landlord and tenant, 
must alvvavff he mattgr of contract, either expressed or implied. If they enter 
into an express agreement of tenancy, either written or verbal, such agseement 
generally defines the terms of the holding* If, on the other hand, a tenant is 
let into possession without any express agreement, and pays rent, he becomes 
a tenant-a#-will, or from year to year ; or, in other words, holds by the land- 
lord's permission upon what may he the usual terms of such a holding by the 
general law, or by the loca^,custom ; and in such a case, he is, of course, liable to 
be elected by a reasonable notice to quit. 

Occasionally there are local customs bv which special terms and incidents 
are engrafted upon the contract of tenancy ; but the existence of the custom 
in such cases must be a matter of proof, and no Judge has a right to act upon 
such customs unless their existence is duly established. 

In this case no such custom is even suggested, and as there was do express 
agreement of tenancy and no evidence of its origin, the defendants must be 
considered as holding from year to vear, and liable to he ejected by a proper 
notice to quit. ^ 

[700] The Subordinate Judge has cited several texts from Menu and 
Vrihaspati, which appear to us to have nothing to do with the question. They 
apply to cases of foraihle and criminal trespass and dispossession, and do not 
profess to regulate the ordinary relations between landlord and tenant, or to deal 
with cases of dispossession by legal process. 

What the Subordinate Judge says with regard to the Statutory law of this 
country is also beside the question. The Legislature has, undoubtedly, in 
several instances, protected from sale or confiscation lands held under bond fide 
leases at fair rents for building purposes, continuing to be used for those pur- 
poses. Hut these enactments have nothing bo do with the present case, in which, 
as far as we can see, no building agreement of any kind was ever made between 
the parties. * 

The truth tliat if a tenant wishes to build dwelling-houses upon his land, 
ho should take care to make a proper arrangement accordingly with his landlord. 
He has no right to hire liis land for one purpose, upon an ordinary pertnissive 
holding from year to year, or at. wdl, and then, by using it for another purpose, 
to converUil,^at his own option and without consulting his landlord’s wishes, 
into a permanent tenure. Such a law, if it were in force, would be manifestly 
unjust to thr> landlord, and would lead to much litigation and inconvenience. 

The case of A^oito Churn l)cy v. Peter Dass (13*H.L.E., 417 ; S.C., 17 
W.R., 383), decided by L. 8 . Jackson and Glover, JJ., is in its circumstances 
very similar to the present, except that in that case it was proved (which it has 
not been here) that the defendant had built a kutcha-pucka wall upon the land 
of the value of Ks. 500, and that the defendant's father and grandfather had 
occupied the disputed land by raising houses upon it for upwards of two genera- 
tions, embracing a period of thirty or thirty-two years. Nothing is said in that 
case as teethe defendant or his predecessors having paid any rent ; but we must 
assume that they did so, otherwise they would have acquired an indepiendent 
title hy adverse possession. 

In other respects the tenancy was an ordinary one, as it is here, for no fixed 
period, and •in the absence of proof to the ^701] contrary, it was held to be 
permissive, that is, as we understand it, at will, or from year to, year. 
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Under these circumstanQes, it was held by the learned Judges, that the 
defendants were liable to be ejected in the ordinary way, and th^ the fact of 
their having built the wall, and of their ancestors having erected the houses, 
placed them in no better position thfin they would have been under their 
original holding. See also to the same effect the cases of Rytash Chund^r Sircar 
V. Woomanund Roy (24 W.R., 412) and Ramdhun Khanv. Ilaradhun l^aramanik 
(9 B. L. R.. 107). 

In some instances, no doubt, either from expressions used in Mie contract 
of tenancy, or from the fact of land having been let by a landliord expressly for 
the purpose of the tenant building pucka houses upon it, such circumstances, 
coupled with a long and uninterrupted possession by the original granteef and 
his descendants, have been held to raise a jirosumption that the tenure was 
intended to be permanent , hut such cases often cieate doubt and difliculty, and 
it is always far safer for a tenant, if he means to build, to have the terms of his 
tenure clearly defined by a written instrument. 

Had •the Subordinate Judge properly considered the facts ot this case, and 
treated with due deference the decision of this Court, to which hcj has himself 
referred, he would not have fallen into error. Unless the subordinate ludiciary 
iif this country will loyally defer to the opinion of the High Court, and submit 
their own views and prejudices to the High Court’s juclgftient, it is quite 
impossible that uniformity in the law, which is one of the highest objects to 
be attained in the administration of justice, can ever be arrived at. 

As regards the decision of the learned Judge of this Court, which is now 
under appeal, we are quite unable to appreciate the grounds upon which he has 
attempted to distinguish the facts of this case from those of the authorities to 
which he has referred. In those cases, as in this, there was no evidence, that 
the tenant held for any particular time. He held at a rent in the ordinary way, 
and did not give any evidence to show that iiis holdiiig was of a permanent 
character, or for any defined period. 

[702] Under these circumstances, his tenancy was considered to be at 
will*or from year to year; or, in otlier words, permissive at. liis landlord’s 
pleasure. Wo consider that the case of Adoilo ('Jinni Dey v. Peter Dass (Ul B, 
L. R., 4i7 ; S. c., 17 W, R., 38d) is wholly undistinguishahle ffom the present. 

Tlfe judgments of hotli Appellate Courts are reversed, and the judgment of 
the Munsif restored with costs in each Court. 

NOTES. 

* [PJ3RMANHNT XfiNANCY IN THPJ ABSENGK OF GRANT- 

1. aSMERAL RULE- * 

The duration of tenauev like other terms is to be gathered from the contract of parties, 
express or implied, or from law and usage when conditions arc annexed to it thereby : — (iy78) 
8 Cal. 696. 

[I. WHERE THE ORIGIN IB KNOWN- • 

Where the origin is known or there was a lease under which pos-,ession is taken, the 
holding is referable to it and those tefms will be applied — 8 (3«il. G'J6 ; In (Jal. *.<>,24$. 

111. PRESUMPTION WHEN UNKNOWN- 

In the absence of the above and subject to I. supra the presumption pj’ivid fnete^ is one of 
yearly tenancy (or tenancy at will) and no presumption of permanency prtmd facie arises : — 
(1878) 8 Cal. 696. * , • 

Onus is ou detondant : — (1904) 32 Oal. 51 P. C. 
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, IV. VJHM PBSSimPTlOH OF PBKIf AMEVOT MAT AKISE— 

Bti • ptesjiraptioD of petmanenoy may b« inferred generally from the following ciroom- 
staaoee thoufdi none of them is of a oonolueive character : — 

ia) i. Long pouession 7 B. L. B. 1691 (1889) 17 Gal. 144 ; (1901) 6 C. W. K. 601 ; 
, , (1904) 32 Caf. 51. 

ii. Bfit mere long possesBion waK held insufficient in the following : — (1878) 3 CA<L. 
696 : (J881) 8 G. L. B. 50; (1881) 10 G* L. R. 25 ; (1884) 10 Gal. 502 (origin 
tnown) ; (1868) 16 Cal. 223 (origin known) ; (1891) 15 Bom. 647 ; (1898) 25 Cal. 
• 896 at 908 

(J) i. Uniform rent for a lomj twie : — 8 C. W. N. 155 ; 8 C. W. N. 297 ; 1 C. L. J. 677 
(progressive rent). 

ii. but see (1888) 16 Cal. -223 (origin known). 

See also our Notes to 11 M. 1. A. 433 and 12 M. 1. A. 263 in the Indian Reports 
(1910) Vol. III. 

(c) Succession and transfet : -(1905) 5 C. W. N. 801 ; 8 C W. N. 381 : (1904) 32 Cal. 41 

(1904) 32 Cal. 61 ; 10 C. W. N. Notes 96, 128. 

(d) Purpose of the lease : — , , 

as for building purposes ; — (1881) 8 C.L.K. 50 ; (1881) 10 C-C.R. 25 (obs.) at 30 ; 
11 C.L.R. 281 ; 2C.W.N. 273 ; 9 C.W.N. 463 : 7 Bom. L.R. 401. 
for canal and reclamation :--(1901) 28 1. A. 211 - 28 Cal. 693. 

(«) i. Erection of pucca buildings .—3 C. W. N. 265; 4 C. W. N. 221 ; 5 C. W. N. 858 : 
11 C. W. N. 242. 

ii. this alone held insuihcierit : — (1877) 3 Cal. 6^)6; (1881) 8 C. L. R. 50; (1881) 9 
C. L. R. 221 at 223 ; 21 All. 496 P. C. 

iiL where the presumption is allowed to nriso, it must bo shown that the erection was 
by the tenant or his predecessor : — (1881) 10 C. Tj. R. 25. 

Y. BUFFICIEMCY OF PERMANENT STRUCTURES - 

i. But a tenant merely by erecting perinaiiont .slnicturos c.innot enlarge the duration 

of his tenancy (1878) 3 Cal. 696 ; (1881) 10 C. L. H. 25. • 

ii. Exception to this rule founded on equity : — 

1. Where tenant by the .ict of the landlord is encouraged to lay out myuey : — 
liamsden v. J)ys(m, L. R. 1 E. ft I. Ap. 129. 

2^ Followed in (1901) 28 1. A. 211 P. C. 28 Cal. 698, where the (Tovernment were 
held bound by the grantee having been encouraged to dig canal and reclaim 
jungles. , . ^ 

3. Also see Plimmer v. The Mayor ^ etc., of Wellington^ L. R. 9 A. C. 699 
where Governuient was held bound by the encouragement to erect permanent 
jetties, etc., under a license: 

**Tbe license given which was indefinite in point of duration but wasTevocaUe 
at will, became irrevocable by the transactions of L856, because those transao- 
tions were sufficient to create in his mind a reasonable expectation that 
his occupation would not be disturbed ; and because they and the subsequent 
* dealings, of the parties cannot be reasonably explained on any other supposi- 
' tion. Nothing was done to limit the use of the jetty in point of dosation. 
^ TJie consequence is that Flimmer acquired an indefinite^ that is, practically, a 
perpeUMil right to the etty for the purposes of the original license, and if the* 
^ipnnd was afterwards wanted for public purpose.<if it could only he taken 
tom him by the Legislature, etc.” 
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4. But where the grant wan not essential to the enjoyment of those objects ,on 
which the tenant was encouraged to spend, thi.s presumption is not^applied; — 
Banhcyrt v. Tennant (1670) L. R. ID Eq. 141. 

5. Nor where the landlord did not actiirely encourage the tenant to do so but was 

. simply silent (1899) 26 I.A., 58-21 All. 496 P. C. * ’ ^ 

Vl. BFFEOt OF ERBOTION OF BUILDIKOB— 

i. The tenant erecting buildingf^ can ’■emove them : — (1902) 27 Mad. 211. 

ii. He may also be restrained from erecting: — (1881) 9 C. I-r. R. 221. , 

iii. For the evidentiary value as to the duration of tenancy, sec supra IV. and V.J 


* c 3 Cal. 702 ] 

Thfi 6th Fcbniary, lH7S, 

. Present : 

Mr. Justice Kemp anu Mr. Justice Morris. 

Mahomed Arahad Chowdhry Defendant 

versus 

Sajidabatjoo PlaintiO’/ 

[ -2 C. L. R. 46] 

Mahomedan Law • -Widow' s Bights — Itetvrn, 

By the Maboiuedaii law of inhoriUticc, in default of other -harers and in the absence of 
distant kindred, the widow is entitled to the ‘ return, ’ to the exclusion of the fisc. 

This was a suit brought by the widow oi one Nawah Ali Chowdhry for 
recovery of possession of certain lands, pari of the estate of her husband, wlio 
died on the 2l8t of July Ib67. The plaintift claimed as sole surviving heir of 
the deceased. Jn the written statement, the defendant rt3pre8erit*<d himself as 
a “cousin in the collalferal line” to the said Nawab Ali Chowdhry, and among 
other defertces denied the right of the plaintifi to more tlmn a fourth share of 
her husband’s estate. Tlie parties to this suit were of the Suni sect of 
Mahoraedans. The Court of First Instance found on the facts that the de^ndant 
waSj^not of the same family with Nawab Ali Chowdhry, and tliat, in the absence 
of any other heir, the plaintifi w'as entitled to all the properties left by 
her husband, the said Nwwab Ali Chowdhry. The defendant appealed to the 
High Court. 

Mr. H. Bell (with him Moulvi Serajul Islam and Moulvi Alohoymd Yousuff) 
for the Appellant. 

[703] Mr. C. Gregory and Baboo Joy Gobind Shume for the Respondent. 

Mr. II. Bell. — The plaintiff’s claim is inadmissible under Mahomedan law. 
At most she is entitled to no more than a fourth sharrfof her husband’s estate. 
She cannot share in what is technically called the ‘ re^rn ' — Mn^samut 
Hurmut-ooINissa v. Allahdia Khan (17 W. R., 108). Where the shares do 
not exhaust the property, the surplus goes to the residuaries connected by 
‘ na^ab ’ or consanguinity with the deceased. Between wife and husband there 

* Regular Appeal, No. '^49 of 3876, gainst the decree of Ram Goomar Pal Chowdhry 
Boy Bohadoor, Subordinate Judge of Zilla Sylhet, dated the 25tb of May 1B76. 
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is po nasab ; see Baillie's Mahomedan Law of Inheritance, pp. 10, 13, 44, 77, 
aad79 ; %ee also Ramsey’s Chart of Mahomedan Inheritance, p. 27. Later 
commentators assent to the doctrine that the widow may obtain a share in 
the returi^ see Shama Churn’s Tagore Law Lectures (1873), pp. 91, 95, 232, 
^and 233 ; but only^on the ground of irregularity or insecurity in the public 
treasury^; it was thought that the property should go by preference to the 
Mahomedan wife rather than to an alien Government. But the widow, unless 
the heir, pould not resist the right of the Crown. The Crown takes not under 
Mahomedan l^w, but by virtue of its prerogative — Collector of Masulipatam v. 
Chvaly Vencata Narainapak (8 Moore’s 1. A., 500, 520), Advocate- General v. 
Ranee S’ Mrwomo//c Dossed* (9 Moore’s I.A., 387, 405). The defendanc is in 
possession. Except oh proof of title by tlie widow, she has no right except as 
to a four-anna share ; the remaining twelve-anna share has escheated to the 
Crown. The possession by the defendant holds against all claimants except 
the Crown. 


Mr. 0. Gregory for the Respondent. — In this case there are no residuaries, 
and except the widow no sharers. The authorities already quoted show that 
the widow is entitled to the return ; the point w^as so decided in Mussamut 
Soobkanee v. Bhetun (1 Sel. Rep., S. D. A., 346). * 

Mr. Bell in reply. 

Car. ad. viUt. 


Kemp, J. (Morris, J., concurring) (after disposing of questions not material 
to this report, proceeded as follows) : — It is [704] admitted by the defendant 
that tlie plaintiff, as widow of the late Nawah Ali Chowdhry, is entitled to a four- 
anna share; but it was at first alleged by him in his written statement that she 
was in possession of that four-anna share. That contention was subsequently 
abandoned in the course of the argument by the learned Counsel who appears 
for the iippellant, and it is clear that the plaintiff lu^s been dispossessed even of 
the share to which she is by tlie admission of the defendant entitled under the 
Mahomedan law. That brings us to the question raised in this case as to N^hether 
the plaintitT is entitled to succeed to anything beyond a four-anna share in the 
estate of herjate husband Nawah Ali Chowdhry. The learned Counsel for the 
appellant quoted a Privv Council decision in the case eff Musnamut Ilurmut- 
ool-^issa Bcgam v. Allahdta Khan (17 W. R., 108) ; llajee liedayutf; Baillie’s 
Mahomedan Law, 2nd edition, pp. 10, 11, 41, 77, 79 ; Macnaghbon’s Mahomedan 
Law, p*93; and also a passage at p. 651 of the Eutwa Alumghiri. In the Privy 
Council decision quoted by the learned Counsel, their Lordships observe that 
" the proposition which assumes that if there are np jresiduaries the three-fourths 
of the properly would necessarily go to the Crown, may be contestable. As 
a general rule, a widow takes no share in the return ; but some authorities 
seem to hold that if there are no heirs by blood alive, the widow would take 
the whole estate to the exclusion of the fisc.’’ Now these observations, 
although they had no bearing upon the ultimate decision of the case, seem to us 
» rather in favour of the plaintiff than of the defendant. Then with reference 
to the quotations from !]^illie’s and Maonagh ten’s Mahomedan Law and from 
the Fi^wa Alumghiri, there can be no doubt that the more ancient authorities 
did hold that the widow and the husband were not entitled to the “ rudd ”, or 
return, under the Mahomedan law ; but more modern authorities have held the 
other way, and have ruled that in the absence of the “bait-ul-mal,” the widow 
and husband are entitled to the return. The other side have quoted a deci^on 
of the Sudder Dewany Adawlut in the case pf Mmmm'iJBtt Soobkanee v, Bhetun 
alias Shah Azim Alt (1 Sal. Bep., S. D. A., 346) before Harrington [705] and 
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Stuart, Judges of the Sudder Dewanv Adawlut. In that case, which is 
precisely on all fours with this case, the futwa of the moulvis was tjiken, and 
it was to this effect that the widow was entitled to the return under the 
Mahoinedan law. The authorities cited Jjy the moulvis in support of their 
futwa af© mentioned in a note appended to that cas^ by Sir \Yilliam 
Macnaghten. These authorities are the Ilemadya, which i.s a work of 
considerable authority (see page 341 of Morley’s Digest), and the Zukheerali. 
The modern authorities as to the widows being entitled to the return jjinder the 
Mahomedan law are set out at p. 233 of Shama Churn Lectures on 
Mahomedan law. 

We, therefore, think that the weight of author it’;!? is in favour of the plain- 
tiff’s contention She, as widow of Nawab Ali Chow9hry, is entitled to the 
return to the exclusion of the defendant, who has failed to estahlisli his title 
as kinsman under the Mahomedan law. We, therefore, hold with the 
Subordinate Judge that the widow is entitled to the return. 

Appml allowed. l(lismis.Hed?'i 

NOTES. 

[ MAHOMEDAN LAW— SUCCESSION -HUSBAND AND WIFE -RETURN - 

Thisciiso was followed in (1903) 30 Cal. 683. In (1M81) 11 Cal. 11, it was [oiniod out tha 
the wife is not entitled to th«' return until the distiuit kindred too are exhausted (unlik 
other takers by the return). 3 


[ 3 Oal. 706 1 

The liHh February, 1H7H. 

Pkksknt : 

Mk. Justice Kemp and Mr. Justice Morris. 


Bemolasoondury Chow^dhrain and others Plaintiffs 

versus 

Punchanun Chowdliry and others Defendants. 


Rights under partition {Butwara) rroceednufs—'Ro^ Judicata — Fxplanatton 
11, s. IS of Civil Procedure ('ode— Reg. XIX of 1800. 

A Huod to establish his rights of possession to certain lands allotted him under a 
butwara made in accordance with the provisions of Hog. XIX of 1806. In a previous suit by 
B instituted after the butwara agaiust a tenant for arrc.irs of rent duo for a portion of the 
lands now in dispute, A intervened and was midc a defendant on the sole ground that he was 
the person entitled to the rent, but failed to establish his claim. Held, folbiwing the Full 
Bench case of Oouiwd C/iM7tder A'oowdoo V. Tarnck Chunder Bose (I.L.R.. 3 Cal. 146; S.O., 
1 Cal. Rep., 35), that /I’s present suit was barred by the judgment in the former .suit. 

[706] This was a suit for possession on the basis of zemindari title to a 
half share in certain villages in Parganna Sonabaju. On the 21st of November 
1852, the plaintiff, together with other shareholders, purchased certain property, 
including the lands now in dispute, at a sale for arrears of Government revenue. 
In the butwara carried out under the provisions of Reg. XIX of 1806, these 

• Regular Appeal, No. ^38 of 1876, against the decree of Baboo Nundoo Ccomar Bose, 
Second Subordinate Judge of Zilla Bajah&ye, dated the 27th May 1876. 
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lands (ell within the share allotted to the plaintiffs, and on the 15th ot Sep- 
tember 1^72 formal possession was given to them by proclamation of the amin. 
In attempting to take actual poase8siom> of the lands, the plaintiffs were opposed 
by the de^ndants ; and on thia October 1872 the Magistrate of the 

^distriq^, in a procedBing held ^uuder s. 318 of the Code of Criminal Px:ocedure, 
directed Jihe defendants to be retained in possession till ousted by due* course of 
law. Some time in the year 1874 the defendants instituted a suit against one 
Komal Cyiose, a tenant of a portion of the lands in dispute, for ar. ears of rent ; 
whereupon tl^ husband of the present plaintiff obtained permission, and 
wt*s made a party to this suit, on the allegation that he was the rightful 
landlord ; but he put forward no claim to the property based on the butwara 
proceedings. The Mu%sif gave the then plaintiff* a decree, which was upheld 
on appeal by the Lower Appellate Court on the 29th January 1875, on the 
ground that the present defendant had established a right to, and was in 
possession of, the lands in dispute. The plaintiti's tiled the present suit on the 
16th September 1875 in the Court of the Subordinate Judge of Rajshahye, who, 
on the 27th May I87G, dismissed it, lioldiug on the facts that the defendant was 
the owner and entitled to possession. 

^ Saroda Gohirid Chowdhry, tlie husband of the plaintiff, died pending 
the suit, and Bemolasoondury Chowdhrain was put on the record as his 
representative. She now preferred this appeal to the High Court. 

JBaboo Srinath Das and Baboo Gooroo Das Banerjee for the Appellants. 

Baboo Mohini Mohun Roy and Baboo Ishur Ohunder Chuckerbutiy for the 
Bespondents. 

[707] The judj^ment of the Court was delivered by 

^Keinp« J. (who, after stating the facts of the case, continued) ; — In 
appeal before us the first ground taken tlnit there is no such putnee talook as 
alleged by defendants has been virtually abandoned. Indeed, in the face of the 
evidence, it is clear that this talook was in existence prior to 1806, in wliicb 
year Upendro Narayan Chowdhry, zemindar, assigned it by way of maintenance 
to his grandsons Permanand Chowdhry and Lukhi Chunder Chowdhry ances- 
tors of the j^resenb defendant No. 1. Its existence w^s also established by 
the decree in the suit of Saroda (iolnnd Chowdhry and others v. Kowul Ghose 
The second alleged ground of action is equally untenable, because any posses- 
sion which may be given, or be said to be given, under the Butwara Law can 
havl no force against third persons who were no parties to it. 

By a butwara the rights of undertonure- holders are in no way affected, and 
though, as between shareholders, the assignment of specific lands to each share- 
holder has binding effect, yet ^uch assignment does not of itself entitle the 
shareholder to obtain khas possession to the deprivation of the rights of the 
tenants on the land. 

Another bar to the entertainment of this suit is the prior adjudication 
recognizing the title of the defendants in the suit of Saroda Gohind Chowdhry 
afid others v. Komul Ghose. In that suit the plaintiffs chose to intei vene, and 
the question of title as between them and the defendants was distinctly raised 
and determined. In the words of the judgment—-" The plaintiffs have suffi- 
ciently proved by documentary and oral evidence that they have a right to, and 
are in possession of, an eight;atina share of turuf Ekdanta in virtue of a puthee 
talook." •As, moreover, that suit was instituted two yevirs after the condusion 
of the butwara, any right to khas possession which the present plaintiffs 
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QOQsidered tbeiuRelves entitled t^ unde?*the butwara should have been expressly 
set forth in that suit. They are, therefore, estopped under the ruling^ of the Full 
Benoh in Gobind Chander Koondoo v..Taruck Cmnder Bose (I. L. R., 3 Oal., 
145 ; S.C., I Oal. Bep., 35), from setting*<ip this title [708] now. ^This prin- 
ciple is als*:) reoogniz^ in the new Code of OivH Procedure? s. 13, ex'pl. II. On 
the merits, we think that the possession of the defendants cannot be disturbed. 
(The learned Judge tlien proceeded to examine the evidence and continued.) 
When, therefore, it is apparent that this talook has been known and recognised by 
the ancestors of the parties in the present suit, and that the defendants or their 
ancestors have been in continuous possession of the lands appertaining to their 
share for upwards of seventy years, we think that iii*does not lie in the po^er 
of the plaintiffs to disturb this existing possession. ^ If the plaintiffs could 
truthfully assert that they knew nothing of the existence of this talook in the 
possession of the defendants, and accepted the lands assigned to them under 
the butwara, because they wore under the impression that the assets were cal- 
culated upon the rental payable hy the ryots, which rental they were to receive, 
this would-be good ground for applying to the Board of Revenue to set aside the 
butwara. But there is no jurisdiction in the Civil Court to disturb a butwara 
which has been effected by the properly-constituted authorities acting in 
accordance with the law. « 

The suit was, therefore, rightly dismissed by the Subordinate Judge. 
.\ccordingly we affirm the judgment of the Subordinate Judge and dismiss 
this appeal with costs. 

ippeal dismissed. 


NOTES. 

[ Sco the Notes to I. L. R., 8 Cal., 145 ] 

L 8 Cal. 708 3 

The 14th March, 1H7H. 

- Present : 

Mr. Justice Markry and Mr. Justice Prinser. 

. Pogose Judgment-debtor 

* vfrsns 

Catcliick and another Decree- holders. 

[ 2Q.h. R. 878] " * 

Charter Act (:H and iio Vict., c. 104), s. lb— Erroneous order - -No right of 
appeal— Putting a*partg on the record who is not legal representative 
of a deceased person. 

Where a decree ^had been obtaitiod against a British subject domiciled in India, who 
subsequently died intestate, and an order was made reviving the decree against one of his 
children, and ordering execution to proceed before [709] letters of administration to his 
estate had been taken out, and without inquiry being made as to who were his legal personal ' 
representatives, — held, rhat although no appeal lay against the order, yet that as it was 
clearly erroneous, and as, under the circumstances of the case, it must lead to tbe greatest 
confusion and injury to the interests of the parties, if the execution wj^.s proceeded with, 
the Court was justified in intertering under s. 15 of the Charter Act. 

' * Miscellaneous Regular Appeal, No. 34'i of 1877, against the order of Babu Nuffur Chunder 
Bhutto, the Officiating Soccud Subordinate Judge of Zilia Backergunge, date^ 8drd August 
1877. * 


1 OAL.— 147 
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POGOSE V. 


In this case a decree had been obtained against one Peter Nicholas Pogose, 
a British subject domiciled in India. He subsequently died intestate. The 
lower Court, before letters of administration were granted to his estate, and 
without inquiry as to who were his* legal personal representatives, revived 
the decree against the appellant, one of his children, and ordered execution 
to proceed. 

Mr. SicNair for the Appellant. 

Babo(j Bkooh/in Mohan Da'iH for the Respondents. 

The jud^il^ent of tlie Court was delivered by 

Markby, J. -In this case we think that the order of the Subordinate 
Judge, so far as it makes present applicant. Mr. P. N. Pogose, a party to 
these execution proceedings, must be set aside. 

The originul judgnient-dohtor was dead. He was an Armenian, and, there- 
fore, succession tf) liis estate is governed by tlie Succession Act, and the only 
person vylio could bo his representative is the person indicated by that Act. 
The only difliculty at all al)out the matter is whether there is an appeal against 
this order of the Subordinate Judge or not. Wliatever our own opinion may 
be, however, it is better that in this particular ca.se vvo should follow the deci- 
sion of Mr. Justice AINSLIK and Mr. Justice McDONELL given in a somewhat 
similar case ok the ‘JHth August 1877, in which it was held that no appeal lies," 
[710] and for the purposes of this case adopting that decision, we hold that no 
appeal lies in thiscasf^ also. But nevertheless, although no appeal lies, we think 
it clearly a case in which we ought not to allow this erroneous order of the 
Hubordinate Judge to stand. It is quite clear that it must lead to the greatest 
possible confusion and injury to the interest of the parties in this case, if this 
execution is proceeded with in the shape in which the proceedings now stand. 
Warning has already been addressed to the Subordinate Judge in the very 
judgment to which 1 have referred. Possibly, that judgment was not before 
him when he made the order now complained of. But it appears that there 
was before hitn another order of this Court in which it was distinctly pointed 
out that ho had done entirely wrong in putting Mr. P. N. Pogose upon the 
record in defiance of the Succession Act. We are wholly at a loss toundewtand 
why the Subordinate Judge in spite of warnings of this Court insists on persever- 
ing in this course, and wo think that on this occasiop we are justified in 
interfering under s. lo of the Charter Act. We do not intend to difjer from 
what the Chief Justice said iri the case, which was heard before himself and 
Mr. Justice MlTTER I . The Subordinate [71 j] Judge had no doubt jurisdiction 

•See Ro.ygo v. PtHjose, Mise. Sp. Appeal, No. 104 of 1877 (AINSLIE and McDONKLL, JJ.) 
in which the loarncd Jiid^oH hold that m. of Act Vlll of 1859 prohibited an appeal from an 
order made on proceedings takcMi under .s. aiO of the same Adt. .The rule applicable on such 
cases being analogous to that laid down i:i respect of s. 208 by thro Privy Council in Abidun- 
mssa KhaUton v. /Unirvnmssa Khataon, l.L. R., 2 Cal., 327 

1 The 10 th September t 1877 . 

Present : 

c Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 


, c 


In the matter of P, N. Pogose Petitioner 

versus 

Kbajah Ashanoollah Opposite party. 

(Rule No, 952 of 1877, in the case of P, N. Pogosey. Khajah Ashanoollah,) 


Mr. O, (Jhreg&ry and Baboo Chunder Madhub Ghose for the Pet^ioner. 
Messrs. Evans and Jackson for the Opposite part^f. 
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to decide who was the legal representative of the deceased and, if he had decided 
that, we should not have thought it right, having regard to what has been 
said by the Chief Justice in his judgment, to interfere under s. 15. But he has 
not decided that question in this case. • He could not venture to«decide that 
Mr. P.-IJl. Pogose was his father’s representative in th% face of tlip Chiqf 
Justice’s judgment and the Succession Act. What he really does isjihis: Ho 
[712] chooses to take upon himself to say that the proceedings pointed out 
by the law would be very inconvenient to the parties, and thir^ks that he 
would do some good to them by taking the course which he li^is taken. As 1 
havo already said, the result of taking that course must he ilisastrous to the 
parties, and we think we are fully justified in intefforing in this case. The 
order of the Subordinate Judge putting Mr. P. N. Pogose upon the record as 
the legal representative of the deceased without enquiring whether ho is so 
or not, is an order which cannot be allowed to stand. Properly there ought 

Garth, C. J. (Witter, J., concurring ), — Wo think ili.it tlii'; riiji - .ild ho chi^cUiirKod. 
It IS :in appljcatioij under s. 15 of tlio High Courts Aol to sot aside ordor niado hv the 
SubordiuateVudge of Dacca admitting the applicant, a dofoiuluit on iho ird, as rojirosiniting 
tlio deceased judgment-debtor, and ordering the sale ol the, pro})i>rt> ti proceed accordingly ; 
and the ground upon which the rule was moved was that the Subord to Judge had no 
jurisdiction to make that order. ^ 

The Subordinate Judge was, undoubtedl>, wrong in making the ortfer eompJaiiied of 
and the f|ueation which we have to decide is whether the order was meiely an erroneous deci- 
sion, ui a matter which it was for the Judge to detenunie, or whether it was a nullity as 
made by him without jurisdiction. 

The Judge was clearly not justified in placing the applicant on the record, and he ought 
to have known his duty better than to have made an order of this kind directly in the toclh 
the provisions of the Succession Act, and without making an> proper enquiry as to 
whether Mr. Pogo.se, who was put upon the recoid, was the legal representative of the 
deceased. 

Ho was also very wrong in making an order of this kind on the ver> day that *110 sale 
was to tiike place. Such conduct was obviously calculated to iuduc(» the sale of the propciU 
at an inadequate price, and if we were satisfied that the order of tl > Subt)rctjnate Judge was 
made without jurisdiction, we should certaiiil> have set aside the order and Llii sale which 
took place under it. 

l7ut it appears to iis, having regard to the provisions of the Procedure tkide, that the 
Subordinate Judge was the proper pers<#ii to decide in point (•£ fact as well as law, who was 
the proper representative of the deceased. • 

The person who was put upon the rocord was the deceased judgnieiit-debtor’s olilo.'- 
Ho was summoned in the regular wa\ , under s. *210, to show cause wh_\ he sh »uld ot Ik 
made a party to the suit and why the decree should not be cxoruteil against him. 

It appears that he came before the Court in obodicnee to th.it summons, and liisobjeetion 
there was not that he had not been duly made the legal ropreseiitativo of the deceased under 
the Succession Act, but that he had no longer aii_\ thing to do witli his father's property, 
which had been ooiiveyod away lo the Official Trustee for the benefit of the judgment-debtor’s 
creditors. 

Whether he took the proper point or not, the Subordinate Judge was very wrong in deal- 
ing with the matter as he did, but he was clearly, as it seems to us, the only proper person to 
decide the question before him. Suppose two persons, both cla'iinng to liave been made 
representatives of a dcooased person under the Succession Act, had appeircd before the 
Court, and that the only question was which of them was the legallv-eonstitutcd represent 
tative. That question must have been determined by the Subordinate Judge. Wo are, there- 
fore, of opinion that he has not acted without jurisdiction in deciding that the applicant was 
the proper person to be put upon the record, but ho has been guilty ot an error of Jaw, which 
the present applicant might have rectified, if he had appealed within the time allowed him 
by law. 

He has not chosen to take that course. Ho has allowed the time to go by, and now he 
&sks this Court to put its extraordinary powers in force to as.sist him out of the difficulty. 

This Court, under 4ho circumstance, has no power to help him, and ike rule must be 
discharged with costs. * 
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to hftvo been a formal application under s. 15; but as there has been some 
difference of opinion between the Judges of this Court upon this matter, we think 
that we are justified in treating this case substantially as an application under 
s. 15, withosit putting the parties to further expense. 

, Dei\ling with this case under s. 16, we direct that^the order of thp. Subor- 
dinate Judge putting Mr. P. N. Pogose upon the record as the representative of 
the deceased be set aside We make no order as to costs. 


H0TE8. 

tSee (1885) i) Bom. 43‘2 where it was held that the f.iet of a case being decided on a wrong 
view of res judicata did not cajl for the exorcise of rovibional powers,} 

c 8 CaL 718 j 

The bth May, 1677 and 6th Fchniary, 1878. 

PbeSENT : 

Mil. Justice Ainslie and Mu. Justice Morris. 

lEliirrish Chunder Rry Judgment-debtor 

versus 

The Collector of Jesdore Decree- holder. ’ 

Under tenure-^ Arrears — Sale in Execution — Execution against other Property — 
(Bengal,) Act VIII of 1869, s, 61, 

A , a judgmoni-creditor, having obtained two dccroes—one for money , the other for the rent 
of certain tenurc.s — sold his debtor’s right and interest in the tenures in execution of his 
money 'decree, and afterwards in execution of li is decree fur rent again put up for sale the 
same tenures. At the second sale, B became the purchaser o/ whatever could pass under such 
sale. A subsequently sued and obtained a decree against It for arrears of rent that £713] hod 
become due in respect of the said tenure since the la'^t supposed sale to him, and in exoaution 
of such last-mcntioncd decree again attached the tenures. On the intcrvcniion of third parties, 
the tenures were released from attachment. J having applied to levy execution on other 
immoveable projicrtios of B, held that the tenures having been released ^rorn attachment, A was 
not entitled, under s. G1 of Act VIII of 1869 (B. C.), to proceed against the other immoveable 
property of B, it being open to him to show by a regular suit that the tenures wore liable 
to be sold ici execution of his decree, and fuilher, that upon the facts of the case he had 
disentitled himself to any equitable relief. « 

In this case the plaintiff', the piosent decree- hofder, ^obtained two decrees 
against one Behari Lall ; the first an ordinary money-decreer the other a decree 
for the rent of certain tenures. In execution of the money -decree the plaintiff, 
on the 15lh April 1869. sold his debtor’s right and interest in the tenures, 
which ultimately passed into the hands of two persona, Keshub Nath and 
pmnath. On the 24th of the same month the plaintiff, after having extinguish- 
ed the whole of Behari Lall’s interest in the said tenures by the previous sale, 
proceeded again to sell the same tenures in execution of his decree for rent, and 
whatever may be supposed to have passed by such sale was purchased by the 
defendant, the present judgment-debtor. Subsequent to this sale the plaitvtilf 
brought his present suit against the defendant for arrears of rent since due on 

• Miscoll&tteoua Special Appeal, No. 42 of 1877, agaiuRt the order of H. B. Lawford, Esq., 
Judge of Zillith JesBore, dated the SlBt of January 1677, affirmftig the order otf Baboo 
Kednressur Boy, Subordinate Judge of that dintdct. oTated the 6th of November 1876. 
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the same tenures, and in execution of the decree so obtained attached the 
tenures. Third parties intervening under s. 246 ' of Act VIII of 1859, the 
tenures were, on the 1 1th May 1873, released from attachment. The judgment- 
creditor then sought to levy execution an other immoveable properties of the 
judgmeoji-debtor. * 

The Lower Appellate Court affirming the order of the Court of Firsi? Instance 
considered that, as he (the judgment-creditor) liad done his best to get the 
tenures sold, but that the Subordinate Judge, by an apparently illegal order 
refusing their sale, had released them from attacliment, he^was entitled to 
proceed against otlier immoveable property of the judgment-debtor. 

The present appeal was accordingly preferrod to tlie High Court. The 
case came on for argument on 8th May 1877. 

Laboo Nulhi Ckunder Sen for the Appellant, 

[71 4 J Baboo Annoda Persatid Bansrjee for the Kespondent. 

• 

Ainslie and MolUllS, JT., reversed the order of the Courts below on the 
ground that the question had already been decided in a previous application to 
execute the decree which had been refused by the Judge of the 24-Pergunnah8 
on 11th March 1873, and that as no appeal had been preferred* the question 
must be taken to have been finally detenuined. 

Subsequently, but before judgment was signed. Baboo Ajinoda Per&aud 
BanerjeCt for the respondent, pointed out to the Cuutt that the purport of the 
decree passed by the Judge of the 24-Pergunnahs on 11th March i673 had been 
misunderstood. 

The following judgments were accordingly delivered by 

AinsliC} J. — A judgmemtin this case was delivered by us on the 8th oi May 
last, but before it was signed it was objected b>, Baboo Innoda Persiiad Banerjec 
for tbo respondent, that the Court had fallen into a mistake as to the 
purport of tho decree made by fclie Judge of 24-Porgunuahs on the IJth of 
MareW 1873. On examining that decree it appears to us that it was so. The 
case, tlieroforo, must be disposed of on other grouncJ.s. 


[Sco. *246 : — 111 ihc :ntof any claim being referred to, nr objection olTercd again.st thu 

^ 1 .* , . 1 k . salcof lands or any other inimovcabJc or innvoiiblc property which 

ow c .urns .111 o p'c- may haw been attached in execution of a decree (n- under any 

tioiih o ic hcico a ac 0 ( order for attachment passed before judgment, as not liable to be 

^ t d ° .sold in oxccutiou of a decree agaiiiht tin; deleiulanf.,Uho Court 

investigii e . . shall, subject to the proviso cont-uned iii the next succeeding 

section, proceed to investigate, tjic same with the like powers as if tho claimant had been 


originally made a defendant to the suit, and also with such powers as regards the summon- 
ing of the original defendant as are contained m section 220. And if it shall appear to 


the satisfaction of the Court that the land or other immovenblc or moveable property was 
not in the possobsiori of the party against whom execution is sought, or of some other 


person in trust for him, or in tho occupancy of ryi^ts, or cultivators or othei person 
paying rent to him at the thru* when tho property was attaelied, or that, being in tho 
possession of tho party himself at such time, it was so in his possession not on his own 
account or as his own property, but on account of or in trust for some other person, the Court 


shall pass an order for releasing the said property from Httacbmciit. But if it shall 
appear to the batisfaction of the Court that the land or other immoveable or moveable 
property was iii possession of the party against whom execution i.s sought, as' his own 
property, and not on account of any other person, or was in tho possession of some other person 
in trust for him, cr in the occupancy of ryots or cultivators or other person-s paying rent 


to him at the time when the property was attached, the Court shall disallow the claim. 
The order which may be passed by the Court under this section shall not be subject to 
appeal, but the party agcJinst whom the order may be given shall be at liberty to bring 
a suit to establish his right at any time'witbin one year from the date of the order.] 


« 
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The object; of the special appellant here is to set aside the jadgment of 
both the Gpurts below on the ground that it is inconsistent with the terms of 
8. 61 of Act VIII of 1869 (B.O.) which says that “ if after sale of any such 
undcr-tenur^ in execution of decrecMny portioQ of the amount decreed remains 
4ue, process may ho®applied for and issued against any other property^ move- 
able or injmoveable, belonging to the debtor.” In this case the under-tenure, 
of which the arrear was decreed to be due, has not been sold. Therefore, in 
the words.of the section, execution cannot proceed against any other immove- 
able property the debtor But it is contended that inasmuch as the tenure 
had been attached and subsequently released from attachment by an order of 
Coart, and as execution therefore could not proceed against it, the judgment- 
creditor is clearly entitled to ])roceod against other immoveable property of 
the debtor 

[715] In tlio first place it does not appear that the creditor has exhausted 
all the remedies open to him. On the order of the Subordinate Judge releasing 
the property from attachment it was oi)en to iiim by a regular suit to 
show that the property was really liable to ho sold in execution of •his decree. 
Besides, it appears l.o us that if we are to go into the question of the equity 
of the judgment-creditor, we roust look at the whole of the facts. On the state- 
ment of facts ^ut before us it seems to me, speaking for myself, perfectly clear 
that the judgment-creditor is not entitled to the equitable relief he seeks. 
(The learned Judge proceeded to go into the facts ol the case, and continued.) 
Whatever may be the rights of a zemindar holding a decree for rent against 
one of his teijants in respect of the sale of the tenure on which the arrears have 
accrued, when such rights are put forward in opposition to the rights of third 
parties, it seems to me that it is impossible for any zemindar to put for- 
ward a claim under the Rent Law which shall take effect against his own 
acts done as in tbU case under the Code of Civil Procedure. It is sufficient 
to state the circumstances of the original sale to show that when nominal 
arrears are said to have accrued due from Hurrish Cliunder, the appellant, on 
the tenure uomiiuillv sold to him, but previously sold to others ; and when it 
is sought to seize and sell other property of Hurrish Chunder for such arrears, 
the whole proceedings are certainly tainted by want of equity. Therefore, 
when the zompidar comes hero and asks us to give him an equitable relief 
against the distinct words of the Statute, it seems to ftio that his mouth is 
complotolv closed by veference to his own proceedings in 18b9. • 

1 would, thorel'oro, reverse the judgments of both the Courts below 
with costs. 

Morris, J. - - 1 concur in thinking that no further execution as asked for, 
can be taken out. 

* Appeal dismissed. 


NOTES. 

[ Where the tenure was transferable by cubtoin or law other iniinoveablea might bo 
proceeded against : — (18S1) 7 Cal., 748. Hut this was doubted in (1886) 14 Cal., 14, and as the 
Act itself WAS repealed no reference was made to the Full Bench.] 
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7th March, 1S7H. 

Present : 

Mr. Justice Kemp and Mr. Justice Morris. 

’ Rarasoonder Sandyal Judgment- (k*htor 

vcrstis 

Gopessur Mostofee and others Decreo-liolders." » 

[ 2 C.L.R. 2201 

Expcution — Claim—Suit — Limitation — Act VllI of iHfVJ, ns. ^40 - 
Act IX of 1H71, Sch. 11, Art. 107. 

Within three years of his first application in execution of a ront-dccrcc, .1 , the judgment- 
creditor, made a second application to sell certain lands, the alleged property of 7f, the 
judgment-debtor. Third parties intervened, who established their claim to the land. A 
thereupon brought a regul-ir suit, and succeded in obtaining a decree, declaring the binds in 
suit to be the property of B. Within a year of the date of this decree, but iiifiro than three 
years after his firr^t application for execution, A. filed a third application f(*r .iLtaehinciit of 
other hinds belonging to B. Held, the application was barred b\ liimt.itio) x 

Baboo Pynroo TuhobiUlartnee v. Syvd Nazir Ifossem (23 W.R., IH.'i) distinguished. 

On the Isfc August 1864 the plaintiff obtained a dficree in a suit for rent 
against the defendant (afterwards confirmed by the High Court), and on the 
2nd of .lanuarv 1869 applied for execution of his decree under s. 212 of Act 
VI II of 1859. On the 22nd November 1870 the decree-holder made a second 
application to sell the right, title and interest of the judgment-debtor in a 
certain decree and certain lands were specified in such application. Third 
parties intervened under s. 246 of .Act Vlll of 1859, and on this claiA the 
properties wore released from attachment. On the 6bh December 1871 the 
decree-holder instituted a regular suit to establish the right of liis judgment- 
debtor to the lands previously attaclied and obtained a decree on tluj 22nd 
Apriri872. This decree was uplield by tlie High Court on the I6th July 1874. 
Before the final order, the decree- holder made a third applicatipn on the 6th 
September 1873, asking that a certificate might ho sent to the Munsif of 
Nattoro -in order that proceedings in execution [7 1 7] might he taken 
against property belonging to the judgment-debtor in that district other 
than the property, the subject of thr regular suit. The application con- 
tained no reference -to the properties which w’ere the subject of the regular 
suit. The only i)aper filpd Ibe application was the original decree 

of the first of August 1864 for rent, and the subsequent orders of the Judge 
and of the High Court confirming that decree. The Court of Frst Instance 
rejected the application as barred by limitation, on the ground that the judg- 
ment-creditor had not shown due diligence in filing his regular suit after the 
successful issue of the claim made by the intervenors under s. 246 of Act VIII 
of 1869. The Lower Appellate (3ourt, on the authority of Ilaboo Pyarno Tuhobil- 
darmen v. Syud Nazir Hoasem (23 W.R., 183), reversed the decision of the 
Court below. The judgment-debtor appealed to the High Court. 

Baboo Mohini Mohun Roy for the Appellant. 

Baboo Bash Behari Ghose for the Respondents. 

• Miscellaneous Special Appeal, No. 252 of 1877, against the decree of II. Beveridge, 
FiSq., Officiating Judge «f Zil la Bungpore, dated 1 '2th May 1877, reversing - the order of 
Baboo Shamchand Dhur, Munsif of Bograh, dated 19th January 187C. 
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Baboo Mohini Mohun Roy. —Baboo Pyaroo Tuhobildarinee v, Syud Nazir 
Hossein (2Ji\ W. R., 183), the case quoted by the Court below, does not apply 
to the present case. Here there was a fresh application for attachment of 
different lapds ; the application was sclent upon, and therefore must be taken to 
have pVirposely ij?t»orecl, all the proceedings under the regular suit. It must, 
therefore,,, stand or fall on its own merits ; and being admittedly made beyond 
time, is barred by limitation. Nor can the application bo brought within 
art. 167, Sch. II of Act IX of 1871, as it was not made to keep in force a 
previous execution proceeding. 

Baboo Bash Behan Ghose. — The last application made by the judgment- 
creditor may be said to have been one to “ keep in force ” a previous decree or 
order of the Court —see Chunder Ooomar Roy v. Bhiggohutiy Proftonno Roy 
(I.,L. R., 3 Cal., 235 ; S. 1 C. L. R., 23) ; and having [718] been made 
within three years of the previous application of the 22nd Noveinher 1870, is 
within time. Again, the decree-holder was obstructed in obtaining execution of 
his decree ; the time occupied in removing these obstructions cannot , be included 
in the period of limitation applicable to this case. The case quoted by the 
lower Court strictly applies to the facts of this case. The form and method of 
application lastly made' by tlie judgment-creditor may he open to comment, but 
the Court wilHook rather to the facts which preceded t hat application, and not 
to the way in which the application was made. 

Baboo Mohini Mohun Roy in reply. 

The judgment of the Court was delivered by 

Kemp, J. (who, after shortly stating the facts, continued) : - -It is contended 
by the pleader for the special appellant that if the starting point is to be the 
application under s. 212, which was made on t}ie2nd of .lanuary 1869, then the 
present application having been made more than tliree years from that date is 
barred. On the other hand, it is contended by the pleader who appears for the 
respondent, that the application of the 6th of September 1873 is within time, as 
the last previous application w^as made on the 22nd of November 1870. ^That 
was an application to sell the interest of the judgment-debtor in a certain 
decree and certain specified properties. 

The pleader admits that this application of the 22nd November 1,870 was 
not made under s. 212 of the Civil Procedure Code, but ho says that it was an 
application “ to keep in force” the decree within the meaning of art. 167 of 
Sch. II of the Limitation Act as interpreted by the Full Bench in In re 
Ohunder Coomar Boy v. Bhuggolutty Prosonno Roy (I.L.R., 3 Cal., 

235; S.C., 1 C.L.R , 23). But we think that this' reasoning is wrong. The 
application being for sale of certain properties already under attachment 
under an order issued on the application of the 2nd of January 1869, it was 
clearly an application to enforce the decree, and not one merely to keep 
the decree alive in the sense intended by the Full Bench. But the [7l9j 
pleader further contends, on the strength of the decision of Justices MaRKBY 
and RomeSH Chunder Mitter, in the case of Baboo Pyaroo Tuholnldarinee 
v. Syvd Nazir Hossetn (23 \V R., 183), that the application of the 0th September 
1873 miNt be treated as an application to revive and continue the proceedings 
instituted on the previous application of the 2nd of January 1869, those proceed- 
ings having been stayed for a time,— i.c., from the 19th December 1870 to July 
1873, — by reason of the judgment -creditor being forced to maintain, by a regular 
suit instituted for the purpose, the right of the judgment-debtor to the properties 
under attachment against third parties. But observe that the circumstances 
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• 

of the case quoted differ materially from those in the present case. Mr. Justice 
Mabkby, who deli vexed the judgment of the Court, says : Whatever may 

be the form of the last application, dated the 5th December 1873, in substance it 
was an application to the Court for the continuation of the former^proceedings 
on the ground that the bar that was set up by reason of tlfe adverse ord^r under 
s. 246, liad been removed by the decision in the subsequent regida*!* Buit ; " 
and, therefore, for these reasons the learned Judges held that it was not an 
application to execute the decree within the meaning of schedule II,iarticle 167 
of Act IX of 1871 . Now, in the present case, we find that thesa remarks do^not 
in any way apply. Tbe present application made by the decree^holder on the 
6th of September 1873 was as follows : — In the 9th*bolumn of the application 
in which he sets out the relief which he asks for from the Court, — namely, 
that the judgment-debtor’s property being situated within the chowkee of the 
Munsif of Nattore, it is necessary for him, the decree- holder, to take out a 
certificate before he can attach property vrithin that jurisdiction, and ho there- 
fore prays the Court to forward a certificate of non-satisfaction to the Court of 
the Mun^f of Nattore to enable the decree-holder to proceed to attach and 
sell the property situated within that jurisdiction ; further, with that appli- 
cation he presented the original decree of 1864 for rent, and tbe subsequent 
orders of the Judge and of the High Court [720] confirming t^at decree. It 
thus appears that the application contained no reference to the properties which 
were the subject of the regular suit, and was not therefore either in substance or 
in form such an application as was contemplated by Mr. Justice Marki^y in 
his judgment in the case above quoted. 

It is not as though the judgment-creditor had represented that the obstacle 
which existed to obtaining satisfaction by selling the decree No. 11 of the 
Subordinate Judge of Bajshahye, in which the judgment-debtor had a title, had 
been removed by the reversal of the proceedings under s. 246. On the cofltrary, 
he asked for a certificate to be sent to the Munsif of Nattore in order that he 
might proceed against property which, so far as we understand, was quite 
independent of the property the subject of the regular suit, which suit had its 
origift in proceedings adverse to the judgment- creditor under s. 246. We are, 
therefore, of opinion that the case relied upon by the pleader for the respondent 
is not applicable to4ihe circumstances and facts of the present case, and as it is 
clear that the application of the 22nd of November 1670 is not an application 
to keep the decree in force within the meaning of the Full Bench ruling 
referred co, the judgment of the Judge must be reversed, that of t]^e Munsif 
restored, and the appeal decreed with costs. 

Appeal decreed. 


NOTES. • 

[ LIMITATION-STEP IN AID OF EXECUTION- OBSTACLES— 

i. Timo runs notwithstanding the obstacle, when tbe obstacle did not relate to the parti- 
cular property sought to be proceeded against ; — (1878) 3 Cal., 716; (1881) 7 Cal., 
656=9 C. L. K. 834 ; 

• ii. or only related to a particular share of the same property and execution as against 
the remaining part might hara been had : — (1889) 17 Gal. 266. * 

iii. As to eases ef omission, see (1890) 17 Cal. 631 and (1886) 14 Cal., 124. 
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IV. The saipe principles will apply where a different process is taken ; — 

(189ft) 18 All. 9 (attachment of property following arrest) . 

(1884) 7 Mad. 595. 

(188^) 7 Bora. 293. t 

V. (,1880) 10 Mad. 22 is no longer an authoriiv as to what would be an obstacle ; being 

,, overruled by (1904) 28 Mad. 60. 

vi. The application must be made when the obstacle was first removed :--31 Mad. 71.] 


. [8 Cal. 720 J 

Thr I4th February, 

Pkksknt : 

Mr. JiysTicK Ainslie ani> Mb. Justice McDonell. 

L/ati Kooer Decree- holder 

versus 

Sobadra Kooer Judgment-debtor."' 

t 2 C. L. R. 75 ] 

Practice — Exccutioji of decree — Mesne profits — Act XXIII of 1861, s. 11. 

A .sued B and obtained possession of certain property under a decree. On appeal this 
decree was reversed. The judgment and decree of the Appellate Court made no order about 
mesne profits which had accrued during the time the [7211 Iftnd was in possession of A. 
B. thereupon, seeking execution of the Appellate Court's decree, applied to be reinstated in 
possession, and also for an order awarding her mc.snc profits for the time during which she 
was oiA of possession of the .said lands. Held, that upon such application, it was competent 
for the Court to cause restitution to be made of all that the party against whom the erroneous 
decree had boon enforced had boon deprived of by such enforcement. [Bee ss. 44, 111 and 112 
of the CHvil Procedure Code (Act X of 1877). J 

€ 

In this case Mussamut Sobadra Kooer, the judgment-debtor and present 
respondent, had obtained possession of certain land under a decree dated the 
7th Mav 1870 against the present decree- holder. This decree after a remand 
by the High Court was reversed by the Lower Appellate Court on the 14th May 
1874. The present decree-holder, the defendant in the original suit, applied to 
the Munfeif’s Court for possession of the property taken in execution under the 
first decree, and also asked for rnesne profits in respect of the time during which 
she was out of ])ossession, and further asked that such mesne profits should be 
calculated and awarded to her in execution of the decreerof the Lower Appellate 
Court which set aside the decree for possession obtained by the present 
judgment-debtor in the Court below. The Court of First Instance refused the 
application on the ground that the decree-holder could not produce any distinct 
decree under which mesne profits had been specifically awarded. The Lower 
Appellate Court upheld the decision on the ground that where a decree is silent 
touching interest or mesne profits, the Court executing the decree cannot assess 
or give egcecution for such interest or mesne profits, and quoted the case of 
Sadasiva' Pillai v. Bamahnga Pillai [9 Moo. I. A., 506 {This ts an error for 
2 I. A., 219) ; 15 B*. L. R., 383 ; 24 W. R., 193] in support of this view. It 
was further of opinion that the judgment-debtor’s possession between Bhadi^o 

* Miscellaneous Special Appeal No. 200 of 1877, against the order of A. V. Palmer, Esq., 
Judge of Zilla Shahabad, daied the 9th of May 1877, affirming the order of Moulvie Imam Ali, 
Muusif of Buxar, dated the 17th of February 1877. 
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and Falgoon 1281 (August 1874 and January 1875) had not been established. 
The deoree-holder now preferred this appeal to the High Court. " , 

Baboo Praii Nath Pandit for the Ap^ellani. —This application for rnesno 
profits is maintainable under s. 11 of Act XKllI of ^861. Iff executing 
the decrdb of the Appellate Court, the £722] Court below was bound tfi make! 
complete restitution to the person affected by the former erroneous decree. 
See Nursing Okunder Seji v. Bidyadhuric Dossce (2 W. R., 275), Chowdhury 
Shib Narain Pohraj Mandhati v. Chowdhry Ki shore Naram Pohraj^Mandhati 
(10 \V. R., 131) ; Hurro Chunder Hoy Chowdhry v. Shooiodhonce Debia (B. L. R., 
F. B., 985 ; 9 W. R., 403), Sheikh Wahid Ah v. Mu^st. Jamaye (2 B. L. R., 
F. B„ 73 ; 11 B. L. R., P. C.. 149 ; 11 W. R.. F. B., 1) ; lia:i Kissen Smgh 
V. Baroda Dehea (6 W. R., Miscl. Rul., Ill) ; Bihee Ilamida v. Bihee Bhtidhur 
(20 W. R., 239) ; Bama Soondery De.hea v. Tarim Kant Lithovi (20 \V. R., 415) ; 
Gooroo Doss Roy v. Stephens (21 W. R., 195); Raja Lelani^nd Singh v. Maha- 
rajah Lufehimpore (13 Moo. 1. A., 490 ; 5 B. Ij. R., 605; 3 1 W. R., V. C., 23) ; 
Mrcr GoivJwr Ah v. llurpal lihugat (22 \V. R., 445\ LJnunt Ram Ilazrah v. 
Kuraice Per shad Misiree (23 W. R., 441). 

^ Baboo Taruck Nath Pauht for the Respondent. — Whore a decree is silent as 
to amount of mesne profits, the decree-holder cannot obtain in^sno profits in 
execution of his decree --//tirro Chunder Chowdhry w. Sooiadhonee Dehea W. 
R., Miscl, Rul., 5) : the same rule holds in respect of interest — Mosoodun Loll v. 
Bekaree Singh (B. L. R., F. B., 602 ; 6 W. R., Miscl. Rul., 109). Mesne profits 
are essentially in the nature of damages which do not exist as an obligation to 
be discharged, but are only payable when due under an order of Court — lluro 
Mohini Chotvdhrain v. Dhun Monee Chotvdhram (10 W. R., 62). Even in cases 
where mesne profits are given up to date of institution of suit, the Court execut- 
ing the decree is strictly confined to the words of the decree and can give no 
more — Janokee Nath Mookerjee v. Raj Krisio Singh (15 W. R., 292), SyedtShah 
Ameen Ahmud w. Syed Shah Zameer Ahmud (18 W. R., 122), Bhoohmiessm ee 
Chowdhrain v. Mansor (22 W. R., 160). 

• ' Cur. (id. viilt. 

[723] The judgment of the Court was delivered by 

Ainslie, J. (who, after stating the facts of the case, continued). —It appears 
to us that the view taken by the subordinate Courts is not correct. A number 
of decisions of this Court have been cited, which lay down that where property 
has passed in execution of a decree, and that decree has been set ilside, the 
Court which gave possession of the property is bound to make complete restitu- 
tion to the person injured by its cancelled decree. The first of those decisions is 
Nursing Churn Sein v, Bidyadhurcc Dossce (2 W.R., 275); that no doubt is not 
a case exactly in point. The question there was with roferonet* to w, specific 
sum of money taken out from the Collectorate treasury ni uxecutioii ol a dranoe, 
but we think that the principle on which the Court then based lU ludgnient 
is the same as that on which the judgments in cases to be quoted further on are 
based. Thereia aoase in Chowdhry Sib Natani Pohraj Mandhata v. Chowdhry* 
Kishore> Narain Pohraj Mandhata {10 W.R., 131), which is distinctly in point: 
and in that case Mr. Justice Bayley in delivering judgment cites the opinion ot 
the late learned Chief Justice Sir Barnes Peacock — Hurra Chunder Roy 
Chowdhry v. Shoorodhonee Debea (B. L. R., F. B., 985 ; 9 W. R., 403, 407). 
Sir Barnes Peacock said that " the decree of reversal necessarily carries with 
it the right to restitution of all that has been taken under the erroneous decree in 
the same manner as an ordinary decree carries with it a right to liavo it exe- 
cuted, and I shouldhave considered that a decree of reversal necessarily authorized 
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the lower Court to cause restitution to be made of all that the party against 
whom the erroneous decree had been enforced had been deprived by reason of 
its having been enforced.” Further on he says : “ In England, if a judgment is 
reversed foi(; error, the person against whom the judgment was given is entitled 
to a wr|.t of restituti6n. It is not a mere matter of discretion with the Court 
which reverses a decree whether the party against whom it was given is or is 
not to be restored to what he has been deprived of under [7243 it. There can 
be no douljt that in point of justice the plaintiff was entitled to have the rents 
which the defendant had collected from her land whilst he was in possession of 
it linder the erroneous decree refunded. This case is not like Shaik Wahid 
Alii V. Musst. Jamaye (2 B; L. R., F. B.. 73 ; 11 B. L. R., P. C., 149 ; 11 W. R., 
F. B., 1). a Full Bench case, in whicli it was held that it was discretionary with 
the Court which passed the decree to award interest or not.” The learned 
Chief Justice goes on then to cite another case — Bajkisscn v. Baroda 

Dabea (6 W. R.. Miscl. RuL. 111). 

Then there are two cases, Bibee Hanieda v. Bibee BhudJiun (20 W. R., 239) 
and Bama Soonduree Dabea v. Tarini Kant Lahori (20 W. R., 415), in which 
the same view is adopted ; and again in Gooroo Das Roy v. Stephens (21 W. 
R., 195), there is a case which came before Mr. Justice L. S. JACKSON and 
myself, in which we held that, with reference to the judgment of the Privy 
Council in Baja Leelanund Singh v. Maharaja Luckimpore Singh (13 Moo. 
I. A., 490 ; 5 B. L. R., 605 ; 14 W. R., P. C., 23), this Court was bound to carry 
out the order for the reversal of a previous order to the full extent so as to 
relieve the person injured by the first order from all its consequences. The 
same view was followed in Mcer Gowhur AH v. IJurphl Bhugut (22 W. R., 445) 
and Ununt Bam Huzrah v. Kurallee Pershad Mistrec (23 W. R.. 441). 

IJhe cases cited on the other side do not appear to us to be directly in 
point. They are, Hurro Ohunder Chowdhry v. Sooradhoone Dabea (1 W. R., 
Miscl. Rul,, 6), iiosoodun Lall v. Bheekarsee Singh (B. L. R., F. B., 602 ; 6 W. 
R., Miscl, Rul., 109), Huro Mohini Chovidhrain v- Dhun Moonee Chowdhrain 
(low. R.,63), Janokee Nath Mookeerjee v. Bajkristo Simjh (15 W. R.#292), 
Syvjd Shah Ameer Ahmud v. Synd Shah Zameen Ahmud (18 'W. R. 122), 
Bhoobunessuree^ Chowdhrain v. Mansor (22 W. R., 160), Kaleenath Dassv, 
Rajah Meah (22 VV. R., 406). On reference to these cases,* it will be seen that 
the whole of them refer to the extension of the original decree, and not to the 
effect of an order for the reversal of a decree. 

[72^3 The case cited by the Judge and a . later case — Fprrester v. Secretary 
of State (L. B., 4 1. A., 137) — only go so far as to establish what had been the 
practice of all the Courts in India, namely, that nbthipg could be added to a 
decree in course of execution ; but in this case it is not a question of adding to 
the decree at all. What the Court is asked to do is simply to set aside that 
which has resulted from its own action taken under an erroneous decree. 

With reference to the case Hurro Chunder Boy Chowdhry v. Sooradhonee 
Dabea (B. L. R., F. B., 985 ; 9 W, R., 403), it ought to be mentioned that 
Mr. Justice Loch apparently did not altogether assent to the views expressed by 
the Chief Justice. An examination of that case, however, will show that in fact 
# belongs to the same class of oases as the other cases eited by the respondent, 
namely, that it may be treated as a case in which there was an attempt to 
extend a definite order. This will be seen by referring to page 405 of the same 
volume. It is there said that “ the Sadder Court, on the 13th of May 185^, 
ajOfirmed tMdeei 9 j^o*SO far as it related to tbsbdeed, and teversed it as to the 
award of po emm on- to tho bfajSD ahd directed that the pr os»erty should 

im 
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remain with the present plaini^, who, as widow in the absence of an adoption, 
was entitled to the estate during her life as heir of her deceased husband." So 
that there was a definite declaration by the Gouri; ; and it might be agreed that 
it made that declaration advisedly, and that it was its intention not to go 
further. tjjh an that. * • « 

In the present case, from the form of the proceedings st ated above, it is 
evident that there could have been no such express or implied intention of the 
Court which set aside th'b decree under which possession had been taken. It 
was, therefore, open to the Munsif in the present application tcf do all that jyas 
necessary to make the restitution complete. 

The Judge has said in his judgment : ** I note further that the de facto 
possession of Mussamut Sobadra between Falgoon and Bhadro 1281 is not 
established." If this were a finding of fact come to on the evidence, no doubt 
sitting here in special appeal we would be unable to deal with it ; but it appears 
to us [726] that it cannot be treated as such, for although there is evidence 
on one si^e which hs^ been uncontradicted by evidence on the other ; it does 
not appear that any particular time was fixed for the parties to appear in Court 
with all the evidence that they might have to give on questions of fact. The 
only order which has been brought to our notice is one by which the 23rd of 
January 1877 was fixed for hearing. That order is to this ellec^, that it is for 
the hearing of argument and for making such order as may there be necessary : 
and it is evident that this was the course adopted by the Munsif. He dealt 
with the case as one which could probably be disposed of simply on a question 
of law : and he in fact did dispose of it on a question of law without going into 
the facts at all. Had hiS decision been the other way, we think it would follow 
from the order by which the 23rd of January was fixed for hearing, that he 
would then have made some order for proceeding upon evidence on the merits 
of tho case. Tn the absence of such order, the appellant cannot bo coneluded 
by the evidJbco produced by the other side and the absence of evidence on her 
part. 

The case must, therefore, go back to the Court below to ascertain whether, 
as a fiiatter of fact, Mussamut Sobadra ever was in posssession of the property 
as the result of the execution of her decree ; and if so, how much the appellant 
is entitled to receive* from her as mesne profits in respect of t&e time during 
which she was in possession. 

Costs will follow the result. Case remanded. 


NOTES. 

[ EXPRESS LE01SLAT10{I— 

The G.P.C. 1908, s. has expressly ouacted as follows : — 

' ( 1) Where and in so far as a decree is varied or revened’ the Onurt of First Instaucc shall on 
the ap]>licatioD of any party entitled to any benefit by way of restitution or otherwise, cause 
such restitution to be made as will, so far as may be, place the parties in the position which 
they would have occupied but for such decree or such part thereof as has been varied o? 
reversed ; and, for this purpose, the Court may make any orders, including orders for the 
refund of costs and for the payment of interest, damages, compensation i|Dd mesne 
profits which are properly oon sequential on such variation or restitution. ^ 

(3) No suit shall bo instituted for the purpose of obtaining any restitution or other relief 
which could be obtained by application under sub-section (1). 

This provision embodies the effect of this case and similar decisions such as (1894) 31 
Cal., 989 : .(1886) 9 Mad*. 606 ; (1895)b23 Cal., 601, (1902) 6 C.W.N. 710. But it should be 
obsraved that the Code bars ti'eepamfa esii. 
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[727] The 10th April 1878. 

Present : 

Sir. Justice Ainslie and Mr. Justice McDonell. 


Syud Mahomet Hossein and others Appellants 

‘ versus 

Hadzi Abdullah and others Eespondents. ‘ 


Begistration — Eight to Appeal — Act Vlll of 1871, s. 76 — Repeal of Act Vlll 
of 1871 by Act III of 1877 — General Clauses Act I of 1868, s. 6. 

An order rofuMinR reffistralion of a deed warf passed on ‘23rd August 187‘2 ; and when Act 
Vlll of 1871 was in force, an application for review was presented, and finally rejected on 
20th December 1877 after the repeal of Act VIII of 1871 b> Act III of 1877. Held that, under 
the provisions of s. 6 of Act 1 of 1868 (the OcMieral Clauses Act), the proceedings must bo 
governed by the Act in force at the time when they were instituted, — namely, by Act Vlljof 
1871, and tberefov! no appeal would lie. 

In this case an appeal was originally presented to the Judge of Gya under 
s. 73t of Act VIII of 1871, from an order of refusal to register a deed presented 
for registration, the ground of refusal being that one of the parties to the deed 
denied its execution. The Judge, on 23rd .August 1872, rejected the appeal, but 
his successor, on 19th September 1873, issued a rule calling on the other side 
to show cause why a review should not be admitted ; and on 4th January 
1873 ho admitted a review of his predecessor’s order, and the cause was set 
down for further hearing. « 


The order admitting the review was set aside bv the High Court on appeal, 
as being in excess of the Judge’s powers (See In the matter of the petition of 
Hadjee Abdoollah, 10 B.L.E., 394) ; but the order of the High Court was in 
turn set aside by the Privy Council {SeeBeasut Hossein v., Hadjee Abdoollah, 
I.L.B., 2 Cal, 131), and the application for review was \iltimately restored, 
and heard, but rejected on 20th December 1877. The present appeal was 
thereupon preferred. 


The "Eegistrar submitted the case to the High Court for orders as to 
whether or not the appeal should be admitted, stating that [728] if the 
present appeal were viewed as one from an order simply rejecting an application 


* Memorandum of appeal against the decision of E. Grey, Esq., District Judge of Gya, 
dated the *20th December 1877, making the oppot^itc party respondent. No. of Case in lower 
Court, 1 of 187*2. 


t [Sec. 73 : — If a Registrar makes, under section 71 or section 72, an order of refusal to 
register or to direct the registration of any document, 

. Procedure whore Beg..- ^ j; or eeotion 83 

of Act No. XX of 1866, 

or if the Rub-Rogistrar has refused to rc^gister the document 
on the ground that the person, or one of the persons,* by whom 
the document purports to have been executed has denied the 
execution. 


trar refuses to register or 
direct registration of docu< 

r uts fcdlmg under section 
or section 18. els., 1, 2, 
3. and 4. « 


or if the Registrar has himself » as Sub-Rogistrar, made an order of refusal under section 71, 
any person claiming under such document or his representative, asgign, or agent authorised 
as aforesaid, may within thirty days after the makinvof the order of refusal, apply by peti- 
tion to the District Court, in order to establish hie n|^t to have the document registered.] 
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for review, it would not lie . fUnder a. 629 of the new Civil Procedure 
Code, Act X of 1877, which declared that such an order is final; and if it 
were viewed as an appeal from an order refusing to register the deed, it would 
still not lie, since under s. 76 of Act III oS 1877,* the order of the Dii§trict Judge 
is final, and the old Registration Act (Act VIII of 1871, s. ?6 t) was to tl^ie same 
purport. ’ 

Moonshee Mahomed Yusufs for the Appellants, contended that he was 
entitled to an appeal, because Act VITI of 1871 was repealed by Act HI of 1877, 
and the jurisdiction vested in the District Court by as. 78 and 76 of Act VJTII 
is vested in the Registrar by ss. 72, 73, 75 and 76. of Act TIT of 1877, and by 
8. 77 of that Act jurisdiction is given to the ordinary Civil Courts to entertain 
suits for a decree directing documents to be registered ; and as the proceedings 
in this case terminated after Act HI of 1877 had come into force, the order 
appealed against should be taken to be an order contemplated by s. 77, against 
which there is an appeal. 

No one appeared on behalf of the Respondents. 

The judgment of the Court was delivered by 

' Ainslie, J. — The Registrar of Deeds having refused to register a certain 
document, an application was made in 1872 to the District Judge under Act 
VIII of 1871. On 23rd August 1872 the District Judge rejected the petition 
on the ground that the execution of the deed had not been proved. In 
September 1872 Reasut Hossein applied for a review of judgment, and on the 
19th September 1872 the District Judge issued a rule calling upon the opposite 


• [ 1877, Sec. 76 -.—Kvery Registrar refusing — 

(a) to register a document except on tho ground that the property to which it relates 

Jiot situate williin his district or that the document 
Kcfusal by Kcgistrar. registered in the office of Sub-RegisUar, or, 

(b) to* direct the registration of a document under section 72 or section 75, shall make 
an order of refusal and record the reasons for such order in bis Book No. 2 and 
on application made by any person executing or claiming under the document 

^ shall, without unnecessary delay, give him a copy of tho reasons so recorded. 
No appeal lies from any order under this .section or section 72.] 


t [ 1871, Sec. 7G : — The Court may summon and enforce the attendance of witnesses and 
^ , j * compel them to give evidence and on the day so fixed as aforesaid, 

Court piay oraer u- day to which tho hearing of the petition may be 

meut to bo registored. adjourned%h»il inquire- ^ 


(a) whether tho document has been executed, and , 

(b) whether the requirements of the law for the time being in force have been complied 
with on tho part of tho petitioner so as to entitle the document to registration. 
If it finds that the document has been executed and that the said requirements 
have been complied with, the Court shall order tho document to be registered, and, 
if the document be duly presented for registration within thirty days after tho 
making of such order, the Registering Officer shall obey the same, and thereupon 
shall, so far as may bo practicable, follow the procedure prescribed in sections 68,59, 
60. Such registration shall take effect as if the document had been registered when 
it was first duly presented for registration. 

Provided that, when the officer presiding over the District Court, has himself, as regis- 
tering officer, made any order complained of under this section, 
Provision for case in the petition shall within sixty days after the making of such 
which the Judge is the re- order, be presented to the High Court, and the provisions coiik 
gistering officer. tained in the former part of this section shall, mutatU mutandis, 

apply to such petition and the order (if &ny) thereon. 

• The District Court or the High Court, as the case may be, may direct by whom the 
whole or any part of the costs of any proceedings before it under this part shall be paid and 
such costs shall be recoverable as if they had been awarded in a suit unddV the Code of 
Civil Procure. No appeal lies from order made under this section.] 
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party to show cauae why the review should not be admitted. Od the 4th 
January 1873 the rule w’as made absolute, the review admitted, and the oause 
set down for further hearing. This order of the 4th January 1873, therefore, 
had the e^eot of cancelling the ortgijnal order of the Judge and re-opening 
the proceedings ooiftmenced by the petitioner in 1872 under s. 74, of Act 
VIII of 1871. 

[789] The final order of the Judge on that application was made on 20th 
December' 1877, when Act VIII of 1871 had been repealed. It was entitled 
as ,a review of judgment in Suit No. 1 of 1872. By s. 2 of Act III of 1877, 
which came into force on, the 21st April 1877, Act VI 11 of 1871 was repealed ; 
but by the provisions of the General Clauses Act (Act I of 1868, s. 6), the 
r6i:)eal of that Act does not affect any proceedings commenced before the 
repealing Act shall have come into operation. The consequence is that these 
proceedings having commenced before Act III of 1877 came into operation, 
must be governed by the provisions of the Act in force at the time when they 
were instituted, — namely, Act VTII of 1871. Section 76 of Act VIII of 1871 
contains instructions for proceedings of the Court on a petition of a person 
whose application for registration has been refused, and concludes with these 
words that no appeal lies from any order under this section. The procedure 
under the present Registration Act is altogether different from that under the 
Act of 1871, and we have no doubt that the case must be governed, by the 
former Act. Therefore, the appeal cannot be entertained. 

Appeal rejected, 

NOTES. 

[ See our Notes supra to B Gal., G6i2 at 3 Cal., 688, wbere a similar qaestiou was decided 
by the Full Bench. 

S^ also (1889) 16 Cal., 267 F. B.J 
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8 Cal. 730 


.r [8 Cal. 729 I 

r/w IhI Aprils 1H7H. ** 

Present : 

Mr. .Justice Markby and Mr. .Justice Prinsep. 

Til the matter of Haranaboollah and others Petitioners 

versus ^ 

Brojonath Ghose Opposite party. " ^ ^ 

C 1C. L. R. 817] '• 

Immooeahle Property —Sale in Rjcee.utioii of Drcter -—Dispotspssion of Third 
Person— Obstruction to Purchaser —Act VllI of IHT)^ s. — Vunl Pro- 

cedure Code (Act X of J 877), ss. 818, 810, 884, 880 — Limitation Act (ZJ^ 
of 1877), Sched 11, Art 106. 

Thorc ifi no provision in the Civil Urocodiiro Codo, siniilar to that contained in s. 209 of 
Act VIII of l?i59 which enabled tho Court executing a decree to enquire into a complaint 
made by a person other than th»‘ defendant, on thegronnl of duposBcssion in tho dolivoiy of 
poflti^Ksion to the purch.iser of [780] iinnioveablc property sold in execution r)f a decree ; and, 
therefore, the only remedy of a person so dispossessed is by regular suit. • 

.4, decree- holder, purchased Cs'rLaiii property belonging to li, his judgment-debtor, at a 
sale 111 exoeution of his decree, and delivery of po-,session to him was ordered. A stranger to 
the suit, theroupon, presmted a pjtitnn 1) th * C)iirt executing the decree, setting up a title 
to a moiety of the property in question, and prayed for an invesligation into his right, and 
for recovery of pos.session on the ground thit ho had been dispossessed by A. Held, that 
the application could not be maintained. 

The following was tho referring order in this case:-- 

“ In execution of a decree obtained hy one Brojonath Ghose against 
one Sutneruddin, the property, which is the subject of the present dispute, 
was sold as the property of the judgment-dentor, and purchased by the 
decree- holder himself. The purohaser, as usual, asked the assistance of the 
Court' to be put in possession of the property purchased by him, and 
delivery of possession was ordered undor the due course of law. The applicant 
thereupon presented .a petition setting up a title to a moiety of the property, 
for an i investigation into liis rights, and for recovery of possession on the 
ground of having been disposses.sed by the said purchaser. It is contended 
on behalf of the jmrehaser that there is no provision in the Civil Proce- 
dure Code under which an application like tliis can he maintained. Y think 
this contention i.s valid. Under s. 1^69 of Acjt VIII of 1859 a complaint made by 
the purchaser on account of resistance in obtaining delivery of possession of 
the purchased property, :is well as a complaint made by a party other than the 

* Small Caust; Court Roforeiico, No. S93 of 1878, from the order of Baboo Srecnath Roy 
Bahadoor, Subordinate .Judge, and Judge of Small Cause Court of TIooghly, dated the 28rd 
February 1878. 

t [Sec. 269 : —If it shall appear that the resistance or obstruction to the delivery of pos- 
session was occasioned bv any person other than the defendant 
Obstruction by claimants claiming a right to the possession of the property sold as 
other than defendants. proprietor, mortgdgee, lessee, or under any other title, or if in 
the delivery of possession to the purchaser any sucli person 
claiming as aforesaid shall be dispossessed, the Court, on tho complaint of the purchaser, or 
of such person claiming as aforesaid, if made within one month tirom the date of such 
resistance or obstruction or of such dispossession, as the case may be, shall enquire into the 
matter of the complaint and pass such order as may be proper in the circumstances of the 
case. The order shall notAe subject to appeal, but tho party against whom it is given shall 
be at liberty to bring a suit to establish his right at any time within one year from the date 
thereof.] ^ 
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defendant on the fjround of dispossession in the delivery of possession to the 
purchaser,, could be maintained and enquired into. But, under the new Act of 
1S77, the fonnor is maintainable under ss. 334 and 335 ; but the Act is silent 
with ndorop<;e to the latter. There is, therefore, no provision in the new Code 
giving* ^ right to a person dispossessed in delivering possession to the purchaser 
of the puychased property, for an enquijy into his rights. His remedy is by a 
regular suit. 

“ It i ' contended on behalf of the applicant, that if a party other than 
the defendant, dispossessed in delivering possession to a decree-holder of the 
decretal property, can have a summary £731 J remedy, it is anomalous to think 
that a iiartv other than the defendant can have no such remedy when he is 
disposses.se<l by a purchaser at an execution-sale. I think this plea is quite 
fallacious. In the first place, there is an express provision with regard to the 
first-mentioned point, s. 332, but there is none with reference to the last- 
mentioned one. in* the next place, in tlie former case, the dispute is between 
the decree- ho Id or, a party to a pending case, and another, whicli, if not 
adjudicated upon, justice cannot be attained ; while in the lattet case, the 
dispute is between two strangers, quite unconnected with the case in which the 
decree was passed or with tlio execution thereof. It is reasonable, tlieref^re, 
that sucli parties should ho left to settle their dispute in a case between tliein- 
selvos, and that the Court executing the decree should not ho enciimhiered to 
try a point foreign to the execution proceedings and without a case to that effect 

“ Tlie applicant’s jiloader then pointed out to mo Art. 167 of Rchod. li, div. 
3, of the Limitation Act, ^arid argued that, unless an application of the present 
nature was maintainable, the limitation for sucli an application would not have 
been provided for in the Limitation Act. The article under notice runs thus : 
“ Conqilaining of resistance, etc., to delivery of possession of immoveable 
property decreed or sold in execution of a decree, or of dispossession in the 
delivery of possession to the decree-holder or the purchaser of such profierty.” 
I must confess 1 do not find inv way clear to reconcile this provision with 
the jirovisions of the Civil Procedure Code. My query, therefore, is whether 
the present application is maintainable in the execution department, pr the 
applicant 8lK)uld he told to seek remedy in regular course of law. 1 reserve 
judgment in the matter until receipt of the Court’s decision on the points.” 

The parties were unre]iresentcd. 

Markby, J. The Subordinate Judge seems to have correctly Explained 
the jinjsent state of the law. If the purchaser at a sale in execution of a 
decree be resisted or obstructed when being put in possession by the Court, as 
provided for by s. 318 or s. 319 1 of the Code of Civil l^rocedureof 1877, the 
Court can ni»w act only under s. 334 or a. 335. » * 


*£ Soc. Slrt —Whuri tlie ])roj)ert\ sold is in the occupanav of the judgment-debtor or of some 

* Dol.vorv ol iiniuovoabl.. P"""" 

property 'in ocoupanov ot JidRuu-nt-debtor >.ubsc.qu(.i,t to the attachment 

property, and a certificate m roripect thereof has been 
J ^ ' granted under section 31G, the Court shall, on application by 

the purchaser, order delivery to bo made by putting the purchaser or anv perton whom ho 
‘’may appoint to receive delivery on his behalf in possession of the propertv, and, if need be, by 
removing any person who refuses to vacate the same.} 


t[sec. 319: — When the property sold is in the occupancy of a tenant or other person 
entitled to occupy the same, and a certificate in respect thereof 
Delivery of immov^^able has been granted undcrsection 316, the Court shall order delivery 
property in the occupancy thereof to be made by affixing a copy of the certificate of sale in 
of tenant. some conspicuous place on the property, and proclaiming to the 

occupant by beat of drum or in such other mode as may be 
customary, ilt .‘lome convenient place, that the ini.erest of the judgment-debtor has been 
transferred to the purchaser.] 
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[732] Section 318 providesi-for the givinj^ of what is usually termed khas 
possession to an execution -purchaser, and the Court is empowerc'd*to “ order 
delivery to be made by putting the purchaser or any person whom he may appoint 
to receive delivery on his behalf in possesefion of tlie property, and, ii need be, 
by removing any person who refuses to vacate the sumo.” If resistance or. 
obstruction is made by the judgment-debtor or any one on his bsilinlf, the 
provisions of Chapter XIX of the Code relating to resistance or obstruction to a 
decree-holder ire applicable to s. 334. Il, on the other hand, tlie property sold 
was not m the khas possession of the judginent-de-btor, but is in *1110 occupancy 
of a tenant or other person entitled to occupy the same, possession l)v publica- 
tion of his title is given to tlio exocution-])urcliasor. *Aiul s. 331 jirovides foP a 
summary enquiry on “ resistance or obstruction caused liyanv piu-son other than 
the judgment-debtor not in possession of the })ropert\ sold, hut (ilaiinirig a 
right thereto as proprietor, mortgagee, lessee, or under an\ other title,” if such 
resistance or obstruction be made the subject of complaint hy the purchaser. 

No provision is. however, now made if the obstruction or resistance to the 
possession hf an auction-purchasei- is caused In a third jiartv, a stranger, 
claiming to be in actual possession on a title altogether independent of the. 
lud^ment-debtor. 

Section 331 provides for such a case, but only wlien possession is being 
given to a decrec-bolder in execution of a decree; and tliis does not apply to 
an execution -i)Ui‘chaser. 

Section 2G9 of the Code of 1859 i)rovided for this case, and we do not 
understand why it has been omitted from the present *00(10 of 1877, and this 
omission is the more remarkable because the law of limitation, pass(3d almost 
simultaneously with the present Code, in schedule IT, article 165, stierns to 
contemplate a summary enquiry by the Courts on the application by a jierson 
dispossessed of immoveable jiroperty and disputing tlie right of tb(i purciiager at 
a sale in execiition of a decree to be put in possession, since it jjiovicb's a term 
within which suit or applujation by such a person lor rediess should he made. 

[733] In such a state of the law it seems ohvioush iinlair foi' the Courts, 
which^ canrjot now summarily determine llie relative rights of the partit*s, to 
insist (m putting an auction-purchaser into possession in spite; of the n'^istanee 
or obstruction of a third party having no connection with the judgmeiit-ilehtm’; 
and, therefore, it seems to us that, ordinarily. ofTicers should be directed to 
abstain ft’om any act of dispossession in such a case, leaving the execution- 
purchaser to his remedy by suit. 


NOTES. 

[LEGISLATION SUPPLYING THE OMISSION- 

Tho niinsRio!! pointed opt in this (iccision vraK rectified l>\ tho Iji'gislatuir in Liic .Xiiu'iid- 
ing Act XU of 1879; and Sec of the (’ode of 18S*2h.i.> lujoii suh^taiitTfi Il\ icjinuiiujcd in 
tho C. P. C of J908. Sch. I Or. 21, rules 07 to 10:1. j 

•[Article 1(>5 


Descri^ion of suit. 


Period of Limitation. 


'rime from which [icriod 
begins to run. 


Under the Code of Civil j Thirty days. The date of dtsposrfustmi. 

Procedure, by a person dispos- ' 
aessed of immoveable property, | 
and disputing the right of the I 
decree-holder or purchaaor at i 
a sale in execution of a decree ! 
to be put into po^session. * - , 


1187 



l.L.S. 8 Cal. ?34 m tme goods of g. m. gaspkb [1878] 


[ a Gal. 788 1 

OBI GIN .\L CIVIL. 


The 1st and 18th June, 1878. 

( 

Present : 

Sir Richard Garth, Kt., Chief Justice. 


Th the goods of Gasper Malcolm Gasper (Deceased). 

e« 

[ - a C. L. R. 436) 

Ad valorem Duly — Act V'll of Ib/O, sch. /, cl. 11 — Act Kill oj 
lh76, s. h (2.9c) — Notijication No. of '*4fh April 1H74.''' 

c 

Executors obtaining a secoiul grant of proluto subseijucnt to the ciiactnient of the Court 
Foea Act of 1870 (the first graiiL having been taken out previously to that enactment) are not 
exempted from the payment of the ad valorem dut} chargeable under that Act, although the 
full fee then chargeable by. law had already been paid at the time when the lirst probate was 
taken out. 

V 

This was a reference under s. 6i of Act YIT of 1870, made Mr. Belchkmbers, 
the Taxing Master of the Court. 


It appeared that oAe Gasper Malcolm Gasper died on the 5th August 
1862, appointing by will one Johannes George Bagrarn his executor, and 
directing that each of his sons who attained the age of 21 yeais should also be 
joined with him as executors. Johannes George Bagrarn, in August 1862, 
appljgd for and obtained probate of the testator’s will and paid tlie only fee 
(7ij4j which was at that time leviable undoi the law in foico, viz., a commission 
fee amounting to Rs. 10. On the 30tli .April 1878 Johannes George Bagrarn 
died, and in May of the same year two of the sons of the testator applied for 
probate. ‘ 

• B'inancial Notification No. •2028, (lazette of India, 26th April 1874, Part 1, p. 264. 

« 

In cxerciric of the power conferred b\ 86 of the Court Fech Act of 1870, the Governor- 
General in Council is pleased to inako the following ruduclu'm and remiBsion : — » 

(fl) Whenever a giant of prohnle or letters of adninuhtration shall have been made in 
respect of any property forming part of an estate, the amount of fees then actually paid under 
the said ^ct shall be deducted when .i like grant is made in respect of properly belonging to 
the same estate identical with or including the property to which the former grant relateH. 

ft • 

(b) Whenever a grant of probate or letters of edministrafjion shall have been made in 
respect of an> property belonging to an estate, no fees shall b» chargeable under the said Act 
^when a like grant is made in respect of the whole or any part of the same property belonging 
*to the same estate. 


(c) This notification applies to the whole of British India. 


• t [Boo. 5 : — When any difference arises between the officer whose duty it istosee that any 
fee is paid under this Chapter and any suitor or attorney, as to 
Procedure in case of the ncccK<iity of paying a fee or the amount thereof, the question 
differencef as to necessity shall, when the differences arise in any of the said High Courts, 
or amount of .fee. bo referred to the taxing-officer, whose decision thereon'shall bo 

r final, except when the question is, in his opinion, one of general 
importance, in which case he shall refer it to the final decision of the Chief Justice of such 
High Court, or of such Judge of the High Court as the Chief Justice shall appoint eithhr 
generally or sndcially in this behalf. ^ 
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The Begistrar was of opijHon thafc an ad valorem dufcy of 2 per cent, was 
chargeable on the value of the unadrn ini stared estate under cl. 11 of the Ist 
Schedule of Act VII of 1870. In support of this view fie cited the case of In 
the Goods of Chalmers B. L. R, Apx., 137), the Financial Notification 
No. 2623 of 24th April 1874, and s. 19 of the Court F^'cs Act, rdad witli s. 6 
(19c)6f Act XIII of 1875. 

Mr. G. Gregory for the executors.— The duty clainied here is not payable 
under Act VII of 1870, or Act XIII of 1875; those Acts can only apply to 
oases where the testator dies after those Acts liave corrio into opera- 
tion. To apply the provisions of the Court Fees Act to the present case would 
be to give a retrospective effect to the Act. In cilses of this description the 
Courts liave always been averse to construe Acts in that manner ; see Maxwell 
on the Interpretation of Statutes, p. 192, and tlio case of Karl Cornwallis (25 
L. .1., Ex., 149; s. c., ll Ex., 580). To put a retrospective construction on 
the Act would he, in the present case to subiect the e..tat(^ to a heavy duty 
under an enactment the provisions of whicli do not expressly apply, the duty 
leviable al that time when the first probate was taken out having already been 
paid ; and further there is no express provision in tlie Act applicable to cases of 
wills admitted to probate before the Act came into force. 

The Advocate-General (Mr. Paul) for the Crown. — Act' VII of 1870 
expressly requires that ad valorem duty shall he yiaid ujion any grant of 
probate, and the jiuiending Act, Act Xlll of 1875, s. fi (19c), merely^ states, 
“ that when the full fee chargeable under the Court Fees .Act has been 
once paid, no fee shall be chargeable under the samb Act on any further grant 
[73dJ made in respect of the whole or any part of the same property belonging 
to the same estate.” Now the probate duty payable under the Court Fees Act 
has never in this case been paid before. The only foe that has been paid is a 
commission fee of Us. 10, ])ayahle under the law in force when the first probate 
was taken out. So, cloai’ly, the exemption claimed under s. 6 (19c) of Act 
Xlll of 1875 does not apply to the present case. The case of hi tka (hods of 
Chalmers (fJ ]i. L. B., Apx., 137) 'is exactly in point. 

‘The opinion of the Cfiief Justice was as follows 

Garth, G, J.- - I think it is quite clear that the od valorem duty must bo 
paid upon the present grant of probata. At the time when tire first grant of 
probate was made to one of the executors named in the will, no ad valorem, dxxty 
was payahlt!. The only sum charged was a commission fee of Rs. 10. Thaf 
executor has died, and tlie other two executors now wish to prove the will. 
Act VII of 1870 _ requires the ad- valorem duty to he paid upon any^ grant of 
probate, and I find no provision exempting those executors from payment of 
the duty. In tact, hut for the oHicial notification mado under the provisions of 
the Act, dated the 2-lth of April 1874, the ad valorem fee would be payable a 
second time upon any second grant of probate. But here no injustice is don©, 
because the duty has never been paid upon this property. 

• r Cl^ll of Act VII of 1870:- 

Number. j Ad valorevi fee. } Proper fee. 

Probate of a will or letters of If the amount or value of j Two per coiituni on such 
administration with or without the property in respect of anniunt or value.] 

Y/ill annexed. which the probate nr letters | 

. or certificate shall be granted i 
« exceeds one thousand rupees. | ^ 
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• 

The case of In the Goods of Chalmers, deceased (6 B. L. R., Apx., 137), 
decided by Sir R. CouCH is in point, and is entirely in accordance with the 
view which 1 take of this question. 

The English case to which my attention has been called by Mr. Gre(fory 
— Jn re the Executors of Lord Cornwallis (26 L. J., Ex., 142 ; s. c., 11 E«:, 580) 
— will be fqund to have no application to the present. That case merely decided 
that the Succession Duty Act of 1853 did not apply to annuities granted before 
the passing of that Act. 

Attorney foi^the executors ; Mr. Zornh. 

Attorney for the Growit*; The Government SolicUor. 

NOTES. 

[Set, also In tJu' (roods of March (IR7U) 4 Cal.. 726 (fluty paid in Krigland) cmiira 
21 Bom., lyo (at 160), Tht' proviso to Art. 11 of Sch. i of the Coart Fees Act, 1870, was added 
by the Succession Oertific.ito Act V'^II of 1880 repelling and rc-enacting the Probate and 
Admiiiistrati.iii Act. 1881, s. 168.] 


[736] The 2Uth April, IH7H. 
Present : 

Sir Richard (iAUTH, Kt., Chief Justice. 
In the Goods of Riishton (deceased). 


Probate - Ad valorem fee - Annuity charged upon propel iy of testator- 
Court Fees Art (Act VII of 1870), sched, i, cl, 77. 

« 

Where It appeared that property disposed of b\ a will was bequeathed to the testatrix 
subject to the paynu-nt (hereout of an annuity for life to a person who survived her held, that 
the: ad valorem fee prescribed b\ sohed. i, cl. 11, <)f the Court Fcc.s Act ought to be levied upon 
the value of the property, le^s the capitalized value of the annuit\. • 

This was a refei^enct^ under s. 5 of Act VII of 1870, lyadc liy Mr. Bel- 
chambers, the Taxing Master of the Court : -- 

“ In tliis caa(a a grant of probate of the will of the deceased has been 

obtained by her husband as the sole executor. 

% 

“ The facts material fo the present question are, that thd property disposed 
of by the will of the deceased was bequeathed to her by her late father, subject 
to the payment thereout of an annuity of Rs. 600 per arfhum for life to her 
brother, who is still living, and is now of the age of 50 years. 

“ Upon the facts it is submitted, on behalf of the executor, that the ad 
valaremiee prescribed by No. 11, sched. i of the Court Fees Act, 1870, ought 
to be levied, not upon the apparent value of the estate, but upon its actual 
pfesent value, to be estimated after making an allowance in respect of the 
annuity payable thereout. 

“ To provide for the payment of this annuity, Rs. 15,000, at 4 per cent., 
would be required. • 

It appears from a volume of actuaries’ tables, to which 1 have been referred* 
by the executor's attorneys, that the present value of £1, fiayable at the death 
of a person aged 50 at 4 per cent., is lOs. Id, *At that rate the present value of 
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£1,500 (the equivalent of Be. 45,000) payable at the death of a person af;od 50, 
at 4 per cent., would he £793 16s., or Rs. 7,937-8-0. , 

“ The at^ valorem fee is chargeable on the amount or value of the property 
in respect of which the probate, or leliters, or certific>j,te shall 5e granted, — 
that iff, on the amount or value at [737 j the time of the grant, ahd not at 
some future time ; see the Attorney ‘General v. Partington (i H. C., 467), 
affirmed in error (3 H. &G., 193). 

“The actual present value of the property in the present, case cannot be 
arrived at without deducting the value of the annuity. 

“Proceeding upon the basis of the figures already given, the diHefonce 
between Rs. 15,000 and Rs. 7,933-8-0, viz., Ks. 7,06l)-8-(), is the value of the 
annuity, and ought to be deducted from the total amount of assets. The 
balance after sucli deduction will represent the actual present value of the 
estate upon which the ad valorem fee is leviable. * 

“ The value of an annuity of £(50 per annum lield on a single life, if 
calculated according to the tables in tlie sch^*dulo annexed to tlie Succession Duty 
Act (LG and 17 Viet., c. 51 ) would be £745. I5.s\ Hr/., equivalent to Rs. 7,457-13-0, 
or Rs. 359-5-0 in excess of the value arrived at as the result of the culculatioii 
made according to the actuaries’ tables. ^ 

“ As the question is one of general importance, it is rofened for final 
determination to the Honourable the Chief Justice, as lequired by s. 5 of the 
Court Fees Act, 1870.” 

No Counsel appeared to argue the point. 

The opinion of the Chief Justice was as follows : 

Garth, G.J. — It appears to me that Mr. Belchamhers is perfectly, right, 
and that the value of tlie property must be the value at the present time, less 
the capitalized value of the annuity. 

^ NOTES. 

also Sch. TII to the Court Kecs Act, 1870, added hy XI of 1890.] 

[738] The tith May, IH7H. 

PilESfiNT ; 

iSiK Richabd Garth, kt., Chief Justice, Mr. Justk e MAiiKlfr anu 

Mk. Justice Romesh Chunder Mitter. 

• • 

Joykisfo Co war One of the Defendants 

oerms 

Nittyanund Nundy and others Plaintiffs. 

[ 2G.L.R.440] 

Hindu Law — Anee&tral trade earned on for benefit of inf ants — Liability 
of Infant — Contract Act (IX of 187'^), s. Ji47- 'Decree on appeai— 

Act VIII of 1859, s. 8S7—Aci X of 1877, s. 544. 

'* Where the ancestral trade of a Hindu was carried on after bis death for the benefit of his 
infant children by tlieiE> guardian, and debts were incurred by the firm ir.^the course of 
business,-— He/d, that the guardian of a Hindu minor is competent to carry on an ancestral 


1191 



JOYKTSTO (JO WAR V. 


I.L.R. 3 Cal. 739 

trade on behalf of the minor, and that, following the analogy of thornle laid down by p. 247 * 
of the Contract Act, as to the liability of a minor admitted by contract into a partnership 
business, the minor is not to be held personally liable for the debts incurred in such trade, but 
that his share ^herein is alono liable. « 

^ The C^iiirt of Appeal Ras powerundcr s. 337 t of Act VIII of 1859«orrt*spondirig wjth s. 644 
of Act Xof to draw up what would be a fair decree as regards all the parties to a suit, 

although some of them may not have appealed . 

Petiim Peas v, Ravidh<yne Doss (Tay., 279), Rainlal Thak Ursulas v. Lakkmichand Muni- 
ram [i Bom. ll.C.il., Apx., 71) and Johurra Bibee v. fhee Gopal Misser (I.L.B., 1 Cal., 
470) followed. 

o ‘ ■ 

This was a suit to recover the balanc(3 of an account for goods sold and 
delivered- It appeared that, on the 17th of Marcli 1871, one Anundo Chunder 
Cowar died, leaving two sons, Nobokisto Gowar and J iykisto Oowar, the 
defendants, infants, und two widows. .Anundo Chunder Gow'ar carried on 
business as a merchant and had repeated dealings with the plaintiffs, to whom 
he was indebted at the time of his death. After that time the widows, as the 
‘kutrees of tlie joint family, carried on tlie business and gave a power of attorney 
to manage it to one Harradhone Roy. The defendant, Nobokisto, after [le 
came of age, managed the business lointly with Harradhone Roy. The plain- 
tiffs continued to have dealings with the firm, and on the 12th April, IJarra- 
dbone Roy, on behalf of the firm, signed a fresh liatchitba bringing forward a 
balance due from [739] the defendants to the plaintiffs, which was slightly 
reduced in the course of further dealings between the parties, and for this 
balance the plaintiffs sued. 


MaCPHEBSON, J., decreed the plaintiffs' claim out of the property of 
Anundo Chunder Cowar. From this decree the infant defendant, Joykisto 
appealed. 

Mr. Bomifirjefi and Mr. Pauht for the Appellant. 

Mr. Branson and Mr. Allen iox the Respondents. 

Garth, CJ. — It appears that Anundo Chunder Cowar, the father of the 
appellant, wlio ts an infant, died on the 19th March 1871. • Anundo (thunder, 
up to the time of his death, carried on business as a trader, and iiad clpalings 
with the plaintiffs' firm. He died leaving him surviving the appellant and his 
elder brother Nobokisto, both then infants under the age of Ifi years, and 
two wido\^s. The sons and widows, after Anundo’s death, lived as members of 
a joint Hindu family Tfie ancestral trade was carried on under the manage- 
ment of the widows. 

The widows being purdanasheen women could not take the management 
of the ancestral trade directly into their own hands, hut employed theii son-in- 
law, one Harradhone, for that purpose : and it waa under the direct supervision 


<. Minor partner not per- 
flonally liable, but his 
share is. 

to 

Ope of several plaintiffs 
or defendants may appeal 
and obtain a reversal of the 
whole decree if it proceed 
on a ground bommon to 
all. 


•[Sec. 247 ;—A person, who is under the age of majority 
according to the law to which he is subject, may be admitted 
to the belief! is ’of partnership, but cannot bo made personally 
liable for any obligation of the firm ; but the shore of such minor 
in the property of the firm is liable for the obligaiions of the firm.] 

t[Sec. 337 : — If there be two or more plaintiffs or two or 
more defendants in a suit, and the decision of the lower Court 
proceed on any ground common to all. any one of the plaintiffs 
or defendants may appeal against the whole decree, and the 
Appellate Court may revere or modify tfie decree in favour of all 
the plaintiffs or defendants.] 
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and inanagement of Harradhon^fchat the business was carried on. Jt is also 
proved that the appellant’s elder brother Nobokisto, after he came of age, took 
part in the mamigement with his brother-in-law flarradhone. 

During the sole management of Harradhone, and also during the joint 
management of Nobokisto and Harradhone, dealings \tith the pl^intiiT’^ 
firm continued ; and in the course of these transactions, the defendants became 
indebted to the plaintiffs in thn sum of Rs. 4,(505-11-3 This debt entirely 
arises out of transactions conneoted with the ancestral Imsiness carried on by 
the defendants’ family after Anundo Chundors’ deatli. t 

[740] The plaintiffs brought a suit to recover the amount, and Mr. Justice 
Macphkkson has decreed the cl.iirn with this reservation, tliat the amotmt 
decreed is to he realized out of the property of the deceased father, Anundo 
Chunder Cowar. Against tiiis decree the infant, Joykisto, has alone appealed. 

The questions ihat we have to determine are, whether^the infant appellant 
is at all liable for this debt ; and, if so, to what extent ? It seems to us that, on 
tile authority of decided cases -Pctum Dosii v. Ramdhouo. Dohh (Tay., 279), 
liamlal Tkakursidas v. Lakmichand (1 Bom. H.C.R., Apx., 71), Johurra 
Ihbee v. Src? (rnj)a} Missfu (i.L.R,, 1 CaL, 470) —tlui guardian tif a Hindu minor is 
corfipetont to carry on an ancestral trade on behalf of tlio minor , consequently 
the contention raised in this appeal, that the infant appellaiit^s not liable to 
any ejctent for the debt in question, is not well founded. 

On the other hand it seems to us onlv reasonable, as well as in accordance 
with legal principles, that a minor on whose iiohalf an ancestral business is 
carried on ought not to he held porsonallv liable for the debts incurred in that 
business, 

There must he some defined limit tt> tlie minor’s liability. 

The limit apparently laid down by Mr. Justice Macphkrson is, that |ill the 
ancestral property is to bo rondtired lialile, But there may he instances in 
which this limit would he found manifestly inadequate and unsuited to reach 
the justice of the case. For example, petty trade in the time of an ancestor 
mighf expand after his death into a large ffourishing business in I he hands of 
a manager for infants. Debts arising out of this business would naturally 
become proportionately lurge, and it would seem unreasonable t(f hold that such 
debts sl^uld be recoverable from ancestral property only. 

On the other hand the trade might not prosper, and in this case the minor 
ought not to be liable to account for trade losses out of any property unconnected 
with the assets of the business, wliich he may have received from his ancestor. 

In the case of a mbfor being admitted into partnership in r-he ordinary 
way, s. 247 of the CoritIV*act .‘\ct. (IX nf 1872) [741] provides, that for “ any 
obligation of the firm," the share of the “ minor in the property of the firm is 
alone liable. ” 

We think that tliis limit of the infant’s liability, which has been adopted 
by the Legislature in the case of a minor being admitted by contract into a 
partnership business, ought to be adopted in such a case as the present. On 
principle there ought not to be any difference between the nature of the liability 
of an infant admitted by contract into a partnership business and tha^ of one 
on whose behalf an ancestral trade is carried on by a manager. 

. The elder brother Nobokisto has not appealed against Mr. Justice 
MacphERSON'S order, nor on the other l>and have the plaintiffs appealed upon 
the ground that Nobokisto should have been mode personally liable in the 
ordinary way. 
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We ought not, under ordinary circumstances, to make a decree which 
would have the effect of filtering his liability, when neither he on the one 
hand nor tfie plaintiffs on the other have appealed against the decree ID the 
Cou;'t below. 

But under s. 337 of the Code of Civil Procedure (Act VIII of 1859, 
corresponding with Act X of 1877, s. .')44) we are empowered, in a case like 
the present, to draw up vvhat would be a fair decree as regards both defendants. 

We propose, therefore, to make an order, that unless tlie defendants admit 
partnership assets suflicient for the payment of the debt, there should be the 
usUiil decree for an account of the partnership property, and a direction that 
the, debts be paid out of tkat property. 

It will be the duty of the plaintiffs to serve Nobokisto with a copy of 
this judgment; and if within three weeks from the date of Nohokisto receiving 
a copy of this judgment neither the plaintiHs nor Nobokisto make any applica- 
tion to alter tlie terpjs of <3ur ))rop(>sod decree, the decree will be drawn up 
accordingly ; but either party will he at liberty to apply within that time. 

The minor defendant is entitled to the costs of the appeal. 

Decree varied. 

Attorney for the Appellant : Mi. Dover. 

Attorneys for the Res|)ondents : Messrs. Swinkoe. Law Co. 

NOTES. 

( See KotoH to 1 Cal,, 470. ] 

[7424 APPELLATE CRIMINAL 

The doth April, lS7h. 
t Present : 

Mr. Justice Markry and Mr. Justice Prinskp. 

In the matter of Troylokhanath Biswas and Ram Churn 
B i s w as Pe t i t i on ers . 

Inquny'iuto Cause of Death — Report by MagiUratfi —Pnoileqed 
Ccnnviuuicatioii- J udicial Proceeding — Finding — Cnrone.Ps 
Inquest — Criminal Procedure Code (Act X of 1H72), 

Act s.s. 127, 133, 136, 296— Evidence 
(I of 7872), s. 124. 

Where the Magistrate of n division held an inquiry, under s. 185 f of the Criminal Proce- 
dure Code, into the caiise (•! the death of u person found dead under suspicious circumstanoesi 
and, without making a .‘.pecific charge against any person, drew up a report embodying the 
result of his inquiry, and sent the report to the Magistrate of the district, and subse- 
quently proceedings were taken against one of the witnesses, which ultimately resulted 

^ * Criminal Reference, No. 35 of 1878, from an order of H. B. Lawford, Eaq., Sessions 

Judge of Nuddoa, dated the 12th March 1878. 

t[8eci 135 : — The nearest Magistrate duly authorized may hold an inquiry into the cause 
. . < <)f »uch death, either instead of or in addition to the inves- 

Inquiry cause o tiga^ion held by the Police Officer ; and if he does so, he shall have 

such death by neatest powers in conducting it which he would have in holding 

Magistrate. inquiry into an offence, although no specific charge has beeft 

made against any person. The Magistrate holding such an inquiry shall record the evidence 
taken upon it !n any of the manners hereinafter prescirbed, according to the circumstances of 
the case.] 
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in an acquittal — Held, by the High Court, that there being nothing in the language of s. 136 
requiring the Magistrate holding such an inquiry either to make a report omto corao to a 
finding, the report actually sent could not bo considoced as part of a judicial proceeding, and 
that therefore tlic High Courii had no power1;o send for it under s. 296 of»the Crinrinal 
Procoduf encode. • • 

No analogy exists between a Coroner’s Inquest and an inquiry into the cause of death 
under the Criminal Procedure Code. 

In this case, the facts of which are suflicieutly stated in the judgment* of 
Mr. flustice MarKHV, a rule had been obtained calft^ig upon the Magistiat® of 
Nuddea to show cause why he should not send up a certain re])ort containing 
the results of an inquiry by Mr. Bkrine, the Magistrate of the division, under 
s. 135 of the Criminal Procedure Code, into the death of one Ramgotti Hiswas ; 
and why, in the event of the Court holding the rep(M*t to be a judicial 
proceeding, the proceedings should not bo quashed under s. of the Code. 

The Ad oocaiLo- G eneral and Mr. K.ilb\t for the Magistrate of Nuddea, 
shqwed cause -The question is entirely one of prin-[743Jciple. If such a 
document as this is to be conhidered as part of a judicial proceeding or record, 
subordinate officers will no longer be able to furnish confidential raports to 
their superiors. lMarKBY, J. — There are three points to be considered: (1) 
whether, under s. 135 of tlie Criminal Procedure Code, it was imperative on 
Mr. Skrine to make a report? (2) Supposing that it was nob imperative, still 
whether he was nob at liberty to makeono ? (H) Whetlier this report was made 
under s. 135, or whether it was independent?] The law makes no provision 
for such a report as was made. There is nob one word in s. 135 of the 
Oriiiiinal Procedure Code which says that tho Magistrate is to put dovvn in 
writing the conclusion at which he arrives. The omission is intenfioiial. 
That appears from the provisions of ss. 127" and 133.1 These two sections 

*rScc. 127 . — The* i stigatio bhall be; complutnd without uiiiio:*i'.',s.trv dcbiv , mid as 

* It ift compJetrd the* I'dIico tdticor inaknig tho sanu; shall 

Roport of Rilioc offte \ forward to the* M.iRistr.iti* having the* junsdioiioii, a ivport iti 
the torm proscribed by the Local Govern incut# setting forth the 
names of the partic.s, tht? laturool the uompUiiit. and tl laine^ of the per^tuis who appear 

to bt' aoqiijiintcd witli thi cir •ninsli.inoos of tins c.is-*. .in ^all .iLi) send !. > such Magistrate 

any weapon or ariiele which it may be nee ‘ssarv to predi before him 

Tho Police officer ?>hall state whether the .iccused p» n has Ix'eii forwarded in custodv, 

or has been released on bail or on hii owr recogni/.aneo 

If the accused person be detained in justodN . the I iffie slate the fact and 

the cause of his detention.] ^ ^ 

f [See. 133 : — The ollicgr in charge ()f u police station, on receiving milicc or information 
of the unnatural or sudden death of an\ person, shall immediate- 
Polico to inquire and l.v give intimation thereof to the nearest Magistrate duly 
report on unnatural and authorized, and nhali proceed to the place where tho body 
sudden deaths. of such decnasod person is, and there, in the presence of two oV 

mote re.spectable inhabitants of the neighbourhood, shall make 
an investigation, and report the apparent cause of death, describing any mark of violence 
which may bo found on the hod> and stating in what manner or by what weapon or instrument* 
such mark appears to have been inflicted. 

The report shall be signed by such Police officer and other person .s, or b\ so main of 
them as concur therein, and shall bo forthwith forwarded to tho Magistrate of the*district oi 
to the Magistrate of the division of a distriot. 

When there is any doubt regarding the cause of death, tlie PolAie officer shall forward 
t^e body, with a view to its being examined, to tjao nearest Civil Surgeon or other Medical 
Officer appointed in this behalf by the Local Government if tho state of the woathor and tho 
distance admit of its boiitg so forwarded without risk of putrefaction on the road. 

In the presidencies of Madras and Bombay the head of the village may also in like manner 
make the investigation and report to tho nearest Magistrate duly authorized.] 
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provide for investigations and reports by Police-officers. These reports have to 
be sent to the Magistrate of the district. Section 135, which relates to 
investigations by a Magistrate, does not require him to send in a report. 
Mi'. Skrine acted under this section,* and therefore, as he was not directed or 
required under the law to make a report, the report which he did make must 
have been made under rules of the service, and does not form part of the pro- 
ceedings. The fourth section of the Criminal Procedure Code defines a 
judicial proceeding as “ any proceeding in which any judgment, sentence, or 
fii\al order is passed.” It maybe one whicli culmi^lLtes in an order or not 
This report is neither a judgment, sentence, nor final order. It is in the form 
of S. letter to tlie Magistrate of Nuddoa with certain appendices. These were 
sent up to the High Court for its assistance, as some ])ortion of the letter is 
illegible. They form no part of the record. The character of the report is not 
judicial. There must be an intention in order to make a judicial report. This 
is a letter, and nothing more than a letter, to the Magisliate. [Markhv, J. — 
Mr. Ghosc in applying for the rn'o argued that tliu document spoke for itself 
and relied on the first line. | Tne last live paragraphs show that this was not 
a judgment, but was a private letter. That which may be evidence of a fact is 
not necessarily part of a record or ludicial pn)ceeding. Suppose a Magistuate 
tries a case summarily, he is [744] not bound to write a judgment, and no 
evidence is recorded. Suppose th it the prisoner subsequently indicts a witness 
for perjury, the notes on Counsel's brief made during the hearing before the 
Magistrate would not be a part of the record. There is no “ case ” under 
s. 297 of the Code. A “ case ” is a proc(3eding against some one. This report is 
not a proceeding. It cannot he said that there ha# been “ a material error ” in 
a judicial proceeding. Even supposing that Mr. Skrine had not written this 
report, no inquiry could he ordered, fu* the proceedings were purely optional ; 
and khero is nothing upon which the Court could pass any judgment, order, 
or sentence. The rule requires Mr. Stevens to show cause why these 
proceedings should not be quashed. What is ihere to quash V No one is 
affected hy the proceedings. Thire is merely an opinion, that cannot be quash- 
ed; there is no judgment, order, or sentence. Fiualh, this is a conhclmtial 
letter from Mr. Skrine, both in form and mattei. It recites things whicli had 
transpired, thaS; does not make it a judicial proceeding If^tfie Court orders this 
report to be given up, it will be doing more in a criminal case than it could in a 
civil case. Suppose this tube a special appeal, would the report be considered 
as a letter or as a judgment? The Go'^erninent think that this is a communica- 
tion pri'Wleged under s. L24 of the Evidence Act. It cannot form part of the 
record. A record should he kept in the office of the Magikrate together with 
other records of jirocoedinge. Letters of this kiPd belong to the executive 
department, not to the judicial. * 

Mr. M. M. Ghose and Mr. PaiilH in support of the rule. As to the first 
question we submit that it is imperative on the Magistrate to come to a finding 
or report. Section 135 provides for two cases : the Magistrate may hold a 
* judicial inquiry, and he may either stop the Police or he may adopt their pro- 
ceedings. I.MaRKBY, J.-- Suppose a Police-officer makes a report, must the 
Magistmte come to a finding?) If he makes an inquiry he must. The Legisla- 
ture could not have intended to allow a Magistrate who enters upon such an 
inquiry as this tofieoline to come to a finding. It cannot have intended to 
allow the proceedings to be abortive. Suppose a Magistrate in case aft#r 
C7MJ Gas€^ refused to come to a finding after taking e^ideTice, would not the 
Court have power to make him ? When a citse is of such a description that the 
Magistrate would exercise powe^; under the sectiorp then the proceedings become 
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of a judicial nature, and the Hiffh Court has jurisdiction to inquire into them. 
Here the Magistrate arrested persons, dischargjd them, made in^iuiries, and 
embodied the result in a document which he describes as his official report. 
This is a judicial document, for it was imperative on Mr. Skrine fco corne*to a 
finding.* Even if it was not imperative, still the finding\hat he cam^ to 
judicial. True tliere are passages in the report which are not in thj^ form of a 
judgment ; but, taking it as a whole, it is judicial. Mr. Skrine never intended 
to treat it as confidential. [Markby, J. — On the question of irytent.ion, we 
should consider ourselys bound by Mr. Stevens's statement reusing to send up 
the report on the ground that it was confidential. Mr. Rkrine’s intention is^im- 
material.] 1 do not say that his intention is niateffal. Mr. Stevens's opinion 
does not conclude the matter. His statement is a mere matter of opinion on his 
part, not a matter of fact within his knowledge. ^Vhere the law declares that 
proceedings shall he judicial, a mistake on the part of an officer does not alter 
their nature. Suppose a suit was brought against him, iFe could plead that he 
was acting in a ludicial capacity and therefore protected. The form of the 
report will not help us in deciding this question. Rome parts of it do not 
appear to be judicial, and it is in the form of a letter. But this is the only 
document which embodies the result of the inquiry ; the fact that irrelevant 
matters are contained in it does not alter its character. It Ipis been argued 
that Jbhe report was made l)y Mr. Skrine in his executive capacity. But 
Magistrates in deciding judicial questions have no executive functions, and 
there is nothing to make them police-officers ; the distinctions arc perfectly 
clear. All the Magistrate’s powers are judicial, except some few which are 
declared by s 518 of the Cj;iminal Broccduro Code to he non-judieial. The word 
“judgment " is not defined in the. Code. [PRINSKP, J. — Have you looked into 
chap, xxxiv of the Code ? 1 That ch.apter inerel> sa\s what the judgment in a 
trial is to contain This report [746 J is a “proceeding” of which my clients 
would he entitled to a copy under s. 9^76, as they were “ afi’oetod ” by it.* This 
section has l)een amended by Act XI of 1874, which made it much wider. The 
report directs the prosecution of. all the witnesses hut two, and under that 
direcition mv clients were prosecuted. [Phin'SEP, d.-— The paragraph you refer 
to merely suggests th<j proaocution. ■ It would he a sanction. ( Pkinsj^P, J. -To 
whom ?] There would he a sufficient sanction !•«) any one whp liked to prose- 
cute. It does not matter what this document is called, so long as it is judicial 
under ttiG law. It may contain extraneous matter, there may ho irregularities, 
but the judicial character is not taken away. It has been argued that counsel’s 
notes in a sumiuaiy trial would not form part ol the record. But suppose that 
the Magistrate, though not hound to do so, takes down evidence, would not 
that be part of the record-*^ and would he not be bound to produce it ? 

Markby* J. — The short facts of the case, so fai as it is necessary to state 
them for the purpose of disposing of the jiresent rule, are that, on the 10th 
June last, a man named EaragoUi Biswas was found lying dead at no great 
distance from the factory of Lokenathpur. Under the circumstances in which 
he was found, 1 think that there was no possibility of doubt, or at any rate 
there was verv good reason to suppose, that the man had eitlier (?omtnitted 
suicide or had been murdered. It was therefore a proper case for the institu- 
tion of an inquiry under s. 135 of the Code of Criminal Procedure, and accord- 
ingly, as we must take it now, the Magistrate of the divisian proceeded to hold 
this inquiry. Those proceedings lasted a considerable time, and ultimately 
they were communicated to the Magistrate of the district. The final conclusion 
to which the Magistrate who held this inquiry •came w^as, that the man had 

committed suicide, and that he had puroosely committed suicide under such 

* • 
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circumstances as mi^ht raise a suspicion that the factory people or some persons 
connected vdth the factory had caused his death. Subsequently some proceed- 
ings, which arose out of this inquiry, were taken against one of the petitioners 
now beforeius, and those proceedings went on appeal before the Sessions 
[7473 ,]^udge of NiiSdea. Tlie Sessions Judge of Nuddea acquitted the peti- 
tioner, bqji he desired to see the proceedings taken under s. 135, and he 
accordingly sent for those proceedings ; but the Magistrate of the district in 
whose hands they were at that time, thinking that the proceedings under 
s. 135 wore not i-udicial proceedings at all, declined to send them. The Sessions 
Jucige of Nuddea reported the matter to this Court, and another Bench of this 
Couvt, after having lioarcV tlie Legal Hememhrancer on the subject, came 
to the conclusion that the proceedings taken hy Mr. Skrine, the Magistrate 
w'ho held the inquiry, were proceedings under s. 136, and that they were judi- 
cial proceedings. They did not, however, order the proceedings to he sent to 
the Sessions Judge of Nuddea, but sent for those proceedings themselves, and 
an order was issued that the record of the proceedings under s. 135^ should be 
sent up to this Court. The Magistrate of Nuddea in answer to that order sent 
up certain papers but he intimated at the same time that he was in possession 
of a report by Mr. Skrine, and he informed tliis Court that he did not send 
that report as^hat was written by Mr. Skrine as a confidential report to him. 

In that stage of the proceedings the case was transferred from the Bench 
which issued the original order to this Bench, and as the matter then stood, 
the only point, for our consideration was whether or no the Magistrate of 
Nuddea was right in the view which he took,- vi/.., that the report of Mr. 
Skrine did not form part o{ the proceedings under s. 135. In the meantime, 
however, before we came t(‘ any conclusion upon that, the present apjJicatioi 
was made, specialK i-equesting tl.at we should send for this report, and that, 
after olitaining that report, wo should quash it. 

Now a good many rpiestions would have to ho considered before granting 
such an application, 'riiere may bo some ciouht whether Troylokhaiiath 
Biswas, the only one of lIio jictitioners who had ever boon put upon his Vial, 
having been acquitted, the petitioners had any locus standi at all. There may 
be considerable *douht, ev(3n putting all other questions out of the way, whether 
this Court would, at the instance of persons standing in the positiow of the 
petitioners, quash a finding under s. 135 ; ^748] and there is still a further 
objectionj.akon by the Ad cacate- General which is really not answered, viz., 
that as the inquiry under that section is optional, this Court has no power to 
order fresli proceedings to he taken, and unlf3ss fresh proceejdings can be taken, 
there is but little use in our interfering at all. But it vp not necessary to go 
into these questions, for on another ground 1 think that this application 
must fail. 

The reason wdiy, notwithstanding these objections, we thought it desirable 
without further considering them that this rule should issue, was this : — It 
^as absolutely necessary for us in the way the case came before us to consider 
whether the Magistrate of Nuddea had duly complied with the order of this 
Court. The proceedings having been sent for, the report was not sent, and I 
understand the course taken by Mr. Stevens to have been to submit to the 
decision of this Ooiirt, whether or no he was bound to send up that report. 
I may say in passing that the course so taken hy Mr. Stevens shows thajb 
he acted with perfect propriety in the matter. But it waij necessary to decide 
the question which he submitted to us quite independently of the present 
application. For my^own part also 1 strongly desired to have the assistance 
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of the advisers of the Crown in -A discussion of this character. The question 
is of considerable importance, and one which may in some cases be of very 
serious consequence, whether the result of an enquiry under this section is such 
that, without the possibility of using any discretion in the matter, -(the Magis- 
trate isj bound to make it public. I therefore thought it desirable towissuea 
rule in order to bring in the Crown and have the question discussed* Accord- 
ingly we issued a rule in order to have the benefit of tlm ai giiment of counsel 
for the Crown upon the construction of this section. • 

i 

h * 

The matter has now been argued, and we liave .jio determine whatis^the 
true construction of this section. Hut before 1 ent(3r into that question 1 wish 
to say one word as to whatl understand to be the object ol the petitioners 
in this case. 1 may say at once that, if there was the slightest indication 
that there was an intention of opening up a charge agijinst any individual 
whatsoever hy these proceedings, I would not have been a ])iirty for a single 
moment to any discussion in the matter. [749] 1 would not hy issuing a rule 
have given the least semblance of encouragement to such proceedings. Hut I 
fully understood Mr. Ghose from the first, as he lias alsf) re])resonted now, that 
Lho-tisnot the object of these proceedings I understand the real obiect of 
those proceedings to be to clear the memory of the deceased man from 
an imputation wliich has undoubtedly been cast upon him. Wliether we 
can arrive at that result under the lavr as it stands is a different matter ; 
but 1 am bound to say that I consider that the object, if it can he attained 
by law, is a perfectly legitimate object. No one can doubt that it must 
be a matter of great pain to persons connected with thi.« unfortunate man 
that this statement, viz., that he had committed suicide under such circum- 
stances as tlie Magistrate supposes, should have been made. It may, no 
doubt, sometimes be the duty of public officers to make statements which 
are painful to others, hut there is nothing objectionalilo if persons affected by 
those statements try by any legal means in their powci* to gel rid of those state- 
ments ; and I go one step further,.! think that the lelatives of this deceased 
perscvi were not rash in their inference, w hen they found a document of this kind 
printed and published, that it was intended to be put forth as the judicial result 
of a judicial inquiry. It commences thus : “ From F.II. Skrine, Ksq., Officiating 
doint Magistrate on* special duty, to the Magistrate of Nuddea. I have the 
honour to submit a report embodying the results of my inipiiry into the cause 
of the death of Ranigotti Hiswas.” Reasonably enough the way in which it 
struck them was, that this was not merely an opinion of an individual formed 
upon the best inatetials that he could get together hy any means in his power, 
and reported confidentially to his superior oflicer ; hut that it was an opinion of 
a judicial officer forrnec? upon evidence and in a judicial manner. Although 
they were misled in supposing that it w'as a document of this nature, I think 
that they were very reasonably justified in assuming that it was so. I may also 
say that if this document had been of that character, and one tlierefore under 
our control, I should not have hesitated fora moment, if the law would allow^ 
me, in setting it aside. I think that it is of the utmost importance to keep a 
clear distinction between [750] judicial and executive proceedings ; and if this 
report was before me as a judicial proceeding, I should feel bound to wiy that 
it was a very unsatisfactory one. 1 think that it is impossible to read this 
document without seeing that this is not the result of an inqtiiry by Mr. Skrine 
himself, but of Mr. Skrine assisted by a variety of persons of inferior posi- 
tion. That might be a most useful thing for an ulterior object, but^ would not 
be an inquiry which ought to go« forth to the world as a judicial proceeding 
by a Magistrate. I think it, therefore, right to say that if this had been a 
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judicial proceeding, I should have treated it very differently from what 1 am 
now doing, <and 1 hope that if it be once understood that this is not a judicial 
proceeding, it will be deprived of very much of its injurious effect. 

' • • 

• Nor-v with regard to what is the more immediate subject for us , now to 
consider. • I am free to admit that, during the ccuirse of the argument, I have 
had some doubt as to what the intention of tlie Legislature was when 
introducing this section. 1 think that it may be fairly argued that primd 
facie when a Magistrate holds a judicial inquiry and has power to take 
evidence, we should expect^ that it was intended that some result should be 
arriVed at. But though tfiat is so :iL fii st sight, 1 think, on further considera- 
tion, it is by no means clear, even upon a general view of the Act indepen- 
dently of the exact language of the section itself, that that was the intention of 
the legislature. The object of these inquiries may he three-fold. The object 
may be to calm any *ahirm that had been created in the mind of the public on 
the occurrence of a violent or unnatural doatli, and to allay any unfounded 
suspicion ; or the object may bo to put in force the law against a parti 2 ular in- 
dividual ; or it may bo merely to gain information to be used by the authorities 
according to their discretion. Now, looking at tlie general character of this 
section and tlw» sections whicli precede it, J cannot mvself se (3 that, merely for 
the purpose of putting the law in force against any particular individual, there 
w^as any necessity for the section at ail. As far as T can see, the powers of a 
Magistrate under the law, if he suspects any person of liaving committed any 
particular offence, are ample without having any recourse to this section. 
Therefore the inquiry, or imiuest as it is sometimes called, must 

be to inform either the oHicers of Government or the public at large as to 
what has really occurred or is susjiected to have occurred. Now 1 am by 
no m^ns prepared to say that, as a matter of policy, more would he gained 
than lost by the publication of the result of the inquiry. We may no doubt 
imagine cases in which it is very desirohle that the result should be pub- 
lished, but we may also imagine cases in which it would be moat injurious, 
even to private individuals, if the result were published. I only say tkis to 
show that I ajiproach the consideration of the language of this section without 
being able to discern any strong reasons of policy in favour of either one cen- 
struction or the other ; and, tliorefore, though vve may look to the policy of an 
Act as one of our guides in its construction, there is really notliing here to 
indicate what that policy is. The language of the section is this : “ The 
nearest Magistrate diilv authorized may hold an inquiry into the cause of any 
such death, either instead of or in addition to the investigation held by the 
Police officer ; and if he does so, he shall have all •the powers in conducting it 
which he would have in holding an inquir> into kn offence, although no 
specific charge has been made against any person. The Magistrate holding 
such an inquiry shall record the evidence taken upon it in any of the manners 
hereinafter prescribed according to the circumstances of the case.” Now Mr. 
Ghose argued that the language of the section at once pointed to the provisions 
^)f s. 133, and that the inquiry held by the Magistrate was to be either 
supplemental to, or, if he thought proper, substituted for tht^ inquiry held by a 
Police officer under s. 133, and he quite rightly indicated to us that under 
8. 133 a report is required, for that section says, that the Police officer shall make 
an investigation rfnd report the apparent cause of death, and so on. That 
argument which struck me at first seems to me to fail, because, whilst th3 
Police officer necessarily has some superior to whom he can report, it is 
by no means always so with the Magistrate. The Magistrate of the district 
holding an inquiry qpder s. 135^ has, under the Code of Criminal Procedure, no 


1209 



In re TROYLOKHANATH BISWAS &c. [1878] I.L.R. 3 Cal. 782 

executive superior to wliom he^'^can report at all. It is not impossible for him 
to report to the Judge or to the Gotnmissioner, or to Government f but I may 
say f7323 that it would be entirely out of the ordinary course of proceeding in 
this country if he were, judicially and ndt executively, to ^iiake a report either 
to one or to the other. At any rate, 1 feel sure that if it had been intended 
that the Magistrate should report judicially either to the Sessions^ Judge or 
to the Commissioner, or to Government, this would have been stated expressly 
in the Act. » 

Then Mr. Ghoae says, that although the Magistrate is not*\)ound to report 
ho must come to a findings That also clearly was-* not the intention of the 
Legislature, because, under s. 133, although there is to be a report to the 
Magistrate, which is clearly not a finding, there is no person ordered to come 
to any finding at all. T can see nothing which gives any support to the argu- 
ment that if there is not to be a report, there must still he a finding as 
distinguished from a report. The language of the section does not require a 
report, non does it require a finding ; and it seems to me that if we were to say 
that, under this section, the Magistrate who holds an enquiry is bound to maike 
a report or come to a finding, we should be making an unjustifiable addition to 
thd language of the Legislature. 

Spme comparison has been made hotwoen a Coroner’s inquiry and the 
inquiry under s. 135. As far as I can see, tlie only semblance of any basis for 
that comparison arises out of the word “inquest,” whicli is used, not in s. 135, 
but in tile earlier sections, where the Legislature apportions the various duties 
of Magistrates. 1 think that we ought not to introduce an analogy which does 
not really exist. The proceedings of a Coroner are in their nature regular 
criminal proceedings having a distinct result, and a result upon which, if it 
affects any particular person at all, ulterior proceedings can be taken against 
that person. I think also I am speaking correctly when I say that even in 
some cases where no particular person was affected, still the result of the 
verdict of a Coroner’s jury miglit be to effect a forfeiture of property to 
the Crown, No doubt some of these results do not exist now and have 
fallen into disuse; but we must, I think, remember what the Coroner’s inquest 
originally was when we are asked to consider why it results inia finding. 

[7383 On the whole, therefore, I think that this rule ought to be dis- 
charged upon the ground that the report sent up by Mr. Skrine to the Magis- 
trate of Nuddea was not part of a judicial proceeding. ^ 

PrinseP) J. — 1 altogether agree in the view of the law in s. 135 of the 
Code of Criminal Procedur'e which has just been laid down by Mr. Justice 
MaRKBY, and in holding that the report submitted by Mr. Skrine, the Magis- 
trate of the Division of Chooadanga, to the District Magistrate, Mr. Stevens, is 
DO part of any judicial proceedings held under that section. It seems to me 
quite clear that the form of an inquiry under s. 135 is directed more to eluci- 
date the facts of a violent or unnatural death before there is any reasonable 
suspicion of the commission of any offence, and that when such grounds do 
exist, the inquiry comes under another portion of the Code. 

As regards the form in which the present application is made to us, I must 
say that 1 have always entertained serious doubts as to the .locus standi of the 
petitioners, and it was, as has already been stated in the judgment which has 
b*een just delivered, on account of the importance of deciding the position of 
the Magistrate with rbgard to this particular report and the proceedings taken 
by him that led me to agree in the course taken. 


X OAl..— 151 


1201 



SUFFERUDDIN I'. 


I.L.B. 3 Ca]. 734 

i 

Whatever grounds the relations of the deceased may have to complain of 
the terms of the report in the form in which they produce it before us and the 
aspersions that it may cast on the memory of the deceased Bamgotti Biswas, 
I thipk that the observation of the fearnod Advocate- Creneral in the course of 
his argsament completely disposes of any objection that they may talj;e to the 
terms in *which that report mentions Ramgotti. That report was never pub- 
lished, until through some injudicious agitation of the friends or advisers of the 
petitioners a pressure was brought to bear on the Government, which induced 
th^ latter to coifisent to the publication of that report in the expurgated form 
in which it has been laid before us. Had this course not been taken on behalf 
of tne petitioners, that report would never have been published or been made 
known except to the othcials immediately concerned. We have no power to 
[TSI-l quash that report as we are asked to do, nor ha*^ it been suggested that 
any good result would ensue in tiro ends of justice b> any re-opening of the 
enquiry, since it is admitted that nothing is forthcoming or likely to hs elicited 
which would throw any fresh light on the circumstances attending the death 
of Ramgotti Biswas. 


NOTES. 

[ENQUIRY UNDER B. 185 OF X OF 1872 ( -S. 176 OF Y OF 1898) NOT JUDICIAL- 

So it cannot be revised uiidf'r s. 4.‘)5 of V of 1898 : — 3 Cal. 7 P2 ; Rat. Un. Cr, CaRea. 
843.] 


[ 8 Cal. 764 ] 

The noth April, lb7H, 

Present : 

Mr. .Iustick Markby and Mr. Justice Prinskp. 


Sufforuddin 

versm • 

Ibrahim,' 

4 

- a 

[ 8 0. L. R. 268 ] 

Jurisdiction — Bench of Magi shales — Criminal Procedure Code 
^ ( Act X of ss. 60, 630. 

A Bench of Magistrates has no power to deal with cases coming under a. 530 of the 
Criminal Procedure Code. A Bench may be empowered tinder r. 50 of the Code ‘‘to try 
such cases or such class of cases only and within such limits* as the Government may 
direct." The definition of the term “trial" shows that it refers to trials for ofiences, and 
these do not come within the niisoellaneouri matters mentioned in r. 530. 

The reference in this case was as follows : — 

^ “ There is a dispute between Ibrahim and Sufferuddin concerning the 

possession of some lands. The former claims the land as being in his own cul- 
tivation as his howlah lands subordinate to the brahmatur tenure of Gobiuda 
Chandra* Banerjee in Kisrnul Kistokate. The latter sets up a hurga right 
(tenure for which rent is paid in kind), and claims to be in direct possession. 
Subsequently, on the application of Ibrahim, the Magistrate of the district took 
up the ma tter under s. 630 of the Criminal Procedure Code, and made the ca4e 

* Criminll Reference, No. 26 of 1878, by H. Cj.8utherland, ^q., SessiouB Judge of 
Backergunge, dated the 16th April 1878. 
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over for trial to Baboo Trailokhya Nath Sen, Deputy Magistrate exercising 
seoond^olass powers, with directions to try it in the Bench ove^ which he 
presided with hrst-class powers. The Bench, oonsisting of the Deputy Magis- 
trate with the Honorary Magistrate, B«fboo Chundra Najh Sen, took the case 
up and examined all the witnesses on behalf of Sufloruddiri and of the 
important witnesses on behalf of Ibrahim. But at a later stages a Bench, 
consisting of the same Deputy Magistrate [7593 and another Honorary Magis- 
trate, Moulvie Mahomed Fazil, examined the rest of the witnesses, finally 
disposed of the case, and directed that Ibrahim should rdtain possesaion 
of the land until ousted by due course of law. ^ 

“ It is first urged in this case that the evidence has been improperly 
received, inasmuch as the witnesses were heard, some by one Bench, and others 
by another Bench of Magistrates. Tt appears from tfie recoid that the witnesses 
for the second party were all examined by a Bench consisting of the Deputy 
Magistrate with an Honorary Magistrate, Babu Chundra IViath bon, who also 
examined iiwo of the most important witnesses, — viz., bhita Nath and Nohin, to 
prove relinquishment on belialf of the first party. At a later stage of the case 
three witnesses were examined for the first party by a Bench consisting of the 
same Deputy Magistrate and an Honorary Magistrate, iVIoulvio Moharnod Fazil, 
and that the final order was passed by this last Bench of Magfttrates. Now 
this proceeding is altogether illegal, Moulvie Mohamed Fazil, who decided the 
case, knew nothing whatever of th=^ case for the second party, and his knowledge 
of the case for the first party was very imperfect. 

“ It is next urged that there is no evidence to support the order. This, I 
think, is pretty clear from the Deputy Magistrate’s explanation, who says that 
more stress was laid on the Sub-Inspector’s report than on tlie evidence of the 
witnesses. The Sub-Inspector's report is no evidence at all. Had lie^ been 
examined, it would have been a very different thing altogether. 

“ 1 think that the order ought not to stand, and under the circumstances 
stated above, recommend that it .be set aside." 

Prinsepi J. — In addition to the reasons stated hv the Sessions Judge, \v(! 
ajre of opinion that il was not competent to a Bench of Magistrates to deal with 
a case under s. 630. . A Bench may be empowered under s. 5(7 " to try such 
cases or such classes of cases only and within such limits as the Government 
may direct.” The definition of the term trial ” shows that it refers only to 
trials for offences, and not to miscellaneous matters such as those coming within 
8. 530. So that in this view of the law also the order passed was illegal : it is 
accordingly sot aside. 


NOTES. 

[ I. TRlAL-MBilNlHO OP- 

Sce f'^r various definitions: — (1878) 6 Cal. 754 -2 I'-.L-U. ; ilMIlS) 25 Cal 
O.W.N. 465 ; (1903) 27 Mad. 510=1 Weir 787. 

II. TRIAL BY ONE BENCH OF If AOISTRATES ON EVIDENCE PARTLY RECORDED , 
BY ANOTHER— 

Held to be illegal and the proceedings were sot aside ^ 

Bee (1883) 13 C.L.R. 212 where one Magistrate \^as absent whik important evidence 
was being takei^ even though he signed the final order afterwards , 

See also (1895) 18 Mad. 394 ; (1886) 12 Cal. 568 ; (1893) 20 Cal. 870 ; (1895) 23 Cal. 194.] 
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In re CHUMMAN SHAH &c. [1878] 


[7863 The 30th April, 1S78. 

Present : 

Mr. Justice Markby ^nd Mr. Justice Prinsep. 
In the matter of Chumman Shah and another. 


t l=2C.L.R.817] 

^ Ccnifess^on — AUesiation when unnecessary — Criminal Procedure 

OodfjAct X of 1H72), ss. S24, 340, 

The attestation required by s. 34(i of the Criminal Procedure Code is unnecessary when 
a confession is made in Court to the oilicer trying the case at the time of trial. 

The only question in this case was whether a conviction of a prisoner by a 
Deputy Magistrate, •'based mainly upon a confession made by the prisoner in 
Court to such Deputy Magistrate, ought to be quashed on the ground that the 
record of the confession had not been attested as required by s. S46 of the 
Criminal Procedure Code + 

The Deputy Magistrate had convicted the prisoner under s. 411 of the 
Indian Penal Code, and sentenced him to one year’s rigorous imprisonment. 

The Sessions Judge doubted whether this conviction could stand, and 
referred the matter to the High Court, which ruled as follows : 

PrinsePf J. (Markby, J , eonimrr 7 ng). — It was unnecessary for the Magis- 
trate to record any “ confession ” of Chumman Shah, since he was competent 
on the admission of Chumman to sentence him without any further record 
(s. 324, Code of Criminal Procedure).! 

* NOTES. 

( Sec. 364 of V of 1898 is applicable to confessions under sec. 164 of the Act.] 


* Crirninal Keferpnee b> V. Cowley, Esq., Officiating Si'issions Judge of Monghyr, dated 
the 24th April 187€. 

t [Boc. 346 : — Whenever an accused person is examined, the whole of such oxajni nation, 

iTvotiiinaHnn of appused «vcry question put to him and every answer given by 

Examination of accused recorded in full, and shall l)c shown or road to him, 

how recoq}ea. liberty to explain or add to his answers. 

When the whole is made conformable to what he declares is the truth, the examination 
shall bo attested by the signature of the Magistrate or Sessions Judge, who shall certify under 
his own hand that it was taken in his presence and in his hearing, and contains accurately 
the whole of the statement made by the accused person. • 

In cases in which the examination of the accused person is not recorded by the Magis- 
trate or SesBions Judge himself, he shall be bound, as the examination proceeds, to make a 
memorandum thereof in the vernacular of the district, or in English, if he is suRlcieutly 
acquainted with that laViguage ; and such memorandum shall bo written and signed by the 
Magistrate or Sassions Judge with his own hand, and shall be annexed to the record. If the 
^Magistrttte or Sessions Judge is precluded from making a memorandum as above required, he 
shall record the reason of his inability to do so. 

The accused person shall sign or attest by his mark such record. 

If thfe examination be taken in the course of a preliminary inquiry, and the Court of 
Session find that the provision."! of this section have not been fully complied with, it shall 
take evidence that the prisoner duly made the statement recorded : Provided that if the 
error does not prejudice the prisoner, it shall not be deemed to affect the admissibility of the 
statement so recorded.] * 

A accused persoi^admits the commission of 

Accu^ mfty M convict- offence before a Court competent to try him for such offence, 
oa on ms own plea. Qoixrtmay convict him on his own admission.] 
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[757 J The 2Mh June, 1878, 

Present ; t 

Mb. Justice Ainslie and Mr. Justice Broughton. 

The Empress 
versus 

Nurul Huqq and another. ‘ 


[- 22 C.L.R. 408] 

Recognizance — Power of High Cowl to intei^ftrc when forfeited. a* 

The High Court has no power to reduco the amount of recognisances which have been 
forfeited, but in a case of hardship the matter should be referred to (rovernment. 

In this case Nurul Huqq and Bisseinber Mitler were^ in April 1877, bound 
under ijonaltius of Bs. 700 each to keep the peace for a year. On the Slat 
December* 1877 they were convicted by the Assistant Magistrate of Khoolna of 
committing mischief in respect of some cocoanuts, and sentenced to a line of 
Bb. 20 each. This sentence was confirmed by the Officiating Magistrate of 
Je'ssore on appeal. 

On the 2nd of May 1878 the Assistant Magistrate of Khoofna ordered that 
the penalty (Bs. 700)mentioned in their security-bond should be realized. The 
Magistrate, to whom an appeal against this order was made, was of opinion that, 
considering the position of the defend anns, who were peons in the cutcherry of 
a zemindar and earning probably not more than Bs. 7 or 8 a month, a penalty 
of Bs. 700 each in the form of forfeited security in addition to the fine in the 
case of mischief was far heavier than was necessary, and reported the 
proceedings for the orders of the High Court under s. 296 of Act X of 1872. 

Upon this reference the following order was made by 

Ainslie, J.— In the case of Ndmadhub Ghosal (19 \V. B., Cr. BuL, 1), a 
Bench of this Coutt held that we have no power to reduce the amount of 
recognizances which have been forfeited. The Bombay High Court has expressed 
the same opinion. 

The papers must be returned. The Officiating Magistrate* should refer the 
matter, to Government, if he tliinks the amount of the recognizances was 
excessive. 

NOTES. 

[ STATUTORY GHANGES- 

Undor the new Code of 181)8 (V of 181)8), ss, 514 and 616, tho Magistrate himself has 
power to reduce ''the forfeited recognizance iind such order may bo taken in appeal 
to or revised by the High Court. 

Thecasos which followed this case (3 Gal. 767), viz., 1 Dom. H. C. R. Gr. 138 ; 8 C. L. R., 
72; 19 W, R., 1 (Gr.) ; Rat Un Cr. Cases 20; 2 P. R. 1883 (Cr.) are no longer 
good law.] 


* CriminarReferonco, No. P.132 3f 1878, from an order of W. H. Page, Ksq., Officiating^ 
Magistrate of Jeasoro, dated the 18th June 1878. 
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[7d8j The 6th June, 1H78. 

X Present : 

Mr. Justice Ainslie and Mr. Justice White. 

The Empress 
versus 

The Municipal Corporation of the Town of Calcutta. 


• [-^2 C. L. R. 590 ] 

lieferencc — Municipal Xjommissioners — Public Servant — Act IV of 1877 
(Presidency MaQistraies' Act), ss. H9, HhO — Indian Penal Code, 
ss. 11, 21, Description 10. Illustration 1, 

A Municipal Corporation is not a public servant within the meaning of k, 89 t of Act IV 
of 1877, and may, therefore, bo prosecuted under the Penal Code without the preliminary 
sanction of the Government required by that section. ' 

The Corporation of the Town of Calcutta was indicted, at the instance 
of Osmond Beeby and others, under ss. 268, 269, 270, and 290 of the 
Indian Penal C^de, for keeping a night soil dep6t in such proximity to the houses 
of the complainants in the neighbourhood of Shureef Duftree’s Lane i-n the 
Town of Calcutta as to cause a public nuisance. 

On the day fixed for the hearing, the Chief Magistrate doubted whether he 
could entertain the charge, inasmuch as he considered the Municipal Com> 
missioners to be public servants, and as such privileged from prosecution, except 
under the sanction of the Government as provided for by s. 39 of the Presidency 
Magistrates’ Act. 

He thereupon, under s. 240 I of the same Act, referred the point for the 
opinion of the High Court, and gave in his letter of reference the following 
reasons for his views ; — ^ 

1st. - -Section 39 of Act IV of 1877 provides tliat no public servant who is 
not removeable from his office witliout the sanction of Government shall bo 

• Reference Nq. 177 of 1878, from J. G. Charles, Esq., Offioiatine Chief Magistrate of 
Calcutta, dated 20th May 1878. 

t [See. 39 : — A complaint of an offence cf which any Judge or any public servant not 
removeable from his oHicc without the sanction of the Goverumout is accused as such Judge 
or public servant, shall not be received by any Presidency Magistrate, except with the 
previous saifctiou or under the direction 

(а) of the Government, or 

(б) of some officer empowered in Ihib behalf by the Govemmeut, or 

(c) of some Court or other authority to which such Judge onpublic servant is subordi- 
uate, and whose power so to sanction or direct such complaint has not been limited 
by the Government. 

No such Judge or public servant shall, unless with the previous sanction of the Govern- 
ment, be prosecuted for any act purporting to bp done by him iii the discharge of his duty. 

The Government may, in any case or class of cases, proscribe 
Power of Government as the person by whom, and the manner in which, the prosecution 
t(t prosecution. is to be conducted, and may specify the Court before which the 

trial shall be held. 

In this section, the expression “ Governmeut ’* means either ||9ie Local Government, or 
the Govemdt-General in Council, and the expressions “Judge ” «ud “ public servant ” have 
the meaning assigned to them respectively by the Indian Penal Code.] 

I [Sec. 240 : — A Presidency Magistrate may, if he thinks fit, refer for the opinion of the 
High Court any question of law which may arise in the hearing of any case in which ho has * 
jurisdiction ; or may give judgment in any such matter subject to the decision of the High 
Court on such jfbfereuce ; and pending such decision by Aho High Courc, may either coram 
the accused person to jail or release him on bail to appear for judgment when called upon.] 
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prosecuted for any act purporthig to be done by him in the discharge of his duty 
without the previous sanction of Government. , 

iind , — That the illustration to a. 21 of tlie Penal Code declares that a 
Municipal Commissioner is a public servant ; and under [7^9] s. ll*of the s^me 
Code the word person is said to include a body of persons. » 

Srd . — And that therefore a Municipal Corporation as a body was entitled 
to the same privileges as the individual Municipal Goramissipners who 
composed it. 

Mr, Phillips for the Complainants. — Section 39 does not apply to the 
present case. In the first place, the sanction only applies where GoverniAent 
has some control over the dismissal of a public servant from his oftice. Here 
the Government has no such control, the Corporation of Calcutta being a 
body created by the Legislature, holding no oitlce, and consequently incapable 
of being dismissed therefrom, and only capable of extinction by an Act of the 
Legislature. It was never intended that wlien Government had no means of 
affording redress by sanctioning the dismissal of the offender, it should have 
the power of prohibiting a prosecution. This point is entirely overlooked by 
the Magistrate. 

In the second place the Corporation is not a public servant ;'the Magistrate 
infers* that the Corporation is a public servant, but ho does not profess to find 
that it comes within any of the clauses of the definition of a public servant 
in s. 21 of the Penal Code. His reasoning appears to be, that as a single 
Municipal Commissioner is a public servant, therefore the whole body of 
Municipal Commissioners must be public servants ; and as he considers the 
Corporation to be the equivalent to the whole body of txisting Municipal 
Commissioners, he holds that the Corporation is a public servant : he also, 
without adverting to the point above noticed, holds that if a single Municipal 
Commissioner is protected from prosecution, the whole body must be equally 
protected. ^ 

.Now the Corporation is not the same as the whole body of existing 
members ; it is a thing distinct from all its existing members, and includes all 
past and future members ; hence nothing can be inferred as to its being a 
public servant from* the fact that all its members are so. Again, there is the 
same fallacy in the Magistrate’s further reasoning that the Corporation must 
be protected, if all its members are. The individual member requires [760] 
such protection, for he may be made to suffer in person and pochet ; but a 
Corporation cannot be imprisoned, nor can its members be made to suffer indi- 
vidually ; it can only be reached by distraining its property or be made to pay 
out of its corporate funds. 


The very nature of a Corporation is, therefore, a sufficient protection, and 
the ground for the Magistrate’s inference is thus cut away. Besides, such a 
protection as is afforded by s. 39 of the Presidency Magistrates' Act being 
against common right, is not to be extended by inference. 

Mr. Piffard on behalf of the Corporation. * 

AinsliOi J.— -The auestion referred by the Presidency Magistrate is. whether 
the protection extendea by s- 39 of Act IV of 1877 to certain individual public 
servants extends equally to a Municipal Corporation prosecuted under the 
Indian Penal Code for being guilty of a public nuisance. 


By s. 11 of the Penal Code, the word “ person " is defined to include a body 
of persons whether Acorporated nr not; and therefore the word “person” 
in s. 21 may be read as a body of persons incorporated. The words “ public 
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servants ” in that section may consequently denote a body of persons 
incorporated (ailing under any of the descriptions given therein. It is not 
necessary to refer to any except the tenth. The illustration in the tenth 
description^ says that a Municipal Commissioner is a public servant ; but it 
^oes npt therefore lollow that a Corporation such as that created by. Act IV 
of 1876 (JI.G.) is also a public servant within the meaning of that section. 

The words “ every officer in the 10th clause seem rather to point to an 
individual «th an to an incorporated body ; but assuming, for the purposes of this 
reference, that the Municipal Corporation of Calcutta is a public servant within 
the meaning of s. 21 of the Penal Code, still it seems to me that it does not 
cocfie within the provision of s. 39 of the Presidency Magistrates’ Act. By 
that Act no such Judge or public servant as is described in that section shall, 
unless with the previous sanction of Government, be prosecuted for any act 
purporting [761 3 to be done by him in the discbaige of his duty. The class of 
public servants referred to consists of those who are “ not removable from office 
without the sanction of Government.'* It appears to me that this {lescription 
must be read in its entirety, and that the words “ not removable from office ” 
cannot be separated from the following words “ without the sanction of 
Government.” 

But if the whole be read as describing the class exempted from prosecution 
except with the previous sanction of Government, the description can only be 
applied to a class not removable from office at ail by dropping the words 
“ without the sanction of Government,” which have no meaning as applied to 
such public servants. 

The right to prosecute any person, or body of persons, by whom one may 
have been injured, is a common right which can only he limited by special 
legislation and in considering whether the right has been taken away, we 
must see that it is taken away by express words, or by necessary implication. 
It does not seem tome that it must necessarily he implied that, by the words 
not removable from office without the sanction of Government,” it was the 
intention of the Legislature to include those who are not removable from office 
under any circumstances at all. * 

I see DO reason to suppose that the Government must have meant to 
extend the same protection to a body, such as t'ne Municipal Corporation of 
Calcutta, which cannot be taken under a warrant, or sentenced to imprisonment, 
which it thought ht to extend to certain individuals in the service of that 
Corporation, who no doubt are protected by s. 32 of the Calcutta Municipal Act 
and s. 39 of the Presidency Magistrates’ Act. 

The answer which I would therefore give to the •question referred to us by 
the Magistrate is, that the protection does not extend to a Municipal Corporation 
prosecuted under the Indian Penal Code. 

White, J.— I am of the same opinion. The question submitted to us by 
the Presidency Magistrate turns entirely upon the meaning and true construc- 
tion of s. 39 of the Presidency Magistrates’ Act. 

p 

[762] It is not disputed, nor could it be disputed, that unless that section 
applies to the Corporation of the Town of Calcutta, it is liable under the Penal 
G^e to Se. prosecuted for a nuisance in the same way as if the offence had been 
committed by an ordinary individual. A Corporation may he proceeded against 
criminally, as well for a misfeasance as for a non-feasance — Beo* v. The Birming- 
ham and Gtoiicester Bailway Company (3 Q. B. Rep., 223), Beg, v. Scott (3 Q. ft 
Bep., 547), end Beg. v. The Great North of England Bailvfay Company (9 Q. B- 
Bep., 316). 
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Section 39, as regards a Judge or any public servant not removable from 
otiice without the sanction of the Government, exempts them from prosecution 
for an offence except with the previous sanction of the Government. The word 
Government," as used in the section, means the Government acting jn its exe- 
cutive capacity. It is contended that the Calcutta Corporation falls vsdtli in 
the category oi a public servant not removalile without the sanction 'of the 
Governincnt. 1 think it is open to much doubt whether the Corporation, as dis- 
tinct from its individual members, is a public sorv’ant at all, as tliese ^ords are 
defined by the 2lst section of tlie Penal Code, which is incorpoviated with the 
39th section of the Act under consideration. Assuming, liowever, for tfie 
purpose of the argument, that that pi^int is decided irflavour r)f the defendant's’ 
contention, it seems to me clear tliat tlie Calcutta Corporation does not come 
within the description of a public servant irremovable from olfice without the 
sanction of (Toveniment. 

The Corporation is created by Act IV of 1B7G (B. C.l.^Bv the -Hh section 
of that Act certain persons, to the number of 72, who are stvlocl Commissioners, 
and of w'norn 48 are elected by the rate- payers and 24 appointed bv the Govern- 
ment, are incorporated by the name of the Corporation of th(3 Town of Calcutta. 
The? Cori>oration is to have perpetual succession, a common seal, and by 
its corporate name to .sue and he sued. • 

There is no provision in the Act for putting an end to the Corporation, or 
for removing or dismissing it, either with or [763J without the sanction of 
Government, which moans, as I have said, the hjxecutivo Government. 

Tt car only cease to exist by an Act of the Legislature, and until and unless 
the Legislature interferes, its coriioiate life must continue. The words “ public 
servant not removable without the sanction of (lovornment ” are wholly 
inappropriate to describe the legal position of such a corporation. 

Again, if it were necessary to go beyond the Corporation and consider the 
position of the 72 menibors comprising it, they appear to ho equally without 
the particular de.scription of public servant mentioned in s. 39 of the Presidency 

Magistrates’ Act. ^ 

• 

By *s. 22 they are elected for a term of three years, and continue in office 
during that term. Section 23 enumerates the circumstances under which, and 
the onl\ circumstances under which, they cease to 1x3 members of the Corpora- 
tion. Those circuiqstances are death, resignation, or disqualification ;'tho dis- 
qualification being that wiiich may arise from their becoming bankrupt or inter- 
HSteil in a contract with the* Corporation, or being absent from Calcutta for six 
consecutive months, or being sentenced to a term of imprisonment ; so that 
looking behind the Corporation, if J may .so say, to the members who constitute 
it, it cannot be said of them, any more than of the Corporation, that they 
are persons vvlio are not reniovihle without the sanction of Government. 

Mr. Ptffard has argued that the words in s. 39, which we are now consider- > 
ing, are intended to embrace two classes of public servants, -(1) those who are 
not removable from otfice at all, and (2) those who are removable only with 
the sanction of (jovernmont But I am unable to agree with him that that is 
the true construction of the words in question. / 

• They aupear to me to point to one class, and one class only, of public 
servants, viz , that cl«.8s which is removable only with the sanction of Govern- 
ment. The words are satisfied t)y applying them to that class, and whereas, 
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here a privilege is created in favour of certain persons, the meaning of the words 
creating the*privilege should not be extended beyond their plain and natural 
sense, iftr. Piffard*s contention would require us to construe the section as if 
itg language had been “ any public servant not [764] removable from hisofBoe, 
or if retnovublo, net removable without the sanction of Government.’.' 

In fact, to warrant the construction contended for, some additional words 
would have to be introduced, and this circumstance, I think, is fatal to the 
argument. 

^ I agree with my brother Ainslie, that if we look to the reason of the privi- 
lege conferred by the 39th section, there is a marked distinction between the 
cftse of a public servant* 'whose removal required the sanction of Government, 
and that of a Corporation in the position of the Calcutta Municipality. The 
Government may have an interest in protecting the former from prosecution 
without their previous sanction, but no interest in protecting the latter from' 
tho consequences ot their own acts ; moreover, the Corporation if convicted 
cannot be punished by imprisonment, but only by fine. The Legislature must 
have thought it a rn itter of importance that no public servant whose removal 
requires the sanction of Government should be subjected to imprisonment 
without its sanction, but the same reasons for requiring Government sanction 
do not apply .when the result would be merely the infliction of a fine, which 
must ultimately be paid by the rate-payers of the Town of Calcutta. 

I concur, therefore, in the opinion that the question which has been sub- 
mitted to us by the Presidency Magistrate must he answered in the negative. 


[76d] The 10th May, 1878, 

Present : 

Mr. Justice R. C. Mitter and Mr. Justice Maclean. 

The Empress ' ’ , 
versus 

Mohim Chunder Rai and another." 

Assess(yrs — Trial by Jury of a case properly triable with Assessors — Appeal on 
i facts— .id VIII of 1871, s, fiO— Criminal Piocedure 

Code (Act X of 1872), s, 233, 

Per Maclean, J. (Mitter, J., dubitante).—The trial by a jury of an offencse triable with 
assessors is not invalid on that ground, but an accused who would have been entitled to an 
appeal on the facts, if*the case had been tried with assessors, is not debarred from that right 
merely by the fact that the trial by jury is not invalid. * 

* Crimiifal Appeal, No. 182 of 1878, against theprder of W. ^ Verner, Esq., Officiating 
Additional Sessions Judge, 24-Parganna6, dated the 14th February 1878. 
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In this case the petitioners, who had been charged with an oifenoe under 
B. 80 of Act yill of 1871, had been tried by the Sessions Judge of the 
24-Parganna8 with the aid of a iury, and convicted. 

• , 

Bal^oo Boido Nath Dutt, for the petitioners, contonded, acnong other 
things, that the petitioners having been tried and convicted of an offence to* 
which trial by jury had not been made applicable by the Government hotihca- 
tion of January 1862 (Calcutta Gazette), and who ought, therefor^, to have 
been tried by the Judge wdth the aid of assessors, such trial and cpnviption was, 
under the circumstances, invalid, and, if not, the accused were entitled to t^n 
appeal upon facts in the same way as they would have been if their trial hp.d 
been conducted in the manner prescribed by law. 

The Government Pleader Baboo J uqgadanmid Mookerjee, contra. 


The following judgmAntS were delivered by the Cou'^t, which, however, 
confirmed the sentences passed upon the prisoners, being of opinion that the 
lower Court's decision upon the facts was correct. 


[766] Maclean, J. — The appellants have been convicted by the Sessions 
Corrrt of the 24-Parganna8 of an oftence under the Eogistration Act, VIII of 
1871, and as the trial was hold with a jury, the petition of appeal tiled on 13th 
April was directed to show certain errors of law, such as defects in the Judge’s 
charge to the jury. By a subsequent petition of 17th April, the prisoners claim 
to bo heard against the conviction on questions of fact as well as law, as the 
offence of which they have been convicted is not one of those to which trial by 
jury has been made applicable by the Government notification of January 1862 
(Calcutta Gazette, 8th January 1862, p. 87). 


It has been contended before us by the Government Pleader that the 
Sessions Judge was competent to try the prisoners with a jury notwithstanding 
that the offence charged is not included in the Government notification referred 
to, and therefore the prisoners are not entitled to appeal against their convic- 
tion except upon matter of law ; but it is not necessary for the purposes of this 
appeal to decide that question. The trial by a jury of an offence triable with 
assessors is not invalid on that ground (s. 233, Criminal Procedure Code — 
Explanation)! ; but ft appears to me that the prisoners, w^ho would have been 


Penalty lor certain other 
offences. 


Making false statements 
before registering officer. 

Delivering false copy or 
translation. 


• [Sec. 80 : — Whoever commits any of the following offences 
shall be punishable with imprisonment for a tor in which may 
extend to seven years or with tine, or with both : — , 

(а) intentionally makes any false statement, whether on 
oath or not, and whether it has been recorded or not, before any 
officer acting in execution of this Act, in any proceeding or 

• crxquiry under this Act, 

(б) intentionally delivers to a registering officer in any pro- 
ceeding under section nineteen or section twenty-one a false copy 
or translation of a document, or a false copy of a map or plan, 

(c) falsely personates another, and in such assumed character 
presents any document, or makes any admission or statement, or 
causes any summons or commission to be issued, or does any .• 
other Act in any proceeding or enquiry under this Act, or 

(d) abets within the meaning of the Indian Penal Code 

anything made punishable by this Act.] j 

t [Sec. 283 : — The Local Government may order that the trial of all offences, or of any 
particular class of offences, before any Co' 3 rt of Session, shall be 
by jury, in any district and such Local Government may from 
time to time revoke or alter such order. Orders passed under 
this section shall be published in Official Gaiette and in such 
other maniser as the Local Government from time to* time direct. 
Explanation.— It an offence triable with assessors is tried by a jury, the trial shall not on 


False personation. 


Abetment of 
under this Act. 


offences 


Local Government may 
o^er trials before Court of 
Session to be by jury. ^ 
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entitled to an ap^^eal on the facts, if the case had been tried with assessors, are 
not debaiyed from that merely by the fact that their trial by jury is not invalid. 
An error of procedure not affecting tHfe merits of the case ought not to affect 

the prisor^r’s right of appeal . • 

Dealing, however, with this appeal as an appeal upon the facts, i 'consider 
the coiDiiction of the prisoners a proper one, and 1 would dismiss the appeal. 

Mitter, J.— 1 concur ; but [ do not desire to express any opinion as to 
whether the prisoners are entitled to appeal on questions of fact. But assum- 
ing that they have this right, 1 concur with iny learned colleague that the 
conviction of the prisonq^a is fully supported by the evidence. We accordingly 
disuiiss the a^)ppeal. 

Appeal dib^nissrd. 


« NOTES. 

[RIGHT OF APPEAL ON FACTS WHEN OFFENCE TRIABLE BY ASSESSORS IS TRIED 
BY JURY— 

Thorc iff a coiiflicti of opinion on ibis question. 

The following cases hold that there is appeal on f.ic t'. .lUo 

‘ii W.R. 30 (Cr.) ; l^lACLKAN, J., in Cal., HMn Rat. Tn. Cr. C., 901 ; Is \V. R* , .00 
(Cr.); KKNSON,*J.,in (1902) *26 Mad., ‘243 ; (l-SO.*)) ‘20 Mad., ‘243(a) . I Weir 43*2 ; (1H98) *22 
Mad., 16. 

But the following, on the other hand, hold centra :-~ 

MiTTEk. J., in 3 Cal., 766 ; 4 C.L.R., 10.6 ; (IHOHi 26 Cal., 5.6.6, (1899) 23 Bom., (19(3 : 
3 Bom. L.R., ‘278 F.B. , BH.ASHYAM AYY »N0AK, J, in (1902) 2(3 Mud.. ‘213 : 2 Weir 403.] 


[767] API’ELLaTE CIVIL. 

7'hfi Kith Juni\ 

Present : • 

Sir Bichaui) (iarth, Kt., Chief Justice, Mr. Justici*: Jackson, and 
• Mr. Justice Ainslie. 

Anonymous. 

Vakalaiiiama- - Art VII of art. 10, srhrd. n — Act XVill of iSiiif sc.hed.ii, 

A vakalatmima authorizing a pleader to recc’ive during'*Lhc eour.so of a huit which he has 
been empowered to conduct, money or docinuenU reueiv.iide Hy hi>, client ni the ordinar> 
oourse of such suit, or in consequence ol the order or decree of the Court in such suit, does 
not require a stamp under Act XVI 11 of 1809. 

Reference made to the High Court by the Otiiciabiiig Secretary to the 
Board of Revenue, North-Western Provinces, under s. 41 of Act XVlll of 1869. 
' The question referred was as follows . — 

Whether a Court of Justice would, ordinarily, be acting regularly in 
direefcini a public officer to pay money or make over valuable documents 

that ground ineroly Sc invalid. If an offence triable by a jury is tried with assessors, the 
trial shall not on that ground merely be invalid, unless objection be taken before the Court 
records its finding.] 

* Reference from the Board of Revenue, North-Western E'rovmces, under s. 41 of Act 
XVIII of 1869. 
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to a pleader wlio has lieen empowered to conduct, a case by a vakalat.nama'' 
stamped under article 10' sch of tlie Court Fees Act, but -»wlio has not 
been authorized by a power- of -attorney beariii;^ the stamp prescribed in schedule 
II of Act XVIJ J of 1H69 to receive on bfehalf of liis client such moiNcy or valuable 
docun^ents. ^ ^ 

No one appeared to argue the point. % 

The opinion of the Court was delivered h> 

Garth, C. J. - Upon the question addressed to this Court l)y*the Hoard ol 
Revenue of the North-Western Provinces on the 2!lth of March hist, we are of 
opinion that if a pleader is authorized by the vakakitnaiiia under which l^oacts 
bo receive moneys or documents for his client in the course of the cause, whicli 
he is empowered to conduct, or as a consequence of the decree or any order of 
the Couit in sucli cause, a Court of Justice might [768] legally and with pro- 
priety direct a public officer to pay money or make ovei; valuable documents to 
the pleader, previrled tlnib such money or documents have iiocorne receivable by 
the client in thij ordinary course of the suit, or in consequence of the order or 
decree. 

The receipt of money or documents under such circumstances is one of 
those ordmar.N duties which pleaders are continually called ujion to perform for 
their clients, and a vakalatnama properly framed generally contains a power to 
perform such duties. 

If, tlierefore, the Ijogislabure had intended that in every such case a 
general or special power-of-attorney should be ncco8sai> to enable the pleader 
to receive the munoy or documents, it may be assumed that tliev would have 
said so in u.xpi’ess terms. 


NOTES. 

L Conipajc (IHSft) U Wad., 11(> al 14R ; (JSd6) 9 l^lad., 368.] 


• [Art. 10:- 
Nuiiibcr. 


Fixed fees. 


P roper fee. 


Mulchtiirnama or Vakalat.- Wlieu prcheiited for the conduct of 
rianiH. .iii\ tmee.tse — 

. ia) to any OjviI or Criminal Courtj 
1 other thaii a High Court, or to an\ 

Revenue Court, or to }iii> Collector or 
Magistrate, or other ex t^cuti vo olhcor, 
except such as are meulioncd in clauses 
(6) and (c) of this number... ... Might ; 

(6) to a Commissioner of Revenue,' 

Circuit or Customs, or to any ofiicer. 
charged with the executive admiiiis- 
tration of a Division, not being the 
chief revenue or executive authority... Due rupee. 

(c) to a High Court, Chief Comm is- * 
sioner, Board of Revenue, or other 
ichiel controlling revenue or executive 
* '.authority ... ... rupees.] 
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The Hath A^l, 187li. 

Phe^EMT : 

6ib iticHAiif) Garth, Et., Chief Justice, and Mb. Justice McDonell. 

Mbhima Ghunder Day Sircar and others Defendants 

^ versus 

Hurro Lall Sircar and others Plaintiffs." 

•• [ -aC.L.R.S64) 

Lirnttaticm — Title- -Possession — Acts of Ownership- -Evidence of 
Title — Grant of Potta, 

Where land, the right to which in disputed, has been uninhabited and uncultivated and 
no acts of ownership by any person can be proved to have been cxercisod over it, it is often 
necessary, for the purpose of deciding the question of limitation, to roly upon sligh^ evidence 
of possession , and sometimes possession of the adjoining land, coupled with evidence of title 
Buch as grants or leases, and the Courts arc justified in presuming, under such circumstances 
that the party who has the title has also the possession. • 

But where the land has been occupied, it is generally proper, for purposes of limitation, 
to deal with the question of possession as distinct from the question of title, for while the 
title may be in one person, a twtlve years' possession may have barred that title. ^ 

This was a suit for the possession of I higa 7 cottas of land which the 
plaintiffs claimed as appertaining to their osut talook, situated in talook Bam- 
gobind Aitch, which again was said to be situated in Parganna Simlabad. The 
plaintiffs alleged that they had let the land in howla to certain of the defendants, 
but [769] that the principal defendant ousted them in Magh 1281 ; that the 
howladacs brought a suit for possession of the land, but that their suit having 
been dismissed, they gave up possession of the land to the plaintiffs. The 
defendants pleaded limitation, and stated that the land appertained to a 
different estate. The Munsif made a decree in favour of the plaintiffs 
establishing their right to the lands in dispute. This decree was reversed^by 
the First Subordinate Judge, but was affirmed on appeal to the High Court by 
Ainslie, J. • • ' 

From this last decision the defendants appealed under s. 15 of the letters 
Patent to the High Court. 

B^hoo^Boikonto Nath Doss for the Appellants. 

Baboos Kali Mohun Doss and Doorga Mohun Doss for the Respondents. 

Garth, G. J, - We think that there is no sufficient ground in this case for 
adopting the judgment of the Munsif to the exclusion * altogether of that of the 
Subordinate Judge. 

Assuming that the latter has committed an error of law, it appears to us 
to amount to this, that he has failed to attribute proper weight to the potta 
which has been produced by the plaintiffs; and that neither he, nor the Munsif, 
has dealt quite properly with the plea of limitation. 

* These errors, we think, would only afford a ground for remanding the case 
to the lower Court fo^r reconsideration ; and we, therefore, propose to take that 
course, with. the following remarks: 

The question of limitation, as it seems to us, has not been sufficiently 
distinguished in eithef of the lower Courts from the question of title. In some 
eases, as for instance where grants or leases have been made of waste or jungle * 

* Appeal undRer s. 16 of the Letters Patent, against^the decree of ^r. Justice AfNBLIB, 
dated the 7th of December 1877, in Special Appeal No. 499 of 1877. 
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lands, and the right to those lands is disputed, it is often impossible to give j 
evidence of acts of ownership or possession over the property ^jecause it is 
uninhabited and uncultivated, and dfc acts of ownership liy any one have been 
exercised over it. In such cases it is of^ necessary, for the purpose of deciding 
the qupstion [770] of limitation, to rely upon very slight (Evidence of possessipn, 
and sometimes possession 6f the adjoining land, coupled with evidqjice of title, 
such as grants or leases, and the Courts are ]ustified in presuming, under such 
circumstances, that the party who has the title has also the possession. 

But in a case like the present, where the land in question appears to, have 
been occupied, it is generally proper to deal with the question of pos.sessiori, for 
purposes of limitation, as distinct from the question of title. It very frequently 
happens that the title to land is admitted to be in one person,* whilst a twelve 
years’ possession by another person has barred that title : and in this case it 
may well be that the potta under which the plaintiffs claim is a perfectly 
genuine instrument ; but that the defendants or their tenants liave, by adverse 
poasessitjn for twelve years, excluded the plaintiffs from their right. 

If the land in question is capable of occupation and has been actually 
occupied, as we presume to be the case, the question of limitation may and 
might to be dealt with separately. from the question of title. 

Then, again, in dealing with the question of title, it must be borne in mind 
thab^the potta of 1821, although proved to be genuine, would, as against the 
principal defendants, be no evidence, unless it were shown that the plaintiffs or 
their predecessors in title, at some time or other since 1821, had been in 
possession under it. 

The potta is merely a lease granted by the owners of an estate ,to the 
plaintiffs' ancestors of a piece of ground including the land in dispute; but 
this grant would be no evidence of title to that land as against the owners 
of an adjoining estate, unless possession under it were iiroved : couplbd with 
possession the potta would add great strength to the plaintiffs’ evidence. 

Then, as regards the proof of the potta, if it can be shown to have been 
or Jihirty years in the custody of the plaintiffs or their predecessors in title, and 
was produced by them at the trial, the Court might presume that it was duly 
executed by the person or persons who professed to have done so : and the fact 
that it was produced in the former suit in 1848 would be [771] evidence of its 
authenticity, although per sc no evidence of title as against the defendants. 

From these remarks it will appear that the evidence of the plaintiffs' 
possession ought carefully to he investigated and weighed, both on ti^e question 
of title and also o*n that of limitation. 

The Subordinate Jifd'ge, if he thinks fit, may receive further evidence of 
possession on either side. The costs in all the Courts will follow the result of 
the trial on remand. 

^ Case remanded. 


HOTEB. 

[POSSESSION AND TITLE- j 

See also Ram v. Kusu. B G. L. R., 461 ; Si Had., 68 (waste land in towns) ; 6 Bom., 388. 
This subject is dealt with in extenso in our notes to 9 Cal , 744 in the ‘ LAW^ REPORTS* 
BEPRINT8.1 
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• ^ 

13 Cal. 7713 

7'he 27 th November, 

Present : 

Rift RicHifiii) (jAigDH, Kt.. Chief !lrasTicK AND Mii. .Jostice Birch. 

Hern Lotba Plaintiff 

* vers7is * 

vSreetllione Borooa and another Defendants. ’ 

CerU^C'ito Prnceedinqfi iinHer lienqa! Art VTf of I S()fi - -Jurisdiction of Civil 
Conn to enquire nUo lequlitij of — Grant of Pottn iiftei CertiflcateAssued, 

In a suit for arrears of riuit iL appeared that the plaintiff claiinud under a potta granted 
by tho owner of land, aftei^a L-ertififiate had been issued against him out erf a Collector's Office 
under Bengal Act VII of 18(58. The defendants had purcdnised the land in question at a sale 
hold under tha Act. 'Ph.* plamtifT allegid thir. th • eortificate had n it^ been served.* and that 
no notice before the c-rt ificito w.is issued was served upon the grantor as required by s. 18 
of the Act. And he contended that as tho Collector’s proceedings were irregular, the 
potta ^as vfilicl. Tlu* District .Judge held that the Civil Court had no power to inquire info 
the Collector’s proceedings and must, as nothing appeared to the contrary, assume that they 
were regular, and dismissed tho suit. 

that the Judge was bound to examine the proceedings of (he (Jolleotor to sec 
that they were legal and regular so as to c nistitiito .i legal bar to tho grant of tho potta, 
and that the Judge was not at liberty to tniko anv prusumptiori in favour of their legality 
or corre<;tness. 

This was a suit to recovor arrears of rent. Tlv3 plaintiff alleged that she 
hold possession of the laud out of which the rent issued, hv virtue of a patni 
granted by one Doorga ^^ohun Kanaye. The p.)tta was granted suhseciuently 
to the issue out r772] of a Gollecbor’s Office of a certificate under Bengal Act 
VII of iRfiR against the grantor. The defendants purchased the land in question 
at the sale held under tho Act, and now pleaded that Doorga Mohun Kaimye 
had no power to grant the potta after the certificate had been served. The 
witnesses callod*to prove service of tho certificate wore disbelieved by the 
Munsif, and it also appeared at the trial before him that no notice was ^erved 
%pon Doorga Mohun Kanaye under s. 18 of thfe Act heforo the certificate was 
issued. Under these circumstances the Munsif hold that the potta was good, 
and gavetITe plaintiff a decree. Upon appeal the District Judge considered that 
a Civil Oourt could not say that the procedure followed by the Collector was 
irregular, .iiid that the entire proceedings were rftfll and void and must, as 
nothing appeared to the contrary, assume that they were regular, and that if the 
parties were aggrieved, they could try the correctness of the Collector’s proceed- 
ings by a regular suit ; and reversed the Munsif’s decision. This ^ecreC^ was 
upheld on appeal to the High Court by Mr. Justice Lawport). The plaintiff 
now appealed under s. 15 of the Letters Patent. 

Baboo MnkiniJJohun Boy I'or the Appellant. 

Babo(^ Srinath Doss for the Respondents, 

Garth, C. J. (Bikch, J., concurring). — W© think that the District Judge 
has made a mistake m this case, which the learned Judge in thisCpurt has not 
thought fit to rectify. * ' 

■ * Appeal uAder h. 1.5 of tho Letters Patent, against^the decree of IHr, Justice l^WFORD, 
dated the 26th Julv 1877, in a Special Appeal No. 2036 of 1870. 

• • 


1216 



9BSEDH0NS BOBOOA &c, [18T7] l.L.R. 3 CeI. 773 

The District Judge Appears to have considered, for some reagon or other, 
that it was not competent for the Civil Court to question the validity of the 
proceedings of the Collector. 5 

^The question arose in this way — > 

The plaintiff claimed rent from the defendant by virtue of a patni whioh 
had been granted to her by Doorga Mohun, and under which Doorga 
Mohun’s rights as the defendant's landlord had been conveyed to him 
(the plaintiff). '' 

The defendant’s case was, that the patni Was invalid, because Doorga 
Mohun had no right to grant it. ^ 

Now, primd facie, Doorga Mohun had of course a right by law to grant 
the patni. But the defendants alleged, that certain proceedings bad been taken 
by the Collector, the legal [773j effect of which ^as to prevent Doorga 
Mohun from transferring his interest in the tenure ; which proceedings 
consisted of a certificate, which was intended to operate as a judgment against 
Doorga Mohun, and a notice given to him of the issue of that certificate. 

^ Now it was absolutely necessary in order to answer the plaintiff’s case 
effectually, that the defendants should prove those proccedkigs in a Aguiar 
wayj 'and it is clear, that the plaintiff was at liberty, if she could, to question 
the legality of those proceedings, and to show that they were irregular and 
ineffectual. 

But the Judge says : This Court cannot say that the procedure followed 
“ by the Collector was irregular, and that the entire proceedings are null and 
" void ; ” and further on he says : “ 1 hold that this Court cannot in this suit 
“ examine the proceedings of the Collector under Act VII, and must, as nothing 
“ appears to the contrary, assume that they were regular.” 

In this we think that the Judge was clearly wrong. He was bound to 
examine the proceedings of the Collector ; he was bound to see that they were 
legal and regular, so as to constitute a legal bar to Doorga Mo bun’s transferring 
his ^interest to the plaintiff ; and the dudge was not at liberty to make any 
presumption in favour of their legality or correctness. 

The case must go back to the Judge to try the question of the legality of 
the Collector’s proceedings. The Munsif tried this question, and it will be for*’ 
the Judge now to ascertain wheilther the proceedings were regular and effectual 
so as to prevent the transfer of the tenure by Doorga Mohun to the plaintiff. 

If« necessary;* additional evidence may be given by either party for the 
purpose of determining that question. 

« The judgment of %his Court and of the District Judge will be reversed, and 
the case will bo remanded* to the District Judge for retrial in accordance with 
the views e^ressed. 

If further evidence is necessary, the Judge can give the parties an 
opportunity of adducing it. The costs will abide the result. 

oAppeal allowed. 


NOTES. 

4 [As z«gariiB the oonclusive effect of the certificate with reference to service of notice, etc., 
see Cal., 371 .;,(1893) 21 Cal., 350 ; (1904) 31 Cal., 1036 ; see also (1664) 14 Cal., 1 

for the point of Court's jurisdiction i!o go behind the certificate.] 
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l.L.B. 3 Cal. 774^ TIKTHANtjND THAKOOB V. MUTTY LALIj MISSER fl878] 

. [774] The 1st May, 1878. 

Present : 

Sir Richard Ttarth, Kt., Chief Justice, and Mr. Justice 
' McDonell. 


Tii'thanund Thakoor Plaintiil* 

versus 

Miitty Lall Misser Defendant.’*' 


Traiisfer of a porUon of Occupancy Tlolding — Custom — Bight of 
Zemhidar — Ejedmejit. 

The exintenco of a custom in a particular district hv which riprhts of occupancy in si^h 
district are transferable, will not justify the holder of such a right of occupancy in sub-dividing 
his tenure, and transferring different parts of it to different persona ; and incase of such 
transfer the zemindar is entitled to treat the transfereos as trespassers, and eject l^hern. ' 
This was a suit hy the zemindar of certain lands to eject the defendant 
from a certain jote. The lands in suit originally formed a moiety of a tenure 
held under ooout^ancy rights by one Pursajha, who sold them to the defendant. 
The Court of First Instance, finding as a fact that occupancy rights were 
transferable according to the custom of the district in which the lands in 
question were situate, dismissed the suit;. This decision was reversed by the 
Lower Appellate Court without going into the evidence in the case on the 
preliminary ground, that even admitting that the alleged custom which 
authorized the transfer of occupancy rights had been well proved, still such 
custom could not be taken to extend the right to transfer portions of an 
occupaiicy holding without the consent of the zemindar. 

The defendant preferred a special a])peal to the High Court, which was 
heard by BiRCH, J., sitting alone, the value of the property in suit not exceeding 
Rs. fiO. The learned Judge remanded the case for a decision on the evidence, 
being of opinion that the sale of half the jote did not necessarily work a forfei- 
ture of the rights of the original occupancy ryot, and that the remedy of 
the zemindar laj^ rattier against such occupancy ryot, an^ not against his 
transferee. ^ 

The plain tifi' thereupon preferred an appeal under s. 15 of the Letters 
Patent. , 

Baboo Taruck Nath Duti for the Appellant. 

Baboo Nil Madhub Spm for the Respondent. 

[773] Garth, C.J. (McDonell, J,, concurtring). — We have not the 
least doubt about this case , and the time of the Cou^t has been unnecessarily 
occupied by the respondent’s pleader attempting to urge a point, which has been 
decided against him by the learned Judge of this Court, and against which 
decision he has not thought fit to appeal. 

, The only question is, whether it is necessary or proper that there should 
be a remand ; and the appeal is made to us upon the ground that the learned 
Judge was wrong In ordering a remand, when it had not been proved that there 
was any Vight by custom in the defendant, the occupancy tenant, to divide his 
tenure' and transfer it to different persons. 

An issue was r&ised d^tinctly by the Munsif, at the instance of the defend- 
ant, whether an occupancy ryot had a right by custom to transfer his tenurq 
to different persons. _ _ i* (0^ 

* Appeal under s. 15 of the Letters Patent, against the decre*i of Mr. Justice BIBCH 
dated the llih of Februarv 1878, in B;^ial Appeal ^o. 1272 of 1877. 
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The Munsif found that occupancy ryots had a right in that locality to 
transfer their tenures generally. Whether he was justified, upon the evidence, 
in arriving at that conclusion, appeal’s very doubtful. But assuming to 
have been right in that finding, he did ]iot go on ta) find, nor was there 
a pai^lficle of evidence upon which he could properly find, that an occupancy 
ryot had a right to divide his tenure and to transfer different part's of it to 
different people. ^ 

Under these circumstances, the defendant, who took, and who professed to 
take, a portion of the tenure under a transfer of this kind, was a mere trespasser. 

It has been suggested that the original tenafit would under such ciYcum' 
stances remain liable for the rent. BiitHhe original tenant has not paid any 
rent since the transfer ; and when a suit was brought against him, he repudiat- 
ed the tenure, and said that ho had transferred it to different persons, of whom 
the defendant is one. If then the tenant could not^ transfer the tenure by 
custom, the zemindar had a right to treat the defendant as a trespasser, and to 
eject hirfi. 

The District Judge has come to a just conclusion, wo think that, 
under the circumstances, it w^ould not he proper to rein and the ease. The 
judgment of Mr. Justice BiRCH will, [775J therefore, he feversod, and the 
judgment of tlie District Judge will stand. 

The appellant ought to have his costs of both hearings in this Court. 

Ap I tea I decreed. 


NOTES. 

[ TRANSFER OF PORTION OF TENURE BY OCCUPANCY RYOT— 

In the following cases decided with reference to the Bengal Tenancy Act Vlll of 1885, 
the question was as regards the conswpionces of .such transfer : — (1899) Cal., 615 ; (1892) 
20 G. W. N., 590 ; 1 C. W. N., 158; (1894) 1 G. W. N., IGO ; (1896) J G. W. N., 1621.] 


£ 8 Cal. 776 ] 

The 14th September, 1S77. 
rRBSRNT : 

Mr. JusTicK Ainslie and Mr. Jt^stice Lawford. 


Bam Lall Singh and others Defendants 

• « versus 

Dill Dhary Muhton Plaintilf. ' 


Maintenance of bunds — Prescriptive right -Escape of water — Injury to 
neighbouring properties - Vis Major. 

Where a defendant shows a prescriptive right to maintain a bund, and uses all reason, 
able and proper precautions for its safety, be cannot be made liable for damage caused by the 
escape or overflow of water on to the lands of others and the consequent iujury^of the crops 
thereon, if the escape or overflow bo caused by the act of God, or vis major. 

This was a suit brought by a ryot of one village against the owner of 
•another for damages caused by the penning back of water, on the ground that 

* Special Appeals, ^os. 618, 619, j C20, 621, 622 and 623 of 1877, agai^t the decree of 
E. Gtey, Esq., Officiating Judge of Zilla Patna, dated the 22nd of December 1876, reversing 
the decree ot Mqulvi Abdool Azeoz, Munsif of Behar, dated the 2g|th of July 1876. 
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the plaintiff had a right to cut the bund of the defendants under certain cir- 
•oum stances, &nd that the defendants wrongfully restrained him from exercising 
that ]^ighti, whereby his (the plaintiff's) glands became submerged, and thereby 
caused him damage, o 

< t ^ , 

Tha defence set up was, first, that the complaint ought to come from the 
proprietor, and not from individual ryots of the estate ; and, secondly, that the 
bund wasoni. which the defendant had, for a long series of years, maintained 
for irrigation purposes ; that they had acquired a prescriptive right to maintain 
it ; that it was unchanged ; and that there was no right in the plaintifi' to cut 
it do^^n at any time. ' ‘ 

It was proved by the evidence that the bund was a long-established one, 
and it was not said that any change in its condition had been recently made. 
Evidence was offered 1^' the plaintiff that he had, for two continuous yeara, 
entered and cut the bund, hut this the Munsif disbelieved. 

[777] On the 29th July 1876 the Munsif decided that the bund had been 
long established, and that tliere had been no change in its condition ; that the 
plaintiff had entirely failed to prove his right to cut the bund, and even 
right to regulatejts height ; and accordingly dismissed the plaintitl’s suit. On 
this the plaintiff appealed to the District Judge, who reversed the Munsif 's 
decision. Whereupon the defendants appealed specially to the High Court. 

Mr. Branson (with him Mr. M. L. Sajidcl and Baboo Chnndcr Madhub 
Gkose) for the appellant contended that the defendants had acquired a right to 
interfere with the natural stream in the nature of an easement, and claimed a 
prescriptive right to sucli easement : Gale on Easements, ss. 202, 203. 
Further, that the right of penning back the waters of a natural stream so as to 
overflow the land of the higher riparian proprietors might be acquired by 
prescription — Angell on Water- courses, s. 372 ; the extent of the right being 
determined by user commensurate with the actual enjoyment —Angell on Water- 
courses, ss. 379, 380 ; that the defendants claimed nothing further than their 
original right to maintain the bund at its original height ; Steks v. Hookev (7 
Cowen, 266). The learned Counsel further, on the authority of the Madras 
Railway Oompanif^, The Zemindars of Carvat^fuig arum (L. p., 1 In. App., 364) 
and Nichols v. Marsland (L. B., 2 Ex. D., 1), argued that the defenidants 
could not be held responsible for the overflowing of the watercourses by the 
acts of others, or caused by any unforeseen circumstances, as was the case in 
the present suit ; and that it was for the person who complained of the bund 
being detrimental to his interest to show a prescriptive right to come in and 
interfere with it, 

Mr. Piffard (with him Moonshee Mahomed Yiissuf) for the respondent con- 
tended that the respondent had a prescriptive right to regulate the height of the 
bund ; and, moreover, that it was an interference with the flow of the stream 
above his lands to such an extent as to injure them and entitle him to bring a 
s^it for damages, or to enter and abate the nuisance : Blackstone's Commen- 
taries, Vol. III. That the case of the ilfad-[778]ras Railway Company v. The 
Zemindars of Garvatenagarum (L. B,. 1 1. A., 364) did not apply, inasmuch as 
that case flslated to artificial reservoirs, whereas the present case dealt with a 
natural stream ; and the question of right to be decided, therefore, here related, 
not to the owner ot an artificial reservoir, but to the riparian proprietors— 
Broome’s Commentary, p. 83, 3rd edition ; and that the respondent having* 
given evidenoe in the Munsif’s Court that the bund had been for two con- 
tinuous years cut by him, the defendants, if they ever possessed a prescriptive 
right to maintain thejfmnd^ hadLlost it; an^ cited Chumroo Singh v. Mutlick 
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Khyrut Ahmed (18 W. B>r 525) as showing that, unless the defendants <ooul^ 
prove a prescriptive right, they had no right to interfere with tBe flow of the 
water to the injury of others. ^ 

.The judgment of the Court was delivered by 

AinaliO) J. (who, after stating the facts of the case, continued)': — There 
is no evidence to show that, by agreement or otherwise, the accumulation of 
water is limited to a certain quantity ; and that when the water rises to a 
given height, the defendants, or the plaintitl', or the plaihliff’s zemindar, is 
bodnd or entitled to open a passage for the escapp^of the surplus. 

The Munsif found that the plaintid* had entirely failed to prove any right 
to cut the bund : and we must say that, in our opinion, it would require very 
strong evidence to establish such a claim as that put forward here, not on the 
part of the zemindar acting on behalf of the cultivators •of his estate, but on 
behalf of each individual ryot according to his own judgment, to cut down 
the bund of a neighbouring zemindar, seeing that it is well known that the 
consequence of so doing would be that, when the water once begins to flow over 
the bund, the bund must give way, and the accumulntion of water, which is 
absolutely necessary for the cultivation of land, must be lost^ 

• The Judge has gone off from the facts of the case, and has based his 
judgment upon a construction of law derived entirely from English text-books. 
Now, the law as laid down in English text-books is, no doubt, a very useful 
guide ; but it must not be [779] taken to override the customs of this country — 
customs arising from the extreme necessity of preserving water and thereby 
preserving the means of cultivating large tracts of land which would otherwise 
lie waste. 

In the present case we have a long-established bund unchanged in its 
condition with certain outlets for excess water. Primd facie the defendants 
have a right to maintain the bund in its usual condition, and the right of the 
pl^ntiff to cut that bund down is one which we think must be proved most 
unmistakoably. The Judge does not go upon proof at all, but merely upon his 
view of the law. Now, that view of the law, as it will presently appear, cannot 
be supported. 

The case of the Madras Batiway Company v. The Zemindars of Carvatc- 
nagarum (L. R., 1 In. Ap., 364), decided by the Privy Council, case the 

converse of the present. It was for damage done by the bursting of an artifi- 
cial reservoir. The principle, however, is the same. Their Lordships there 
held that storing ol^ water in this country is an act of necessity ; that it was 
not for the benefit of the proprietor of the land only, but also in order to 
enable a large body of cultivators to live by the cultivation of that land. They 
further held, that the damage which was caused by an unusual flood and the 
consequent bursting of the embankment of the tank by which the railway 
was washed away was not one for which the owner of the tank could Jse 
charged. 

In addition to this, there is a recent case, Nichols v. Marsli^^id (L. R., 
2 Ex. D., 1). This was a case perhaps much stronger in point, because it was 
not even a case in which water was preserved for the bei*Bfit of a large section 
of the public, but merely for the pleasure of a particular owner, who had formed 
* an ornamental piece of water by embanking a stream passing through her own 
lands, and then thrbftgh the lands of tlie plaintifl’. Eventually on an unusually 
heavy storm occurring, and a great rush of water coming into this reservoir 
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She banks proved insufficient to support the piessure, and the lands of the 
plaintiff, whfich lay lower down the stream, were injured in consequence. 
It was held there hy the Court of Appeal that the case was distinguished 
from {hat of^RylaTidscV. Fletcher (L. E.. 3 H. L., 330) — also cited in the 
Madras ca^e before the Privy Council in 1 Indian Appeals, page [780] 3C4>~ 
in this, that it is not the act of the defendant in keeping this reservoir, an 
act in itself lawful, which alone leads to the escape of the water, and so 
renders wrongful ^ that which but for such escape would have been law- 
ful. ft is the supervening vis major of the water caused by the flood, which, 
superseded to the water iQ«the reservoir (which of itself would have been 
innocuous) causes the disaster. 

They also came to the conclusion that, as the jury had found that all 
reasonable precaution had been taken, the defendant was not responsible for 
the damage done. c ' 

This case seems to us to apply distinctly to the present. It appears from 
♦the judgment of the Judge, that the damage in the present instance waS caused 
by an unusual inundation, which he describes as bringing down four times the 
ordinary quantity of water. It must be taken that the damage was caused by^ 
the act of 6od,^and not by the act of the defendants, wlio are not shown to 
have failed in making provision for propet ly dealing with such quantities of 
water as might reasonably be expected to accumulate. 

The suit must therefore be dismissed. We reverse the judgment of the 
Judge and restore that of the Munsif vrith costs. 

Special Appeals, Nos. 619 to 623, will be governed by this judgment. 

• Appeal dismissed 


NOTES. 

[WHEN BBINGING WATEB ON TO ONE’S LAND, ETC., BECOMES 

ACTIONABLE. • 

1. THE RULE IN RYLAND8 v. FLETCHER, (1866) 3 H. L. 330. 

The person who, )or his own purposes, brings on hi* land, and collects and keeps there 
anything likely to do misohiof if it escapes must keep it at his peril ; and if ho does not^o so, 
is primd Jade answerable for all the damage which is the natural consequence of its escape. 
Ho oan excuse himself by showing that the escape was owing to the plaintiff's default : or, 
perhaps, that the escape was the consequence of vis major or the act of pod. . . .But for his 

* A rule for a review of judgment was obtained by the •appellants on 12th January 
1878, on the ground that plaintiff had a prescriptive right tc^ regulate the height of 
the bund ; that although the Muiisif disbelieved the evidence, there was still a regular appeal 
open to the petitioner upon the facts and law, and ho did so appeal, and the Judge's decision 
was in his favour. If. therefore, the Lower Appellate Court had, according to its view of the 
law, failed to pronounce an opinion on such evidence, that, although a good reason for remand, 
was no reason for the dismissal of the plaintiff's suit. 

e The rule came on for hearing on 15th April (Mr. Branson appearing to show cause 
against the rule ; Mr. J. D, Bell in support of it), and was discharged on 17th April 1678, the 
Court (AINSLIE, J.) beiz^ of opinion that the defendants' right to maintain the bund had 
been proved *and that, inasmuch as the plaintiff had not attempted to go into evidence on 
the point of the plaintiff having regulated the height of the bund, in the Lower Appellate 
Court, and as there bad ^)een no finding on this point, and he had accepted the evidence as 
found by the first Court, and was content with the Lower Appellate Court's decision on the 
law in his favour, and took no objection to the evidence of no finding on this point in special 
appeal, and did pot file a cross-appeal, the case could not bo remande^ow to enable him to 
do so. • ft 

Buie dismissed^ 
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act m bringing it there no mischief could have accrued, and it seems but Just that he shoultf 
at hifi peril keep it there, so that no mischief may accrue, or answer for the natural and 
anticipated consequence. And upon authority this, we think, is established to be the law, 
whether the things so brought be beasts, or water or filth or atciic]|}es, jser LomD BhAC^KBURN 
quoted with approval by Lord CAIRNS in liylanda v. Fletcher, L. B., 3 H. L., 330. » 

II. GA8E8 TO WHICH IT 18 NOT APPLIED- ^ 

This rule is not applied inter alia ^ 

(1) where the injury is due to act of Ciod, etc., supervening, and thevtoring of water, etc., 

is not wrongful and does not of itself cause injury, unlike the case in Rytandi v, 
Fletcher \ Nichols v. Marsland, L.R., 8 Ex. Df, 1. 

(2) even though the previous storage accelerated the action of the flood : — ibid. 

(3) where the storage is sanctioned by usage as tanks in India 

Madras Railway Co. v. Zemindars of Carvetenagarwr^, (1874) I I. A., 864. 
or by statute : —Hammersmith Ry. Co. v. Braytd, L.R., 4 H.L., 171. 

Govgrnraent’s position in respect of irrigation works is analogous to this: — (1906) 88 Mad. . 
78 ; (1909) 88 Mad,, 142. ^ 

(4) (a) Where the act complained of (such as pumping water) is done in the natural lawful 

exercise of proprietary rights, such as working mines — such damage as was done 
. before the extraordinary occurrence being due to ordinary gravitation and percola- 
tion, etc. , Wilson V. Waddell, L.R.. 2 A.C. , 90; West Cumberland Iron Co. v. Kenyon, 
11 Ch. D., 72 ; (1918) 16 C.W.N., 878 (lowering level to make land culturable) ; 
(1904) 28 Bom., 472 (digging trenches for foundation for building). 

(6) But it is otherwise where water is thrown up which would not ordinarily com0 to 
the land, Baird v. Williamson, 16 G.B.N.B., 870, (quantity afieoted) ; , 

Young v. Bankier Distillery Co, (1898) A.C., 691 (quality affected). 

(5) Where the collection and impounding on one’s land by another of water or, any other 

dangerous element is done not for the purposes of the owner of the land but for the 
purposes of such other : — Whitmores, Ltd. v. Stanford (1909) 1 Ch., 427 (488). 

^0) Whe*te the act is for common benefit : — Gill v. Edouin (1695) R. 118 : affirmed 78 
• L.T.. 579C.A.. rain water drainage. 

(7) Where the act had the assent of the injured party .—Carsta\jrs v. Taylor, L.R., 6 
E*.,217.’ * 

III. BUT IT 18 ACTIONABLE NEOLIOENGE, 

(1) If the supervening act could have been anticipated and provided against : — 

Harrison v. Q. N. Ry. Co. 88 L.J., Ex,, 266 (respairmg drains)— “ The storm though 

unusual and extraordinary in a sense, yot as happening once in a year or in a few 
years was no^ unusual ” {per POLLOCK, C.B.) 

Cf. Blyth V. Birmingham Water Co., L.R., 11 Ex., 781 (not liable for pipes bursting 
through extraordi?iary frost). * 

(2) or if*such act is not excepted by the contract or the statute ; — 

River Wear Commissioners v. Adamson L.R., 8 A.O., 704 per Lord CAIRNS. 

(3) Where there had already been negligence on the defendant’s part :—Nitro PhospJiote 

Co, V. London Docks 9 Ch. D., 921 (not maintaining to prescribed level ; though 
that level could not have prevented floods) . ^ 

(4) in case of works authorised by statute or law or usage ; — 

(a) where by reasonable exercise of the powers under statu toior common law in case of 
authorised works, the damage could have been prevented :—Oeddis v. Bann Reservoir, 
L.B., 8 A.C., 480 |^ilure to cleanse where empowered to do so. 

But compStdlBroughtonys. M. d Q.W. Ry. Co., Ir. R., 7 C. L.,869 (where there 
were no such powers). 
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® (6) where there is a non-injurious mode of exercising the authority to erect or maintain 

workii (1904) i28 Mad., 72 (Government's right to construct caiingula so as to 
Hood plaintiff’s land, denied); WeU v. Bristol Tramways (1908)2 K. B., 18 though 
defendant did i^ot know of it. * 

• (c) Whore the authority given by statute is qualified by the requirement not to ecimmit 
nuifaiicti Price's Patent Candle Co. v. London County Council (1908) 2 Gh., 828 
(sowers). 

N.B. — No liability whore under statutory duty water —gates were to be opened : '—Dixo.i 
c V. Jlfetropolitan Board of irorA£(1881) 7 Q.B.D., 418. 
lY. PIJOTECTIYE MEASURESt-^ 

Protective measures may be taken to preveiii floods, but not so as to injure other’s 
rights ; — Orr Ewing v. Colquhoun, L. R,, 2 A. C., 889. 

against other sorts of nuisancos also : — (190G) 29 Mad., 539. 

against common danger, reasonable selfishness permitted : — Nield v. L. & N. W’", 
Ry. Go., L. R., 10 Ex., 4 (barricade against floods) 

otherwise where no conwnon danger: — IK/tnZ/f?/ v. h. A Y. Ry. Co. (1884) 13Q. B. D., 181, 

And when a right has been acquired by proscription, it stands on a different footing : — 

(1903)80 Cal., 1077. 

Y. TENANT’S RiaHT TO MAINTAIN SUIT— 

With reference to the doubts expressed in this jndgnionl. on this point, see Jones 
Llanrwst Urban Council (1911) 1 Gh., 893.] 


[781] The 26th March, 1878. 

Present ; 

Mr. Justice Ainslie and Mr. Justice McDonell. . 

Lai Sahoo Defendant 

• versus 

Deo Narain Singh and another Plaintiffs. ’ 

1 [-. = 2 G.L.R. 294 ] 

Holdings not liable to enhaficement (Guzastha Kasht) — Suit for removal of 
Buildings — Occupancy rights not transferable — Bengal Act VIII of 1869, 

ss. 3, 4, 6. 

The statutory right of occupancy under Bengal Act VIII of 1869 cannot be extended so 
as to make it include complete dominion over the land, subject only to the payment of a rent 
liable to enhancement. The landlord is still entitled to insist that the land shall be used for 
th^ purpose for which it was granted ; and although the Court in such cases will be disposed 
to place a liberal interpretation on the rights of the tenant, it will not sanction a complete 

change in the mode of enjoyment, 
e- 

In this sait the plaintiiis, as owners of the land, sued the defendant to 
enforce the removal' of the foundations of a certain house and to abstain 
from further building thereon. 'Kie plot of ground on which these 

* Special Apypeals Nos. 965 and 966 of 1877, against the decree Moulvie Mahomed 
MovbI Hossain. Subordinate Judge of Shahabad, dated *2drd February 1877, affirming the 
decree of Moulvie Adeeloodeen, Munsif of Arrah, dated let July 1876. 
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foundations were laid ’^as'' alleged to have been originally held, together’ 
with other lands, by the second defendant, Nuro Pariday, from the* plaintiffs, 
as a Quzastha kashtr-i.e., a holding on a rent not liable to.enhanceinent. On 
the 21at September 187*0 the second defendant sold to fcbp first ddfendant* tliat 
portion of the holding upon which the first defendant had begun the e^eotion’of 
a building, the subiect of the present suit. The defendants cohutYicTed that, 
according to the custom of the village, the sale by the second defendant passed 
to the first defendant the same rights in the land as tliose previousl'y enjoyed by 
the vendor ; and that the first defendant could, therefore, erecS the buddin^g on 
the land without the consent of the superior landloid. The Court of, first 
instance gave the plaintiffs a decree, finding on the facts that tlie rights- 
possessed by the second defendant in the lands hehi hy him from the plaintiffs were 
only those of an occupancy ryot ; and, failing jiroof that according to the custom 
of tlie [782] village such occupancy rights were transfeijahle, declared the sale 
to the first defendant invalid. It would appear that t'ne witnesses for tho defence 

left the Court witliout permission, and had not oeeri examined. No steps were 
taken to tringthern hack for examination, but the Munsif instituted jiroceedings 
against tliem in the Criminal Court. On appeal the Lower Aiipellate Court, 
affirming the decision of the Court below, held, that, even assuming that the 
second defendant possessed any transferable occupancy rights, Mie, as a mere 
cultiva’tor, could not either liirnself build, or transfer to the first defendant the 
right to erect a house on any part of the land comprised in Ins holding. 
JiKjgut Chruider liou Chnwdhry v. Eshan Chiinder Eanarjce (24 \V. R., 220) 
was quoted in support of this view. It also found that no custom authorizing 
the transfer of occupancy rights without the consent of tho landlord had been 
established, and that the defendant’s complaint before it that his witnesses who 
would have proved the custom of alienating occupancy rights had not been 
examined, was immaterial in tlie view it took of the matter. The defendant, 
accordingly, presented this special appeal to the High Court. 

Mr. Evans (with him Baboo Mohesh Chnnder Ohowdhry) for the appellant. 

Baboos'//m Ohiinder BUnerjae and Kalihishen Sm for tho respondents. 

Mr. Evans. — The plaintiffs simply sought to restrain the first defendant 
from building a house on land in his possession, and as ejectment was not 
sought, no question as to the rights of transfer in Nuro Panday could be 
considered in this suit. The judgment of the Court should have proceeded on 
the sole question whether or not tho plaintiffs were likely to sustain damage bv 
the erection of the house on the defendant’s land. The case of Jngtjid Chundtir 
Boy Chowdhiy v. Eshnn Chnnder haiierjec (24 W. R., 220) was remanded for 
decision on this very pointj An opportunity was not aff orded to the defendants 
to examine all the witnesses summoned on their behalf. 

[783] Baboo Hem Chunder Baneryee. — It is not denied that the defendant 
bases his title on Beng. Act VIII of 1869. The operation of this Act is confin- 
ed solely to agricultural holdings ; it may, therefore, be taken, that, in letting 
the lands, the^ plaintiffs only intended them to he used for purposes of^ 
cultivation. 

The judgment of the Court was delivered by ^ 

Ainslie, J. (who, after stating the nature of the suit and the finding of 
the Court of first instance, continued) On appeal the ^Subordinate Judge 
g.fiBrraed the finding that the holding not protected from enhancerfient, 
and also held that no custom of transfer of occupancy rights, without the 
consent of tho landlord had been established. This last finding is irrelevant, 
as ejedtment is not sought. He went on to hold that Nuro Panday had no 


1 CAL.— 154 
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'‘right to build, and consequently could give no such right to his vendee. He 
assumes it t& be an established rule that: a lessee cannot build on land held by 
him for cultivation, and supports this view by a reference to the case of Juggui 
Chuifder Bog Chowihry v. Eshan Chmtder Banerjec (24 W. B., 220). In that 
judgment the Court said : “It may well be that, in particular places, .ryots 
having rights of occupancy in land for agricultural purposss may, by custom, 
have the right to transfer it to any person to hold for the same purpose ; but 
that will not carry with it the proposition that a person who may be desirous of 
erecting a large iVouse in the midst of an agricultural mehal, can buy up the 
tenures and rights of several, cultivators and convert the land which they for- 
merly occupied into a dwelling-house and appurtenances." These observations, 
however, are qualified by what follows. The Court did not dispose of the case 
simply on this view of the law, but remanded it for enquiry, among other things, 
whether any and what express injury resulted to the plaintiff from the acts 
complained ol. It must, liowever, be borne in mind that, in this case tlie 
defendant was co-sharer in the estate. 

[784] It is complained that the Subordinate Judge ought not to have 
affirmed the decree in favour of the plaintiff' without enquiring whether any 
injury would result to the plaintiffs from the building commenced by the defend- 
ant, and withdiit allowing him to give furtlier evidence to establish the guzastli 
rights of Nuro Pandav. (The learned Judge having referred to the defendant’s 
witnesses not being examined, and the Subordinate Judge’s finding tliereon, 
continued.) Eeference has been made by the lespondent to w'hat is called the 
'i&sumwvifiee of witnesses. This, I think, is of no importance. A party is not 
tied down to any particular lino of enquiry indicated in a list of his witnesses, 
but the fact that his complaint to the Lower Appellate Court was based on the 
exclusion of evidence on a particular point is sufficient to tie him dovrn to that 
point in special appeal. 

As to the other objection, I think we must hold that a ryot who relies upon 
an occupancy right must be taken as thereby admitting that the letting was of 
such a character as is contemplated in Beng. Act VIII of 1869 : and it has been 
held tliat this law only applies to agricultural holdings. If then we jake 
it that the land «v:as lot on the understanding that it w^as to be used for culti- 
vation, the fact tfie ryot has acquired a right of occupancy does not alter any 
of the terms of tlie hstting, except the conditions (if any) fixing a term ^or the 
tenancy. 

The Ltatutory right of occupancy cannot be extended so as to make it 
include complete dominion over the land, subject only to the payment of a rent 
liable to he enhanced on certain conditions. The landlord is still entitled to 
insist that the land shall be used for the purposes for wliich it was granted, 
and although a liberal construction may be adopted, it cannot extend to a com- 
plete change in the mode of enjoyment. 

The appeal must be dismissed with costs. 

Appeal dismissed, 

^ NOTES. 

[ CONVERSION OF HOLDING TO OTHER PURPOSES— 

Wher^the holding is converted to building purposes with the consent of the landlord 
the position is different : — (1881) 10 C. Ij. R., 25.3 


1226 



EAM TABRUN KOONDOO V. HOSSEIS BUKSH [1878] I.L.R. 3 Cftl. 78'5 

1^783] The 6th April, 1878. ^ 

Present : * 

Mr. Justice Markry and Mr. Justice PRiNsiy.\ 


Ram Tarrun Koondoo Plaintiff » 

versus 

Hosaein Bukah Defendant.' 


C 2 C. L. R. 385] 

Causes of Action, Joinder of — Splittimj Deniands — Amendment — Relinquishment 

—Act VIII of IHrjU, s. 7— Act X of 1877, s. 13. 

• 

Where a plaintiff orgnially sued for a certain sura upon liis khatta-books, and an objec- 
tion \va«»takcn by the dofcMidant that he ought to have sued upi>n a certain hatchitta, where- 
upon the plaintiff amended his plaint by suing for the amount admittedly due upon the 
hatchitta, ill addition to the amount he claimed upon his khal.ta-books,--'/it:/t?. that when 
*the plaintiff amended his plaint by suing upon the hatchitta, his causes of action, which, 
when the suit was originally framed, wtro distinct, became unite'ft ; that there was no 
“rclinqiiishmont'" in the original suit within the terms of Act VI ll of 1859, s. 7 (with which 
s. 43,1 Act X of 1877, corresponds), and that the plaint was rightly amended. 


Mohuminvd Zahoor Ali Khan v. Thakonrance Jtutta Koer (11 :\Ioore's, 1. A., 468) followed. 


This \v*a8 ori^jimilly a suit for the recovery of the sum of Rs. 650-12 
brought in the Court of the Munsif of Soaldah, on account of th6 price of 
khesaree due on a kliatta-hook balance. The plaintiff also brought another 
suit in the Sealdah Small Cause Court to recover the sum of Rs. 164 on 
account of the balance of the price of grain sold by him to the defendant. 
The defendant in the Small Cause Court objected that the suit instituted 
there could not proceed, inasmuch as he li ad given a hatchitta to the plain- 
tiff, which would show that the two accounts were not separate, hut were one 
account, and that there was a splitting up of the caujo of action. The 
Judge of the Small Cause Court held the objection to bd valid, and struck 
off tJie case under Act VI J1 of 1859, s. 7. Thereupon the plaintiff filed 
a supplemental plaint in the Munsif's Court enhancing his claim by 
Rs. 164. The defendant pleaded that the plaintiff having at first omitted 
to sue for this sum could not include it in the present suit.* This plea 


* Special Appeal, No. 77,7 of 1877, against the decree of Haboo Kishto Mohuii Mookerjee, 
Offiei ilJng Second Subordinate Judge of the a4-Pargannas, dated the (3th of April 1877*, 
modifying the decree of Baboo Dwarka Nath Mitter, Muriaif of Sealdah, dated the 19th 
February 1877. 

1 [ Sec. 43 : — Every Buit shall include the whole of the claim arising out of the cause of 
Suit to include the whole action ; but a plaintiff may relinquish any portion of his claim in 
order to bring the suit within the jurisdiction of any Court. 

If a plaintiff omit to sue for, or intentionally relinquish, 
any portion of his claim, he shall not afterwards sue for the 
portion so omitted or relinquished. 

A person entitled to more than one remedy in respect of the same claim m^v sue for all 
■or any of his remedies, but if he omits (except with the leave of the Court obtained before the 
first hearing) to sue for any of such remedies, ho shall not afterwards sue for the remedy so 

omitted. JWuajrdfiPioH. 

A lets a house to B at a yearly rent of Rupees 1,200. The rent for the whole of the 
years 1874 and 1876 i«due and unpaid. A sues B only for the rent due for 1875. A shall not 
aftersiards sue B^for the rent due for 1874.] 


claim. 

Relinquishnffciit of part 
of claim. 
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£786] was overruled by the Munsif, gave the plaintiff a decree for the 
whole amount claimed. On appeal the Subordinate Judge, considering that the 
plaintiff's claim as regarded the Ra. 164 was barred by s. 7 of Act VIII of 
1859, rnoditied- the order of the lower Cotirt, and gave the plaintiff a decree for 
Rs. From this decree the plaintiff appealed to the High Court. . 

Bahoo l^ooraa Doss Dutt for the Appellant. 

Baboo Gplap Chunder Sirkar for tl^e Respondent. 

Markby, J.-tH is impossible to distinguish this case from the decision in 
Mohummad Zahoor Ali Khan v. Thahoomnoc liutta Kocr (11 Moore’s, I. A. 468). 
There 4ihe suit, as originally brought against nine persons, was held by the 
Privy Council to have been wholly misconceived ; but they, nevertheless, 
thought that there was in all probability a good cause of action against one 
of those defendants upon a bond, and thereupon they make this order. They 
say : “ they have come to the conclusion that the fairer course is to do what 
the Judge of the Court of First Instance might, under the Code of Proce- 
dure have done at an earlier stage of the cause,— namely, allow the appellant 
to amend his plaint so as to make it a plaint against Rutta Koer alone 
for the recovery of money due on a bond.” That is precisely what has 
been done here. The plaintiff originally sued upon his khatta-books. There" 
was an objection by the defendant that the plaintiff ought not to have sued 
upon his khatta-books, but that he ought to have sued upon the hat- 
chitta. Whether that was a valid objection or not, we need not now 
consider, nor need w-e consider whether it was that objection wdych induced 
the plaintiff to take the course he did. What he did was this, he asked the 
Court to be allowed to sue upon the hatchitta. The Munsif, as he was clearly 
entitled * to do under the authority of the decision I have referred to, allowed 
the suit to proceed upon the hatchitta, and the Subordinate Judge was wrong 
when he expressed an opinion that the Munsif was prevented from doing this 
by the provisions of s, 7 of the Procedure Code. [787] Section 7 ai)plies to 
a totally different state of things, and in no way prevents the Munsif from 
making this order. 

The judgment of the Lower Appellate Court must, therefore, be set aside 
and that of the Mr^sif restored. The case will stand decreed upon the hatchitta 
for the sum of 814 rupees and 12 annas. The special appellant will get his 
costs of this appeal and of the Courts below. 

Prinsept J. — The error of the Subordinate Judge seems to have been 
caused by •'his taking the causes of action to have been irrevocably united by 
the execution of the hatchitta ; as the suit was originally laid, th^ causes of action 
were distinct. When, however, the plaintiff sued on the hatchitta, they became 
united, and therefore, as the suit was originally laid, there was no relinquish- 
ment within the terms of s. 7 of the Code of Civil Procedure as liM been held 
by the Subordinate Judge. 


Appeal allowed. 



KHOOB LALL &C. V. JUNGLE SINGH [ 1878] i.L.R. 8 Ca,L 78'8 

^ [SQM- 787] 

The 13th May, 1S78. 

Present : 

Mr. Justice McDonell and Mr. Justice, Broughton. " 

Khoob Lall and another Defendants 

versus 

Jungle Singh Plaintiff.' 

D 2C.L. R.W9] 

Insufficiently stamped document — Act XVIIl of 18G9. s. 20 — Admission by 
Court — No rnjht of appeal. 

The question of the adniissibilitv of an insufficiently stirnped document once admitted 
as evidence by a Court can form no valid ground of appeal. '• 

Knayetoolah v. SlimK Meajan (16 W. R., (>) followed. 

The pfaintiff, the present respondent, brought a suit to recover Rs. 999-5-9 
on a teep executed by the defendants on the Tith Kartick 1283 F. S. (17th 
• Octolier 1875). 

The defendants objected to the teep being received in*evidence as being 
insufficiently stamped, and further denied its execution. The lower Court held 
that the teep was not a promissory note, but a letter of agreement as defined by 
art. 11, [7883 sched. ii of Act XVIII of 1869, and admitted the document in 
evidence on payment of the penalty prescribed by s.20 of Act XVI II of 1869. The 
question as to execution of the document was decided against the defendants. 

The defendants appealed, and the Judge upheld the decision of the lower 
Court, Thereupon the defendants appealed to the High Court. .♦ 

IfabooH Mohesh Chunder Ckowdhry and Chunder Madhuh Ghose for the 
res])ondont, on the case being called on. took the pieliin inary objection that the 
ai^eal would not lie, inasmuch as the document was roceivec^in evidence in the 
first Court, and having once been received its aclinissihiliiy ^uld not afterwards 
be questioned on, appeal. They referred to Enayetoolah \.*Hhaihh Meajan (16 
\V, B., 6), Hoy Lnehmeepat Siiiyh v. Shaikh Mosliurrujf .Ui(2i) W. R., 80), Currie 
Y. Chatty (li W. R,, 1)20), Lalljee Snujk w. Akran Ser (12 W. R., 47) and 
Showdaminec Dossee v. Ham lioodro Gangnalj, (8 W. R., 367) and contended 
that whether the document was a promissory note or an agreement would make 
no difference in the case. 

Mr. C. Gregory for the’ appellant. — The instrument in question is a 
promissory note as defined by cl. 25, s. 3 of Act XV 11 1 of 1869, and being 
insufficiently stamped ought not to have been received in evidence, and being a 
promissory note, s. 20 of Act XV III of lf?69 \vas inapplicable. 

MoDonell, J. (BrotCtHTON, J., concurring).— The plaintiff sued to recqver 
994 rupees 5 annas 9 pie principal, with interest, under a teep executed by the 
defendants. Both the lower Couits have decreed the plaintiff’s claim. In 
special appeal it is urged that the Courts below should have hold that the teep 
on which the plaintiff relies is a promissory note ayd being insufficiently 
stamped as such is inadmissible in evidence. 

• Special Appeal, No. 1691 of 1877, against the decree of li. J. Richardson, Esq., Judge 
of Zilla Tirhoot„dat^ the ‘2nd of Jk-Iay 1877, aflirming the decree of Babfio Dwarka Nath 
BhatVicharjee, Munsif of Mozufferpore, dated the IGth of September 1876. 
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e ♦ 

• On the appeal being taken up a preliminary objection was raised that no 
appeal lies in this case, inasmuch as where a document is admitted by the first 
Court as not requiring a stamp, its inadmissibility cannot be questioned in 
appeal* VarioHS [789^ rulings of these^Courts have been cited in support of 
this. objects on ; and it appears to us that the ruling in Enayeioolah v. ^kaik 
Meajan (16 ^V. R., 6) is on all fours with the present case. Therefore, 
^following that ruling, we hold that the preliminary objection must prevail. 

The apijekl is dismissed with costs. 

* Appeal dismissed. 


NOTES. 

[I. STATUTORY PROVISION— 

To set at rest tho doubts that were er»tortairn‘d, Act 1 of 1879 provided by 34 (3J 
■what is substantially in the proRent Stamp Act, 1899, as r. 38, whereby “ where an instru- 
ment has been admitted in evidence such admission shall not, except as pro'dded m s. 81, 
be called in question at any stage of the same suit or proceeding on the ground that the 
instrument has not been duly stamped.” Section 81 provides for the “ revision of certain deci- 
sions of Courts regarding the sidlicieney of stamps.” . 

II. CASES. * 

This case was approved of in (1880) 13 Horn., 449 ; see also (1893) 18 Rom., 737 ; (1897) 
8 M. L. J., 88. 

Thu document once admitted cannot be set aside :---(1889) 13 Bom. 1^449 ; (188*2) 

5 Mad., 220. 

Rut aj:i appeal lies where the first Court rejected the document as insufficiently stamped:- -- 
(1879) 5 Cal., .311. If the Appellate Court admits it, there should bo proof of tender in the lower 
Court (1895) 20 Bom., 791.] 


£8 Cal. 789] 

The iilst March, US78. 

^ rilKSENT: s 

Mr. J^'stice Markry and Mr. Justicp: Prinsp:p. 

■ ■■ — ■ — c 

■a 

Gopee Mohun Mozoomdar Plaintifi 

versus 

* Hills Defendant."' 

Res judicata, Stiii for rent. , 

The plaintiff sued the defendant in the year 1873 for arrears of rent at a certain rate per 
biga. The defendant pleaded that the laqd had been held by him at an uniform rent for 
more than twenty years, and thi.s contention was supported by liho Court. The plaintiff then 
gave the defendant notice of enhancement, and sued to rccovt^r rent for two years at the rate 
stated by the defendant, and for one yeir at an increased rate. To this sui^the defendant 
raised substantially the same defence. Held, that the decision in the previous suit was not a 
bar to the pre^pnt suit, there being two questions for consideration — one, whether there had 
been an uniform payment of rent for twenty years, and, if so , whether the presumption, 
which the law directs to be^rawn from an uniform payment of rent for twenty years, had been 
rebutted by the plaintiff ; neither of which questions was concluded by the previous decision, 

* Special Appeal No. 1915 of 1877, against the decree of A. J. B. Bainbridgc, Esq,, 
Judge of Zilla Moorshedabad, dated the 5th of June liB77, affirming tbe«decree of Baboo 
Bepro Dass Chatterjec, Munsif of Azeemgunge, dated the 15th March 1877. • 
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/ HILLS [ 1878 ] 

The plaintiff in the year 1873 sued the defendant for arrears of rent due on^ 
a certain jote, alleging that it was an ootbundee tenure, and that the defend- 
ant was liable to pay rent at the rate of Re. 1 for every b?ga found by 
measurement annually. The defendant, among other things, pleaded thg-t the 
}ote was a kaimoe tenure, and held by him at a uniform renfof !^s. 16 for 
more than twenty years, and this contention was supported by the Court. The 
plaintiff then gave tlio defendant notice of enhancement for increase of area 
found by meaaureniont and holding below the prevailing rates, ant^ now sued to 
recover rent for two years at the rate of Ra. 16 , and foi» one rear at an 
[ 790 ] increased rate upon a larger area. The defendant made substantially 
the same defence as in the previous suit. TheCt:A3rt of First Instance decided 
that the judgment in the first suit was no bar to the institution of the second 
suit, and held on the facts that the plaintiff had failed to establish a riglit to 
enhancement of rent fur tlie year claimed, hut gave the plaintiff a decree for 
arrears of rent for the three >ear8 at the rate of rent which, according to the 
admission of the defendant, the land had hitherto been liable. The liower 
.\])l)ellat^ Court reversed the decision, on the ground that the ju'esent suit was 
n\s jUihenia. The plaintiff' a])pealed to the High Court. 

, Raboo Goorooflafi Bnnerjae for the A])pollant. 

Maboo liipro Das Mookorjea for the Respondent. • 

•The judgment of the Court was delivered by 

Markby, J. — We tliink that there must he a remand in tliis case. There 
wero two questions for consideration : one was whether there had been an 
uniform payment of rent for twenty years, and, if so, whether the presump- 
tion which the law directs to he drawn from an uniform payment of rent for 
twenty years had been rebutted by tlie plaintiff. Tlie previous decision is 
not conclusive uiion either of these two points. One of these questions was not 
and could not be gone into in the previous suit. It has nothing wluftever to 
do with the former case whether the landlord received different rates of rent at 
some earlier poiiod. No doubt the Court in that former case did express an 
opinion that, for twenty years, rent had been paid at an uniform rate: but even 
tligfl was not a question in issue in the former suit, and in such a manner 
as to make the decision in the former suit conclusive uf.oi^ that point. The 
District Judge will have to consider the case upon the jpvidenco on the record, 
and (tetermine whether o»- not he agrees with the Munsif, wlio has found in 
favour of the defendant, that this is a tenure the rent of which cannot be 
enhanced. « 

• Case, revianded. 


. • NOTES. 

[ RES.JUD1CATA- RENT DECREE— 

The finality of the rent decree as rogird.s title or r.ite of rent will depend on the facts of 
the case, whether these were fib illy determined in the first suit or not ; — sec (1879) 4 C.L.R., 
443 and *2 C. W. N., ccriii and (1897) 4 C. W. N.. 43. 1(51; (1893) 21 Cal., 236 ; (1890) 

19 Cal., 656.] • • 
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[791] The 23rd May, 1878. 

Present : 

Mr. .Justice R. C. Mitter and Mr. Justice Maclean. 


* Rrojendro Coomar Ray and others Plaintiffs 

versuH 

Bakhal Ghunder Ray and others Defendants. 


Limitation — Arrearn of R'-ent —Pendmcy of Enhancement Suit — Bengal 
Act VIII of 1869, s. 29. 

i sued for uahancbinont of reiiL of certain land'* for a specified year. On the dismissal 
Qf this sHiit A, more than five \ears after the rent fell due, sued for arrears of rent for tjio 
amc year. Held, that was not cntitlod to deduct the time occupied in the conduct of his 
enhanooment suit from the period which clap-ied since the rent first fell due in order to bring 
his case within the period of limitation prescribed for such last -mentioned suits b'y s. 29 of 
Bengal Act VIII of 1869. 

This was a suit for arrears of root for the year 1276, B.S. (1869-1870)'. 
The plaint was'filed on the 19th January IH76, and alleged that the plaintiffs 
had previously, on the 24tli Assar 1277, B.S. (7th July 1870), sued the defend- 
ants for arrears of rent for the same lands and the same yeai (1869-1870), 
but at an enhanced rate; and that such suit had been finally dismissed by the 
High Court on the 2tid of June 1873, on the ground that the notice given by 
the plaintiff was illegal. On these facts the plaintiUs contended that the 
ordinary law of limitation did not apply, and that in calculating the period of 
limitation he was entitled to exclude the period during which his enhance- 
ment svit was pending. The defendants pleaded limitation, and denied the 
plaintiffs’ right to make any such deduction. 

The Court of First Instance, on the principle alleged to have been laid down 
by the following decided cases —Ranee Suniomoijec v. ShoHhec Mokec Hiinnonia 
(il W. R., P. C., 5); Eshan Clkiindcr liny v. Kliyali A'isanoolah (16 W.R., 'i^l) ; 
Dindayal Ptiram\nik v, Radka Kishori Debt (8 B. L. R., 536: s. U., 17 \V. R, 
415) Mohn^h Olihnder Chakladar v. Gungamoncc. Dossre *(18 W. R., 59i: 
Hnronath Nath Roy \]liowdhnj v. Golurk Nath Ckuwdhni (19 W. R., 18) — 
[792] was of opinion that the plaintiffs’ suit was not barred by limitation, 
and gave them a decree for the amount claimed. The Lower .\ppellate Court 
reversed the decision of the Court below on the ground th.at the ijlaintiffs’ 
enhancement suit in no way alfectod their right to sue for arrear-^ of rent. 
Such suit might have been brought at any tiinO'Within the period fixed by s. 29 
of Beng. Act VIII of 1869. The plaintiffs having failed to do this, their suit 
was barred, and the plaintiffs thereupon appealed to the High Court. 

Baboo Doorga Mohun Dass and Baboo Srecnath^D'iss for the apficllants. 

Baboo Mohefih Ghunder Ghowclhry and Baboo Kah Mohun Dass for the 
raopondents. " 

The jud^mont of the Court was delivered l)y 

Mittesp, J. - In this case we think that the Lower Appellate Court has 
taken a. correct view of the law of limitation applicable to the facts about 
which there is no diSpute betw'een tlie partitas. 

* Special Appeal, No. 2189 of J87G, against tbo decree of 13.i))oo Bhngwiiii Ghunder Sen, 
Subordinate Judge of Zilla Backotgungo, dated the 26th July 1876, reversing the decree of 
Baboo Kadar Nath Mozumdar, Third Miin«sif of Btiriaali' dated the 24th April 1876. ^ 
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* *> 

The rent claimed is of the year 1276 (1869-1870), and the present suit has. 
been brought in Magh 1282 (January 1876), so that if the rent claimed became 
due in the year 1276 (1869-1870), the present suit not having 'been brought 
within three years from the last day oi that year, is clearly barred under s. 29 
of the Rent Act. -> 

It has been said that it did not become due in that year, because in 1275 
(1868-1869) a notice for enhancing the rent of the defendants’ tenure was issued, 
and a suit tor the recovery of enhanced rent mentioned in the aforesaid notice 
was brought in Assar 1277 (July 1870) ; that this suit was finally decided against 
the plaintiffs by the High Court on tiie 19th Jaist 1280 (2nd June 1873). * The 
plaintiffs’ contention is, that the rent of the year "1276 (1869-1870) at the old 
admitted rate became due on the dismissal of the enhancement suit. We do 
not think that this contention is correct. It is clear that, notwithstanding the 
notice of enhancement, the plaintiffs, if they chose to do so, could have 
successfully sued the defendants in [793j the year 127? (1870), and recovered 
the rent claimed in this suit. Therefore, it follows that the rent claimed in 
this casfi became due in 1276 (1869-1870). 

The decision of the Lower Appellate Court is correct, and the special 
appeal is accordingly dismissed with costs. 

A p^cm I dmnissed. 


NOTES. 

(LIMITATION -PENDENCY OF SUIT. 

1. This case ib similar to that reported in (1908) 27 Mad., 148 ; 8 C. W. N.,1. P.C., where 

the fliiim for arrears of rent for a year in a suit for enhancement of rent, which was 
ultimati'lv decreed, being dismissed on the ground that it was premature, the 
pendenev of tin* suit saved limitation. See also (1877) .‘t Cal., (5 and (1878) 3 Cal., 817, 
which was alhnned by the J^rivv Council in (1882) 8 Cal., 255. 

2. The general principle has been re statfxi thus by tlio JVivv Council in (1903) 27 Mad., 

113 overruling (1891) 19 Mad., 21, whore the pondoney of a suit for acceptance of 
pottah wa^ lield to save limitation . — 

“ Tlie point of time fronr whi<;h, iindor the Ijimitatioii Act, the period of limitation is 
to run IS iliat at winch the -irrear became due. In nio-.t eases no doubt the point 
of time lit will, h rent becomes duo is the close of the period in respect of which 
it is to be paid, But this is not neeepsarily alwav.s t)u'4t*iise in India and the 
ramilatjiou Act is an Act for all India, /jeijttilation mvusioin or express contract 
or the 'ipeciat ciicunista'ncrs oj anp case may nniLe rritit boeome due at. a ]i(»intof 
time din'eront from the elosi* of the p ‘nod in n'spoet of whicli it is to bo paid. 
The ea'.f* of Mussnmat Ilanee Stinin Mnyee v ShosUee Mnkliee liurmnnin, (1808) 
12 M. 1. A , 244 heard before tins Board is an example of a suit for rent, 
governed bv a law of limitation suhstantiallv the same as that now bi*fore 
their fjonKlnps in which the date at which the rent br‘c;:iini* duo was hi'ld to bo 
an entirely different date from the close of the period in res])L‘et of which that 
rent was p.ivable. Tile ob)ect of a Limitation Act is presumably to compel 
people who have Jictionablo claims t > .sue upon them with due promptitude or to 
lorfeit Ihf right to do so at all. lii sueli an .Vet the f.\lling duo of rent naturalh 
menus the falling due of an astjert lined rent which the tenant is under an 
tililigalioii to pay mit which the l.indlord c in claim, and, if neees.sary, sue for.”] 


1 CAL.— 15o 
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[3 Cal. 798] 

The loth April, 1878. 

Present : 

^ Mr. Justice Jackson and‘Mr. Justice Tottp:nham. 


*' Pefcambar Baboo and another Plaintiffs 

o vfirsus 

Nilinbny Singli Deo and others Defendants. ' 


Limitation — ii rant in lien of mam te nance — Rujht io resume.. 

Although a grant of a mokurrart lease in lieu of inairiteiianco may be rcsnmablo by tlio 
grantor and his heirs, vet, if the grantor or any of hit; hueoessors receives di.stmct notice of^a 
claim on the part of the (^antoe to hold m perpeiuitv stud not subject to resumption, and 
allows twelve years to go In without coiitestnig such claims, ho (such grantor or successor) 
will bo barred for the time of his own enjen iiient. 

This was a suit Instituted bv the plaintiff as talookdar of Belouja, Piii- 
gunna Khaspul, under the defendant NilmonYHingh, Raja of Chnckla Panclikote,* 
to recover khas possession of Mouza Kururya, in Pargunna Khaspul, from the 
defendants (other than the defendant Nilmony Singh). These defendants 
alleged that a permanent mokiirrari settlement of the entire Meuza Kururya 
had been granted long ago at a fixed annual rental, not subject bo abatement or 
enhancement, to their great-grandfather, Anunta LalStskur Baboo, by the then 
Rajaof Chuckla Panclikote, who was his brother-in-law (wife's sister's husband) : 
that this grant had been confirmed to their grandfather, Shohun Sekur Baboo, 
by a sanad given about the year 1802 by the then Rajaof Chuckla Panchkote ; 
that they and their predecessors had over since remained in possession of 
Mouza Kururya upon the terms of the original grant; and that the suit of the 
plaintifi wafi now barred by limitation. The defendant Nilmony Singh supported 
the claim of the plaintiff, and pleaded that the grant to the ancestor of the other 
defendants [794] having been a grant in lion of maintenance was, like^dl 
grants in lieu of maintenance, resumahle at tlie will and pleasure of the Raja 
of Chuckla Panefikote. In support of the defendants' plea of limitation 
evidence was given that, in a suit instituted some time previous to the 3rd of 
August 1862, by the then talookdar of the village against these defendants, 
these defendants had succeeded in making out their right to hold the mouza 
as a mokurrari holding at the annual rent of Rs. 132, and ©o more. It also 
appieared that on failing to obtain an enhancement of the rent payable hy these 
defendants, the then talookdar had, on the 3rd of August, 1862, sued the then 
Raja of Chuckla Panclikote, upon the ground that the then defendants having 
set up and proved their right to hold the mouza at a mokurrari rent of Rs. 132, 
his (the Raja's) assurances in respect of the gross rental of the talook had proved 
unfounded to that extent, and that the talookdar was consequently entitled to a 
corresponding reduction of the talook rent paid by him ; and that.the talookdar 
hall succeeded in this suit. The Court of First Instance made a decree in 
favour of the plaintiff, being of opinion that the allegation of the defendants 
in the suit «bet ween them and the talookdar that their iiolding was a mokur- 
rari one was not necessarily a setting up of a title adverse to the Baja, 
as the word khorposhf or maintenance, was superadded to whatever was said 
about mokurrari, so as to leave it to he supposed that the tenure was only 

* Regular A])peai, No. 157 of 1875, against a decree^ of Major E. 'f . ^alcott, Assistant 
Gommissioiier of Zilla Manbhoom, dated 13th March 187G. • 
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inokurrari because the tenifire was a maintenance grant. It might be “ mokur- 
rari and kaimi ” so long as the grant in lieu of maintenance continued, 
and yet came to an en<J on the resumption of the grant. From tills decree the 
defendants other tlian Nilrnony Singh jvppealed. 

Baboo Troylnck Nath Hitter for the Apiiellants. 

Baboo Mohini Hohnn lion, 'Q'^hoo lihoirani Churn Daft and Tiffboo (iolap 
Chundor Sircar for the Respondents. 

The judgment of the Court was delivered by 

Jackson, J. — It appears to us that the docision^of the Court below on the 
issue of limitation is erroneous. It appears that [795 j in July 1865 a 
suit was brought by a person, who was tlien talookdar, against the defend- 
ants for arrears of rent, and in the plaint in that suit it was recited that 
previously this talookdar had sued the zemindar for a reduction of the talook 
resiit on the ground that the present defendants had alleged their rent to 
be mokuiTari, Ks. 182, whereas the talook rent had been assessed on the 
allegation of the zemindar that the rent was higher. That is the account 
given in the iudgment of the Court below, and we understand what took place 
vifas this. The iirevious talookdar there spoken of had, in the first instance, 
sued tlieso defendants for rent at a rate higluir than Rs. 182, ar^ii tlieso defend- 
ants •had then made out their right to hold the inokurrari at Rs. 182, and no 
more ; tliereupon the talookdar, being defeated, sued tlic superior hindloid upon 
the ground that the defendants having set up and proved their right to hold the 
inokurrari at Ks. 132, his assurances in respect of the assets of the estate had 
proved unfounded to that extent, and it seems that reduction of their rent was 
accordingly allowed. Now, in that way it was not merely a sotting ui>»of the 
mokurrari, hut it was set up in sucli a manner as affected the raja zemindar 
with a loss pro ianio of his rent inconsequence of this mokurrari. ^It was 
manifestly, we think, such an allegation as put upon the raja the necessity of 
attaching this mokurrari within tw’elve years. The Court below seems to tliink 
that the mokurrari in its fullest sense was not pleaded, because the tenure was 
described as one granted for maintenance. That seems to me merely to indicate ' 
the origin of tlie grant, and does notaiiiount to any real diffcr^ce in the natme 
of it. • * 

Ilien it is said that, by the custom of this raj, grants for maintenance by 
the raja of the time being are liable to revocation at the instance and at the 
discretion of succeeding rajas, and this contention no doubt is suppprted by a 
decision of the Judicial Committee of the Privy Council in the case of Anund 
Lai Siiirjh Deo v, Maharqia Gurrood Narayun Deo Bahadur (5 Moo. J. A., 82). 
*But 1 think it clear that if the tight of rcsumiition exists in such cases at the 
option of each raja at the time of his succession, [796] and if he has notice of 
a claim to hold such mokurrari, find allows twelve years to go by without 
taking steps to get rid of it, lie at least is barred for tlie time of his enjoyment. 
That being so, it appears to me that limitation barred the present suit, and 
that it ought -to have been dismissed. The judgment of the Court below is 
reversed with costs. 

Appeal allowed, 

NOTES. • 

•(LIIIITJITION— TENANT— ADVERSE POSSEClblON. 

3. This decision nfipcars to bo in^ conflict with the Privy CounciP.s decision in (1899) 27 
•Cal., 186 t. C. where the facts were very similar. 
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2. Even tfie fact of receipt of rent under Oie old potta was bold (of its own force) not to 
confer better interest than tenancy-at-will ; " on bis accession, Sir Persbad Singh 
might havo resumed the mou^t^ or have made a fresti^grant either on the terms of 
' the pottah or otherwise, or have allowed Ram Golam to remain in possession 

paying a rent But as the pottah was void as against him and not voidable 
only, the mere receipt of rent by him though of the same amount as that fixed 
by the pottah would not have the effect of confirming the pottah in its entirety. 
If matters rested there, there could be tw doubt that whatei^er was the interest which 
the poUQ^h purported to grant. Ram Golam v^as in fact a mere tenant- at-will of the 
Maharajah, and could not set up the pottah against him, except for the purpose 
of showing the amoiLTTt of his rent ” : — ibid. 

8. From other circumstances, a life tenancy was inferred in the case, and it was also 
held that a tenant during his tenancy cannot by adverse possession enlarge the 
duration of his tenancy. On this point^sce (1902) 29 Mad*i 507. ^ 

4, This decision of S Cal., 798 is also oppo.sod to the Privy Council deci.sion in (1886) J2 
Cal., 484 reversing 9 Cal., 41 1 in which this case was cited, and was thereby presumably 
brought to the notice of their Lordships.] 


[8 Cal. 796] 

PKJVY COUNCIL. 


The 23rd, 27th, 2^th and 20th November, lb77. 

PllE.SKNT : 

Sir J. \V. Colvile, Sir B. Peacock, Sir M. E. Smith and 
Sir K. P. Collier. 


Rudlia Proshad Singhf Plaintiff 

versus 

Ram Coomar Singh and others.... Defendants 


Radha Proshad Singh Plaintiff 

versus 

The Collector of Shahabad Defendant. * 


[ 1 C. L. R. 269) 

[On Appeal from the flnjk Court of Judicature at Fort William in Bengal.] 
Diliiviatfid Lands — Adierse Possession — Doctrine in Lopez's Case. 

The doctrine in Lopez's Case^ that diliiviated lands, re-forming on their old site, remain 
the property of their original owner, does not apply to lands in which after their re-formation 
an indefeasible title has been acquired by long adverse possession, or otherwise. 

Where a plaintiff relies on an alleged adverse possession of lands for more than twelve 
years after their re-formation, the question to be decided is whether be has had such possession 
for twelve years. 

These were appeal from a decision of a Division Bench of the Calcutta 
High Court, dated the lObh June 1874, which reversed a decision of the Judge 
of Shahabad of the 29th July 1872. 

* L<^z V. Muddun Mohun Thakoor, 18 Moo. I. A., 4C7 ; S. G. 5 B. L. B., S'21. 
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The suits in which these decisions were passed were two out of a number 
instituted by the father^ of the appellant to obtain possession with ipesne profits 
oi a tract of alluvial land in the Sbahabad district, which he claimed as belonging 
to hia estate named Nowrunga, and to which tlio several defendants laid claim 
as land.which bad re-formed on the site of land which hadPl^een submerged, and 
which before its submersion had belonged to them. 

[797] The decision of the Division Bench from which these appeals were 
brought will he found printed at pp. 23H — 245 of tiie 22nd volume of Sutherland’s 
Weekly Reporter. Pearlier judgments of the High Court in connection witlvthe 
same litigation will be found at pp. 389 -393 of thollth volume of Sutheriand, 
when the claim was field not to be barred by limitntion, and was remanded for 
trial on the merits; and at pp. 109 and 1 10 of the lOth volume of Sutherland, 
when, on the 28th June 1871, the oase was reTnaudod a second time for trial on 
the following issues : — 

“ First. — How long has the land now in dispute or its several parts been 
in existen'fee, and how was it formed ? 

“ Secimd. — When and how did the river recede to the north of the land, the 
subject of this suit ? When and how did the river cease to flow between these 
lands and the lands in Shahabad, which admittedly belong to the defendants’ 
estate ? 

“ Third. — Was tlie plaintiff in possession of the land claimed, or any, and 
what portion of it in 1265 ; and was he then, or at any other, and what time, 
and how, dispossessed by the defendants ? 

Fourth. — If the plaintiff’ had possession till 1265, or till dispossessed by 
the defendants, what was the nature of that possession, and when and how was 
it acquired ? And had it existed for more than twelve years ? ” 

The Judge of Shahabad, trying the cases on those issues, in the suit in 
which Ram Coomar Singh and otheJs were defendants, gave a decree in favour 
of the plaintiff' for a portfon only of the land claimed. In the other suit, in 
whi«h the Collector of Shahabad was made a defendant, the whole of the land 
claimed by the plaintiff was decreed to him. By the judgnjent of the High 
Court now appealed from, the decisions of the Judge of Shahabad were reversed 
and th^ plaintiff’s claim dismissed. 

In the appeal in Radha Proshad Snu/h v. Ram Coomar Sinqh and others 
(No. 50 of 1874), iMr. LeAth, Q.G., and Mr. Doipie appeared for the appellant, 
and Mr. Graham for the respondents. 

In the appeal in Raxlha Proshad Singh v. The Collectof of Shahabad 
(No. 57 of 1874), Mr.* Leith, Q.t)., and Mr. Doyne appeared for the appellant, 
and Mr. Coioie, Q.O., and Mr. Graham for the respondent. 

[798] The material facts of the case are fully stated in their Lordships* 
judgment, and which was delivered by 

B\f J. Wr Colvile. — The appeals of which their Lordships have now to 
dispose are those which the appellant has preferred in two out of seven suits 
instituted by him in order to recover a large quantity of alluvial land^lying now 
to the south of the Ganges, and accordingly transferred by order of the Govern- 
ment from the Zilla of Ghazeepore to that of ShahabaiJ. Notwithstanding 
the great vplume of the record, and the mimber of the proceedings contained in 
*it, the facts essential to the determination of these appeals may be brought 
within a narro^^ edibpass. It appears that, at the time of the perpetual settle- 
ment, the river Ganges was not only the boundary, as it is still, between the 
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*' two Zillas of Ghazeepore and Shahabad, but also the boundary between 
the jMouzar Nowrunga, belonging to the plaintiff’s ancestor on the left or 
northern, and a number of xnouzds on the right or southern, bank of the then 
channel of tiie river, which were settled with other proprietors. Immediately 
op the southern or Shahabad side of the river, and included in these ipouzas, 
was an ayea of low soft land, some six miles wide, favourable to the erratic 
habits of the Ganges, but bounded on the south by higher or harder land, 
which opposed itself to the further progress or invasion of the stream in that 
direction. The^ precise changes in the course of the river have been proved 
witli greater clearness than is usual in cases of this kind, and are delineated in 
what has been called thb'ameeri’s map No. 7. From this and from the 
evidence it appears that in the year 1839 the river occupied a position con- 
siderably to the south of that which it occupied at the date of the settlement, 
and now occupies ; that in 1844 it had travelled to an ascertained channel stjill 
further to the south, %,nd in 1857 had for some years leached its southernmost 
limit, vis.t the high or hard bank which has been referred to. It is, moreover, 
clearly shown that, towards tlie end of the rains of 1857, the river, when 
subsiding into its eoid-wcather channel, made a sudden change of that channel, 
intersecting the land to the north of its former course, and occupying the 
position designg.ted upon the arnoen’s [799] map as “ Bhagar 2.” Its course, 
liowever, in that channel was not permanent ; for, either by sudden chan^ie or 
by gradual recession, it travelled still further to tlie north until it returned to 
the bed from which it is supposed to hav^e started at some time after the date 
of the perpetual settlement, being that which it occupied when the decrees 
under appeal were made. 

• 

Upon the sudden change of 1857-58, different persons, claiming to be the 
owners of some of the villages which had before been diluviated, seem to have 
taken possession of tlie land re-formed upon the sites of their old villages, so far 
as it was then south of the new channel of the Ganges. And when the river 
w'ent further back, their Lordships presume that other persons similarly claim- 
ed and took possession of the additional land that had then become sou|;h of 
the Ganges. The result was that, after some discussion between the authori- 
ties of the two ziSflas, a thakbust was made by the revenue officers of Shahabad 
in 1B64, which apportioned the whole of this disputed land, as re-formation on 
the sites of tlie ancient villages, among the x’epresentativos of the persons with 
whom those villages had originally been settled ; and confirmed tlieir possession 
of the plots allotted to them. Between 1858 and this thakbust of 1864 there 
had Iwen various proceedings before the revenue officers of* Zilla Ghazeepore, 
at the inatande of the plaintiff as owner of Nowrunga, under Act I of 1847 ; 
but to these it is now unnecessary to advert, After the thakbust of 1864, the 
plaintiff brought one suit against all the claimants of the disputed land. That 
was dismissed as improperly framed. He then instituted the different suits, 
with two of which their Lordships have now to deal. Thege it will be con- 
venient to call suit No. 2 and suit No. 6, distinguishing them by the numbers 
thereby the lots claimed in them respectively are described on fnap No. 7. 2, 
rather than by the numbers which the suits themselves bore in the Indian 
Oourt.^' J[800] It lies of course upon the plaintiff to prove in each a superior 
title in order to dispossess the defendants. 

* Suit No. 2 was that iu which Bam Goomar Singh and others were the respondents, 
and oozresponds with Appeal No. 50 of 1874. Suit No. 6 was that in which the Gidlecior of. 
Shahabad was^ respondent, and corresponds with Appeal No. 57 of 1874. In Suit No. 2 the 
plaintiff sought possession of the lands Pursownda asid Sohia. IxFsui^ No. 6 he sought 
possession of the Mouu Sreepore. • 
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Neither party originally put his case precisely in the form in which, after* 
tlie decision in Lopez's Case^' and the second remand of the suit^ by the High 
Court, it assumed. 

'y • 

.'[(heir Lordships propose to treat that second rematld as a new d^part^jire, 
and tlie commencement of the litigation upon which they have^ to form a 
judgment. And they may at once state that they cannot concur m the final 
judftment of the High Court in so far as that casts any doubt upomthe propriety 
of directing the third and fourth of the issues for the trial of whicli the suits 
were remanded. The doctrine in Lopez's Case" was doubtless in favour of the 
defendants in both suits ; and if they had in no \v'a\ lost their rights, woiJldgive 
them a title to the land re-formed upon sites identiiied by the thakbust proceed- 
ings of 1864 as within the boundaries of their original mouzas, which would 
prima facie override a title founded on the principle of the acquisition of that 
land by the proprietor of the northern bank of the (lunges by means of gradual 
accretion. 'Their Lordships conceive, however, that tlie doctrine in Lopez's 
Case' cflnnot be taken to apply to land in which, by long adverse possession or 
otherwise, another party has acquired an indefeasible title. In the present 
^uits the plaintiff relies on an alleged adverse i)ossession for more tiiaii twelve 
years of the lauds af:.er their re-forination ; and therefore the^eal i)oint to bo 
decided in the suits was whether a title had been thus acquired by the plaintiff, 
the proprietor of inouza Nowrunga. 

Now, for the purpose of considering this, which seems to he the only 
material issue, it will bo convenient to travel, as the river originally did, from 
the north to the south. Their Lordships consider that the point to be deter- 
mined is whether in 1857 such a new’^ title existed as to all or any of tlie lands 
in dispute, because they think it is clearly proved that the change of the river 
in 1857-58 was a sudden change, which left the riglits of the parties* as they 
then existed unaffected thereby. The nature of tlie change in 1861 is perhaps 
not so clearly [801] proved. Tlie Zilla Judge certainly found that to have 
been also a sudden change ; for he says that the river began to leave tiio channel 
in^vhich it had gone from 1858, in 1267 F. or 1860, and in 1268 F. was found 
in the place in which it now^ is — a state of things which implies suddenness of 
change. Moreover, the evidence on tlie wdiole preponderates in favour of this 
last change having been also a sudden change. Their Lordships, however, do 
not tiiink it very material to find one way or the other upon that point, because 
oven if the river had receded from the channel, marked as Bhagur gradualL 
to the place which it now’ occupies,-— if it had passed, for instance, over Monza 
Sreepore, submerging that mouza again ; the submergence and re-appearance 
of the land both takipg place within the three years, — if tliat were so, and the 
question was, who was entitled to the re-formation of the mouzaupon that site 
of Sreepore, upon this second re-appearance, their Lordships conceive that, 
according to the strict doctrine in Lopez's Case,' if the plaintiff had previously 
to 1857 acquired the proprietorship of that land, it would be he and not the 
original ownor of Sreepore who would be entitled to claim the benefit of tl^at 
doctrine. 

Then going back to the application of the principle which hasbfeen already 
laid down to the lands in dispute in this case, their Lordships have to consider 
first whether the plaintiff had or ba^ not in 1857 ^acquired such a title 
as has been described to the land north of the river as it ran in the year 
1839 ; a nd they tfiink that upo n the evidence there can be na doubt be had 

* * Lopez V. Mvddun Mohun Thakoor, 1$ Moo. I. A., 467 ; S. C., 5 L. B., 521. 
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'^uch a title. They rely raainly upon the thakbust proceedings of that year. 
It appears to ^hem clear upon those proceedings and the maps embodied in them, 
tliat the land, down to the north part of the river as it existed in 1889, was then 
‘measured as belonging to Nowrunga, and in possession of the plaintiff's ances- 
tor/, that'^jhe greater part of that land was laid out field by field as land which 
had been gained by accretion at that time : and that although there was a 
small portion which is described in the thakbust maps as “ registran or sand,” 
that too was^'measured into Mouza Nowrunga and the Zilla of Ghazee-[8023 
poore. No objection or claim seems then to have been preferred on the 
part of any proprietor on the Shahahad aide of the river. And it is clear that 
the pRiintirf and his ancestors wore afterwards, and up to 1857 or 1858 in 
possession of this land ; that is, for a period of about eighteen yeara. 

The whole of the land in dispute in Suit No. G falls within the boundaries 
of Nowrunga as thus defined in 1839. In that suit it has been attempted at 
the bar to raise some contention on the supposed effect of the confiscation of 
Koer Singh's estate, of which Moii/a Sroepore once formed part. Bui. that is 
a point that never sef^ns to have been raised in the Court below ; and, so far as 
their Lordships can see, there can be no ground for the contention. It seems 
to them that the whole of this lot must have been diluviated, and that, when 
left dry as the rfver recoded still further, it was assumed to have become by 
accretion part of Nowrunga. lb was measured as such in 1839 ; and if the 
second change of the river in 1861 was a sudden change, that land has ever 
since 1839 been dry land, and was up to 1861 in the possession of the plaintiff. 
Again, if the changes in the course of the river between 1858 and 1861 were 
not sudden, but gradual, the subsequent diluviabion and re-appearance of the 
land could not, as has already been stated, defeat the title to the site whicli the 
plaintifi had gained before 1858. These considerations suffice to dispose of the 
appeal ifi Suit No. 6. 

With respect bo the appeal first hoard, that in the Suit No. 2, the case is 
different. In order to substantiate the whole of the plaintiff's claim, it would 
be necessary to show* that in 1858 be had been in possession of this land alirvsb 
up to the extreme southern boundary for more than twelve years. Now their 
Lordships have feic no hesitation in concurring with both the Courts in so far 
as they have found that no such title was established to land beyond the course 
of the river in 1844. There is no clear evidence how, or in what particular year, 
that land accreted ; and it is impossible to say that there has been a possession 
for twelve ^i^ears, or any possession that wmuld be sufficient to defeat what is 
primd facie the superior title of the defendants. Their Lordships have had more 
doubt as to the land lying between what was the norM^ern bank of the river in 
[803] 1839 and that which was its northern bank in 1844 ; but even if they 
had been disposed to agree with the Zilla Judge in respect of this land, they 
could not have concurred in his judgment in so far as it gives to the plaintiff 
the bed of the river as it existed in 1844, and carries his boundary up to what 
was then the southern bank of the river. Although in the case of a wandering 
aisd navigable stroaui like this, the bed of the river may be said temporarily to 
belong to the public domain, that state of things exists only while the water 
continues run over the ground ; and it clearly appears on the face of the 
thakbus.t map of Mouza Sohia, which was made in the course of the survey of 
1844 {and these proceedings are the strongest evidence, such as it is, which the 
plaintiff has given of his possession of the land now in question), that some land 
which had onoe formed part of that mouza was then on the northern bank of 
the river, and* consequently that the ground over which the ^ivor then ran had 
also been part of Sohia ; and if this be so, when the bed of the river bOOame 


1240 



RAM COOMAR SINGH fl6^7] 


S CiU, 8M 


dry, the right of the defendants to the new formation on that site would 
attach, and there is no proof of a length of possession of that 7 e-formation 
which would defeat their title. 

T|;6 point upon which their Lordships have felt greater difficulty is whether 
there was not sufficient proof of possession for twelve years on the jjart of the 
plaintiff of the land up to the northern bank of the river as it ran in 1844. It 
has been argued that the thakliust proceedings of 1841-4o were at# strong to 
prove the possession of the plaintiff or his ancestor of the land north of ^the 
river as it then ran, as were those of 1839 to prove. his possession of the land 
within the boundary then laid down, up to tiie lino of tlio river in 1839. Their 
Lordships, however, do not think that this is so. The later thakbust proceedings 
related to Mouza Sohia, and were made in Shahabad, and the river was tlien 
the boundary not only of the Zillah of Shahabad, but also of two provinces 
under distinct Clovernments, viz., the North-West Provnices and the Lower 
Provinces of Bengal. The authorities of Shahabad presumably had no autho- 
rity to caVry their thakbust beyond the southern bank of the river as it then 
ran. Again, upon the face of the thakbust map is the statement already referred 
tq, wherein, after mentioning [804] that the entire area of Sohia had been 2,451 
bigas, but that out of that only 400 bigas existed wliich were .under cultiva- 
tion, ^(fehat being, as their Lordships understand, the portion of Sohia that was 
then on the south side of the river,) it is stated : “ The remaining land” — 
that is, 2,051 bigas— “ was washed away by the Ganges, and has now accreted 
“ on the north side of the river Ganges in a small quantity, and consists of 
“ sand ” Therefore that which was out of the bed of the river on the northern 
hank, seems to have then been, according to this statement, waste uncultivated 
land, over which no acta of ownersiiip had been exorcised, and in which the 
possession or the right of the plaintiff bad been positivel> affirmed by no 
measurement on the other side of the river. The doubt their Lordships have 
had is whetlier tliere was not other evidence from which it might bo properly 
inferred that cultivation had aftei wards been extended and acts of ownership 
exercised over this land by the plaintiff' between 1845 and 1857, without 
question, so as to establish an adverse possession of it as against the defendants 
for twelve years. But, upon the whole, looking to the uncertainty of the 
general evidence as*to this .strip of lanrl ; to the not verv clear finding of the 
Zilla Judge regarding it; and to the fact that much better evidence as to 
paycnent of the rent and the like might have been given than was given, 
they have come to the conclusion that they have not sufficient/ grounds 
before them for disturbing the finding of the High Court upon this part of 
the case. The plaintiff, therefoi’e, must be taken to have failed to have made 
out a sufficient title to any landVhich was not north of the river as it ran in 

1839. 

The result is, that in Suit No. 6, in which all the land claimed lies above 
the line of 1839, their Lordships must humbly advise her Majesty to reverse 
the decision of the High Court in that suit, and to affirm the decision of the 
Zilla Judge, with the costs of the appeal in the High Court. When they deli- 
vered judgment they proposed to advise Her Majesty to dismiss the appeal! 
and to affirm the decision of the High Court in Suit No. 2, inasmuch as they 
then understood that all the land claimed in that suit lay below the line of 
1839. It liaving, however, been brought to their notice, be^re the report was 
£8)i] drawn up, that, notwithstanding thd statement of the Zilla Judge to 
the effect that no p^t of the land north of that line was in question in the suit, 
the maps which %ve in evidence fti the cause, and particularly the ameen’s map 
No. 7. Z. afford ground for believing that a suiall portion of the land claimed, 
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* bOing part of that in the possession of the defendants as their Mouza Flursowndat 
is, in fact, above the line of 1839, the order which their Lordships will recom- 
mend Her Majesty to make in this suit is. that the decree of the High Court be 
“ varied, by declaring that the plaintiff is entitled to recover, and ordering that 
*‘he do recover, so much (if any) of the land claimed by him in this suit •as lies 
to the i^orth of the line delineated in the ameen's map No. 7. 2, as the 
“ northern bank of the river Ganges in the year 1839 ; the amount (if any) of 
such land ^o be ascertained, in case of dispute, by proceedings in execution ; 
** hi^; that in. all other respects the decree of the High Court be affirmed." 
This order seems to the^. Lordships calculated to assure to the plaintiff, 
with the least risk of future litigation, that to which he may be entitled 
upon the principle laid down by them in their judgment- But. considering the 
manner in which the question concerning this, at most inconsiderable, portion 
of the land in dispute has been brought before them, they do not think it would 
be right to make any order touching the mesne profits of what may be recovered, 
or to vary the decree of the High Court as to the costs oi the litigation. . They 
think also that the plaintiff ought to pay the costs of the appeal to Her Majesty 
in this suit. The respondents in Suit No. 6 must pay the costs of the appeal in 
that suit. 

• In Appeal No. 50 of 1874. 

Agents for the Appellant : Messrs. Burton, Yeates and Hart. 

Agents for the Respondents : Messrs Hmderaon and Co. 

In Appeal No. 57 of 1874. 

Agents for the Appellant : Messrs. Burton, Yeates and Hart, 

Agents for the Respondent : Messrs. Lawford and Waterhouse. 
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NOTES. 


THE HEADNOTE- 

The heifldnote is defective, Tbio case in an authority for the following propositions 

1. Land re-forming on identifiable original site belongs to the owner of .site previously 
to submergence {Lopez' a case, 13 M. 1. A., 467) and a third person will be the owner 
within this mile who previous/^ to the submergence, •find acquired an indefeoMble 
title by adverse possession or otberwi.se (3 Gal., 796 at 800f. ^ 

N. B.— 'Of the two appeals disposed of in this decision, No. 2 illustrates the original role 
and No. 6 the extended meaning of oioner. 

^ 2. In such a case as is last mentioned, oven the subse<iuent suhmorgenoe and reappear- 
ance does not affect the question of ownership, which continues to be in that 
person (S Cal., 796 at 801). 

3. Once ownership and possession down lo the diluviation is established, the party 

olgiming the land on its reappearance by adverse possession should prove the facta 

constituting such possession (S Cal., 796 at 803). 

4 . Submeigenoe dasting only for a period short of the prescriptive period is an immaterial 

fact in the case of such owner (3 tlal., 796 at 801, 602). , 

6. Although <D the case of a navigable stream the bed of the river may be said tempora- 

rily to belong to the public domain, that state of things exists enly while the water 

continues to run over the ground (3 Cal.*, 7^ at 808). * 

• ^ 
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II. OVHMlSHIP OF RE-FORMED LEND EHD EDySRBB F088EF8I0R— 

This case should be studied with 29 Cal., 615. o 

The doctrine of continuity of poBBession^iu favour of him who is the owner (by what- 
ever tith' he might have become ao) has been re-affirmed by the Priv;|^Council and the cohverse 
of it alaft, laid down and illustrated in Secretary of State v. Krishnamoni Oupta (lOOS) 29 CAL., 
918 P. C. ^ 

1. The owner on re-formation, by mistake as to his rights, took lease from the Government 

who claimed to be the owner. In respect of lands where this state of thftigs continued, 

(а) for the prescriptive period, the real owner's title became barred and extinguisl^d : — 

ibid. .-j 

(б) for a period less Ikon the prescriptive period, where the lands again submerged and 
reappeared, the real owner did not lose the same b\ prescription (when his 

« claim was within ivm^after re-appearance, but beyond it from the submergence) ; — 
ibid. ^ 

2. Thus, 8 Cal , 796 dealt with the case of the title having become perfect by adverse 

possession when the submergence took pla<‘e. 29 Cal., 818 dealt with the case of the 
title not having perfected then. 

3. The following important doctrines were laid down there ’ 

{a) “ The possession of the Government (disseisor) was in fact determined by the submer- 

. gence of the land which then became derelict : and so long as^it remained in that 
state no title conld be acquired against the true owner.”- (29 Cal., 536). 

(6) “ Their Lordships cannot agree in the view that the po.sscssion of the trespsssor 
would continue until the true owner resumed possession.** On the contrary, 
they think that on the dispos.sessioii of the Government by ins major of the floods, 
the constructive possession of the land (if anywhere) was in the true owners. Vis 
major has the same effect as voluntary abandonment ” by the trespasiAir, over- 
ruling (1881) 7 Cal., 726. 

4. In a case like Appeal No. 2 reported here in 3 Cal., 790, the adverse possessipn should 
be e.stabli shed .from the date of last re-appearance, and the period under water and 
possession for the period prior to it will not count when the title by adverse posses- 
sion had not perfected 'before last submergence. 

The case of continuous dispossession by different trespassers should be distinguished 
from these cases of no dispossession through being under watqj. Such cases will be 
governed (prbbably) bv Perry v. Chssold (1907) A. C,, 78, and kimilsr cases. • 

III. Averse possession and onus— 

Presumption of continuance of previous ownership after re-appearance : — 9 C. N. N., 111. 
See also the notes to (1668) 9 Cal., 7M. F. B. in our ' L*AW RK PORTS’ RKPRINTS 
where this subject is dealt with in exten,so. 

lY. BED OF NAVIGABLE .l^IYERS— 

See the Notes to 16 Nlad., 369 and 6 B.L.R., 265 in our ‘ LAW REPORTS’ REPRINTS.] 
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[806] The IMh March and 13th April, 1373. 

* 

PipiSENT : 

■ SiK .L W. Colville, Sir B. PfeAC(X’K, Bir M. E. Smith, and 
'• - Sir E. P. Collier. 

Dorab Ally Khan.-.l....' Plaintill' 

o * versu»> 

The Executors of Kbajali Moheeoodoon Defendants. 

1. A. ii6::-.Suth. P. C. 819 ] 

[On Appeal from thalligh Court of Judicature at Fort William in Bengal. 1 
Sale by Sheriff under init of fieri facias Warranty. 

A writ of fieri foeias iKHUcd to the Sheriff authorizes him to foize the property (>f the 
execution -debtor which vies within his own territorial jurisdiction, and to pass the debtor’s 
title to it without warranting that title to be good. * 

But if the Sheriff acts ultra vires, «.</., if he seizes and sells proper t\ not within his 
jurisdiction, he cannot invoke the protection which the law gives him when acting withihhis 
jurisdiction, and he stands in the same position <i>s an ordinary person who has sold that 
which he had no title to .sell. 

Since there is not in India the difference between real and personal estate which obtains 
in England, and inov>jable and immoveable propcrt\ there, are alike capable of being seized 
and soldlindor a writ oi fieri facias, the res pons i bill fc> of the Sheriff in respect of sale in that 
countr> is governed by the law relating to chattel, rather than bv that relating t6 the sale of 
real estate, 

A Sheriff, who in hi.s official capacity seizes and sidls property . undertakes bv his conduct 
that he has legal authority to do so. When from his having acted bo\ und the territorial 
jurisdiction of the Court whose officer he is, the siilc becomes inoperative and ineffectual gjtho 
purchaser may have a case for relief as against the judgnient-eieditur, who has received the 
purchase- ruone> , if ii-should appear th<Lt the Sheriff has acted under hi.s autliurity ani b\ his 
express directions. 

In this case the Sheriff of Calcutta, to whom a writ of fieri facias had been 
issued by the High Court directing him to execute adeciee of the late Supreme 
Court, seizfcjd and sold landed property in a province not within the territorial 
jurisdiction of the said (Courts, and handed over the proceeds* of the sale to the 
judgment-creditor. The purchaser at the Sheriff’s sale, being afterwards evicted 
by the execution-debtor, brought an action for money hacTand receivedwigainst 
the judgment-creditor, under whose authority and by whose express direction he 
alleged that the Sheriff' had acted. The question of law raised in the case was 
as whetlier the plaint filed disclosed a good cause of action. The facts of the 
case and the judgments [807] of the Courts below dismissing the, action will be 
found set forth at pages 55 to 73 of the first volume of these reports. 

Mr. Leith, Q. C., and Mr. U. W. Arathoon for the Appellants. —The Courts 
below wer# wrong in holding that the plaint disclosed no cause of action. The 
sale by the Sheriff of land pointed out by the execution-creditor was a sale by the 
ymeciition -creditor himself. The Sheriff acted as his agent and under his special 
instructions. Opdh not being included in the places enumerated in the writ of 
and not being subject to the jurisdiction of the Mgh Court at Fort 
WiUfito, the si^le by the Sheriff of property in Oudh was ultra mres. That salh had 
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been judicially pronounced to be void,' and the plaintiff had been ousted. Under 
these eircunistanoos, he is entitled to have the price paid for the property at the 
Sheriff’s sale returned to him by the escecutionicreditor, to whom the Sheriff 
had paid it over. The purchase was made under a mistake. The Sherj^ff had no 
power "to sell, but all parties were under the belief that he had. Therti had been a 
failure of consideration. A Court* of Equity will interfere to rescind a contract 
when the vendor has no interest in the subject-matter at the timeqf sale, on the 
ground of mistake -////c/tcoc/c v. Giddings (4 Price, 135). B. Pkacock. — 

There the price had not been paid. * Does not the rule cavaal omptor apply 
here? Had the purchaser looked' at the wit, he w?)uld have seen that^t did 
not authori/i 0 the Sheriff to sell land in Oudh. Had that objection been taken 
at the time, a copy of the writ might have been sent to the Commissioner of 
Oudh, and the sale regularly made.] The nature of the proceedings gave no 
opportunity to purchasers to investigate title. If tlie ^noney had remained 
with the Sheriff, we might have sued him. [SiH B. Pkacock. — The Sheriff, in 
selling, gives no warranty of title. SIR R. CoLLlKK relerred to Sugden’s Vendors 
and Purchasers, 14th edn., ]). 459, as to eviction by a til.lt3;,to wliicli the cove- 
nants do not extend SlR M. SMITH. — The argument as to warranty goes on tlie 
rhles of the English law as to the sale of real propei ty, which would not apply 
in India.] There is a £808] distinction between the present 'case, where the 
sale*proceeds ni invitum under the direction of the officer of the Court, and the 
case of a sale between two private parties. Here the plaintiff could not }>rotect 
himself by enquiries into title, nor insist on covenants. The defendant might 
also be hold liable in tort having wrongfully put the Court in nSotion. 
iSlU K. COLLIKR. — All that he did was to point out Jands in Oudh ^ which 
were not covered 1)\ the writ J 

Mr. Cowic, Q. C. (with him Mr. iJoyiie and Mr, Graham) for the Respon- 
dents, supported the judgments of the lower Courts. Assuming the Sheriff to be 
merely the agent of the judgment-creditor, and the latter to ho in point of fact 
the vendor, the plaintiff had -no cause of action against liim oitlier in toit or on 
conJipact. There was no warranty of title. The j^rinciplecf^mx^ rmptor applied. 
By the bill of sale independent of Uie writ, the jdaintiff had, notice that the 
property was not ^’ithin the jurisdiction of the High Court. 'With that notice 
he vojpntarily i)aid the purchase-money. Moreover, he had enjoyed substantial 
possession, having field the jiroperty for more than two years ; so that in any 
case an account would have to be taken. As to the contention tliat the 
transaction had been brought about by mistake, if there was mistake, it was 
of law and not of fact. There was no averment in tlie plaint of mistake 
either of law or fact. lirii^IIiichcock v. (rtddiugs (4 Price, 135), cited for the 
appellant, the price had not been paid, and the facts in other respects bore 
no resemblance to those shown in thi!= case. 

Mr. Leith replied. 

Their Lordships took time to consider their judgment, which was 
delivered by * 

Sir J.W. Colvile. —This is an appeal against a decree of the Hif^ Court of 
Calcutta, sitting as a Court of Appeal, which, on the 23rd August 1875, 
afl&rmed the judgment of [809] Mr. Justice Phear, who, in the exercise of the 
original civil jurisdiction of the same Court, had, on the 22nd April 1875, 
'dismissed the appellant’s suit with costs. • « 

A o • 

Tte suit was instituted in December 1872 by the appellant, suing as executor 
of one Di^nut-ut-Dowlah, against Khajah Mcheeooddeep, who died after le»ve 
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to appeal had been given in India, and is represented by the present respond- 
ents. The case was tried in' India upon only the first and preliminary issue, 
viz., ivhethei^or not a good cause of action was disclosed in the plaint. It is, 
however^ conceded thAt the statements in the plaint may be taken to be si^pple- 
mented by^ and to include, any fact stated, or to be inferred by neo'essary 
implication from tlie written statement of the plaintiff, or the documents annexed 
to and filed with either that or the plaint itself. These are the Sheriff's bill of 
sale of the 9th October 1866 ; a petition of Dianut-ut-Dowlah to the Judicial 
Com'missioner of Oudh, an^the order thereon ; the will of Dianut-ut-Dowlah 
and the certificate granted td the plaintiff' as the executor named therein ; the 
writ of /?-, fa., dated the J8th June 1866; and the warrant of attorney to 
confess judgment in the action in which that writ was issued. For the trial 
of the issue, which is in the nature of a trial on demurrer, the facts stated or 
to be implied as above mentioned must he taken to be true. ^ 

What, tlien, are those facts ? Taken in chronological order, they are as 
follows: — In 1856, under the before-mentioned warrant of attorney, judgment 
was entered up in tiie late Supreme Court of Judicature at Fort William, at the 
suit of Khajah ^loheeooddeen (the defendant in this action), and one Boberl 
O’Dowda, who was only joined with him as co-plaintiff’ in order to give the 
Court jurisdiction, against Wazeer Khan and KImjah Abdoos Samut, for the 
purpose of securing the repayment of Company’s Rs. ^o.OOO, with interest, on 
the 23rd July 1856. In order bo enforce this judgment against Khajah Abdoos 
Samut, and the representatives of Wazeer Khan, who was then dead, a writ 
of /i. /"ij. was, on the IBth June 1866, directed to the Sheriff of Calcutta, 
commanding him to cause “ to be levied and made of the houses, lands, debts 
and other effects, moveable and immoveable, of the said defendants, within 
the provinces, districts, or countries of Bengal, Behar, and Orissa, or 
in the province or district of Benares, or in any other factories, districts, and 
places which then were annexed to and made subject to the presidency of 
Fort William in Bengal, by seizure, and if necessary by sale thereof,” a certain 
sum therein mentioned. The plaintiff’ alleged that this writ did not le^lly 
authorize the leN^'' of the sum in the writ mentioned by the seizure and sale of 
immoveable properties in Oudh; but that, nevertheless, thfe Sheriff, “by the 
authority of Khajah Moheoooddeen, the execution-creditor, and on the express 
instructions of his attorney, and professing to act under and by virtue of the 
said writ,’* on the 2nd and 20th days of August 1866, seized the right, title, and 
interest of Abdoos Samut and of Wazeer Khan, then in the hands of his heirs 
and representatives in a talook and premises within jibe province of Oudh, and 
put the property so seized up for sale on the 4th October in the same year ; 
that Dianut-ut-Dowlah became the purchaser of it for the sum of 26,000 
rupees ; and that the Sheriff afterwards executed to him the bill of sale of the 
9th October 1866, which is annexed to the plaint. He further alleged that, 
before the execution of the bill of sale, Dianut-ut-Dowlah paid the purohase- 
ononey to the Sheriff, who, about the 12th October 1866, paid. 6, 000 rupees, 
part thereof, to the attorney of the plaintiffs in the suit ; and on the 25th 
October 1^7 paid the balance of the purchase'tnoney, less his poundage and 
oharg6e,.to Moheeooddeen himself ; that the Sheriff, by his officer, put Dianut-ut- 
2>owlah into possession of tlie property, but that such delivery of possession was 
not legal or operative by the law thesi in force in Oudh, and that by that law the 
sale was wholly «inoperative/aud did not pass the right, title, and interest of the* 
judi^ont-debtorB or of any other person to Diaput-ut-DowlsIh ; that afterwards 
and nnder some proceedings which took place in the Courts in Oudh (thesnature 
whereof, exeept that they begai]^ with a prbbeeding instituted by Dianut-ut- 
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Dowlah himself for a partition, does not very clearly appear), the sale was pro-« 
nounoed null and void, and that thereupon, and in tlie month of August 1868, 
Dianut*ut< Dowlah wans removed from possession of the talook and premises. 
The plaintiff then admitted that Dianfft-ut-Dowlah, whilst in pi^ssessiom, bad 
made collections to the amount of [811} 10,937 rupees, ^)ut alleged l^at after 
payment of the Government revenue, collection, and law chargep, and other 
necessary outgoings, a balance of only Rs. 44G-6-9 remained in his hands, and ^ 
that such balance was the only profit, benefit, oi* advantage which he obtained 
from the purchase ; and then, after stating the death of Dianut-ut-D(^wlah 
on the 23rd .lune 1868, the title of the plaintiff ^ his executor, a demand by 
the plaintiff and a refusal by the defendant, tlfe plaint goes on to fay ; — 

** The plaintiff sues the defendant for the sum of 26,000 rupees for moneys had 
and received by the defendant for the use of the said Dinnut-ut-Dowlah.*' 

Mr. Justice Phear, in the course of his judgment, made some attempt to 
support the regularity of the seizure and sale of the property under the writ of 
/?. fa. in their Lordships’ opinion, the decree under appeal cannot be supported 
upon any such ground. Theillegaiit> of these proceedingi^is sufficient! v alleged, 
and the objection to them is patent on the face of the plaint. The jurisdiction of 
Ihe late Supreme Court, and of the Sheriff as its officer, was originally limited by 
the Charter of Justice of 1774, to the Provinces of Hengal, Bohar, and Orissa, and 
though afterwards extended by the 39and 40Geo.III,c. 79, s. 20, was so extended 
only to the province or district of Benares, and to and over all such provinces 
and districts as might at any time thereafter he annexed to and made subject to 
the Presidency of Fort William. The writ of fi. fa., which was the Sheriff's 
authority for the seizure, was carefully framed in accordance with this definition 
of his jurisdiction. If, therefore, he seized property in any place wlhclidid not 
form part of, and had not been annexed to, the Presidency of Fort William, he 
was as much a trespasser as an English Sheriff’ who had seized property out of 
his bailiwick would be. That the Ib-ovince of Oudh was not, when first 
annexed to British India, or at the date of the execution, annexed to the 
Presidency of Fort William’, if not one of those historical tacts of which the 
Cdffrts in India are bound, under “The Indian Evidence Act, 1872, ” to take 
judicial notice, was at least an issue to be tried in the cause. • 

The question* to be determined was, however, correctly stated in the 
judgment of the High Court on tlie appeal. [8 J 2] After stating that they 
must assume it as established that the Sheriff' had no right to execute the 
writ upon property in Oudh, and also, though that was not so clearly stated 
in the plaint as it might be, that the result of the proceedings before the Com- 
missioner of Oudh was that tna sale was declared null and void, and that the 
plaintiff's testator was thereupon evicted from the property, the learned Judges 
said ; “ The question then arises, can the purchaser, at a sale by the Sheriff 
under a writ oifi.fa., upon being evicted by the execution-debtor, recover the 
purchase-money which he has paid from the execution -creditor, if it should 
turn out that the Sheriff had no authority to execute the writ at the place 
where the property was situate ? ” If that sentence had stood alone, thtir 
Lordships think it would have required to be modified by the addition of some 
such words as “ and that he did so execute it under authority, ^nd by the 
express direction of the judgment-creditor.” They understand, however, that 
modification to be implied in the next sentence of ilie judgment, which 
is in these words : — “ We are asked by *he appellanf to consider and decide 
the case upon the assumption that the Sheriff in seizing, selling, and conveying 
the property ^as^he agent of the execution -creditor ; that t^e execution- 

creditbr was in fact the vendor, and as be had no right whatever to deal with 

• 
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I or sell the property, there was a totarfailure of consideration, and that conse- 
quently the money paid to him for the purchase became money bad and 
received to the use of the plaintiff's testator." This assumption seems to be 
amply justified by the eighth paragraph^ of the plaintiff’s written statement and 
the letter therein set fort)i.* The question thus stated, is novel:, and not 
without difficulty. 

[813] Their Lordships propose to consider, first, whether, in the circum- 
stance stated, the evicted purchaser can have any remedy against the execution- 
credifor. 

There is no douht thattthe authorities cited jn the judgment of the High 
Court, ^ and relied upon at the bar, establish the i)ropoaition whic1» is thus stated 
by Lord St. Leonards at* page 549 of the 14tli edition of his work on Vendors 
and Purchasers “ Tf the conveyance has been actually executed by all the, 
necessary parties, and Jhe purchaser is evicted by a title to wliich the covenants 
do not extend, he cannot recover the purchase-money eitlier at law or in equity.’’ 
This general rule seems by the law of England to govern all sales b> private 
contract betw'een the parties, either of a freehold or of a leasehold* interest 
in land. 

Does it, however, govern a case like the present, in wliich the sale, as regards 
the owner of the thing sold, is in invitinn, and made under colour of legal 
process? The chief reasons for the rule are that the purchaser by private 
contract has full means of investigating the title of the vendor, and of either satis- 
fying himself that it is good, or of protecting himself against any apparent or 
latent defect in it by proper and apt covenants. If he fails to do either, his 
subsequent eviction is the result of liis own negligence. But the purchaser at 
a Sheriff’s^ sale has at best very inadequate means of investigating tlie title of 
the judgment-debtor; all that is sold and bought is the right, title, and interest 
of the jiAigment-debtor with all its defects ; and, the Sheriff* who sells, and 
executes the bill of sale is never called upon, and if called upon, would refuse, 
to execute any covenant of title. Therefore, the reasons for the rule failing, the 
rule itself cannot properly be held applicable to sales by the Sheriff', which jSLre 
governed by rules peculiar to such sales. 

Now it is of course perfectly clear that when thepropert.y has been so sold 
under a regular execution, and the purchaser is afterwards evicted under ar title 
paramount to that of the judgment -debtor, he has no remedy against either the 
Sheriff or the judgment-creditor. This, however, is because the Sheriff is 
authorized f)y the wri*^ to seize the property of tlie execution -jflebtor which lies 
within bis territorial jurisdiction, and to pass the debtor’s title to it without 
warranting that title to be good. , 

[814] The Sheriff, however, if he acts ultra vires, cannot invoke the 
protection which the law givjss to him when acting within liis jurisdiction. He 
is in the position of an ordinary person who has sold that which he had no 

* Paragraph B of the plaintiff’s written fltateinont i.s as follows: — 
c “ That before the execution of the said writ of fieri facias^, Mr. Nicholas Paliologus, the 
“ Attorney of the said Khajah Mohceooddeeii, wrote and sent to the tlion Sheriff of Calcutta 
“ the letter Allowing : — 

“ Sir, "^Please to seize such properties of the defendant which will be pointed out to you 
‘‘by the plaintiff, and wlffch are in the actual possession of the defendants or some of them. 

^ Youra obediently, 

« ^ "k. P^AfilOLOGUS, 

Plaintiff's Attorney'* 
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title to sell. And it apj^rs to their Lordships that his responsibility in « 
respect of the sale hmst be governed by the law relating to the sale of chattels, 
rather than by that relating to the sale of real estate. There is hot in India 
the difference between real and personal estate which obtains ^n Sng\jand ; 
and mpveablo and immoveable' property are alike capable of being seized and 
sold under a writ of fi, fa. 

The law of England as to implied warranty of title in chattels sold was , 
until lately, if it is not still, in some uncertainty. The more thodern oases 
are collect^ by Mr. Benjamin in his work on Sales, 2nd edition, page 51«) et 
seq. In Sims v. Marryat (17 Q.B., 2B1), Lord CA^^^4y3KLTJ when commenting on 
Mr. Baron Parkb*S judgment in Morley v. Atienborougki^ Exch.,,500) aftdt say- 
ing that the law was not in a satisfactory state, obseryed : “ It may be that 

the learned Baron is correct in saying that on a sale of personal property the 
maxim of CAiveat emptor does by the law of England apply, but if so, there are 
many exceptions stated in the judgment which well nigl? eat up the rule." 

One of the latest expositions of the law on this point is to be found in the 
case of Kichholz v. Bannisti^r (34 L.J., C.P., 105; 17 C.B.N.S., 708), 

which was decided in 1864. In that case Chief Justice Eahle is reported to have 
said: “T decide, in accordance with the current of authorities, that if the vendor of 
a chattel at the time of the sale either by words affirms that hS is the owner, or 
by his conduct gives the purchaser to understand that ho is such owner, then it 
forms part of the contract, and if it turns out in fact that he is not the owner, 
the consideration fails, and the money so f)ai(l by the purchaser can be recovered 
back." This passage, it is to he ^observed, although contained in the report in 
the “ Law Journal," is not to be found, totidem verbis, in the regular report. 
The actual decision, however, in which all the Judges concurred, wfiis that on 
the sale of goods in an open shop or [ 818 ] warehouse there is an implied 
warranty on the part of the seller that he is the owner of the goods, and if it 
turns out otherwise, the buyer may recover hack the price as money paid as on 
a consideration that has failjed. 

^ A rule of this kind cannot, of course, be applied to a sale of goods by the 
Sheriff under a fi. fa., because what the Sheriff professes to sell is only the 
right, title and interest, whatever that maybe, of the ju^ftment-debtor, and 
this was the express ground of the decision in Chapman v. SpilLer (14 Q.B., 
621) r where the case is treated as an exception to the general rule. It would 
seem, however, that, even according to the principles laid down in Morley v. 
Attenborough (3 Exch., 500), which, of the modern cases, is the most favourable 
to the application of the maxim caveat emptor, the Sheriff may reasonably be 
held to undertake by .bis conduct that he is acting within his jurisdiction. 
In that case, though it was decided that on the sale by a pawnbroker of an 
article pawned with him as an unredeemed pledge, there is no implied 
warranty of the pawner’s title, the judgment of Mr. Baron Parke seems to 
assume that the pawnbroker does warrant that the article had been pledged with 
him, and has become irredeemable. The learned Judge says : “ In our judgment 
it appears unreasonable to consider the pawnbroker, from the nature of );iis 
occupation, as undertaking anything more than that the subject of sale is a 
pledge, and irredeemable, and that he is not cognizant of any defect of title to 
it." So too it may be inferred from Ball v. Conder (2 C.B., N.S?, 22), that 
although upon the eale of a patent there is no implied wf^rranty that the patent 
is walid and indefeasible, it would be reasonable to hold that there is an implied 
’ warranty that Letters Patent for the alleged invention have been regularly 
issued under t}ie 151reat Seal. JTheir Lordships think that, upon sC similar princi- 
ple, the Sheriff may be held to undertake by his conduct that he has seizedand 
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c put up for sale the property sold in the exercise of his jurisdiction, although 
when he has jurisdiction he does not in any way warrant that the judgment- 
debtor had S good title to it, or guarantee that the purchaser shall C8ie] not be 
turned out of possession by some persen other than the judgment-debtor. 

In (he present 6ase the subject-matter of the sale was the estate .of the 
execution debtor, so that if the Sheriff had had jurisdiction his conveyance 
would have passed the title. It was solely because he was acting beyond his 
^ territorial jurisdiction that the sale became inoperative, and wholly ineffectual. 
The High Courts have assumed that if the defendant is to be treated as a 
principal in the transaction (|Lnd their Lordships think ho ought to be so treated), 
the c&se must be governefi' by the ordinary rules relating to vendors and 
purchasers upon voluntary sales of immoveable property. This view does not 
appear to their Lordships to be correct. The defendant directed the Sheriff 
to sell in his character of Sheriff. He did not profess to sell, nor could he have' 
sold, as for liimself. *He intended the sale should be, as in fact it was, a sale 
by the Sheriff as Sheriff, and with the incidents attaching to such a sale. For 
the above reasons their Lordships are of opinion that the action cannot be 
properly determined ^vitliout further investigation into the facts, as they cannot 
say that the plaint and the other documents on the record do not disclose a 
primd facie cas^ for some relief against the defendant. 

There is, no doubt, a further question whether the plaintiff* has shown a 
case which, if proved, would entitle him to recover back the purchase-money as 
money had and received to his use as upon a total failure of consideration. To 
that their Lordships think the admitted fact of the possession by his testator 
for nearly two years of the property in question, and his reception, partial at 
least, ol the rents and p»'ofits, might be a fatal objection. It could not, in such 
case, be said that the consideration wholly failed. But it is not quite clear on 
the record that this objection arises, since if tlie sale has been treated as a 
nullity, the purchaser has been accountable, and may have accounted, for what 
he received ; and in any case the Court in India will be competent to mould the 
relief according to the facts finally established at the hearing. Their Lordships, 
of course, offer no opinion whether the plaintiff will ultimately succeed in estfab- 
lishing his right to [817] any relief. Jt may turn out that his testator, who 
never made any c1<iim for a return of the purchase- money in hi$ life-time, bought 
with knowledge of the defect in the Sheriff’s jurisdiction, or has, by acquies- 
cence or in some other way, forfeited any right which he might otherwise have 
had to relief. They only decide that the plaintiff' has not wholly failed to dis- 
close a good cause of action on the face of the record ; and that the cause ought 
to be tried upon the other issues tliat have been, or may be, raised in it. And 
they will, accordingly, advise Her Majesty to reverse 11116 two decrees of the 
High Court, and to remand the cause for trial upon any other issues settled or 
to be settled in the suit. They think that the coats of both parties to this 
appeal should be ta^ed, and a certificate of their amount sent to the High Court, 
in order that they may hereafter be dealt with by that Court as costs in the 
cause* 

t Case remanded. 

MOTES. 

[ I. AUTHORITY AFFECTED BY SUBSEQUENT LEOISLATION- 

This case laid down the applicability to execution sales of the maxim caveat emptor. 

1. But the Oivil Procedure Code, 1908, ^ch. 1, 0. 91, enacts - 

B. 91*«-!.The purchaser at any such sale in execution of a decree may apply to the Court 
to set aside the sale, on the ground that the judgment debtor bad no saRablo interest in the 
property sold, t 
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• 

By Rule 92 the sale may be set aside and ivy R- ^3. ** Where a sale of immoveable pro- 
perty is set aside under rule 92 the purchaser shall be entitled to an order for repayment of 
his purchase- money with or without interest as the Court may direct against* any person to 
whom it has been paid.** • 

2. * Those provisions correspond tn seetions 3l;J to 815 ot the C.^l* C. 188*2 and 315, etc, 

of the C. P. C. 1877. * * 

3. It was held in (1909) 18 C. W. N. 1086 ---10 C. L. J. 868 that this caSe which had 

proceeded on the C. P. C. of 1859 was no longer .ipplicable in case^ falling within 
the C. P. C. ; (1683) 6 All. 577 ; (1880) ‘2 All. 780 were decided undoa the previous law. 

Subjf ct to this legi.slativo provi.sion the rule in this ejis*‘ should be followed (185.3) 17 
JIad. 2H8 ; (IWl) 23 All. 365. ‘ * » 

II. STILL A RULE OF LAW SUBJECT TO THE LE0I6LATI0N- 

Save as otherwise provided by the Legislature, the rule in this ease as to there being no 
warranty of title should be followed : — (1893) 17 Mad. *238 ; (lH8(y l-C. P. Ij. R. 26 (sale by 
(3ihcial Assignee.) ; (1901) 23 All. 355. No remedy lies to purcha.scr whore he bought with notice 
of defectsT 26 Bom. 619 ; 15 B. L. R. 208. 

II. RIGHTS OF PURCHASER- 
• (a) When relief given— 

When what was sold and what was bought at the execution sale wjis not the entirety, 
but only a smaller interest — that of the Hindu l\rit:iksh.ir.i. falhi'i* aJonii fm the son’s objec- 
tion prevailing, — the purchaser is not entitled to recover nroporlion.ite .miount from the 
decree-holder (1901) 23 All. 355. 

But the decree being on a mortgage rnadi I tr proper puvpo ^es on winch thi' sons would 
have been liable, their shares wore held li.il'lc as in a c.i.so, of contribution. — (1901) 
23 All. 355, ^ • 

(6) Subrogation— 

It was also stated their shares could be. made liable on the ground that the sons would 
have been liable for (the delit not immoral) of the hither, and their «hiires f*onld have boon 
proceeded against for the portion of the decree remaining unsatinjicd after the .sale of Iho 
fatBbr’s .share alone : — (1901) 23 All. 355 (.359). 

The dccroo in this case having been satisfjrdf what the Court meant is, in oth<'r words, 
that the purchaser i»to be deemed to bo subrogated to the rights of th(* jiidgment-ercditor. 

fcfoc however, (1888) 1 C. P. L. R. 2G, 

Compare with this the following rule in the CYCLOPAEDIA OF LAW AND PROCEDURE 
(1907) VOL. XXIY, p. 71- 

By the prevailing view, when the purchase-money paid on a judicial sale, void bceauHO of 
defects ill the proceedings, has bcoi^applied to the discharge of debts that were licins upon the 
property or payable out of an estate, a bond fide purchaser will be subrogated to the rights of 
creditors to the payment of whoso claims the purchabe-mouc} was applied , and if he has 
ubtaiiied possession of ilu* properly hr will beeiitilled to retain if. until he liAsbe ni re-inihnrscd, 
or if the owner recovers .i judgment .it law for its nossfS'^iuti ih" di feated purchastjr 
may maintain j). hill compelling the owner to make reimbursement before he will bo allowed 
to take possession under his judgment." (American authorities cited in support). t 

See also Sheldon on Subrogation (2nd Kdn. 1.893) p. 49 et. sea. 

The sale held without bringing on record the right legal representatives afk parties held 
not a nullity but only irregular ; — (1895) 21 Bom. 424, ^ 

HI. WARRANTY OP AUTHORITY— * 

With roforeno#to the statement in the text that the sheriff might gnpliodly warrant 
his authority to act as such, it would appear that the rule in Collen v. Wright, 8 E. & B. 647 
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0 might apply, as it has been held by the House of Lords in Starkey v. Bank of England (1908) 
A. G. lii to a^ply, to all transactions though not necessarily resulting in contracts. 

This was *tho case of a broker purporting to act under an invalid power of attorney notwith- 
standing that be believed it to be genuine. TBis class of cases is distinguished from the oases 
like Derry v. Peek, 14 A.O. 3d7, where deceit enters as an element.- •* 

IlT. Riorfrs AOJUHST BOtlilTOR AND CLIENT— 

Bee 1. SnfUh v. Keal (1882) 9 Q. B. D., client not liable but solicitor for pointing out 
particrilar goods without client's authority. 

2. Clissold w Cratchley (1910) 2 K. B. 244, 

* 3. Sheriff how far agent o( execution -creditor ; — 

•Wilson V. Tunman (1848f (J M. & G. 236 ; Woollen v. Wright (1862) 31 L.J. Ex. 613.1 
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APPELLATE CIVIL. 


The 16th May, 187S. 

Present : 

Sir Bichari) Garth, Kt., Chief JusTicBi^AND 
Mr. Justice McDonell. 


Hurro Proshad Boy Plaintiff 

versm 

Gopaul Dass Dufct and others Defendants. 


[=r.2 C. L. R. 450] 

Suit for possession dismissed — Subsequent Suit for Arrears of Bent—Limi^ 
tation — Bengal Act VII of 1869, s. 29, 

• 

The ancestors of the plaintiff purchased certain property from Government in 1861, sub- 
ject to an unexpired lease hold by the defendants of the sa mo property. On the expiry 8f the 
lease in 1666 the plaintiff endeavoured to obtain possession, but was opposed. He omitted to 
sue for possession till 1674, when the defendants set up certain chukdari tenures, and the Court 
found the def Aidants were entitled to the rights claimed; also finding that the plaintiff's suit 
was barred by limitation. Plaintiff thereupon, in 1676, brought a suit against the defendants 
for arrearslof rent for the years 1866—72. Held, that as the last rent tl||UH claimed accrued due 
in 1872, plaintiff's right was barred by s. 29, Bengal Act VllI of 1869. 

£818] JRanee Surnonioyee v. Sooshee Mookhee Burmonia (11 W. R., P. C., 5) 
distinguished. 

A plaintiff, who, through want of inquiry or mistake, brings a suit which he is unable to 
esti^li^) will not be allowed, on discovering his error and bringing a suit in which he would 
have been entitled to recover, had ho brought it within time, to bake advantage of his own mis- 
take to relieve^ himself from the law of limitation. 

This was' a suit brought to recover arrears of rent alleged to be due on 
certain chukdari tenuAs from the year^l272 to the year 1279 (1866—72). 

*Begular Appeal^ Bo. 45 of 1877, again.st the decree of Baboo Brojendro Coomar 
Beal, Itoy Bahadoor, Second Subordinate Judge of* Zilla 34-Pai|an]|as, dated the 
90th Novfsmber 1876. • 
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The tenures in question originally belonged to the ancestors of the defend^ 
ants, but on their making default in payment of the Government revenue, the 
talook was, in the year 1838, put up t(^ sale under the provisions of Beg. XI of 
1822, and purchased by the Collector on behalf of Government. fVom the years 
1838 to 1840 the land was under the direct management of GovernnJent, and 
from the year 1841 to the year 1866 the defendants leasc3d the property from 
Government. In the year 1861 Government sold its rights in the talook to the 
father of the pfaintiff and in the year 1866, on the expiration of tne lease of the 
defendants, the plaintiff endeavoured to obtain possession oi the land^ but 
was opposed by the defendants. The plaintiS, in 1874, then bropght a 
suit for possession of the property, and the defendants set up certain chukdari 
tenures. The Court in deciding the case held that the defendants had failed 
to prove the tenure sdt up by them, but dismissed the plaintiff’s suit on 
the ground that the suit was barred by limitation, ina^smuch as defendants’ 
lease ran out in the year 1865, and from that time to 1872 plaintiff had neither 
sought {prrent nor possession. On appeal the High Court found against the 
plaintiff both points decided by the lower Court and dismissed tho appeal. 

, The plaintiff then brought this present suit against the defendants to 
recover arrears of rent for the year 1272 to the year 1279 (J.866 — 72). The 
Coujrt of First Instance, on the ground that the claim was barred by limitation 
under s. 29 of Beng. Act VIII of 1869, dismissed the suit, and the plaintiff 
thereupon appealed to the High Court. 

[819] Mr. Anund Mohnn Bone, Baboo Bhowatu Churn Duit and Baboo Nil 
Madhub Bose ior the Appellant,— The suit is not barred by s. 29, Act VIII of 
1869, if the principle Taid down in tho case of Ranee Surnomoyee v. ^Sooshee 
Mohhee Burmonia {11 W.E., P. C., 5), as extended by this Court, be* applied to 
our case. Following that case, our cause of action did not accrue until tho 
judgment in the possessory suit in 1876 was delivered, also see Eshan Chunder 
Roy v. Khajah Assanoollah (16 W. B., 79), Dindayal Paramanik v. Badha- 
kiskon Debi (8 B. L. B., 53’6), Mohesh Chunder Chakladar v. Gungamonee 
D(mee (18 W. B., 59). 

Mr. Brownfeld and Baboo Radhika Churn Mitter for tha^Kespondents. 

The jud^mont of the Court was delivered by 

Garthi C« J. — The only question in this appeal is that of limitation ; and, 
in order to the proper solution of that question, having regard to the Authorities 
to which our attention has been called it is necessary to state the facts with 
some precision. . • 

The suit is brought to recover arrears of rents of certain chukdari tenures 
from the years 1272 to 1279, 

These tenures are within the limits of Talook Kassinugger. which 
originally belonged to the defendants’ ancestors ; but as they failed to pay the 
Government i^venue, the talook was sold in the year 1838 under Beg. XI ft 
1822, and purchased by the Government. 

In 1841 the defendants took a farming lease of it for five years in>the name 
of one Bissonath Dey. 

In 1846 that lease was renewed fo^ another twenty years, so that the 
•defendants held the talook in ijara up to 1866. « 

• • 

Meanwhile^ in 1860, the tlovemment sold its proprietary right in the 

talook^to the plaintiff’s father, who afterwtyrds died, leaving the plaintiff his 

1863 



HttBHO PROSHAD BOY V. 


i.L.B. 3 Cal. 830 

lieir ; and on the expiration of the ijara lease in 1866, the plaintiff endeavoured 
to take khas possession of the entire talook from the defendants. 

[620] Tfee defendants, however, ^t up certain chukdari tenures extend- 
ing, over « large portidh of the lands of the talook ; whereupon the plain,tjff in 
the year 1^74 brought a suit to recover khas possession of those lands. The 
^ defendants pleaded their chukdari rights ; and the District Judge, though he 
decided the Question as to those rights against the defendants, decreed the 
suit ^n their favcAir on the plea of limitation. 

C^p appeal, however, tl^ High Court found against the plaintiff upon both 
points, considering that the evidence established the fact of the existence of the 
chukdari tenures, it having been proved satisfactorily that before the purchase 
of the Government rights by the plaintiff's fatlier, the defendants had paid rent 
for those tenures to tljo Government, for which they produced receipts signed ' 
by the Collector. , 

The effect of this finding was of course that the plaintiff was not*entitled 
to dispossess the defendants of the lands in question, and that the defendants 
were held to be tenants to the plaintiff of those lands. 

■ 

The plaintiff then asked leave of this Court to appeal to the Privy Council, 
which was refused ; but afterwards upon a direct application to the Privy 
Council he obtained leave, and the case is now ponding in that Court. 

Meanwhile, upon the basis of the judgment of the High Court, the plaintiff 
brought this present suit against the defendants to recover the back rents of 
the chu|:dari tenures from the years 1866 to 1872. „ 

It is Admitted that the last rent thus claimed accrued due in 1872, more 
than tlujee years before this suit was brought in 1876 ; but then it is said that 
the principle of the case of Ranee Siirmmoyec v. Sooshee Mookhec Burmoma 
(11 W. R., P. C., 5) applies here, and that the cause of suit for these rents did 
not accrue to the plaintiff until the High Court delivered their judgment in the 
former suit in the year 1876, confirming the existence of the chukdari teniires. 

Our attentiolj has been called by Mr. Bose to several cases in tins Court 
to which the ruling of the Privy Council has been [ 821 ] applied ; and it has 
been argued that, although the facts of this case may not quite ret^mble 
those of the case of Ranee Surnomoyce, this Court has extended the principle 
of that oaae, so as to make it applicable to the present. 

The Subordinate Judge has held that the principle of*that case is not 
applicable to the present, and we quite agree wjth him. 

• 

In Surnomoyee's case a patni was sold for arrears of rent under Act VIII 
of 1819. This sale was afterwards set aside for irregularity, and the patnidar 
was rosiiorod to possession. The zemindar tlieri sued the patnidar to receive 
the back rents, and the patnidar pleaded that the suit was barred. The High 
Cburt here considered that it was so, but the Privy Council held otherwise, 
because until the patnidar had recovered possession of the patni the zemindar 
could not j?osaibly have sued him for the rent. In fact, no rent became due as 
long as the patnidar was ousted of his rights , but it was only equitable that 
when those rights w^re restored to him, he should regain them only subject to 
the obligation to pay the back rents to the zemindar. 

So agaip, fti the case of Dindayal Paramanik v. Badhakishori DeM * 
(8 B. L. B., 536), decided by Chief Justice Coi5CH and Mr. Justice Jackbon in 
this Court, the plaintiff sued the defendant in the year 1872 to recover tfie rent 
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due for the year 1871, and to eject him for non-payment. The litigation lasted ^ 
till 1876, when the plaintiff obtained a decree for the rent, and al^o for ejecting 
the defendant if the rent was not paid within fifteen days. It depended 
entirely upon the defendant himself wlttether he paid the rent so d,ecreed or not. 
If he.^id not, his tenancy, in the opinion of tlie Court, would havepeased, as 
from the time when the suit was brought. If he did, then the payment had 
the effect of restoring the tenancy. ' 

Under these circumstances, the landlord sued in 1876 foi\Jihe rent of 1872 
and it was held that he was not barred, because until the defendant paid the 
rent, and so restored to himself tlie tenancy,* Mie plaintiff had no causa of 
action for the hack rent. 

[822] In the case decided by Mr. Justice JACKSON and Mr. Justice 
Mookerjee (16 W. B., 79), it does not appear what the facts were ; but from 
t]io language of the learned Judges, they certainly seemed to consider that the 
case came strictly within the principle laid down by the Privy Council. 

In Mohesh Chnnder Chakladar w. Gunqamoni Dossea (18 W. R., 59), decided 
hy Mr. Justice Kemp and Mr. Justice Gloveii, we certainly have some diffi- 
dulty in seeing how the Privy Gouncirs decision could possibly have been made 
applicable ; but the facts of that case are so totally dissimilar il'om those of the 
preeibnt that we do not feel at all bound by that judgment. 

Most of these authorities are carefully considered hy Mr. Justice MarKBY 
and Mr. Justice Mitter in the late case of Waiaon d- Go, v. DhoneMdra 
Chunder Mookerjee (I. L. R., 3 Cal., 13), and we entirely agree with the view 
whicli the learned Judges there take of the judgment of the Privy Goui^cil. 

The judgment, properly understood, is in our opinion wholly ihapplicable 
to a case like the present. • 

Here the plaintiff, whose ancestor purchased the rights of Government in 
I860, ought to have known, when the defendant’s ijara came to an end in 
1866, what his true position was as against the defendants. The defendants 
set^p against him these chukdari tenures ; and if the plaintifL’ had made 
proper enquiries, he might have ascertained whether those tenjfres really existed. 
But he chose to igbore them, and to sue the defendants improperly (as it has 
turnefl out) for khas possession of the talook ; and it is not because he has 
made a mistake, and by that mistake put the defendants to the cost and 
inconvenience of a long litigation, that he has a right now to clains immunity 
from the provisions of the Limitation Act. 

If that were so ao^ man who mistakes his proper rights and remedies 
might with equal justice claim exemption from those provisions. 

Take the ordinary case of a landlord giving his ryot notice to quit, and 
at the expiration* of that notice bringing a suit to [823] eject him. The ryot 
sets up a right of occupancy ; and the landlord, after a litigation extending over 
four or five y^ars, is eventually defeated upon that ground : could the landlord 
under such circumstances sue to recover rent from the ryot which accrued dfie 
four years previously, and contend that he was not barred by time because he 
could not pursue his claim for rent and his claim for ejectment at^ the same 
time? 

In our opinion, certainly not. Suob a case would be entirely different 
' from that decided by the Privy Gouncil. If a landlord could secover back rents 
under such cir^unf^tances, he would be taking advantage of his oWn mistake to 
relieve himself from the law of limitation. 


1255 



1 Ji.R. 3 Cal. 8t8 hurbo pboshad rot v. oopaul dass dutt Ao. [187S] 

* 

4 Id this oa.se the plaintiff ought to have known in 1866 what his true posi- 
tion was as jigainst the defendants. Instead of treating them as tenants, and 
olaiming from them the rents which they would probably have paid, he brought 
a suitaagainst^them for khas possession* Having failed in that suit, he is now 
trying tojrecover the l^nts as from 1866 ; we think he is clearly barred. 

The ap^al will be dismissed with costs, including the coses of the appli- 
^ cation for postponefnent of the hearing of the appeal. 

Appeal dismissed. 


NOTES. 

[ AFFIRMED BY THE PRIVY COUNCIL— 

The decision in this case was afflnned by the 7^ri\> Council in (1683) 9 Cal. 866 P. C. 
=91. A. 82=12 0. L. B., 129. Sec the notes to that rase in our ‘LAW RFIPORTS’ 
REPRINTS.) • 
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NOTE. 

By the Boman numerals, the volumes of the I. L. R. Calcutta Series are re/erred to. The 
figures within brackks indicate the pages of the judgment at which tAe statement ip the 
Index will be found, and the letter n, at the end of the figures, indicates that the point 
is dealt with in the Notes to the case. ** 4 
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XXVI of 1793, 8. 2 

... I 

289, (295) 

XVII of 1806, B. 8 

... 11 

311 


III 

397* 

VIII of 1819— * 



s. 6 ... ... ... • ... 

... I 

383, (384) 

8. 8, ol. 2 ; 8. 14 

... I 

- 176 

B. 14 

... I 

369, (364, n) 


Acti— • 

XXXII of 1839. Interest on mesne profits r.. ... ... Ill 664, (660) 

•XX of 1641. Certificate under, apj^ies only to debts and moveable estate, • 
giving no interest iie. or authority to receive, or represent immoveable 

^tate ...• ... : II 45,(60) 

IX of 1860, 8. 43 ... ... ... . ... ... I 476,(480) 

XXXVU ol 1855, 88 . 3 and 4 ... ... ... * ....HI 298 

XL of 1868, B. 18 ... ... ... . ... ... II 383,(387) 

1 
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Aots and Regulations — (contiimedj 

Aoti—r cofUinuedJ 
VIll of 1869< ' 
bl. 4 anfi 5 of s« 36 
s. 73 u 

8S. 92 and{)3... 

8. 119 

uS. 102, 103, 206 and 864 
88. 201 and 242 
8,248 


88. 376; 878... 

See also CIVIL PROCEDURE. 

XI of 1859— 

8. 33 
8. 37 (4) 

XIV of 1859— 

8. 1, ols. 10, 12, and 16 ... 

SB. 11 and 12 
88. 20 and 21 

See also LIMITATION ACT. 

XXVII of 1860... 

s. 2— applicability of, to debts and not to olaims against exeoutois or 
trustees ; at all events, not to claims lor immoveable property 
8. 6 , 

XLV of 1860— 

8. 277 

ss. 292 and 294 
See also PENAL CODE. 

XXIIl of 1861- - 
8. 11 
8. 16 

8. 27 .«. 

See alBO CIV1L*PR0CEDURE. 

XX of 1863— 

Endowment to Imambare for religious purposes, deed purporting to be, 
whether within 

Presidency Towns, inapplicable to 
High Court's jurisdiction through Supreme Court 
X of 1865— 

. • • 

S. 4 ... ... ... s ... ... 

88.4 and 44 ... ... ... ... ... * 

8. 50 

s. 56 ... ... ... ... ... ... 

8. 268 ... ... ... ... ... • ... 

V of 1866 

XX of 1866— 

SB. 52, 48, no appeal from decree or orders in execution 
Iofl868, 8, 6 ... ... ' 

« 

I of 1869 

See OtJDH TALU^DABB ACT. 

IV of 1869 ... ... 

8. 14 a*. ... ... ... ... ... 

XVIH of ]!869 {Stamp Act)— ^ • 

Boh. ii ... ... ... ... ; 

8. 20. Ho appeal if stfcnp insuflloiAnt 
8 29 * . 

„ * * " . V, ••• ••• , ... ... 

See iriw frA]q>'A0«. - 

, * 


II 

1 

II 

472 

I 

144 

I 

74 (76, 77) 

11 

114 

II 

327 

I 

65 

ni 

335 

I 

226 

II 

389, (392) 

II 

445, 


(450, 462) 

1 

197 

m 

300 

III 

298, (296) 

I 

163 

I 

226 

III 

47. (67) 

I 

101 

ni 

616 

or 


.. II 

46. (54) 

... I 

1SI7, (129) 

... II 

388 

... I 

356, (359) 

... II 

327 

... I 

45C, (454) 

... I 

123 


,. Ill 

324, (330) 

... Ill 

563, (572) 

... Ill 

563, (572) 

... I 

285, (288) 

... I 

412 

... I 

150, (152) 
148, (149) 

... I 

... I 

149, (150) 

... I 

180 

in 

■ 517, (518) 

.. II 

225 

10(163,676,(679) 

.. m 

727 

.. in 

485 

.. m 

668 

.. m 

. 767 

.. ra 

787 

.. n 

699 
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CAL. 

PAGE* 

Aoto and Radnlationi— rcontmttedj 




Aota— ^ condinuBd, ) 




XXII of 1869. Delegation to Lieutenant-OdVernor ultra vires 

(majority) lil 

• 63 

VII of 1870— 




sch. ii, art. 10 


Ills 

767 

Bch. i. cl. 11 ; No. 2628 of 34.4-1874 


III 

733 

See also COURT FEES ACT. 


t 


VIII of 1871, BB. 38, 76 ... 


II 

131 

IXofl871, 8. 4 


II 

389,1:392) 

8.19 ... ... ... ... .V- 


II 

, 1 

art. 14, sch. ii ... ... ... ../ 


11 

98 

art. 118, sch. ii 


11 

323, (326) 

cl. 122 


II 

45 

cl. 145 


II 

45 

art. 158, sch. ii 


II 

436 

art. 167 


11 

336 

• Sec also LIMITATION. 




I of 1873*- 




6s. 35, 26 and 167 

• 

I 

207 

See also EVIDENCE ACT. 




•IX of 1872. s. 28 


I 

12, 466 

See also CONTRACT ACT. 




X of 1872- 




8. 64 


I 

219 

8. 272 


I 

273, (276) 



11 

436 

8. 297 


II 

110 

s. 605 


II 

384, (386) 

8. 618 


II 

• 293 

See CRIMINAL PROCEDURE CODE. 


« 


II of 3874, 8. 63 


III 

, 340 

III of 1874, 8. 7 and 8 ... 


I 

285, (288) 

VIofl874, 8. 5 


II 

228, (232) 

XI of 1874, 8. 28 


II 

436 

XIV of 1874 ... 


III 

298 

Xy of 1874 ... 


III 

298 

iJt of 1875, 8. 3 


I 

388, (390) 



I 

366, (367) 

X of 1875, 8. 147 • 


II 

278 

Xm of 1875, 8. 6 (19 C)... 


III 

733 

XI of 1876— 




Bee BANK OF BENGAL ACT. 




Iofl877, 8. 21 


I • 

466, (n) 

IV of 1877, Bs. 39^240 ... 


III 

758 

8.41. No appeal from orders directing prosecution 


11 

466, (467) 


X of 1877— 

See Civil PBOCSDUift:. 


XV of 1877— 

See LIMITATION ACT. 

Bengal Acts — 

III of 1864, SB. 2, 10, 11, 13, 16, 16, 67 and 58 ... ... ... 11 42^ 

VII of 1868, 8. l8— • 

Gertiilcaie not conclusive of service of notice, etc. ... Ill 771, (773) 

VIII of 1869— • 

Occupancy rights acquired whether lessor had or bad not title ... Ill 560, (563) 

SB. 8, 4, 6 ... ... ... ... ... • ... Ill 7B1 

s. 14 ... ... ... •... ... ... Ill 271, (276) 

• B. 18. Ijaradar can enhande rent in absence of restricting contract II 474, (466) 
6.37. Suit under# ... ... ... ... ... I 325,(827) 

8.29 ... ... .. , ^ ... ‘ ... Ill 1(16) 

s. 2^pendenoy of suit for enhancement which wardismissed, does not 
save limitation ... ... ... . ... • -.III 791, (79ii0 

ss. 88. 84, 102 ... ... ... ... m 161 
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CAL. 

Acts and R^ulations— 

Kc\%— (concluded.) 

yjXltoi 1Q69-P'( continued.) * 

s. 52.^ Under a suit in ejetptment will lie for arrears of rent due on a 
bhaoli tenure ... ... ... ... ... II 

p 

Suit for compensation for use and occupation cannot be described as a 
suit for arrears of rent under s. 52 ... ... ... 11 

8. 58 ... ... , ... ... ... ... m 

8.c 61. Other properties erllbft may be proceeded against ... ...Ill 

When disentitled in equity ... ... ... ... Ill 

s. 98 ... ... ... ... ... ... I 

See also LANDLORD AND TENANT ; LIMITATION, OCCUPANCY BIGHT. 

Admlnistratpix — • 

cannot in her own name in that capacity bring a suit in respect of im- 
moveable property ... ... ... ... ... 11 

Qtuxre— Whether she could bring it on behalf of the person really interested 
joining his name aho ... ... ... ... ... II 

Admissibility of ETidsnoe— 

See Evidence^ Evidence act. 

AdYerse PossesBion— 

Declaration of title may be made upon proof of 12 years adverse possession II 

III 

But the title must be distinctly stated in the plaint or in the issues ... Ill 
Title by, whether in course of Effecting, can be subject of alienation ... Ill 
See a^o LIMITATION. 

AdTOoatS'GenoFal — 

Charities, not a necessary party by Indian practice, unlike the case in 
England ... ... ... ... ... ... Ill 


Adent— 

See Principal and aoent. 


AUoyion— 

Land reformed 09 original site vests in the original owner ... ...Ill 

But if another had, prior to diluvion, acquired indefeasible right, he 
becomes owner, and the person entitled thereto (case No. 6) ... Ill 

Submergence and reappearance within prescriptive period does not affect 
the prefvious title, whether original or indefoasibly acquired) as the case 
may b9 ... ... ... ... ... ... Ill 

But if submergenoe took place before the adverse possession had petfect’ 
edt original ownership continues (case No. 2) ... ... Ill 


Onus then, on person claiming by adverse possession 
Nature of evidence that might be forthcoming ... 

Aiteration— 

of documents, subsequent, effect of ... 
rules whether substantive law 

%mendment— * 

0/ issues. Sm CIVIL PROCEDURE (ISSUES). 

Of pUnstt. See Civil Procedure (Plaint). 


... Ill 

... m 


.. in 

Ill 


Anoient ddoumentB- 

See Evidence. • 

Appeal— , 

Oraiaidi • • 

Stamp inauflioieiit, Rot a valid nmnd of Appeal 1869, e. Ill 

Not in memo ot WHpeal, irtien ... ... Ill 

Cnder Code at tBTf vim Mferenee to prooeedinge under C. P. G., 18S9 ... HI 
See also mtKBntBTATIOH OF SetATOTJK. 


PAGB 


374, 
(877, 878) 

874, 
(877, 878) 
. 547 

719 
719 
183, (184) 


431, (4^) 
481, (434) 


418, (494) 
994 
924 
294, (996) 


663, 
(671, 672) 


796, (800) 
7P6, (800) 


796, (801) 

796, 
(803,804) 
796, (804) 
796, (804) 


290 
990, (994) 


7R7 

669 
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Appeal — (continued,) 

Bight o/— ^ 

When — not lost even after the appeal originally filed is withdrawn ... II ' 
Of respondent in ex parte lower Appellate Court’s decree ... ... Ill 

Under 0. P. C., 1877, 688 applies to orders, under that Code o-oly ; under 
*584, what it includes ... ... ... » .,. * ... III^* 

Small Catae Cmirt Acts^ 1861. See SMALL CAUSE COUKT ; ACT IV OF , 
1877, S. 41: See also ARBITRATION ; CIVIL PROCEDURE CODE; 

* INTERPRETATION OF STATUTES. -5 

Arbltmtion— ' 

Award, finality of, Appeal from decree on, permitted, when no final award 
deemed to have been given (1859, ss. 325, 327) ... * ^ ... ... ITI 

Final award. Where arbitrators granted application to rehear, but on 
some of them dying, application was refused, the award was not final... Ill 

Attorney and Client — 

Costs, interest on ... ... ^ ... ...^ ... Ill 

Loan, interest on, how affected by fiduciary relationship ... ... Ill 

proo^required ... ... ... ... ... ... Ill 

evidence of previous transactions, and sufficiency thereof ...» ... Ill 

rate reduced ... ... ... ... ... ... Ill 

Gompofund interest ... ... ... ... y ... Ill 

JU-opening of settled accounts, when offer to got taxed insufficient ... Ill 

Bank of Bengal Act— 

XI of 1876 refusal to register transfer when hooks closed ... ... Til 

reason given for refusal may be different from that .set up ... ... Ill 

a. 17 — refers only to debts presently payable ... ... ...Ill 

etren bills held as security which would mature later, not within ... Ill > 

Batwara — 

Proceodiogii (XIX of 1806) whetlior kba? possession cau be given on ... Ill , 


Benoh of Magistrates— 

See CRIMINAIi PROCEDURE CODE. 

Boundaries — 

4Vhcn suit is to recover a whole estate bearing a name, boundaries 

need not be given ... ... ... ... ... II 

Burden of ProQf— •* 

S<gs ONU8. 

Cases— 

Biseswar Lai Hahoo v. liamtuhul Singh (11 B. L. B., 121) explained ... I 
Brinsimnd v. Hcarrison (L. R., GC. P., 584) followed ... ... 

JSuckland v. Joftnson (15 C. B., 145) referred to and explained ... 1 

jHtzgerald v. Fitzgerald^ fL. R, P. & D., 694) rule in, adopted ... Ill 

Futteh Chund Sahgp v. Leelwnber Singh Das (14 M. 1. A., 129) 
distinguished. ... ... ... ... ... II 

King v. Hoarc (13 M. & W., 494) applicable to India ... ... Ill 

Knparam v,Bhc^awan Doss (1 B. L. R, A. 0., 68) overruled ... I 

Madras Railway Company v. Zamindar of Carvatenagarwn (11. A., 

864) applied ... ... ... ... ... ...Ill 

Mahomed Bahadur Khan v. The Collector of Bareilly (13 B. L. B., 292) 
distinguislied ... ... * ... ... ... I 

Mvddun Thakoor v. Kantoo hall (14 B. L. R., 187) discussed ... II 

Nichols v. Marsland (L. R. 2 Ex. D., 1) applied ... ... Ill 

Prior v. Homiblow (2 Y. & 0. Ex., 200) followed ... ... H 

Queen v. Meares (14 B. L. B., lOfi) dissented from ... ... I 

Bam Lochun Chuckerbutty v. Haiti Soondur Chuckerbulty Vf . B. , 

104) followed ... ... • ... ... ... II 

Fletcher (L. B. 8 H. L., 330) applied ... • ...111 

S^ya bin i8at7/aB(Prinsep, Cr. Pro. Code) differed from ... ..« I 

S^jeemom^Dayee v. MiMan%^ Mohapaiter (12 B. L. B., 304) applied I 
The Royal British Bank v. Turguand (6 E. & B., 327) distinguish^ ... Ill 
TinmcSasamiReddiv.Ramasami Reddi (6 M.*H. C. B., ^0) dissented 
from ... — ... ••• • ••• ... II 
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184, (196) 
^28. (229) 

662,* (682) 


876. (378) 
376, (378) 


473, (481) 
473, 
(477, 481) 
473, (481) 
473, 
(477, 482) 
473, (484) 
473, (478) 
473, (478, 
482, 483) 


392, (396) 
392, (396) 
392, (395) 
392, (395) 

706, (707) 


1 (19) 


56 

286, (288) 
286, (289) 
485 

131, (138) 
353 
144 

776 

'»226 
213, (220) 
776 
45 

431, (450) 

418 ^ 
776 
282, (285) 
144 

416 • 
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f CAL. PAGE 

Cause of action— 

defined T.. ... ... ... ... ' ... I 144 (n) 

, « II 445, (452) 

Administration Iff Religiqgis Bequest Gompetoncy to maintain Buit for, 
under a will, by ono of Punch Brethren who claimed managomont ... Ill *563, 

, ‘ ;(567.671) 

f Execution purchaser has, against execution-creditor, for refund of pur- 
^ chase-money # as for money had and received on failure of cosidcration, 

when at his instance, the sheriff sold the land which was outside his 
jurisdiction, and he was evicted therefrom ... ... ... Ill 806, (817) 


Fraudr^- • • 

Where recovery of goods or value is sought from one who had them 
on pledge from a person fraudulently obtaining them from the plaintiff, 
part of the cause of action is the fraud ... ... ...Ill 264,(269) 

Bo, even though the pawn(|p be outside jurisdiction and pledge was made 
there, the place where fraud was committed by the pawnor to obtain the ^ 

goods is a place where part of the cause of ifcctioii arose ... ... Ill 264, (2G9) 

• 

Nuisance— 


• 

Action lies to abate, when special damage shown ... ...Ill 20,(22) 

Summary proceedings under Criminal Procedure, no bar ... ...Ill 20,(23) * 

Even though plaintiff may bo entitled to damages ... ...Ill 20 

Partnership, place of execution also gives jurisdiction ... ... 11 445, (452, 

4(12, 4^) 

raumee. See supra^ sub-title, Fraud. 

Splitting causes of action — 

Encnhaemcnt of rent, and re.sumabilitv of tenure distinct ... Ill 251, (261) 

Mortgagee electing to personal decree in summary suit, whether loses right 
to enforce lien, quccre (C. P. C., 1869, s. 7) : ... ... HI 363, (ijp6) 

Suit on ifhatta books by amendment of plaint, supplemented to include 
hatchitta, 1)oth together become one (C.P.C., 1850, s. 7 ; 1877, s. 43)... Ill 785 

Tenant— against adjoining owner for letting water to escape... ... HI 776, (778) 

Worship^ turn of. Refusal to deliver idols, damages can be given ... Ill 390 


Caveat Emptor— 

See Sales. 


Champerty and H)|intenance— 


English laws of — are not of force as specific laws in India, either in the ^ 

Presidency temms or in the viofussil ... ... ... ... II 233, 

(256, 950, n) 
I 297, (302) 

A fair agreentont to supply funds for litigation in consideration of a .share 
in suit property, held ... ... ... ..* 11 233,(257, n) 

Such agreements not punishable offence and such suits to rccQA^r losses 
and costs of litigation cannot be su.stiiinod on the basis that an action 
accrues when an indictable offence is committed ... ... II 233, 

(269, 260) 

But such agreements must bo carefully watched ... ... II 233, (257, n) 

But contracts of this character have under sottic circumstances, boon 
held invalid on grounds of Public Policy, etc. ... ... ... II 233, (257, n) 

What those grounds are ... ... ... ... ... 1} 238, (257, n) 

Third Parties — 


Such agreements even though not unconscionable, cannot bo availed of by 
third partm i.. ... ... ... ... ... II 233,(258) 

Nor could parties to agreement be made liable to third parties for putting 
law into motion unle^ malice could be proved... ... ... 11 233. (260) 

Defendant cannot claim costs of suit froi^ a third party entering into 
such agreement ifith the plaintiff, not even on the grounds of justice, 
equity and gc^d conscience ... ... • ... 233, (259, n) 

His remedy may be to apply in time for security for costs .... ... II 233, *(259) 

* When third parties may be made liable • ... ... II 233, 

• • (269,' 260, n) 



INDBX. 


vii 


« 


CbaritieB— 

Administration, suit for. Sec AdV0CATE-Gekeu\Ij *. HlQH COURT : 

Religious Endowment. • 


Cypres — doctrine of-- 

Basis for ... .. ... ... ‘ ... ... I 303, (318, !•) 

not displaced where there is a residuary bequest to charity ... ... 303, (319) 

uule.?s directly or indirectly provided, doctrine applicable on failure of a 

specific bequest whether the residue is given to charity or not ...*' I 303, (319, 

‘ J}20. 21) 

in applying doctrine, regard must bo bad to the testator’s objects of 
charity and primarily to objects akin to the gift which has failed ... I 30?, (320,21) 

scheme to benefit the locality must be framed on failure of the gift for 
the relief of the misery of the poor of that locality ... ... 1 303,(320,21) 

no survivorship as between charities ... ... ... ... I 303 

discretion with regard to the application of cypres doctrine not inter- 
fered with by Appellate Court, unless it is plainly wrong ....^ ... I 303, (324) 


See also RELIGIOUS ENDOWMENT. 


Chartlr Act (24 & 25 Yio. o. 10 1) 


cl. 12— leave to sue unnecessary for land partly within and partly 
without, under s. 19, C. P. 0., 1877 ... ... ... Ill 370 

hear appeals, moaning of ... ... ... ... ,...111 669, 

(C78, G83) 

s?. 15 — erroneous order set right, though not appealed, when ... Ill 708 

also, see foot-note ... ... ... ... ... Ill 710 

when sub-judge persisted in putting wrong party as legal representative 111 708 

See also HIGH COURT. 


Cix^l Prooedure— 

Appeal. See AFPKAL. 

Appellate Court. Issues if necessary, may be added or amended by itself 

or by Court below on remand ... ... ... ... 11 - 1, (14) 

Attachment. Malikana rights, mode of (1859) ... ... ... Ill 414 

Cause, of action. Sec CAUSE OP ACTION. 

Decree. Sec DECREE. 

Execution. See EXECUTION. 

fnterest. See Decree, Construction op. 


Issues— * 

Court may framer on oral allegations of parties or pleaders in addition 
fo allegations in their pleadings, notwithstanding difference between 
them ... ... ... ... ... ... II 1, (13) 

may be added or amended at any time before judgment ... ... II 1,(14) 

by the Appellate Court or lower Court on remand ... ... iT 1, (14) 

who can raise, ill suit in which adopted son is party ... ... II 45, (53) 

Joinder of Parties — • • ^ 

for joinder, some interest in subject-matter necessary (1859) ... II 472, (373) 

likelihood of being affected by result alone not enough ... ... II 472, (473) 

after limitation, ^imitation in joint right unaffected ... ...Ill 2G, (28) 

See also PARTIES TO SUIT. 

Learn to sue. Bee SUIT. 

Multifariousness. Objections as to, tendency is to take liberal view ... TI 46, (52) 
Plaint — Description of Property in, when Vvholo estate bearing a name is 
sued for, boundaries need not be given ... ... ... II 1, (19) 

Ame'ndment of — j 

Allowed in appeal to avoid plea of limitation ... ... ... II 1, (84) 

See also LIMITATION. , * 

Bes Judicata. See RES JUDICATA. * 

BesfitMtion— » ^ * 

Suit for, can Be brought ... ... ... ... ...Ill 720 

Restitution inclusive of mesne profits can be ordyed ... ... Ill 720, (726) 

Mesne profits for time of occaphtion ... ... . ...Ill 720,(726) 

Benefits under erroneous decree ... ... ... ...Ill 161,(178) 
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CAL. FAOB 

Civil Ppooedure- -(continued.) 

Review — 

Can bcP given cv#n in absence of allegation as to error of law or discovery 
qf new cv^idence ,, ... ... ... II ,131, 

(139, 140, n) 

But not on tNc ground that there is new authority holding contra, not 
brought to tl^ notice of the Judge at the former hearing ... ..1 184, (186, n) 

Nor that ihe juago comes to a different conclusion from his predecessor’s 
on the facb ‘ I 197, (201, w) 

Sale. See EXECUTION. ^ 

Seconds Appeal. When suit o# \ Small Cause nature below Rs. 600 
is entertained by Civil Court within the local jurisdiction of a Small 
Cause Court, special appeal lie.s (s. 27 of XXIll of 1861 not applying)... I 123, (125) 

Security for costs. If a plaintiff is suing for another, it is usual to apply 
for security for costs and for stay of proceedings till it is paid ... II 233, (259) 

Splitting cause of action. £ee CAUSE OP ACTION. 

Suit for land. See SUIT FOli LAND. 

Suit in forind pauj^ris. Power of Court to allow suit to bo instituted 
in formd pauperis includt\s the power to allow the suit to bo continued 
m fomid pauperis aftorit has been instituted in the ordinary way ... II 130, (131) 

Summary Procedure on. Negotiable Instruments, PiXtension of time 
for defending may be given (1877) ... ... ... ...Ill 639 

Sum'tnons, etc. N«zir’s endorsement, insufficient proof of service in 
Foreclosure proceedings under Reg. XVII of 180G under which judge’s • , 

functions arc ministerial only ... ... ... ... Ill 397, (405) 

Company Law — 

Borrowing Penoers. May exist in the Articles, etc., by implication ...III 280,(283) 

Directors-^ 

Persons Icndfhg sums arc not bound, generally, to inquire into the internal 
arrangements of the Company (so laid down in The Royal British 
Bank vf Turquand, C E and B 327, quoted) ... ... ... Ill 280, (290) 

They are not bound to see if the Directors had as a matter of fart sanction 
to borrow ... ... ... ... ... ... Ill 280,(290) 

But this rule does not apply where the lender liad notice actual or con- 
structive ... ... ... ... ... ... Ill *280, (2^) 

The lender has constructive notice of absence of authority, when it is to 
be gatlierod from tilings contained in the Memorandum or Articles of 
Association, or special resolution which require to be filed with the 
gistrar under Companies Act ... ... ... ... Ill 280,^291) 

So, where a Bank advanced amounts which were actually in excess of 
Directors' borrowing powers for want of special resolution (though infra 
vires of Cempany), they wore hold to have constructive notice of 
absence of authority .. ... ... ... Ill 280,(291) 

And when it had not been ratified, the Bank’s claim was allowed only 
for what was within the Directors’ powers, and not for the exixiss ... Ill 280, (291) 
Meetings, Notice of busine,ss. Mentioning in report acts* of Diroctojs in 
excess of authority, and asking for confirmatioii of the report, may be 
sufficient Queere ... ... ... ... ... Ill 280, (286) 

Ratification— 

Whore Directors require the sanction of special re.solution of the majority 
f all the shareholders, for borrowing in, excess of specified sum’, • 
orrowing without that sanction is ultra vires of them ... ... Ill 

Such borrowing, however, might, when within the powers of the Company, 
be ratifiedjny the Company ... ... ... ... Ill 

But not when beyond the powers ... ... ... ...Ill 

And it may bo made at i^ general meeting (though not consisting of the 
majority of all the shareholders) ... , ... ... ...HI 

Ratification requires however notice of the invalid act before the meeting 
of the sharehcjderi ... ... ... ... III 

Ratification only validates the particular act that was invalid and ratified , • 
but is no authority for repetitions of similar acts in future ... ni 

Ratifying a psurticular act <]pne in exesns of authority and conferring a 
general power to dx> similar acts in future are diflerent things ... Ill 


280; (284) 

280, (285) 
280, (285) 

280, (286) 

280, (286) 

280,1(287) 

280, (287) 
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Coriipany Lei^Yi—fcontinuecl.) 

Ratification — (continued.) 

The latter iB enlarging or extending the power in the Articles j^nd this 
cpuld be done only in the mode proscribed therefor , ... 

Possession of letters of credit for amounts in excess of borrowing powers 
of Directors not tantamount to having borrowed so 

Company having notice or knowledge at its meetings of Director'^*- posses- 
sion of such letters is not therofore ratifying or authorising borrowiiig^n 
excess 

Compensation— 

Under Land Acquisition Act. See LAND AC^QU1SIT10N ACT. 

Compromise— 

When a, i.s set aside on the ground of fraud the parties must be relegated 
to their original position ... ... ... ^ 

When, entered into by defendant and plaintiff representing *a minor 
• and defendant’s appeal is consequently withdrawn, if the minor sub- 
seqmyitly sets aside the compromise on the ground of fraud between 
the defendant and the plaintiff, the parties must be relegated to their 
old position and the defendant given the liberty of preferring tb* appeal 
as before though barred at the time 

Confessions — * 


CAL. PAGE 

* 


III • 5i80, (ti87) 

111 280, (289) 

• 

HI 280* (289) 

II 184, (196) 

II 184, (196) 


Nqt admissible in evidence under s. 2<5 of the Kvidcnce Act (1872) when 
made before any Police officer, (I)eputv Commissioner of Police) ... I 207, 

(216, 216, n) 

Reciyrding, mode of. Bee CUIMINAL PROCEDUltK. 

Constitutional Law— 

Seo^LiEGIPLATURE. 

Contract— 


Avoidance of — 

On the ground of Dure.ss ... 

Betting aside deeps, foi inadequacy, when 

l)efeftce fur. Refusal whether ina\' lie different from that first alleged ... 

Pe^ormance of. Actual measurement being to be the basis for rent, and 
in the meanwhile an estimated rent, measurement in rent suit to tti.st 
the plea that less was due, i.s not such measurement as was in the ovn- 
templation of parties 

Rescysion of. Mistake (oommon) as to amount due under decree for 
which agreement given, no ground for rescission, but for reforming the 
amount 


I 

330, 


(334, 336) 

JII 

192, (196) 

Ifl 

392, (3961 

111 

271, (274) 

III 

602 


See also Contract ACT ; Principal and Surety; Specific Pek- 
I-OBMANCK; TENDER. 

Contract Aot- 

Agreement to refer — towirbitrators whithout expressly forbidding action 
by suit wholly or before award b\ .such arbitrators, does n()t fall 


under .s. 28 ... .. ... I 

Alteration of Documents ... ... ... ... ... II 

Tender— 

bad when part of what is duo is tendered ... ... ... Ill 

• • 

also when acceptance would mean giving up the remainder ... ... Ill 

General— 

s. 20. Mistake of fact and of law. Mistake as to whether decree award- 
ed future interest — construction of decree, one of law ... ... Ill 

Not voidable ... ... ... ... ... * .. Ill 

s. 28. Whether a suit will not lie to enforce aft agreement to refer to 
• arbitration even in case referred to in the 1st exception to s. 28 .f. 1 

B. 37~introduces vMiiation from the^ English rule in Pigot’s case ... 
s. 43. (Joint Liability) KiTigv. /foare applicable ... ... Ill 

. judgiifent obtained against one bars recovery agains^ others ... Ill 

even if amount not realised ... ... ... * Ill 

or if leave had been given in first suit to proceed against others ... Ill 


42, 460, (n) 
220 

6. (16) 
408, 470 
408, (472) 


602, (608) 
fi02, (608) 


42, (466. n) 
220, (223) 
363 
353 
353 
353 
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Contraot Aot — ( continued.) 

s. 56 — does not apply where ghatwali services arc no longer required by 

thS zaiUindar... ... ... ‘ ... ... ... Ill 251,(26*2} 

8«. 74, 7G^ 108. Sale dc^s not include exchange of one legal tender tor 

a7wther ...* ... ... ... ...Ill 37^,(382) 

cash for cufrency notes ... ... ... ... ... Ill 379, (382) 

s. 74. Whether agreement to charge high interest after default in pay- 
ment is penal ... ... ... ... ... II 209, (207) 

s. 182 — does not hpply as between acceptor and drawer whose liabilities 
are different, not joint ... ... ... Ill 174,(184) 

s. 17C. Bight to recover goodoTpledged by one who took them on inspec- 
tion and on condition of being deemed purchase if not returned within 
10 days ... ... ... ... ...HI 264,(270) 

Value paid at time of taking deducted in favour of pawnee ... Ill 264, (270) 

s. 247. Minor partner,' principle applied to Hindu minor in family busi- 
ness ... ... ... ... ... ... Ill 738, (741), 

Co-owners— 

See CO-SHAUKK. 

Coroner's Inquiry- - 

Must result in finding ... ... ... ... ... Ill 742, (752) 

Report public .c. ... ... ... ... .. HI 742, (762) 

Origin and consequences of... ... ... . HI 742,(752) 

Distinct from magisterial inquiry under Cr. P. C.. 1872, s.l35 ... Ill 742,^ (752) 

Co-sharer— 

In suit for enhancement of rent, others not necessary parties when 

specific rent as for specific share had been received ... ... 11 474, (477) 

Purcl^^se by one { bena7ni) who Jiad wndertaken to apply to Collector to 
save mfhals from revenue sale for default, fraudulent ... ... Ill 300, (303) 

Others entitled to recover ... ... .. ... ... Ill 300, (304) 

But the revenue sale cannot be set aside ... ... ... Ill 300, (302) 

No suit for damages by one against another for sale in consequence of 

default by one or more in paying Government Revenue ... ... I 406, (408) 

See also PkaUD ; JOINT RIGHT ; LIMITATION. 

Costs — 

filing to^nforce, whether costs can be given ... ... II 446, 

• (455, 464) 

awarded to defendant ... ... ... ... ... Ill 473, (484) 

disallowed under circumstances of the case, though granting plaintiff « 

partial decree... ... ... ... ... ... 1 385, (388, n/ 

not awarded as defendant was absent... ... ... ... I 328,(830) 

when litfgation due to mistake of Judge each party to bear his own costs 111 383, (389) 

When, third parties are made liable for costs of suit (principally ca#e of 
Solicitors) ... ... ... ... ... ... II 233, 

• • (969, 602) 

Appeal — • 

No special appeal in respect of costs when matter is purely discretionary 1 385, (388, n) 
Except when principle is involved ... ... ... ... 1 385, (n) 

Interest on, not given where decree silent ... ... • ... HI 361 

Remandt Privy Council taxing costs, when remanding to bo used bv the 
^ Lower Court ... ... ... ... ' ...III 806,(817) 

• • • 

Court— 

Duties qf — to consider questions of law raised b> the judge during argu- 
ment and which arises on the facts of the case, though neither party 
raised it ... ^ ... ... ... ... ... II 262, (268) 

Court Veas Aot — * 

Probate dutu. ^Annuity, deduction for capitalised value of ... ... Ill 736, (73f) 

Second grant, when duty payable over again (1870,^1876) ... %» ... Ill 738 

Sch, II, Art, 10 (Vll of 1S70), Vakalatnamab needs no further stamp 
though money and valuable docu^i;iients payable thereunder ...III * 767 

•b'c/t. i, cl. 11 md 19. ^ield applicant not exempted under eircumbtances 
of the case ... ... ... ... ... ... 1 169,(174) 
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Criminal Prooedure — , 

Act X of 187-2— 

Accused — • » * • 

s. High Court can order, to be arrested under b. 27*2, pot^diif^ appeal 1 « (n) 

See SiIho infra, sub-title, Discharge of accused. 

Acquittal — Appeal from, by Government, limitation six months ... M 136, (138) 

Apical preferred by the Junior Govoriimont pleader under authority 
from Government IS proper under 8. 272 ... ... ... *11 273, (276) 

Appeal also lies under s. 272 when accused is acquitted on charge ^of ^ 

murder even though convicted on a minor oficnco in the same trial in 
respect of the same matter ... ... •*»... ... II 2'il, (276) 

Hold b. 272 applies to a case whore accused person is tried and acquitted 

by a Jury ... ... ... ... ... ... II 273. (276) 

See also IIIOH COURT (APPEAL) ; LIMITATION. 

Appeal — 

s. 418 — ‘ Court of appeal,’ appeal need not be pending ... • ... Ill 379, (381) 

• Against acquittal — 

See sujjjia, sub-title, Acquittal. 

Sec also under sub- title, Accused. 

Jtie'nch Magistrates. See infra, under sub- title. Magistrates. * 

Commitnient — (ss. 220, 221) — Committal after charge having been drawn 

• up, legal ... ... ... ... ... ... Ill 495, (497) 

Discharge of accused. When discharged accused cannot be committed 

ioi retrial by District Magistrate ... ... ... ... I 282, (284, n) 

See infra, .sub-titlc, under Trial. 

Confessiem. Need not be attested under Cr. P. C., 1872, 326, 346 when 
made at trial in Court to officer trying ... ... ... Ill 756 

Conjiscaiian, docs not affect the question whether summarily triable ... Ill 366 

Fine — Refund of. High Court, no power under s. 147 to order, on 
quashing a conviction ... ... ... ... ... 1 364, (356) 

High Court— (Powers of Revision ) — • 

Extraordinary jurisdiction of, not to bo invoked when regular remedies 
provided arc not utilized ... ... ... .. Ill (>73, (576) 

But when it appears that Magistrate has exorcised no discretion at all or 
used it wholly unreasonably, High Court will interfere under s. 297 
(X of 1872) ... ... . ... ... ... ... II no 

(112, 113, n) 

Wlifen in security proceedings, ISIagistrate ordered security to be given to 
the extent of Rs. 60,000, High Court interfered ... II 110 

• (112, 113, n) 

High Court refused Co go into evidence in a proceeding under s. *297 ... II 405 

Note die varying views of MakkPY and PRINSEP, JJ. Sec also, supra, 
under sub-titles. Accused ; Fine, Reference, High Court. 

Judge — • 

Trial by, having su(}sbantial interest opposed to one of oldest and plainest 

rules of justice and of common sense ... ... ... II '23, (27) 

See infra. Magistrate. • • 

Judicial Proceeding (s. 136) — 

Enquiry into death under s. 136, not ... ... ... ... Ill 742, (761) 

Need not result ill finding or report ... ... ... ... Ill 742, (752) 

Need not be published ... ... ... ... ... Ill 742, (752) 

Cannot bo required to be published ... ... ... ... Ill 742, (762) 

Coroner’s inquiry different... ... ... ... ... Ill 742, (75*2) 

Deceased’s relatives whether they have locus standi, to get report quashed * 

though it may injure memory of deceased ... ... ... Ill 742, (749) 

Jury— , 

Trial by (s. 233) of case triable with assessors not invalid •.• ... HI 765 

But right of appeal on facts, whether remains intact ... ... Ill 765 

Appeal against acquittal by — see supra, under sub-titlu, Acquittal. • 

Lunatic — (.ss. 426'<ind 432). When responsibility of Criminal Courts in 
’ respect of an accused declared a lunatic under s. 426 ceases and when it 

maybe revived ^ ... ... ... ... II 366 

MagisU^ie. Whdli interested not to try, as when he ordered prosecution 

• under Stamp Act ... ... ... ^ ... ... Ill 622^ 

Pawers of— • 

Summary Jurisdiction — When and where exercisable ... ... II 117, (n) 
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(friminal Procedure — (continued.) cal. fagb 

Act X of lS72-p-(c(»itinued.) 

Bench of Magistrates — Trial by, directed by District Magistrate ... II 23, (32) 

Not dA^irablc Uiat, complicated and difficult ’case should be left to be 
tried by^ ... ♦ ... ... ... ... II 23. (32) 

Cannot deal with cases under s! 630, Cr. P. C., 1872, as they can only •* 

‘try ’ (s. aO) ... ... ... ... ... ...Ill 764 

<r See suyra^ under sub-title. Judge. 

Mandamus - ^^rit of. High Court held not empowered to issue in the 
case, as the Magistrate did not refuse to exercise jurisdiction ... II 278, (282, n) 

Possession (disputes as to) s. 630. Possession (constructive) through ryots, 
not jB^ithin ... ... «*• ... ... ... ... [11 '320 

Uecogniza nces — 

High Court, no power to reduce what had been forfeited ... ... Ill 757 

Remedy, application to Government ... ... ... ... Ill 767, (n) 

Reference. High Court can, on reference under s. 263 (1872), convict 
prisoner of offence on ftets found by jury in acquitting him of another, 
though they omitted to do so themselves ... ... ... Ill 189,(192^ 

Reference to High Court ondisaqreement between Judge and Jury — 

Judge to state his opinion also (ss. 263, 464 — 1872) ... ... Ill 623, (624) 

High Court may find guftty against verdict of majorit> of the jury (ss. 263, 

464—1872) '... ... ... ... ... ...Ill 623,(626) 

Re-trial, s. 215 — District Magistrate has no power to order, of persons • 

discharged undAr s. 216, but has only to report to High Court ... 1 282, (284, n) 

Revival of Criminal Proceedings. Illegal and ultra vires to revive Criminal 
Proceedings before oneself after the accused has been once discharged 
under s. 216 (X of 1872) especially when no further evidence is 
procurable ... ... ... ... ... ... II 106, 

(112, 410, n) 

When discharge is improper, the only course is to report to High Court, 
whicl^ may, if necessary, order re trial ... ... ... II 106, 

• (112, 110, n) 

Sanction to prosecute — 

s. 417. • Distinction between complaint by Court and sanction given to 
private party to prosecute ... ... ... ... 1 450, (160, n) 

Requirements as to sanction to prosecute ... ... ... I 460, 

(454, 466, n) 

There must bo sufficient ground, not a mere surmise or suspicion ... I 460, (461, n) 
Judge bound to state the particular statements or avorineiitb in respect of • 

which offence is«illcged to have been committed ... ... 1 460, (466, n) 

Whether preliniiifary enquiry necessary before giving sanction to 
prosecute ... ... ... ... ... • ... I 460, 

(164,^65, n) 

No presumption that plaintiff’s witnesses arc abetted by him in giving 
false evidence ... ... ... ' ... ... I 460,(461) 

Security for good behaviour— 

Person required to give socunty must have a fair chance afforded hiui to 

comply with the required conditions ... ... 11 384,(385) 

Magistrate bound to 'state his grounds for lixmg the' amount, wjjicnuvor 
required by High Court ... ... ... ..II 384, (386) 

When Magistrate ordered security to the extent of Rs. 6,000, High Court 

interfered on the ground of material error of law under s. 297 ^ ... II 110, (112, n) 

See supra^ sub-title, Reco(jnizances. 

Stolen Property— 

^Dispoiial of. Currency notes to be returned to holder in good faith from. 

whom taken ... ... ... * ... ... 379 

Not to owner from whom stolon ... ... ... ... Ill 379 

Summary Trial. Confiscation of property does not affect the conditions 

of jurisdiction .. ... ... ... ...Ill 366,(369) 

Transfer — (s. 147) — ^ 

Notice to Crown not compulsory in case c of transfer of on n privid fade 
case shown forasame ... ... ... ... ... l 366, (3d8> 

should be made not by letter to the English Department but befo^the 

Gourtin its Judicial capacity supported by affidavit^or affirmation ^ dd) I 219, 

^ (*23. m) 

Whether case can be traneferred on zfotes of evidence taken by Magistrate 
at time of trial ... ... ... ... ... I 354,(356) 
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Cpiminal Ppooedure — (continued j ^ 

Act X of 1812— (continued. ) 

Transfer ( s. lil )— {continued.} • , 

High Court not entitled to transfer under s. 147 where a Police ^lagistratc 
•having heard the evidence before him, had dismissed it, though he did * ‘ 

not disbelieve the evidence, on the ground that the case was not made out *11 278, (282,n) 
When case has been transferred under s. 147 (1875), High Court can try .j 

•de novo or dismiss it on the ground that Magistrate has given no findinf^ 

(under ss. 292, 294) ... ... ... ... » ... I 856, 

(5^8, 869) 

Trial— ^ 

By Magistrate who initiated proceedings is not by itself illegal ... TI 28, (2(5, 27,n) 

But it IS most undesirable ... . ... ... ... ... II 28, (26, 27, n) 

Must be avoided especially in a case where he himself discovered the 

offence, initiated proceedings and has to give principal evidence ... 11 2:J, (26, 27, n) 


Held bad, if not conducted in the manner prescribed by law ... ll 23, (30,n) 

If illegality is of substantial nature, cannot be cured by waiver ir consent. II 23, (30, n) 

• especially when the illegality, is to the x>rojudicc of the accused ... II 28, (;40,n) 

No viJue to such consent obtained by ^lagistrates in mofussil ... II 23, (30 , m) 

Whether — illegal absolutely if the trying Magistrate being sole Judge of 

law and fact is himself a witness in the case ... ... * ... II 405, 


(413, 416, n) 

Distinct offence . Offences of the same kind ma// be tried ^ ... Ill 640,(541) 

rrocedure. Dexmting one of the Magistrates constituting a Bench to 
. record statements of witnossos named by accused to guard against subse- 
quent duration, quite illegal and unjustifiable ... ... ... II 28,(29,30) 

Witnesses, examinatioyi of — (s. ^ilO ) — 

Magistrate should not discharge, without cxaiiiiniiig all witnesses for 

prosecution ... ... ... ... ... ... Ill 389, (390) 

Witnesses for defence, summons to be issued (s. 359) ... ... Ill 573, (582) 

When may be refused ... ... ... ... ... HI 573, (582) 

Court witnessc.s, when Magistrate should call inofzt ... ... IH 573, (582) 

General — 

s. 186 — enquiry under — See, supra, sub-title, Judicial Proceediwj. * 

s. 147. J’owers under — arc not intended to be exercised by the Iligh Court 
in cases of acquittal but only in cases of conviction, etc. ... ... II 290, (202) 

s. 606 (1872) ... ... ... ... 11 884,(385) 

s. 680. No order can be mude under this to divide joint property for 
• separate onjovinoiit, though disputes might occur from the disagreement 
of owners ... ... ... ... ... . ... HI 573. (579) 

Criminal Prosepution— 

Notin nature of friendly arbitration, but a penal proceeding of very grave 
iffid serious kind which must be conducted strictly according to the 
rules prcscri bed by law ... ... ... ... ., 11 28, (27) 

Custom— • 

Family, different^ from Lcj: loci and can be put an end to ... ... I 166, (195) 

Limits of — how construed ... ... ... ... ... I 153,(162) 

Discontinua'nce of family'^doc^ not ucccs.sanly follow when tenure is 
settled permaneiit])^ by Govcrntneiit, though it may impliedly bv such 
act put an end to all the incidents of the old tenure ... ... I 186, 

(195, 196) 

Not illegal nor cqtitrary to principle, if manner of descent depending on 

family usage is put an end to accidentally or intentionally ... 1 186, (195, n) 

Mahomodan adopting Hindu law, how far latter to be applied ... Ill 694, (695) 

When Reg. {lo XI of 1798 and X of 18^ apply to cases resting only * 

on- a continuing family usage ... ... ... I 186,(192) 

Cypres— 

Doctrine of. See CHARITY. • 

Damages— 

can he given for — • 

refusal to deliver idols and so prevoiit turn o& worship ... ...Ill 390 

breach of promise to give in marriage... ... ... • ... I 74, (76, 77) 

breach of contraq^io refer to arbitration ... ... ... 1 42 ; 466 

nol given in a suit by one co-shardr against another for default in paying 

, Q^ivcrnment revenue ... ... ... ... ... I 406, (408) 

Nominal. When Court finds plaintiff not entitled V substanttol daxnitgds, 
not bound to award nominal damages ... ... ... I 386,(388) 
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Damages — (continued,) cal. page 

MeoAwre o/— iu case of breach of contract to take delivery of goods, whether 
difieroiioo in prices botweoD the contract price and the price on date of 
faiium by dof^jadant to take delivery, even* though plaintiff had not 
a()]bually purchased the |fbods ... ... ... ... 1 264, (274) 

Deoliufatory peoree— 

^ Person in possession claiming as lakheraj being decreed against for rent, 

by Small Gauis Court, no declaration of lakheraj title allowed ... Ill 612, (614) 
Remedy of such person in case of further suit for rent, by suit and 
injiihction ... ... ... ... ... ... Ill 612, (615) 

Gran te^ under circumstances of tjpQ case even though consequential relief 
could not be granted in the suit under similar powers exercised by 
Courts of Chancery in England ... ... ... .. 1 456, (463) 

Decree— 

Appellaie Court— 

ro-opciiing at request of* party, validity of order thereon cannot be 
questioned ... ... ... ... ... ... Ill 214, (219) • 

May bo given as regards all parties, inclusive of those that did not appeal , 

(1859, s. 337—1877, s. 544) ... ... ... ... Ill 738, (741) 

Dejinition of in C. P. C., f^77, s. 3, ‘ other proceedings * refer not to those 
in suit but miscellaneo 4 s proceedings ... ... ...Ill 662, 

, (677,681) 

Ex parte decree — 

Ex parte decree as valid as any other, and usable in evidence like 
contested decree ... ... .. ... ... Ill '383, 

(387, 368) 

Binding on the parlies ... ... ... ... ... HI 383, (387) 

But its value may be taken away by establishing fraud or irregularity or 

being contrary to natural justice ... ... ... ... Ill 383, (388) 

Rent decree obtained ex parfe binding... ... ... ... Ill 383, (ff88) 

Though fresh circumstances may be proved affecting the rent ... Ill 383, (388) 

Question ps to granting of rehearing aftcr^ihc period proscribed under s. 1 19 
may be raised in special appeal in the case ... ... ... II 114, (116, n) 

This right is not taken away by the existence of another remedy under s. 15 
of the Charter Act ... ... ... ... ... II 111, (116) 

il/ipfaZ, respondent ex in lower Appellate Court not disentitled to 
appeal to High Court ... ... ... ... ... HI 228, (229) 

Construction c/, not to be taken to award future interest when decree * 

silent ... ... ... ... ... ... Ill 602 

Court executing decree not to interpolate terms into decree ... ...HI 161, (169) 

Cannot give interest on costs ... ... ... ...HI 161,(169) 

III ^ 361 

but may execute so, if resting on consent of parties ... ... HI 161, (169) 

Execution pprchaser,*how far to go behind — to find out its binding nature 11 213, (218, n) 
Farm of^ in case Hindu Mitakshara son succeeds against purchaser of 
father's interest ... ... ... ... ..*.111 198, (209) 

Partition decree, nature of... ... ... ... Ill 551, (552) 

Supersession o/, when ... .. ... * ... , ... HI 30, (37) 

Appellate Court's decree in main suit superseded un-appoalod decrees in 

similar rent suits (GAHTU dias. 45)... ... ... ... Ill 30, (38) 

Review not necessary ... ... ... ... Ill 30 

Remedy of restitution by separate suit, though decree tmreversed ... HI 30 

Terms of— 

nfhy give interest on mesne profits from institution of suits ... IH 654,. (660) 

See also CIVIL PBOCEDUBE CODE. 

Deeds— • 

Alteration of, efieci of ... ... ... ... ...Ill 220 

rules whether substantive law ... ... ... ...Ill 220,(224) 

purdanaskin, execution by, what proof required ... ... ... HI 324, (327) 

Setting aside of, foi^nadequacy of consideration, when ... ... Ill 192, (198) 

Must lead to covolusion that party did not understand or was imposed ^ 

(Tennent v. Tenmnt) ... ... ... * ... ... HI 192, (198) 

Knowledge concealed frqm grantor of minerals under grant lands, how * , 

effects the question .m ..f ... ... ...Ill 192,(108) 

Bee also iNTEEPlitBTATlON OF DBEDB. 
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DiveBting of Bstate— 

See Hindu Law, adoption. 

Divoroe Act— 

of 1869— , ’ ' • 

"Desertion — 

Desertion, rule in Fitzgerald v. Fitzgerald^ adopted ... ... HI 4^5 

There should have been an existing state of cohabitation and active with- 
drawal therefrom ... ... ... ... ... 111485,(491,493) 

till the facts. GARTH C.J. & Makkry, J. held the case came within the 
rule differing from Kennedy, J . ... ... .. ... Ill 485, (494) 

Sec. 14, delay, effect of ... ... ... ... HI 688 

Should be explained away ... ... ... ... ... HI C88 

When unexplained, and false story given, petition dismissed... ... Ill 688 

Sec also HINDU Law. 

Domioile— 

Persons of .same, though marrying while they arc temporarily siayi ng in a 
foAign country, carr}- their law of, in re>pect of each others moveable 
propertv ... ... ... ... ...^ ... 1 ^ 12, (418) 

A husband of English, marrying in India a woman of English, is entitled 
to her moveable property as her next of kin and is not governed bv Act 
Xofl865, s. 4 ... ... ... ... ... I 412,(421, n) 

Dowl Fehrist— 

nature of ... ... ... ... ... ... HI 322 

needs neither registration nor stamp though tenants may affix signature... Ill 322, (323) 

DurcBB— 

Agreement with favourable terms entered into while under imprisonment 
• on a charge of stealing was repudiated on ground of ... ... 830, 

i (334, 335) 

Difference between England and India in this matter ... ... 1 3.30, 

(334, 335) 

EaBement— 

Eight of, must bo uninterruptedly and also '*ope7ily ” enjoyed in order to 

perfect it ... ... ... ... I 422, (430) 

Mere non-user is different from a total discontinuance of enjoyment 
* coupled with an overt act making enjoN men t of it impossible ... 1 422, (430) 

as defined in IX of 1871 does not include Jalkar ... ... / ... Ill 276 

Ejeotment— - * 

Tifte — 

When s>uit for possession is brought on both title and adverse posses. 

sion and latter alone is proved, decree ma> be passed thereon ... HI 224 

Where title bv adverse pos.sossion not also set up lesuli otherwise, when the 
other title 'fails ... ... ... ... ... Ill 224,(227) 

Defends. Occupancy riglii, custom of transferring, no defence to trans- 
ferring , ... • ... ... ... ... Ill 774, (775) 

Proof of title, when makes up for possession in respect of waste or jungle 
lands ... ... ... ... ... ... Ill 768,(770) 

Possessiemy natui^ of acts of ownership to be proved in respect of waste and 
jungle lands ... ... ... ... ... ... Ill 767.(769) 

See Landlord and Tenant ; also Limitation ; Butts for Possession. 

EngliBh Law— • ' 

Principles on which, are made applicable in India ... ... 11 283, (256) 

Enhancement of rent — ' 

See BENT. 

Equity— , 

High Court interfered in, when consideration of Promissory note sued on 
was grossly ing^equate and terms exhorbitaut ... ... ... • II 202,(207,208) 

Want of. Whan execution creditd^ first sold tenure in execution of money 
dlicree* and again in execution of decree for rent, he cannot, when latter 
pui'chaser makes default in rent, proceed against bis other immoveables, 
though the tenure was got releas^ from attachment by third parties ... Ill 712, (715) 
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Escheat— ^ 

On the death without issue of the grantee of an absolute Mokurraree 
tenuw, the tenure does not revert to the Zanfindar grantor nor does he 
take it escheat, but^rown takes it ... ... ... 1 391, (40^2, n) 

Estate — * 

Divesting of. ^See HINDU LAW— ADOPTION. 

iistoppel— * 

Decree, reopening oT, party at whose instance reopened cannot question 
validity of order thereon . ... ... ... ... Ill 214, (^19) 

Evidence— 

Alteration of documents, rules, whether rules of evidence or substantive 
law ... ... ... ... ... ... Ill 220, (224) 

Ancient document (s. 90). No presumption of authority to execute, 
though geiiuineneHS of document presumed ... ... ... Ill 557,(559) 

Sec also EVIDENCE ACT, R. 90. 


Inadmissibility of. Whether a document insufficiently stamped is admis- • 

SI ble in evidence \ ... ... .. ... ... II 58^' 

Admissibility of. See EVIDENCE ACT, s. 25. 

Purdanashin. Execution by, evidence required ... ... ... HI 324, (327) . 

Evidence Act— 

8.25. Who is a Police officer ... ... ... .. I 207, (215,* w) 

Confession made before a person in any way connected with Police 

(Dv. Commissioners) inadmissible ... ... ... ... I 207, 

(217, 218, «) 

s. 25, 26. K. 26 docs not restrict s. 25 in the moaning to be given to 

“ Police officer” ... ... ... ... ... I 207, (215, n) 

s. 90. Ancient Documents. Potta from proper custody ... ... Ill 293, (%95) 

See also EVIDENCE, ANCIENT DOCUMENT. 

3 . 92. Parol Evidence Pule. Oral agreement to give advances made by 
one party, priority over another, at the time when the latter is getting 
a document executed to the effect that he must be given the first 
charge is inadmissible ... ... ... ... ... II 68, (89) 

Does not preclude evidence of being only ac'commodator of a bill without 
consideration ... ... ... ... Ill 174, (AS4) 

s. 101, 103, 100, Ovus. See ONUS OP PROOF. 

s. 124. Privileged documents. Report of Magistrate of inquiry under 
Cr. P. C., 1872, s. 135, privilege may be claimed for ... III 742 

B. 167. Applies both to Civil and Criminal cases ... ... I 20^^ (211) 

Apart from s. 167, Court has power to review criminal case under cl. 26 of 
the LetterB Patent on merits and affirm or quash conviction ... I 207, (218) 

Execution — 

i. Of Ex •parte decree ... ... ... ... ... II 123, (n) 

ii. Orders nut touching merits, no res iudicaf a ... , ' ... Ill 47 

Order rejecting application by one alleging that a purchase of a dedrcc by 

a person was made as benami for her, not appealable, as such person Is 

not party (1859-208, 364 ; 1861-11) ... ... ... Ill 371, (373, 4) 

iii. Court tn — 

not competent to entertain objection of third persons to dispossession in 
execution (1877) ... ... ^ ... ... ... pi 729, (732) 

when proceedings are struck off, no power to transfer to another Court 
for execution (1359) ... ... ... ... .. Ill 512,(513) 

Court passing decree should be applied to (1859) ... ... ... HI 512, (514) 

can determine under s. 11, Act XXIII of 1861, questions relating to the 
decree and between the parties to the suit in which decree was passed... II 327 

Party not on record wfien the decree was passed does not become one by 
applying for execution and the question to his legitimacy cannot be 
gone into bv th^ executing Court ... ... ... ... II 327 

Any decision on the question cannot bar a subsequent ^ suit on the sffiae 
question ... ... ... ... ... 11 327 

iv. Proceedings in ^ c., ... ... ... II 32f 

See also Civil I^ocbdube. 
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ExjDoatioo — ( continued.) 

V. Purchaser in— 


His title dates back, on confirmation, tcf the time of sale and so is 
liable to Government revenue falling due between date of sale aAd date 
of Confirmation ... ... ... * ... 

Extent of interest acquired by 

Ho\^ far is he to go behind decree to find out whether sale will be bind- 
ing on the Hindu son of the judgment-debtor ... ... .t, 

vi. . Salein^ ^ ^ 

Proclamation, fresh one after adjournment necessary (1869)' ... 

Omission of a material irr^ularity from which absence of bidders and 
injury presumed 

Proclamation, fresh one necessary after portion of property being released 
in favour of third person 

Omission, a material irregularity ... ... ... * 

•Some evidence of injury to be given ... 

Chvnstriu^tion of. Where sale is held in execution of decree against person 
with power to convey both larger and smaller interest, frame of suit and 
joinder of parties are material circumstances to find out which pi^s.sed . . . 

Interest passing under — 

Interest of the judgment-debtor alone, unless he has legal authority 
represent tbe whole estate, will pass... 

See Civil Procedure Code. 


II ill, (Ub'n) 
II. 213, 

(219, 220, n) 

II 213. j[2l8) 

HI 642, (544) 

III 642, (544) 

HI 644, (64C) 

III 544, (54G) 

HI 544, (547) 

HI ICS, (204) 

HI 396, (397, n) 


vii. Security for costs — 

May be proceeded against summarily, 1859, ... ... ... Ill 318,(319) 

Ezeoutlve and LegiBlative funotions— 

(pe»«M4RKBY, J.) ... ... ... ... ... Ill GP, (91, 96) 

What are w'ithin (per Maukky, J.) ... ... ... ... 111.* G3, (91) 


Executive offloers— 

See OFFICERS. 


ExeoutoFB— 


Bee under WILL. 

Pi. i'a.— 


Purchaser at a sale held under a writ of Fi. Fa., cannot recover pur- 
chase money from decree-holder if he i.s opposed on the grournl that 
^Sheriff had no power to sell the particular lands 

Fine — 

Refund of. High Court no power to order, under s. 147 of Act X of 1875 

PiBhing— 

Offences in respect of 

Forma PauperiB— ’ 

Suit in. Point of limitation when application to sue as pauper is 
dismissed ... ^ 

Fraud— 

Co-sharer undertaking to apply to Collector to avert sale for default, but 
omitting to do HO, is committing " 

Other co-sharers entitled to treat such purchase null against them 

See also CONTRACT ACT (8. 178) ; LIMITATION. 

Fraudulent Gonveyanoe — 

Conduct and laches of alienee taken into account ... ^ 

Circumstances leading to tbe inference considered 

'Pull Bench— ^ 

Answer of — on •question referred 43an be attacked in an appeal to the 
, Pri^y Council without a cross appeal, even though the answer is not 
framed as a decree oi as an interlocutory order... ^ ^... 

See High Court. 


1 55, (72, 73) 
I, 354, (M56) 

II 354, (.355, n) 

H 389, (392, «) 

HI 504, (603) 

III 604, (507) 

III 397, (411) 

III 4.'M 

i 

I § 336 , ( 345 ) 


I CAl..— « 
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General Clauses Aot— 

See ACTS (I 0>' 1868) B. 6 ... ... ... ... ••• HI 668, (727) 

Ghatwalt Tec ares— * 

Oiigin of* ... ® ... ... ... ... ... m 851, <(266) 

Settlement, history of ... ... ... ... ...Ill 251,(256) 

Settlement Ky Government with zamindar and compounding for services 
so as to dispense with them ... ... ... ...Ill 251,i(258) 

Thereby, however, no right to resume tenure on the part of zamindar (as 
hpd ^en decided by the Courts) ... ... ... ... Ill 251, (259) 

Suit for enhancement of rent a2.v>.harred 

(1) D> sanads before Perman^ent Settlement, and even where after it, 

by their appearing to be regrants (Case No. 251, p. 2G3) ; 

(2) By Ghatwalis being dependent taluqdars within V^llI of 1793 ; 

(3) By Jumina not being deemed altered within VIII nf 1793 merely 
from other oonditions (as number of men to be maintained) having 
been altered ; c 

(4) Bv Contract Act, s. 56, being inapplicable ... ... HI 251, (2G1-3) 

Gift- 

Absolute gift with a condition restraining enjoyment separatel\ for a 
period (20 years) held repugnant ... ... ... ... I 104, (107, n) 

See Hindu Law (Gift). 

Oovernment — 

Liability oj — 

No — for acts done by its officers in the exercise of sovereign powers ... 11, (19) 

Is limited to suits such as might, previous to 21 and 22 Vic., e. 106, have 
been brought against the East India Company and subsequently 
against the Secretary of State for India in Council, and limited to acts 
done »i the conduct of undertakings which might lie carried on by 
private individuals without sovereign powers ... ... ... II 11,(19,20, 

25, 26, n) 

So Government wae held not liable for Excise Authorities not granting 
licenses to plaintiffs even after accepting their bid and receiving the 
deposit for same ... ... ... ... ... II 11, (19, 

26, 26, n) 

Recommended to appeal to Privy Council in a decision affecting Legis- 
lative Powers ... ... ... ... ... Ill 03, (14b, n) 

Gaardian— 

0} Minor— *. 

May be appointed of the property of a minor without n suit by a petition 
to the High Court ... ... ... ... II 357, (358) 

Powers of, whether could mortgage without sanction of Court ... 11 283, (288, n) 

Adviiniatrairis: oi, Hindu cannot bring a suit herself in that capacity in 
respect of immoveable property ... ... ... *...11 431,(433) 

Habeas Corpus— 

Writ of. When, High Court interfered by ... ... ' ... 78 

High Court— 

Appeal — No — against order granting certificate to appeal to Privy Council 
by Judge of the Privy Council Dept. ... ... ... 1 102, (108, n) 

Circular orders. Not to be taken to affect decisions ... ... ]J1 547, (550) 

iHvisim Court. Judge deferring to other J udges, though of other opinion , 
in granting interim injunction, to save inconvenience ... ...Ill 417,(433) 

Full Benchr- 

Not when conflict of opinion only between individual Judges ... ... HI 20, ( 32 ) 

When questions to be i;fferred ... ... ... ... Ill 443, (461) 

furisdictim. Charities, same us Supreme Court, i.e., as English Chan- 
cery Court ... « ... ... ... ... ... Ill 563,(572) • 

See also JUBlflpiCTION. 

Letters Patent — Power of, under, lion afieoted by cl.* 39 of the Letters . 
latent (1865) in opposition to 24 and 25 Vic., c. 104, ss. 9, 11 and 22 1 * 431, « 

(449, 450, n) 


Set ‘ Letters Patent,’ 
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Hif(h Court — (continued.) • 

Presideiicy Small Came Court. Is a Court jf inferior and not of ® 
co-ordinate jurisdiction with the High Ck>urt .. ... ... 1 78, (85) 

Probate, grant of. For what property ... ^ ..P I £Q,(54,55) 

liBoogntzances. Ko power to reduce what had been forfwted ... Ill • • 757 

Small Cause Court decree, suit OH. can lie .. ... ... 11 434,(435) 

Sonthal Pergannaiis. No power to hear appeals (XXXVII of 1855 ; XIV & • 

•XV of 1874) ... ... ... ... ... ...olll 298i 

Suit for land-- ^ 

Partly within and partly without, no leave necebsary,,||Dcaube of C.P.C., 

1877, ss. 2, lU and Charter Act, cl. PJ ... • ... ... Ill e 370 

Injunction in working mines ill mofubhil, within... ... ... 1 95 

Trust as to partnership lands, when dispute as to one’s share being 

within it or not, is a suit for land ... ... ... ... 1 249, (204. n) 

What IS within, (1 Cal., 249 ... ... ... ... II* 446, (403) 

Partnership, enforcing award dissolving. of assets, not a ...• ... II 445, (454, 

• 463, 464) 

Kven^vhere these consisted of immoveable propertv in mofusbil ... II 445 (454, 

463, 464) 

For construction of deed of settlement, suit cognizable ...* ... 11 45,(52) 

» Superinte^ndence — 

Cioil Cases, — ss. 15, 24 and 25 Vic., c. 101, mere error in la\% or 
• conclusions from facts no ground for exercising powers ... ... Til 243, (248) 

Nor where regular remedies are provided and not availed of ... ... Ill 243, (248) 

111 573, (676) 

.such as another suit ... ... ... ‘ ... ... Ill 243,(248) 

Misconduct (Judicial) in Judge, t.e., misconception by the Lower Court 

of its duty will be ground ... ... ... ... Ill 243, (248) 

More refusal to consider a question after giving hearing not within this ... Ill 243, (249) 
Wrong decision in suit for possession, not siifhcicnt ... ...Ill * 243 

though effect be to place oneself as plaiiitiiT in further suit ... ... ill 243, (250) 

will not interfere under, in ca.sos in which there are no special appeals ^ 
provided under s. 27 of Act XXlll of 1861 and where no question of 
jurisdiction is involved ... ... ... ... ... I 180, (182, n) 

will not interfere under, with orders duly passed under s. 518 of Criminal 

Procedure Code (1872) ... * ... ... ... ... II 293, (295, n) 

ftefused to convert an appeal into an application under, when no appeal 

is allowed in the case ... ... ... ... ... I 383,(384) 

Criminal Matters — will not interfere under s. 147, Criminal Procedure 
Code (1872) ill tasc.s of acquittal but onlv in cases of conviction, etc.... II 290, (292) 

CRIMINAL Procedure, Jurisdiction. 

High Ways— 

See PUMUC HipHWAYri. 

Hindu Law — 

Adoption— . * 

Dtoavmshyayana form and requisites of 
Whether, can be adopted when brothers separated 
Eldest son, adopfion of, is not invalid... 

Ejff'ect of— 

Hold that siTbsoqueiit adoption by a Hindu Widow does not divest the ^ 

estate, vested in another when the succession opened ... 11 295, (304, n) 

Whether and when estate once vested can be divest^ bv subsequent adoption 11 ^5, (304, 

• 308, 309, n) 

Whether dociee as to adoption between the adopted boy aud one rever- 
sioner is binding on him and other reversioners - *^89, (296, n) 

Evidences of, by treatment and conduct • ... ... ... Ill 587, (595-7) 

applicability of, ... ... ... , ... Ill 687, (601) 

Minryr. According to Hindu Law prevalent in iieiigal, a lad of the age o^ 

15 is competent to adopt or to|;ive authority to adopt ... ... 1 289, (296, ti) 

On?]/ son, o/, invalid in Bengal ... ... ... ...Ill 443 

also for Sudras ... ... ♦... ... ... Ill 443, ^ 

' (461-468). 


Ill S87, (69fi) 
in 587, (598) 
II 366, (871. tt) 



INDBX. 


^*3t: 

^ . CAL. PAGE 

Hindu (Continued.) ' 

Adoption . — ( q^ntimud. ) 

Stranger — ^ 

(not ^cn a sai^nda) mav be adopted ... ... ... ... Ill 587 

Bf other > son, need not' be ... ^ ... ... ... ... Ill •" 587 

Text, a recommondation, not obligatory ... ... ... Ill 587 

Alienation—^ 

' Father* s alierfAtion. son 's interest alone might have been intended to 

be put up for sale and bought ... ... ... ...Ill 198,(204) 

SoiKn circumstances from which same may bo ascertained 

(a) Jc^nder of parties — e* * 

proceedings being had against father alone and sons not being parties in 

execution proceedings ... ... ... ... ... Ill 198, (204) 

(b) Fravu! of suit — 

As though debt secured by hypothecation, money decree only being 
obtained and property •other than that hypothecated property proceed- 
ed against ... ... ... ... ... ... Ill 198. (204) 

when what was brought was father's interest alone, it cannot be enlarged 

by showing purpose of original debt... ... ... ...Ill 198, (204) 

issue therefor immateriaf ... ... ... ... ... Ill 198, (204) 

lej^l obligation, alienation (by father) to discharge, valid ... ... Ill 214, (220) 

e. g. grant for maintenance to illegitimate son, valid ... ... HI 214, (220) 

grant to maintain*illcgitimate sons valid ... ... ... Ill 214, (2;20) 

whether can alienate ancestral estate when no son born, qumre ... Ill 214,. (219) 

hnpeachment of onust son whether to prove immorality of debt when 

^icnation for pre-existing debt ... ... ... ... Ill 1> (^) 

ont^s, eredifor’s suit to enforce mortgage against son, onus on him of 
proving justification ... ... ... ... ... II 438,(445) 

Son's suit, no onus on son at all, whcnponly father's interest is found to 
have been sold ... ..." ... ... ... Ill 198,(204) 

entitled to necover upon that finding alone ... ... ... Ill 198 

form of decree in such case... ... ... ... ... Ill 198,(209) 

Purchaser cannot enlarge his estate by proof (within fi M.I.A., 393) of 
justifying circumstances smaller interest was bought (“ such 

issue immaterial* *) ... ... ... ... ... Ill 198, (204) 

Mitakshara coparcener — 

interest of, can be seized and .’>old, in Bengal as well as elsewhere ... Ill 198, (208) 

Purchaser acquires the right of compelling partition which the debtor had 
at that time ... ... ... ... ... ...Ill 198,(209) 

Subject to the rights of all sharers inclusive of wife ... «... Ill 198, (209) 

Ancditral Property- • 

Ancestral still, whether descended as moveable or immoveable ; and con- 
verted from one form to another ... ... ... ... Ill 508, (510) 

Grandfatheijs property descending on father and uncles, is ... ... Ill 1 

oven after partition by father with his uncles ... ... /..Ill 1 

and even though the son be born thereafter ... ... ... Ill 1 

Becovory of property by one coparcener, text refers to ^’artitidn' only ... Ill 608, (511) 

Separate enjoyment does not affect character of ... ... * ... Ill 508, (511) 

Aneestral Trade- 

See Family business. ^ 

Divorce— 

Not known to the General Hindu Law ... ... Ill 305, (300) 

But may exist by Custoinar>' Law and as such yahd ... ... IH 305, (306) 

Falilly Buiineii— 

I I 470 

Anoestral bipiiness bound to be continued ... ... 

(III 738,(740) 

assests, ancestral, may jj|« applied ... ... ... ... Ill 470 

but not lor separate business ... c ... ... ... Ill 508, (511) 

Anoestral business nmy be continued ... ... ... ... Ill 738, (740) 

Minor bound ... ... ... ... ... |A III 738, (740) 

not personally ... ... ... * ... ... Ill 788, (740) 

but to extent of share, on the analogy to partnership in Contract Aot, * 

8. 347 ... ... . ... ... ... Ill 738. (741) 

Joint property acquired in trad^is liable for all its liabilities ... I 470, (475) 
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Hindu Law — (continued.) 

General principles— * 

Legal and moral obligations, distinction liAtween, can he maintained ... Ill ^ 443, 

•. (468. 469) 

Gift 4o a class— • • 

When some cannot take, whether invalid ... ... ... W 262 (270, n) 

See under WILLS. 

Illegitimate son— ^ ^ 

Under Bengal School, illegitimate sons of a female slave or a female 
slave of his slave are alone entitled to succeed in theiiyisence of legiti- 
mate issue ... ... ... ... ... ... I • 1, (n) 

Maintenance, entitled to, in case of father being of the twice-born classes. Ill 214, (220) 
Mitakshara, father’s alienation therefor valid ... ... ... HI 214, (220) 

Impartible estate— • 

Fact that an estate is impartible does not imply that it is separiite ... I 163,(lGl,n) 

• Suxxessien to— 

Collat(9ral male heir when preferred to widow or daughter of a deceased 
holder ... ... ... ... ... ,, ... I 153, 

(161, 162, n) 

• mav depend on custom ... ... ... ... ... I 153, (160, n) 

Inheritance- - • 

See Succession. 

Interest— 


I 153, 

(161, 162, n) 
I 153, (160, n) 


Rule that interest exceeding principal is not recoveral)Ie is not applicable 
in Mofussil of Bengal ... ... ... ... ... I 92 (U4,n) 

Joint’ Family Property— 

J*tesHW.ptinn — property held by one is joint when family living together or * 

have their entire property in common ... ... ... Ilf 316, (317) 

When the proaiiniption docs not arise... ... ... ... HI J31&, (317) 

When there had been evidence of some division, though no proof as to the 
nature of the division, property in possession of one is not presumed to 
be joint ... ... ... ... ... ... HI 316, (317) 

When, acquired and maintained by profits of trade, it is subject to all the 
liabilities of that trade ... ... ... ... ... I 470, (475) 

grant by father to discharge legal obligation valid ... .. Ill 214, (220) 

Sec also HINDU L\W, ILLEGITIMATE SONS. 

Survivorship. Decree obtained against the widow of a deceased Aicmlier 
^ of a joint famils for his debts, not binding on his share winch has 

lapsed by survivorship ... ... ... ... ... I 226, (n) 

Hajority— 

According to law prevalent in Bengal, age of 15 or 16 is the age of * 
discretion ...* ... ... ... ... ... I 289, (296) 

Reg. X of 1793, s. 33, an^i, Reg. XXVI of 1793, s. 2, applicable only 
to persons under Court of Wardk ... ... ... ... I 289, (296) 

Act XI of 1868 not applicable to questions of Majority under Hindu Law I 108, 

(118, 120) 

Maintenance— ^ 

Widow’s, not a charge on husband’s property in the hands of bond Jidc 
purchaser with or without notice of claim ... ... ... I 365, 

. . (370, 377,^) 

can be made so by decree of Court ... ... ... ... I 365, 

(370, 377, n) 

Right to, is subject to creditor’s rights ... ... ... 365, 

(370, 377, n) 

when not so subject ... ... ... ... ... I 365, (») 

In order to follow property in the hands of purchaser, must sheV that 
there is no property in the hands of her huSiand’s heir ... ... I 365, (371 , n) 

whether right to c^rge lost, if not prayed for in a suit for personal deSroo ^ I 365, (377) 

Manager— • * 

• Debts honestly incurred by manager in a joint family trade, are payable 
from out of joint property by all the other mez^Es wh^ participate 
in profits of trade ... ... ... ... ... I 470,(475) 





Hindu Law — (continued) 

Marriage— * 

Whe^ert between sub divisions of 8udra cabfb ib prohibited oi ib illegal 
unless sanctioned by epecial cubtom 

Ftesumption in favour of validi(\ of when can bo made fium long cuhabtta 
tion * 

Religious offligation on pircntb to mariv their daughters is soon as thc\ 

* are matura^iro 

Maiinu— * 

Estate once vc ted cannot be di^ystcd 

Vacti0n Valet applic ibk t > scYlools >thpr thai lx tigal 

Onus- 

See supta sub titlCf AIjU NATION imitLOuhnicnt it 

Partition— 

Dayabtiuffa I ai Motlicr cm cliim hiic i lit in s fhti sen 
and alb > iii het oAvn right 
ab that IS not struVum 

Decree form of with re^rci cc to t/ifinl b mg piniiitttdl Ik. 

kept entire 

Coojahdalan opportumtv to ktep entire. t>l>c given ivi iintahlc iirmgc 
ment (MlTTE^ J ) 

In a suit for by one member In spot ific shart of t int fainiU pt prrtv 
all the members arc ntccssirv parties 
Whether — at the instant e of i wid )W illowtd 
It IS i matter of dibtrctuii with tht Court in < i h is 
Stringer inav icquiie right of c iiipclliiig with nit disiuf tinp i ml si itus 
Wife etc shims it 

Even against purch isi rb of right in cxecuti ii silc 

ProBumptiop— 

Agiinst the gift of iii onh n in id ptiti 
See m/mt sub title JOINI h \M11 \ Tuai rurv 

Religious endowment— 

See BLLlOrlOtS LNDOWMI NT 

Reversioner- 

One reveriontr wab held ii )t barred h i prt virus uit 1 mother 
reversioner under the tirturabtiiices of the < i r 
When on< revtraioncr « be und bv a suit bv m ihtr rcversinicr i icgMrds 
quebtion of idoption * 

Separate property— 

Retoi erynf^ by ojie copartner requires ither t nisi iit t bic me s» panic 
Suit for pobbcssion after foreclosure not such ret(nor\ 

Son's liability— 

To pav fathers debts— whether d >cs nut Lxtcml t%pi ing 'i \ >rht lut 
interest (50 I whether silc off eted to pav such debt i in be s(^ aside 
by Hun on th it ground 

Debt sale bv father for within Girdhari Lnl bc isc ii>t other silcs 

Sonrees— 

Textwnters — authontv if Dattika Mimauisa ind Dattika Chaiidrika 
^ Macnaghten • 

Smriti Cbandrika 

Stridhaa-s^ 

Stuxesawn etc To proportv given to a w nnan after inarri igc ) \ busb ind s 
father s sister s son* her brother mother and father ire preferential 
heirs to her husband * 

SttoeeBsion- • ^ 

tCowrar qf—to propertv under Hindu liw depends upihi whether proportv* 
lb joint or separate irrespective of the fainilv being loint or divided 
Brother of full b]pod is the preferonlial heir to brother of half blood in 
Bengal in respect of undivided immoveaok estate 
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I 

1 (8 n) 

I 

1 (8, U u) 

I 

i89 (»5, n) 

IT 


111 

587, {(«!) 

III 

14 > (1)0) 

Til 

140 (IVJ) 

III 

440 (1)0) 

111 

jU (^lO 

III 

)14 ()!()* 

II 

UO (151) 

112f2 (271 n) 

11 

i(<2 (271 ii) 

Til 

11H (ioa) 

111 

lOh (JOJ) 

III 

1»8 (200) 

■ 

111 

)87 ()08) 


II 222 (225 n) 
I2H) (2%. n) 

JTl 50S (511) 
III 508 (511) 


IT 21 -J (220) 
UI 308. (511) 


111587 (591,698. 

599 601 602) 
HI 587 (594) 


I 275, (280, n) ^ 

I 153, tl61, nV 
1 «7, (42. n) 
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Hindu LMi--(conclvded,) 

Sucoesilon — (cmHnved.) * 

Custom. Though an estate may not be a haj or Polliam, BUCceRsion to it# 
tn^y, by custom, be governed by rule of primogeniture , ... • 
Dauijhfn's, preference among, childless widow not excluded ... 


CAL. 


FAGI 


I 

Ilf 

t 


Indigence, and not spiritual benefit the meaning of the text in the Mitak- ^ 
shara ... ... ... ... ... ...ill 

N^pheir, son of a predeceased brother, in a joint Hindu family, is entitled 
to succeed along with the surviving brother ... **• ... 

Sudraa — 


, 163 
687. 
(593. 594) 

687 * 
(59^, 594) 

II '379% (382, w) 


Subject to gencnil Hindu Law 

111 

443, 

Exceptions to be based on authority therefor ... , 


' (461, 463) 

HI 

443, 

• 


(461, 463) 

Otherwise general law to be applied ... 

III 

443, (403) 

Intcrnfarriage between 

1 

1. (y, n) 

Suit for poBBeBBion— Partieg— * 

• L-nder circumstances of the case, suit brought by one member to 
recover share of a deceased coparcener, was held inaintaijiable wiiL%ut 
. the others 

1 

22G, (244) 


Survivorship ~ 


Whether surviving members of a joint family can recover, without redeem- 
ing property mortgaged by a deceased member for his own benefit ... 1 220. (248, n) 

Widow— 


Accnmulafunis. 'Po whom such accumulations belong depends on nature 
of propertN and how they were acquired 

Authofitp to adopt. I’here j.s nn liinitaiiun of time for the exercise of the 
power 

Decree againM, Extent of interest sold m execution of 

Test to find out... 

^fimtenance. The rights of a widow in a joint Hindu family are subject 
to the rights of erediUus over the joint properU 

Partitiini. Whether partition can be,' allowed at the instance of widow ... 

Will— • i 

T^ondition that property liequeathed to sons should not be divided fora 
period of 20 yen rs, held repugnant ... 

Revocation of, by patol, sufficient 

Destroy al of inslrimieiit not necessary .. 


I 104 

11 • 295, (304) 
1 133, (140, n) 
I 133, 

(140, 141, n) 

I 470, (476) 
11 202, (271, n) 


1 104, (107, n) 
111» 62G 

111 02G, (G43) 


Hundi— 

notice rf dishonour, lyjt necessary^ ... ... .. ... Ill 339 


Husband and wife<^ 

Suit by the wife against her husband to recover her separate moveable 

property is maintainable under s. 74K of Act 111 of 1874 ... ... 1 285, (289) 

See also DIVORCK. 

Impartible Estate— * 

See Hindu Law. 

India— 

Principles on which English laws arc made applicable in ... # ... II 233. (256) 

Here imprisonment not sufficient to avoid coiitract, as in England, on the 
ground of duress ... ... ... • ... 1 330, (334) 

Indian Legielpfllre— • 

• Wh^her and in what cases ultra vires as being opposed to Acts of 

ParliAinent (24 d; 26 Vic., c. 104) ... , ... ... I 431, 

(449, 450, ft) 
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Indian Letfislatare — Ccontinued.) 

Poivera of-— * 

Acts, validity (on legal consideration) of, CAirts can try (all Judges 
agre^ e... ... ... ... ... IH G3, (137) 

Delegatioif of legislative functions whether permissible (considered by all * 

Ju^es) ,, ... ... ... ... ... ... Ill 63 

Previous instances of delegation ... ... ... ...Ill G3, (101, 

« f' 112,134) 

Whether Act VII o! 18G9 whereby Lieutenant-Governor of Bengal was 
enf|>owered in respect of Cossyah and Jyntcab Hills to withdraw same 
from^igh Court’s jurisdictioo^nd substitute other Laws and Courts, 
was such delegation as to hv ultra vires ... ... ... HI 63 

Yes (Majority) Markby, Kemp, ainslib, Jackson, JJ. ... ... HI 63 

No (Minority) GARTH, C.J., MacPHERSON. FONTIPEX, JJ. ... HI 63 

Course of« practice in Indian Legislation is no sanction (majority) ; is a 

sanction (minority) — instances thereof ... ... ... Ill G3 

Parliament to be presumoa to be aware of such course and legislate 
accordingly (Garth, C.J., 7nin.) ... ... ... ...Ill G3 

' Act within its plenary powers and not within exceptions under statute 

and thus valid (Macph^RSON, J,) ... ... ••• ... HI 63 (125) 

Govornor-General-in-Council can under the Councils’ Act enact laws for, 
and withdraw from High Court’s jurisdiction any tracts (all Judges 
agreed) ... ... ... ... ... ... HI 63 

s. 5 of Act VI of 1^4 not ultra vires of the power of, as curtailing powers 

of the High Court under s. 39 of Letters Patent ... ... I 431 (44.8, 9i) 

Indian Penal Code — 

s. 21 Public servant — 


One appointed to act as Public Prosecutor by Government Solicitor 
with approval of Government within definition ... 
s. 21, lllas. 1 — Municipal Corporation not a public servant 
SH. 141, 147.* Servants of co-owner going on land to abate nuisance, when 
not guilty under 

s. 173 — refusal to give receipt for summons not within 
s. 217 — intention sufficient ; evidence that person intended to be saved 
did commit offence, etc., unnecessary 
3. 277 — ** Public spring or reservoir ” does not include a river and so 
strewing of branches in a river for fishing purposes, no olTence under 
s. 277, I.P.C. 

ss. 292, 294. A charge under, should make .specific the ropredontations 
and words alleged to h^ve b<3en exhibited and uttered and to be obsccjie 


III 497 

III 758 

111673,(581,584) 
111 €21 

HI 412 


II 383, V) 

35G, 
(358, 359) 


B. 322. Grievous hurt.«hurt to infant (dying thereof) by some of the blows 
on mother falling on him, within ... ... ... ... Ill 023, (G25) 

s. 425. (Mischief)— Joint owner who is entitled under decree to have 
land clear^of buildings put up by another, not guilty of mischief if he 
should remove it ... ... ... ... HI 573, (580) 

He merelv exercises the right to abate nuisance, or in self-defence of 

property (s. 99) ... ... ... • ... ^ ... Ill 673, (686) 

Need not wait to obtain injunction of Court (s. 99, ex. 3) ... ... Ill 573, (586) 

Criminal ‘Trespass. Infringement of right of exclusive fishery in a 
public river does not come under ... ... ... 11 354, (355, n) 


Infants— 


Minor — 

Oil petition to the High Court witJiout suit, a guardian was appointed 
to the property of a minor with liberty to sell and invest in Govt, 
securities ... 

Mortgage ot property by a Court administrator without sanction of 
Court, invalid 

And a purchaser with liotice from the morteagee who had purchased the 
property in execution of his own mortgage decree cannot resist suit by 
the minor ... * 

Limitation — • 

The period of one year under a. 246 of .VIII of 1859 is subject to be 
m^ified in the c|se of minoi;,.by ss. ii and 12 of XIV of 1869 

The saving of limitation enures as well during as after minority 


II 357, (358) 
II 283, (288, n) 

XI 283, (289, n) 

I 226, (243,91) 
I 226 
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Injunotion— ^ 

Interim — cannot be granted restraining a girl from marrying, in a suit 
for broach of specific performance of maifiage, against father 1-74# (76,77) 

AfrtrA:~when granted interim ... ... ... • ...111^417,^427) 

Infeflrim, Judge holding contrary opinion deferring to others in respect of, 
on account of inconvenience ... IV 417. (433) 

Insolvent Act— , • 

11 and lit Vis. c. 21— . 

‘ Order and disposition * clause (s. 23), goods bought of and left with * 

Insolvent for retail selling, within ... ... ... ... Ill ^58, (63) 

usage sanctioning such course ought not to be recognized ... ... Ill 68, (62) 

s. 26. Third party proccodings not to be taken when difficult question.s of 
title involved ... ... ... ... ... Ill 434, (442) 

11 and 12 Vic» c. 49 — . * 

H. 24. “Order and disposition” — Goods agreed to be delivered on sale 

• on a fixed day , do not vest in the Official Assignee as being goods in the 

“ order and disposition ” (s. 24) of the person declared insolvent subse- 
quent to the sale ... ... ... ... ... II 359, (364) 

Inspection of Documents — 

• When can be asked for ... ... ... ... ... I 178,(179) 

InteFest— * 

Rule of Hindu Law prohibiting recovery of, exceeding principal amount, 
not applicable in mofussil of Bengal ... ... ... 1 92, (94, n) 

Rnhanced, provision for ... ’ ... ... ... ... II 202, (207, n) 

Future i when decree silent, recoverable by separate suit ... ... HI 602, (609) 

071 cpsf. s when decree silent barred ... ... ... ... Ill 351 

Pont diem. Awarded as damages ... ... ... ... IT 41, f44, n) 

Eiilirely in discretion of Court ... ... ... ... II^ ll, (44, n) 

Interpretation of Deeds— 

Interest conveyed-^ 

Primarily limited by interest of grantor ... ... ... HI 210,(212) 

And the terms express or implied ... ... ... ... Ill 210,(212) 

Where indefinite and intention cannot be otherwise ascertained, for 
grantee's life ... ... ... ... ... ... Ill 210,(212) 

No interest passes to heirs ... ... ... ... ... Ill 210,(212) 

Otherwise where intention can bo ascertained ... ... ... Ill 210,(212) 

Conduct and lacho.4 of alioiieo may disprove 5o«d yWes ... 1 ... HI 397,(411) 

liAerpretation of Statutes — i 

Construction against literal sense ... ... ... ... HI 47 

Previous course of legislation whether, may be considered, authorising • 

or otherwise sinkilar acts (of delegation) ... ... ... Ill 63 

Now Act of Limitation does not revive barred claims (1859 ; 1871) ... Ill 331 

Limitation, vvhetber period in o}(d Act or new Act applies to pending 

proceedings ... • ... ... ... ... ... Ill 518, (521) 

See also LIMITATION (INTERPRETATION). 

May, when moans, * must * or * shall ' ... ... ... Ill 47, (67) 

Repeal — • 

Appeal, right of,* no new right primd facie conferred by subsequent Act... Ill 727 

Although Kome proceeding ponding then ... ... • ■ IH 727 

Bo Jield, with respect to refusal to register tinder VIII of 1871 after III • 

of 1877 ... ... ... ... ... ... Ill 727, (729) 

Repeal— effect of— , 

General Clauses Act I of 1868, s. G explained by GARTH, C.J. ... Ill 602,(676) 

By Jackson, J. ... ... ... ... • ... CII 662, (679) 

Relrospectivity — • 

• Construction against retrospective operation when prejudicial to existing 

rights ..-i* ... HI 47, (67) 

Even in statutes of limitation ... ... ... ...Ill 47,(57) 

• Appeal, rigt of, (under C. P. C., 1869 ; 1861) not tal^n away, primd facie, 

by subsequent repeal, by C. P. C., 1877 ... • «... Ill @62 

Because of General Clauses Act I of 1868, s. G (GARTH, C.J. , JACKSON, J.) 111662,(676,679.) 


417. (433) 


• 68. (63) 
58, (62) 

434, (442) 


359, (304) 


178, (179) 


I 92, (94, n) 
II 202. (207, n) 
111 602, (609) 

111 351 

IT 41, (44, n) 
II ll, (44,n) 


310, (illit) 
210 , ( 212 ) 

210 , ( 212 ) 
210 , ( 212 ) 
210 , ( 212 ) 
397, (411) 


518, (521) 
47, (67) 

727 

727 

• 

727, (729) 

662. (676) 
662, (679) 
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Interpretation of StsAuiBB— (continued.) 

Netrospeclmtiy— (continued) . 

Becauie of the^Letters Patent, 1865, ol. 16, Which aavee right to hear 
appeals/MARKBY, MRTBBandAlNSLlE, JJ). ... ...Ill 662,(683) 

wliether suit or prooeedinc had Ijeen then pending (Appeal Nos. 26, 30, 33 • *- 

and 48 of 1878) ... ... ... ... ...Ill 662 

, or disposed of (Appeal No. 360 of 1877 and 2 and 27 of 1878)... ... Ill 662 

now right of app^l nofc conferred by C.P.O., 1877 (Appeal No. 323 of 1877) III • 662 

Irregularity— 

Waivei^of, in conduct of Crimiprfl*Case, no cure ... ... .. II 23, (30; 31) 

lesuee — 

See Civil Pbocedubb, Issues. 

Jalkar— 

* Jalkar ' an interest in 'immoveable property, not an easement within 
Limitation Act, 1871 ... ... ... ... ... HI 276, (278) 

Jew— 

Will of, held revoked by second marriage subsequent to execution but 
during life of the drst wife ... ... ... ... I 148,(149) 

Joint Liability-^ 

King v. Hoare applicable, see CONTBAGT ACT. 

Joint Right- 

See Limitation ; Mobtoaoe. 

Juriadiotion— 

defined ... ... ... ... ... ... II 445, (451) 

Court of Highest Jurisdiction— 

(II of 1863), has regard to general, not to finality of particular decision... Ill 522, (527) 
High Cdhrt, no appeal from District Court in purely rent suits under 

100 rupees, VIII of 1869 (JACKSON, J. diss.) ... ... ... Ill 161 

See also HIGH COURT. 

Civil Courts. Suits within jurisdiction of— 

Validity of Acts of Legislature, can be tried (all judges) ... ...Ill 63, (x43) 

Presumption in favour of validity (GARTH, C.J.) ... ... Ill 63 

Certificate proceedings^ sufficiency of service of notice under Bon. Act 
VII of 1868 . L ... ... ... ... '...Ill 771,(773) 

Worship, turn of, refufol to deliver up idols, suit for damages ... HI 300 

Suits not within JuriAiction of— • 

Suit covered by ss. 95 and 98 of Ben. Act VIII of 1865 for value and 
crops cut^nd carried away by defendant ... ... ... 1 183,(184) 

Suit in respect of Municipal assessment barred by s. 33 of Bengal Act HI 
of 1864 ... ... ... ... ... ^ ... 1 409, (411, n) 

Except when assessment itself is ultra vires ... c ... * ... I 409, (nj 

Suits in respect of immoveable property not situate within jurisdiotiion of II 45, (52) 

Small Cause Court. Suit to recover balance duo on account of rents 
collected by defendant as plaintiffs* agent is one falling under s. 6 
of Act XI of 1865 ... ... ... ... "... I 123,(125) 

Jurispradenoe— 

what is, test of, (even when purporting to be an Act) per 
MABEBY, J. ... ... ... ... ... Ill G3, (91) 

Jury— • 

Bee CBiuiMAii Fbooedube Code. 

JustiM, Equity and Good Consoienoa— 

Principle of, not held applicable to a suit for costs by a party to previous 
suit against a third person with whom, the opposite party in t^e 
previous suit had entered into champertous agreemefit ... .. . II 283, (259, n) 

Land— ^ ■ 

Smt far land. ScB HIGH CotBT. ' 
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Land Acquisition— * 

Compensation for Lands acquired by Government. Principles on® 
which, compensation to be awarded • ... ... ... II 103, 

• (ICfT, 108, n) 

Landlord and Tenant— 

Adverse possession. Onus on person claiming by adverse possession ... IJl 79G, (804) 
Ejectment — ^ • 

Notice when necessary ... ... ... ... II 146, 

(147,»L48. n) 

When the tenancy is determinable by reasonable iiotic^ expiring at the 
end of the year, the suit in ejectment is liable to be^ dismissed if no * 

notice is given ... ... ... ... ... II 140, 

(148, 149, n) 

See also E.JECTMENT. , 

Ohatwali Tenures, See Ghatwali TENURE. 

• Jumnia — Alteration of conditions other than amount of rent, is no 

alteration of Jumma within Reg. VIII of 1793... ... ... Ill 251, (263) 

Lease — 

Of property not in possession of lessor at the time, not facto void ... I 297, 

(300, 302) 

Hence a .suit for possession by the lessee would lie ... ... I 297, 

(300, W2) 

*Liniitation. Sec LIMITATION. 

Occupancy Right. See OccurANCY RIGHT. 

Purpose of holding, cannot be converted to other than that granted for or 
acquired by user ... ... ... ... ... HI 781. (784) 

Ter.m of— 

Qpntract express or implied regulates in absence of special law or custom HI , 696, (699) 

General presumption of tenancy at will or yearly tenancy ... ... I^ 696, (009) 

Some sort of such relationship is constitute when the landlord receives 
rent from a person who comes into possession after his original lessee . 
dies and before the latter could be ejected as trespasser, that tenancy 
must be determined by some notice or otherwise ... ... I 391, (399) 

When premanent tenancy presumed ... ... ... ... HI 096, (701) 

Buildings, erection of, will not enlarge the term ... ... ... Ill 690, (700) 

^nus on tenant ... ... .... ... ... ... HI 096, (701) 

Legal Praotitionere — 

Sec attorney and Client. 1 

Itegislation— 

(Suggested) Extension of Act XX of 1863 to endowment in Presidency 
Towns per Garth, C.J. ... ... ... ... ... IW 603, (672) 

King v. Hoare fqr the rule in, if it should work hardship ... ..Ill 353, (3()0) 

Legislature- 

See Indian Leqibl^ture. • 

Lessor and Lessee— 

See Landlord ^nd Tenant. 

Letters of Administration- 

May b.e granted after 7 days from the death of testator, under s. 258 of 
AetXofft66 ... ... • ... ... ... I 149,(160) 

Letters Patent— 

Judgment — (cl. 16) — • 

Order directing prosecution (Act IV^tOf 1877) not within ... ... H 466 

No appeal lies to High Court agaiust an order giving leave to Appeal to 
Privy Council granted by the Judge in th8 Privy Council Department I 102, (n) 
Land, Suit for. Bee HIGH COURT. • 

Leave to sw, land partly within and partly without, even in High Courf 
Ifave to su^ unnecessary (C.P.C., 1877, ft. 19) ... ... ...Ill 370 

LexLoei— • . , 

Difierence between — and family usage ... ... ... I 186, (105) 


781. (784) 

, 696, (699) 
696, (099) 


391, (399) 
(>96, (701) 
696, (700) 
696. (701) 


663, (672) 
353, (360) 


149, (160) 


102, (n) 


186 , ( 195 ) 
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Limitation (XI¥ of 1859 ; IX of 1871 ; XYof 1877)— 

Acknowledgmei^t — 

* debt ’^judgmcntdebb not within (1871) ss, 20 It 21 ... ... II 468, (469) 

* debt ’ , means Irability tcpay money for which a suit could be brought — 

ifot one tor which judgment ha's been obtained (1871) ss. 20 & 21 ... II 468, *(469) 

aegvittal, Cripinal appeals from, six months (1871, art. 153) ... II 436, (438) 

0 Adverse Posses^ym — . 

Grant In lieu of n?^intonance, time runs against grantor (or his succes* 
bo 4 from notice of adverse holding as mokurrari : inferred from what 
ciroupstancos ... ... ... ... Ill 793, (796) 

Evidences of such notice ... ... ... ... ... Ill 793 

Jalkar, dispossession of, within Limitation Act 1871, art. 146 ... Ill 270, (279) 

Bee also ALLUVION ; ADVERSE POSSESSION. 

Forma Pauperis^ Suit in. Plaint in a — must be considered to have been 
filed on the day the stamp fee is paid, when the application to sue in 
/orma pau 2 :)eris is dismissed .. ... ... ... II 389 < 

Fraud and Collusion — • 

Suit to recover money abstained by fraud and collusion is a suit under 
art. 60 of Act IX of 1871 and must be brought within 3 years from the 
date when the money was received ... ... ... ... II 393, (394, n) ' 

8. 19, applicable oniy to cases of fraud committed by party against whom 
right is sought to bo enforced (1871. s. 19) ... " ... ... II 1,(18) 

(Art. 95— L. A., 1871). 

Not applicable to recovery of possession of property fraudulciitly brought 
to and bought at revenue sale by defaulting co-sharer ... ...Ill 504,(507) 

but see ... ... ... ... ... ...Ill 300.(303) 

Not to evpry transaction in which fraud enters as element ... ...Ill 504,(607) 

parties to tr%|Qsaction, applicable only to ... ... ... Ill 504, (507) 

Heirship — Applicability of 122 not only to legacy but to distributive share 
of movaable property of testator or intestate (1871 — 122) ... ... II 46,(56) 

Includes share of residue of testator’s moveable property ... II 45,(56) 

Immoveable Property — Suit to recover money personally and by sale of 
immoveable property secured collaterally under the bond, was held to 

be a suit to recover I* ch 12) ... ... ... 1 1G3^h) 

Instalment — default, in debt by oral agreement, (1877 — art. 75) not within, 
as being oral ... ... ... ... ... ... Ill 619,(620) 

Interpretation — t ' 

Law of limitation at me time of institution of suit, whether applicable ** 

or not ... ... ... ... ... ... 1 328, (330, n) 

Periods of limitation prescribed in sch. II of Act IX of 1871 arc to bo 
computed^ubject to the provision contained in the body of the Act ... II 336,(339,340) 

* No process of execution wi judgment .after the lapse of three years'— 

means a proper execution should have been made within that time, 

Beng. Act VIII of 1869, s. 68 ... ... . ... ... Ill 647, (660) 

* Nothing in preceding section’ etc. (Act XIV of 1859, s. 21) ... ... Ill 47, (57) 

^Process of executimi may be issued* (Act XIV of 1859, s. 21)... ... Ill 47, (67) 

* Suit' us^ in the Act docs not include applicattuns" (1871) ... II 336, (339) 

Boo also INTERPRETATION OF STATUTES, RETKOSPEUTJVITY. 

Joini family property— 

Exclusion from, in cases within L. A., 1871, (art. 127, not 143, applies) 111 228, (230) 

Time from refusal on demand, not from exclusion, however long the latter 
period ^ ... ... ... ... ... ... Ill 228. (230) 

Need not show possession within 12 years before suit ... ... Ill 228, (230) 

Law modified in the Act of 1877 ... ... ... ...Ill 228,(230) 

Joint rights — • 

Co-sharers added afilbr limitation, not barred ... ... ...Ill 26,(28) 

Afisfa/ce— Mist&ke of one's rights no bar to limitation isinning Ill 817, (622) 

Pendency of suit — * , 

for enhancement ol rent whicb»was*dismi6sed does not save limitation ... Ill 791, (792 
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Limitation — (continued,) * 

Pendency of suit — (continued.) • 

for khas possession eventually dismissed as ifhtcnablc, docs not savelimita- 
tipn for rent ... ... ... ... ... % • ...•ill 

even though the suit had been brought on mistake as to ohe’s rights ... Ill 
pending proceedings to establish lease, limitation as to rent runs neverthe- * 
less, under Beng. Act VIll of 1869, s. 29 .. ... ... lU 

Peridoncy of litigation in respect of one property does not save limitation * 

in respect of property ... ... ... •...Ill 

PlAint — 

mere fact of filing plaint docs not save limitation whore there is no prose- 
cution of the suit with reasonable diligcnco ... ... ... Ill 

What is reasonable diligence IS a question of fact ... ... Ill 

When no steps were taken for three years beyond applying for sulistituted 
service, after filing plaint in time, suit held barred ^ ... Ill 

• Possession t suits for — 

limitation di.stinct from title ... ... ... ... Ill 

within one year from the date of sale ... ... ... ^ ... lit 

Suit for the recovery of possession of property sold under a decrt‘e and 

• purchased hename fcr the joint-debtors of the judgment debtor, is really 
a suit to set aside sale under el. 14 of .sch. ii of Act IX of 1871 and mi^st 

be brought within one year from the date of sale ... ... II I 

l^ivSleqes and xxiicnts—TukVmg of accounts also within art. 11 ... Ill 

Revival of barred claims — 

barred claims, though not extinguished, is not revived by change in limi- 
tation (1859 ; 1871) ... .. ... ... ...Ill 

Mairitenaiico claims likewise (1859 ; 1871) ... ... ...Ill 

Specific Perforvia'nce — (1871—113) applicable ... ... ... 11 

Step In aid of execution — 

Applying to enforce decree L. A. (1871) 167 — moans application by which 
proceoding.s arc commenced — not incidental applications ... ..Ill 

‘ Keep in F’orce ’ in L.A. (1871) 167 includes applications simply to keep 
decree in force ... •... ... ... ... Ill 

Anpliwition for execution made on 8th Jan., 1875, the last proceeding 
having been male on 8th Januarv 1872, was held to be in time (1871 — 

167) ... ... ' ... ... ... ... IT 

Competency to see^f previous proceeding adjudicated had even then been 
barred ... ... ... ... ... A ... Ill 

jRven 11 judgment debtor had notice then ... ... ^ ... Ill 

Diligence of creditors, no authority to import, beyond what is required by 
the Act ... ... .. ... ... ... II]^ 

Notice of execution is not sufficient “ process for enforcing ” it within. It 
must bo by actual proces.s of attachment of person or property (1871 — 

157) ... .y. ... ... ... ... 11 

Step in aid of execution, sch. IT aft. 107 ; 169 ; iioiico of part payment of 
judgment debt not*bcing acknowledgment within 20 and 21 docs not 
keep decree alive (1871) ... ... ... ... II 

Partition decree, application by any one of sharers declared to bo oiititled 
under decree, sufficient to keep it alive for nW ... ... ... Ill 

Whether plaintffif or defendant in suit ... ... ...Ill 

See also ADVjjRSE POSSESSION ; ALLUVION ; Lanolohd and Tenant. 

Lunatic— 

Authority of Oriminal Courts under s. <l‘26 of Act X of 187‘2ovcr n lunatic • 
accused ceases after the trausnussion of the accused to tho place cl safe 
custody appointed by Oovernment and may be revived only uud^ s. 482 II 


, 817, (823) 
817, (S23) 


71C, 
(71», 720) 


312, (313) 
312, (318) 


111 768, (770) 

II 98, (102.3,n) 


II 98, (102-3,n) 
111 17, (19) 


831, (883) 
831, (338) 
• (328) 


285, (212) 
285, (242) 


3:i6, (339) 

518, (621) 
518, (521) 

547, (650) 


128, (n) 


•168, (469) 

651, (552) 
551, (652) 


, Ma^iatrate— , 

When disqualifia^to try— ... ... ... ...*11 23,(29) 

District Magitlrate — Power of, to direct case to be tried by Bench of 

, hdgiatrates ••• - H 23, (32) 

6m CBiifiKAL Procedure. 
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Mahomedan Law— 

Acknawledgn^nt of — son as legitimate, cfiect of, on mother — when raises 
a presumption that she is a wife of the father — ... ... II 184, 

^ ^ ^ (199,200, n) 

Altenaii^ defeating course of *3ucce38ion — must be strictly proved ... 'II 184^(196 n) 
may be done 

(1) by ^a deed of gift without consideration when actual delivery 

mus#bcmade, or ... ... ... ... II 184, (496 n) 

(2) by adee^of gift for consideration when delivery is not necessary, 

c inadequacy of consideration too not being material ... ... II 184, (196, n) 

Alien^ion defeating course of ^Accession — 

But there must be 

(1) actual payment of consideration and 

(2) boTid fide intention to divest himself in pnesenti of the property to 

cenfor it on the donee ... .. ... II 184, (197, n) 

Custom —Hindu Law, wheh adopted, how far to be applied ... ... Ill 694 

Inheritance — Wife and husband entitled to return in preference to the 

Piscus ... ... ... ... ... ... Ill 702, (70l) 

Maintenanoe— 

See HINDU LAW. • 


Maintenance and Champerty — 

See CHAMPERTY AND MAINTENANCE. 

Majority Act— 

Appointment of a Guardian ad litem extends period of minority to 21 

under s. 3 of Act IX of 1875 at least so far as subjcct-mattor i.s concerned. I 388, (390) 
See also HINDU LAW. 


Malice- 

May be* ground of action if the improper putting of the law into motion is 
duo to it* 

Mandamus— 

Writ of — High Court held not entitled to issue — in the case... 

Married Women's Property Act— 

See under HUSBAND AND WIFE. 

Master and Servant— 

Warranty of skill, implied on the part of the servant that he is capable 
of performing servi^ required of him ... ... * ... 

Agreement to render founts. Amounts to undertaking, not that servant 
was a skilled accomitaut, but to keep and render accounts reasonably 
expected of inexperienced assistant ... 

Breach of implied, incompetence to render true and just accounts as per 
express agreement held to justify dismissal ... ... «... 

Maxims— 

Caveat Emptor» See SALES. * • 

Factum Valet. See HINDU Law, MAXIMS. 


II 233, (260, n) 
II 278, (282, h) 


II 33, (35, 41) 

II 38, (40) 
II 33, (40) 


Maatintfa— 

See COUPANT LAW. 

Mesne Profits— 

interest on, from institution of suit, allowed by Indian Law and practice HI 

lUnoF— 

See INFANT ; HINDU LAW, FAMILY BUSINESS ; MAJORITY. 

Minority— 

Flea of, to set aside scon tract not allowed though Court interfered to 
some extent on ground of unoonscionabld nature of it ... ... I 


Mistake— • 

See CONTRACT ; LIMITATION. 

Moknrnufi Tenure — . • 

Succession to, onMeeth oi gznttee mthout heirs... 


'6S4, (660) 


108, (130, 
131, n) * 


... I 801, (403, n) 
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Honey had and received — * 

Money paid under sv/perseded but unreversad decree, recoverable ... ] 
See also DECREE, Supersession of, % 

MoFt^age— » • < 

What cfeAftfs — Mere covdiia»nt not to alienate any property without 
specify ing same does not make it mortgage . . ... ... ] 

Foreclosure-- 

When one and entire, foreclosure of part not allowed ... ». 

Whether partial, can be allowed, quare 

Service of notice of application for foreclosure is imperatwe under 
Beg. XVII of 1806 ... .... ... 

XVII of 1806- 

Strict compliance with conditions required 
Notice must be served on the then owners 
and all of them, when the mortgage is entire ... ... » 

• Service on some only in such case invalid 
Year of redemption from date of service only 
Proof 0*1 service required ... 

Nazir's ondorsemout insufficient ... ... ... • 

Judge’s functions ministerial only 
Interest^ Post diem — 

Awarding and rate of, in discretion of Court ... ... *,. 

Awi^rded as damages, 6 % when contract rate was 18% 

Lien — 

No lien by cu.stom in indigo factories for seed advanced ... ... ] 

Mortgagee not bound to pay for or recognise those advances, unless ho 
was a party to the contract ... ... ... ... ] 

orjiad undertaken the liability ... ... ... ... ; 

Case of purc/iascr distinguished ... ... ... ... ] 

Mortgagee obtaining a summary decree under the bond and purchasing 
the right, title and interest of the mortgagor in execution thereof 
after the attachment and sale by other creditors cannot enforce his lien 
against the mortgagor or the purchaser 
Might possibly be otherwise if the alienation had been before the summary 
suit 

\^otbcr C. P. C., 1859, s. 7 would not be a bar ... 

Merger — 

first mortgage not jiocessarily extinguished by taking for the same debt 
a subsequent mortgage over the same and other lands ... A 
ft is a question of intention ... ... ... \ 

Mortgagee. How right of mortgagee to bring property to sale exercised 
after having obtained a money decree in respect of claim under the 
.same mortgage ^ 

Priority. When after a mortgage of a factory along with the season’s 
crops, other persons advanced on security of same property, moneys 
which were found tfi have been used for the actual raising of the crops, 
held in the absence of an estoppel of the kind decided in Pickard v. 
Sears, the latter cannot have priority over the former 

Beceiver, Mortgage decree directing property to bo sold, receiver cannot 
be appointed (VIII of 1859, s. 243) ... ^ ... ... ... 1 

Hoveables— 

have the sitiu of the owner... 

MnltlfaFioasness— 

Bee Civil fbocedube Code. . 
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Ilfc 386, (388) 

t I 

III 397, (409) 
111 397i.(409) 

11 ^ 11 , («) 


III 397, (405) 
111 * 397, (409) 

III 397, (409) 

III 397, (409) 

111 397, (407) 

111 .397, (405) 

III 397, (405) 

III 397, (406) 

II 41,(44, n) 

II 41, (44, n) 


931, (934) 
231, (934) 
'931, (934) 


III SG3, (365) 

III 3C3, (306) 

III 303, (306) 


III :i07, (309) 
III 307, (309) 


P 3.37, 

(363, 353, n) 


II 58, 

(99, 95,96) 

III 336, (33C) 


419, (418) 


Mnnloipal ABsessment— . 

Deoisioo of Conuawesioners on appeal U fin^ as regards rate but suit . 
maintainable if asseflsnient itself is wWra vires... ... .. 1 409, (411, n) 

‘Honloipality— > 

not a public servant within IV of 1877 ... * * ... • ... Ill 768 
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Negligence— 

Water, ciicapif'of, see TORTS, NEOLIQENCE. 

Negotiable lostcuments— 

Afloomiin^ation acceptor can show his being only accommodator notwith- *■ "• 

standing Evidence Act, s. 92 ... ... ... ... IIT 174, (184) 

Currency nMee, stolen, to be returned to holder in good faith from whom 
r stolon t ... ... ... ... ... ... Ill • 379 

Promissory note-^ 

On a, on demand, limitation begins to run from date of note ... I 328, (330) 

Wheirtho interest was exorbiiSint, and consideration grossly inadequate 
in addition to a false statement being contained* in the note, Court 
interfered to giv*! equitable relief ... ... ... II 202, (208) 

Bill of exchange. When a, is payable by instalments, suit to recover the 
whole bn default of one, i),ccording to terms of the bill, cannot be brought 
under Act V of 1800 « ... ... ... ... ... I 130,(132) 

Notice— 

Of foreclosure was held imperative under Reg. XVII of 1806 ... II *311, (n) 

Requirements as to, in a'sale under Reg. VIII of 1819 ... ... 1 359, («) 

See also LANDLORD AND TENANT ; MORTGAGE ; FORECLOSURE. 

Nuisance— f 

See Cause of Action. 


Occupancy Rights— 

Acquisition o/, independently of lessor’s title, under Bcng. Act VIII 
of 1869 ... ... ... ... ... ...Ill 600,(563) 

Title by Act, not /row lessor ... ... ... ... Ill 5(K)‘, (503) 

Alienation. Custom authorising transfer, no defence for transferring * 

portion , ... ... ... ... ... ... Ill 774, (775) 


Purposes of — 

Whether can build on land ... ... ... ... Ill 

Cannot convert to purposes other than used ... ... ... Ill 

Primd facie presumption of agricultural, from holding under Bcng. Act 
Vinofl869... ... ... ... ... ...Ill 

Kabuliat, suit for enforcement oft landlord must prove willingness to 
grant patta ... * ... ... ... ... ... Ill 

Willingness presumed if his rate of occupancy rent is correct... ... Ill 

When rate higher, no tresumption but dismissal of suit ... ^ Ill 

and Kabuliat includii^'thc rate of rent at what the Court may regard 
just, not given r ... ... ... ... ... Ill 


781, (783) 
781, (784) 

781, (784) 

» 

498 

498 

498 

• 

498 


OtBoers— 

o * 

Executive, exercising judicial functions, to bo scrupulous to form opinions 
independontl) .. ... ... ... ... ... Ill 522, (532) 


Onus— ^ 

Suits far resumption — on plaintiff to show that lands are Mai when the 
defence is they are LaA Aim; ... ... ... ... I 

Lakhiraj lands, that certain lands were, from before 1790 k.. Ill 

8ee also HINDU LAW ; PRESUMPTION. 


378, (383, n) 
501, (603) 


CMeni— , 

bee BUIiEB AND QBOKRS. 

Obdh Talnqdan Aot (I of 1869)— 

Registry in name of one does not bar beneficial interest in others 

even if they be other Members of joint famj^y 
evidence to support^roof thereof 

s. 22, cl. (4)*Act I of 1869 : — Treatment of daughter’s son 
sufficient 

Huoh succession however limited to talpqdari estate 
Evidence, nature and sufficiezrey of, therefor 


... Ill 

645, (668) 

III 

538. (587) 

... Ill 

633,(587) 

... m 

639,(587) 

.. in 

son 

645,(652) 

... Ill 

636,(633). 

... in 

636,(644) 

... Ill 

636 
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Parties to Suit— ^ 

Who are — Whether a transferee of a decree* by merely apply ini; for 
execution is a party ... ... • ... *... 11 

Hindu Law — ^ ^ 

In a suit for specific share of joint family property by one member, 
all the other members are necessary parties ... ... ... II 

Sujt to recover mojety of the undivided share of a deceased member by > 
one only of the sun'iving members not di.smissed under circumHtanc.es 
.of the case ... ... ... ... ... ••• 1 

Negotiable inatriwients — in suit by holder of drawer anij. acceptor can be 
joined as defendants ... ... ... ... ••• HI 

Principal ami agent. Whether suit against agent bt*ing elected l)y plaintiff, 
principal can be added afterwards ... ... ... ... 11 

Tenant — against adjoining owner for letting water escape so as to enusi 

damage to his crops, ... ... -.. HI 

See also CaUSR OK ACTION, CO-SHAREKS. 


f^artition — 

See Hindu Law. 

Partnership- 

stranger ma> acquire rights <»f partner of eompelling partition without 
severing the partnership... 

Pa^uper— 

Suit by. See under LIMITATION ( Sfiit in Forma l^nuperts). 

Penal Code- 

See Indian Penal Code. 


Penalty — 

S^ CONTRACi’ ACT, S. 74. 

Plaint- 

Sec* PLEADINGS. 

.\um\dmeni o/— allowed bv Appellate Court, to avoid plea of limitation ... U 
Lesenphon of properly in. When whole e.state bearing one name is sued 
for, boundaries need not be given ... ... ... ... II 

Pleadings— 

'I^tle by adverse possesHion, effect of setting it up also, and of not setting 
it up, 111 ejectment ... .•• ••• ••• ••• HI 

Promis'-orv note? unstamped when original consideration fi^y be 
•sued on' ... ... ••• ••• ' 


Pledge- 

Sec Cause ok action, 


CONTRACT ACT. 


Possession— 

Suits for, pattii, evidentnyy value of ... 

See also EJECTMENT, LIMITATION, POSSESSION (SUIT KOIt). 


... in 


Pottah— 

Evidentiarv value of, 


in suits for posHessioii 


.. Ill 


Poundage — • . . . , 

When after attachment and before sale, the decree is satisfied in full, the 
Sheriff is ofltitled to poundage on the aniount so paid, and subject to 

this, the attachment may bo withdrawn ... ... H 


cannot be raised in— when it involves 


11 


Practice — 

Appeal. New point of law 

Questions of fact ... ••• ••• , . •,*; » . "* 

Criminal case. Trial of , by Judge having to «xamine himself as witness 
therein, most undesirable ... ••• •• • *• {} 

whether JjJ is not also illegal ... ... ... 

Bee CRIMINAL* Procedure. * 

• Full Bench (pinion-Can bs attacked in appeal toJ>rivy Council without 
filing a crofs-appeal. even though that opinion w mifc framed lui a 

decree or as an interlocutory order ... 


xxxiii 

PAOI^ 


,327, (n) 


149,(151) 

(244) 
> 541 

472, (474) 
770, (779) 


198, (209) 


1, (14) 

1 , ( 19 ) 

224. 
(22<5, 227) 

314 


708,(770) 


708,(770) 

386, ( 3 I 6 ) 

305, (372) 

23, (28) 
23, (28) 

226,(246) 
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Praotioe — (continuexL) 

hiapechmi of documents. If it appears that defendant has not referred to 
all documents in his possession, the prdper course is to ask for 
inspection of thesTe particular documents ... ... ... 1 178, (179) 

Issues — ' 

Additional, Courts' powers to frame ... ... ... ... H 1.(14) 

^ Amendment ofi( when and under what conditions made ... ... II 1.(14) 

Set* CIVIL PHOC^RCnJRK CODK (I8SUKS). 

JjidJIe — 

Shoultk'iiot ^ive opinions a.ssun^ng hypothetical sets of facts ... Ill .‘147, (^51) 

Judges to defer to decisions of High Court whatever their personal 

opinions ... ... ... ... ... ... Ill 69G, (701) 

Nein Case — allowed to Iw raised in appeal as it saved the case from being 
barred ‘ ... ... ... ... . ... HI 1, (17, IH) 

Pleadings — * 

When plaintiff was refused relief he was entitled to, on the ground that • 

he did not pruy for it in the plaint ... ... .. ... 11 , , Hll 

, For a declaratory title by adverse posses-sion to be decrei'd. it must l>e 

di'«.tinctl\ pleaded in tbtj plaint or in the issues... ... ... H 418.(4-24) 

Repealed Act. Conviction under, held illegal notwiLbstanding s. 0 of 
Act I of 1808... ... ... ... ... ... U (-228, «) ■ 

Revisions. 16 fi/^24 ‘25 I’lc. c. 104 — 

Party preferring appeal when no app<nil is provided is not entitled to ask 
High Court to convert it as an application under s. 15 of 24 & 25 Vic, 
c. 104 ... ... ... ... ... ... I (884) 

Powers exercised under Charter Act, s. 15, w'hen Subordinate Judge 
persisting in error ... ... ... ... HI 708, (710) 

Ge7ieral-^ , 

<Juery whether the return of jailor in charge of a person arrested in 

execution of a Court’s decree can be controverted by an alfldavit ... I 78 

Possissioi:! decreed when title bv adverse possession established, the other 
specific title alleged failing ... ... ... ... Ill 2‘24, (‘2‘2C) 

When this is not done ... ... ... ... ... HI 2‘24, (226) 

Presoription- 

Whether right to cut bund in favour of each individual ryot can liecstub- • 

lishedby ... ... ... ... ... ...HI 776,(778) 

Presidency Small Caipse Court -- 

See SMALL CAUSE CCJ^UT. • 

Presumption - 

Acts of Legislature, validity, ir. favour of, (Gakth) ... ... TTI 63 

Course of Indian Legislation, Parliament, when legislating for India, 

presumed to bo aw'are of .. . ... ... ... ... Ill 63 

Jurisdiction, in favour of Civil Courts having ... • ...* * ... HI 501,^50:1) 

Ancient documents. See EVIDENCE ; See also HINDU LAW. • 

Principal— 

See PRINCirAL AND AGENT. • 


Principal and Agent - 

Sheriff selling lands outside jurisdiction is agent of execution creditor who * 

^ wanted him to sell the same ... ... ... ... HI 

In the lower Court ... ... ... ... ... I 


Agreement ^entered into by agent to relieve himself from a charge of 
crime, cannot bind principal ... ... ... ... I 

Suit against agent having been elected by plaintiff, the dtfaer cannot be 
added afterwards ... • ... ... ... II 


Principal ao(| Snlety— 

Accommodation acceptor without consideration may bf taking equitable • 
mortgage lose equitable rights of a sniety ... ... ...Ill 

Discharge of (134—199) wbei^ by^trdst deed rf debtor which neither 
compounds with norgiveii time nor undertakes not to sue ... ... Ill 


80(3, (816) 
55, (72, 73) 

3.30, (386) 

472. (474) 

17f. (186) . 
174, (187) 
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pFincipcil 8ind-SuP6ty — (continued,) ^ cal. i'acwc 

When creditor Rivc.s up thereby right to proceed a,gaiiist (tther property of 
debtor, case within s. 139 ... ... ... ‘ 174, (187) 

J3ut even then, question is whether remedies )iavo been iuifiaired bv that 
abstention ... ... ... . ... ... \ ITl ' f 74. (187) 

VWtprc It enables better realisation of value, «uret\ not diMch.irgl?d ... Ill • 174,. (188) 

The Indian Law dilTers from the English Law .. ... Ill 174, (188) 

See also CONTKACT ACT (K. 136). > 

Pri vileges- - ^ ’ 

Limitation, in respoct of accounts for infringement ... Ill H. (19) 

Privy Council- ^ * 

A ffjMtal-- ground for. (.Question of law in case of afiirming judgments, need 
not be limited to facts found by the Courts, provided it arises on tbe 
evidence in the case ... ... ... ... ... 11 

(*231, ‘23*2, n) 

No— on concurrent questions of fact even though subjwjt-mitttcr of suit 
^ is above Rs. 10,000 ... ... ... ... ' ... 1 431, (160, n) 

* DefHtsif (f seen ntics. High Court had no power under s. 11, el. (/>) of 

ActaVl^^f 1874 to rocoi VC the deposit after tbe due date ... ... 31 J-28 

Contra — , 

Section 11 of Act VI of 1874 not being imperative. Court has power in its 

• diseroLioi^ to extend time ... ... ... ... 11 272, (27.3, n) 

.Appeal disini.ssed for default in depositing security ... '>... I 112 

i*r{ictu‘e- ■ 

Course of legislation and case law in India considered to sec whether a 
certain practice — giving interest on costs when decree is silent- is a 
rule of practice observed in Courts ... ... ... Ill KU, (169) 

Orders in Council, not to be interpolated bv Subordinate Courts 

ox'ecuting it ... ... ... ... ... Ill 161, (109) 

ifttjrost on costs not to be added whore it is silent ... ... HI » Kil, (169) 

Probate- 

tv mwf of. In cases where unlimited grant extending over property > 

111 another province had been made, held High Court not empowered 
under Act XII 1 of 1875 to grant probate limited to any province ... 1 52, (54) 

Objeciton to — creditors of a possible heir not persons interested and 
entitled to oppose under Succession Act (s. 260) .. ... 11 208, (211, n) 

See COUKT FEES ACT, SCH. 1, OLS. U AND 1‘2. 

Promissory Note- 

un- tamped, wherf original conbidcration mav be sued on ... J ... Ill 31 

•See also NECOTIAHLE INSTRUMENTS. 

Public Highways- 

Bong. Ai'.tTIT of 1861 which vests I’ublic highways in Municipal (lonimis- » 
sione.rs, docs i»ot empower them, nor the Vice-Chairman to stop up or 
divert them... ... ... ... ... ... II 426, 

•• ^ (428, 129) 

Public Policy - » 

Some cuntriicts of the nature of ehampertv have been avoided on groiiiid^ot 11 (‘257, n) 

Under what eircumstauces... ... ... ... ... IT 233, (267, n) 

Public Servajil - 

Municipal Corporation not within Act IV of 1877, s. 39 ... ... Ill 758 

sa.Mjtibn unnecessary ... ... « ... ... ... HI 768 

Purdanashin— ^ 

deeds by, nature of evidence of execution required for being bound thereby III 321, (327) 

Quasi Contract- 

See Money had and Received. , 

Ratifloation— • 

amounts in law to previous authority ... ... ... * ... Ill 380,(285) 

A person not coWpotent to authorise an act, cannot give it validity by* 

mtifving if ... ... ••• ••• HI 280,(285) 

* requires notice or knowledge of want of authority ... ...Ill 280,(285)^ 

See also COMPANY Law. * * * 
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ieoeiver- 

cannot be ap|A>inted in respect of mortgage decree directing property to be 

sold (1859, s. 243) ..<• ...* i ... ... ...Ill 335 

Whetiter propcAtv in the hands of a Receiver can bo attached and sold in 
•icxecutfon depends u^ii execution taking place in Mofussil otherwise I 403, (405, n) 

Registration Law- < 

^ An order rejecting an application under the section aniounts to a decree 
and may be revrewed and under s. 38, all the procedure of the (X P. C. 
applies to the case (1868-76) ... ... ... ... II *131, 

(138, 139, n) 

DistriA Court mentioned in the Act must in the Rcgn. Provinces bo 
taken to import the ordinary Zilla Court (1868-76) ... ... II 131, (137) 

Qiuere — whether after rejection of an application for registration, it is 
open ttt parties benefited under the deed to propound it ip and obtain 
registration by means of a suit (1868-76) ... ' ... H 181,(1.37) 

Under — no appeal lies aif against both order granting and order rejecting 
an application for registration (16t»8-76) ... ... ... H 131, (138 nl 

Religious Endowment - 

The .shobait or manager cannot generally alienate the endowed property.. IT 341 (345, a) 
But may do so to preserve the endowment ... ... ... 11 341, (.345, 

" 361,352, n) 

Plaintiff seeking to set aside an alienation on the ground of the property 
being endowed property, must give strong and clear evidence of the 
endowment ... ... ... ... ... ... II 341, (.345) 

When the alienation purported to be for the repair ot the temple of an idol 
and if it is proved that the whole of it was not applied to it, unless the 
alienee colluded with the sbebait, the sale cannot be avoided. In an\ 
case sale will be valid to the extent to which money was applied for 
ondowfueiit purposes ... ... ... ... ... 11 ‘311, 

• (363j^ 354, 

Pro.sidcncv Towns, Act XX of 1863 inapplicable ... ... ... HI ’ 563, 

(5f>8, 572) 

Jurisdiction there derived from the Supreme Court ... ... Ill 563, (673) 

Advocate-General not a necessary party unlike what it is in English 
Chancery Practice ... ... ... ... ... Til 563, (669, 

571,^72) 

Rent— 

When enhanced rent demanded for excess area, notice iiecessarv Bcng. 

ActVllIof 1869, s. 14^ ... ... ... ... *... Ill 271,(275) 

although there is agreement to pay for what is in excess ... ... Ill 271,(275) 

See also CO'BH.\KKBK ; ghatvvali Tenures. 

Repeal of lots- 

Conviction under a Repealed Act held illegal notwithstanding s. G of tlic 

General Clauses Act (I of 1868) ... ... ... ... 11 225, 

t (227, 228, n) 

see also INTERPRETATION OF STATUTES. *' 

Res judicata— ^ 

(1869, s. 2; 1877, s. 13). 

1. Court to look to saUstance— 

And not to form in deciding questions of msjtidicata ... ... *1 ' U4, (n) 

SR PreeUe form of luit immaterial ... ... ... ...Ill 145,(148) 

First suit for rent ; second suit on title ; bar applies when same 

« question of title had been litigated, though only suit for rent ... Ill 145, (148) 

8. Array of parties—^ 

Whether as plaintiff or defendant immaterial ... ...Ill 145,(148) 

4. IntePT«n<»-“ f 

Bound when same question has been litigated in tke suit V. Ill 146, (148) 

Intervenor bound when in suit against tenants issue uf title raised ^ • 

and tried ; subsequent suit for enpircing right under a prior butwara 
award barred ... c • ... ... ... ... Ill 705, (707) 
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Res iiiAieaA&~(conttmied.% 

•fl. All the bases of claim sholj^'^ye been al^ed in the first suit— 

(а) Suit for momy first- on account f sectn}^ under ^.rtition of 

partnership assets barred ... ... ... ^ a. HI 

•(&) Subsequent suit for np^sossion based upon a title •different from 
that on which the previous suit aas based, but which could 
have been set up then, is barred by the rule of res judicata .% 

(»■) Held that a subsequent suit brought as the heiress of her daughter 
^ IS barred b^' rea^if'of a previous suit brought to recover the saiii# 

property,' oyi jt]M.(jHlpgation that the dc>Gd under which her 
daughter got jt ^sVfpr^ory ... 

{d) Subscquetit suitAr pdVifift^ent abatement not allowed b\ reason 
of a nr^^na Wi ^ ^ RTu inataon in a suit for rent where the amount 

6. Status, quefetions affecting— 

Question of adoption having been decided in a previous suit j^ronght 
^ to set aside a lease, held subsequent suit disputing adoption barred 

7. EiecqtiqjjL proceedings— 

(fi) no bar in respect of disposals on grounds other than merits 
(ft) Order that petition be sent to record room, not an adjudication 
, (c) whether the fact that prior proceedings had been barred, even 

at the tunc of that adjudication, can be gone into subsequently 
(d) Kxceution proceedings in which the legitimacy of an applicant 
for execution as transferee thereof, is decided, arc no bai to a 
regular suit to try the same question 

8. Summary proceedings — 

Summary proceedings under Act II of 1874 are suits within the rule 

9. There must be fair trial — 

^ q,() constitute a bar of res jMdicrtia 

(nl Previous suit by Hindu widow dismissed on account of the 
** absence of defendant cited by plaintiff as witness, held no bar 
to a subsequent suit by her daughter (next year) as against the 
same defendant ... 

(б) Where issue as to Inlblit^^o ouhancemeiitof rent, left undecided, 

in hrst suit, no res judicata 

{cj First suit as on use and occupatUm dismissed as ought to have 
* been on lease ; the second brought on lease not barred 

10. But otherwise when decided on merits— 

Order dismissing petition under Act II of 1874 is also res judugita ... 

^ Kveii though dismissal was not on the ground that the petitioner 
teas not entitled, but had not pnwed the relationship ... 

11. Ex parte decree— 

liinding .. , 

Unless there should be^fresh circumstances that might and could 
not have lieen th^n put forwifrd 

12. Issue when immaterial to first suit is no bar— 

(rt) First suit f^r arrears of rent at certain rate, plea, uniform pay- 
ment feur 20 years ; after notice of enhancement, second suit, 
plea, same, no bar, as the fact of such payment and the effect 
•thereof were not concluded in previous suit ... ... Ill 

Lands were taken at a certain rate per biga and at an estimated 
area, until ascertainment by measurement of actual extent. 
First suit torrent, plea, area being lcs.s than estimate ; Jindinq, 
area was more than the estimate by some amount, and suit dis- 
missed ; second suit for rent for excess area so found, hcl^ not 
res judicata ... . ^ ... ... ... Ill 

•18. Competency of Court- • 

Small Cause Court trying incidentally question of title to rent, 

]^ar, qf/r£r#(jACKBON, J.) ... .. ... Ill 

RBstittttioii'- • 

See Civil Procedure ; Decree, Supersession of. * • 


V* ■%* 
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15-2, («) 

1 

202, (m, n) 

• 

I 

114, (146, 

III 

III 

47 

17, (58) 

TIT 

618, (621. n) 

11 

327. (n) 

Til 

340, (346) 

11 

222* (225, n) 

• 

II 

• 

222, (225, n) 

III 

251, (260) 

III 

251, (260) 

III 

840, (34G) 

HI 

840, (.346) 

HI 

883, 
(388, 389) 

III 

383, 
(888, 380) 


780, (7V(^ 

271, (274) 
612, (616) 
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Suit dish:issod under s. 42 of Act IX of may be restored bv theCon't 
of Small ClauHcs in the aame sitting (^en after the order for striking of! 
had been recorded j.. ... » ... ... ... 1 

ResuniQtion— * 

tn suits layds oil the ground that ihov are ynal, onus is on plain- 
tiff, rep||>3HentatJvc of an action purcha.scr ... ... ... 1 

See also GHilTWALI TENURES ; OCCUPANCY RIGHT. 

Revenue SaJe>- 

XToidauuoof undorteniiros, Ao^pCI of 1859, s. 87 (1) oxlcuds toperumnont 
biiUdingK after the Perraax^ent Settlement ... ... ... Ill 

See also EXECUTION SALE ; .LIMITATION (FR\UD). 

Review— 

of judgment in proceedings under Act XXVII of IHGO allowed chough not 
specially provided fojf ... ... ... ... ... I 

Sec also CIVIL PROCEDURE. 

Revooation of Will— 

• SeoWlLli. 

Right Of Sait— 

Sec OAU8I3 OF ACTION. „ , 

Rales and Ordtve— 

Circular Orders, whether can affect law as decided ... ... Ill 


Sala-~ 

Defect of Title- 


-Purchaser*! Remedies on Eviotion— 


Caveat Kmptor — 

Evi 9 tion from land by paramount title to land rcniod> to purcha.^er 

(i) nenc, in private sale, when covenants for title do not extend 111 
for, it IS his own negligence not to have protected himself by 

• apt ooveuauts ... ... ... ... Ill 

(ii) in sales by Sheriff, Sheriff warrants his acting as such within his 

jurisdiction ... ... ... ^ ... ... Ill 

(а) no remedy to purchaser when sale within junsdietioii ... Ill 

for, debtor's title passes without warranty of title ... ill 

(б) when sale is ultra vires of shonff 

(1) the warranty of acting ^thin jurisdiction remains ... Ill 
/ (2) where the Sheriff acts by direction of cxceution-crcditur, 

he dbcts as agent for him ... ... "* ... 

But the ordinary incidents of vendor and purchaser is 
not established between the execution creditor and 
pnrobaser 
• overruling 

for, the Sheriff sells, and is wanted to sell as such ^and 
no power to deal with the propert> otherwise) 

Thus, execution-creditor may be proceed^ against for 
money had and received by failure of consideration 
This right f/Mp be affected 

(1) by possession and poroeption of profits for sometime 

(2) by purchase with knowledge of defects ... 

(3) by acquioscouce, etc. 


m 


III 

1 

. Ill 

III 

III 

HI 

III 
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In Execution— 

AMahomedan daughter entitled only to a snare in her father's property, 
got sold in execution the whole property in discharge of her father's 
deb%n« well as hers, /leld that as she was not legally authoriised to 
ropreaent the whole estate only her interest could pass... ... II 

See EXBOUTjjpN-SALE. 

Conflnn^RciB ofr- • 

EXBCUTDdik* 

of ‘Pomssion, Hiniltt Law— • ^ 

'Aether, necessary uudcfr^indu Law ... ... ... 1 

Notioe^of ... ... , A. ... ... ... 1 
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806, (815) 

806,^(816) 

806, (816) 
56 

806, (816) 

806, (816) 

‘ 806, (816) 
606, (817) 
800, (817) 
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